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OF  THE    OTHER   PLEADINGS   AND    PROCEEDINGS   DOWN   TO 

JOINDER   OF  ISSUE. 


Complaint,  with  its  numerous  and  important  incidents,  having  been 
ftiUy  considered  in  the  preceding  book,  the  responsive  branches  of 
pleading  and  the  proceedings  of  the  parties  in  connection  therewith,  or 
appropriate  to  that  period  of  the  suit,  will  be  treated  of  in  the  present, 
60  as  regularly  to  bring  down  the  subject,  in  its  numerous  bearings, 
to  the  period  of  the  final  joinder  of  issue ;  the  different  subjects  com- 
prised in  the  plan  thus  laid  down,  being  considered  in  their  natural 
order. 


CHAPTER  L 


OF  THE  DEFENDANT'S  COURSE  OF  ACTION  ON  BEING  SERVED  WITH 

PROCESS. 


The  present  chapter  will  be  devoted  to  the  consideration  of  the  differ^ 
ent  proceedings,  which  may,  or  which  must  be  taken  by  the  defendant, 
on  being  served  with  process,  including,  in  the  last  place,  the  time 
allowed  to  him  for  the  purpose  of  pleading  in  the  action.    . 

§  159.  Proceedhiga  before  Appea/rcmce. 
(a.)  Examination  or  Papers  served. 

As  a  general  rule,  the  service  of  notice  of  appearance  is  the  first  pro- 
ceeding to  be  taken  on  the  part  of  the  defendant.  It  is  a  proceeding, 
however,  that  should  not  be  rashly  or  inconsiderately  taken. 

The  summons,  if  served  alone,  or  the  summons  and  complaint,  if 
VoL.IL— 1 
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served  together,  should  first  be  carefully  inspected,  to  see  whether  they, 
or  either  of  them,  are  open  to  objection  on  the  ground  of  irregularity  or 
variance.  Inqnjry  should  also  be  made  as  to  whether  the  service  haa 
been  regular.  Defects  of  this  nature  are  impeachable  by  motion,  but, 
to  be  available,  such  raotion  must  be  made  at  once,  and  in  connection 
with  a  limited  and  special  appearance,  either  by  separate  notice,  or  by 
statement  on  the  face  of  the  papers  themselves.  A  general  appearance 
will  wholly  waive  them.  A  defendant,  by  taking  that  course,  will  have 
admitted  himself  to  be  regularly  in  court,  and,  having  done  so,  all 
defects  in  the  summons,  or  its  service,  or  even  the  want  of  any  summons 
at  all,  will  then  become  immaterial.  Dix  va.  Palmer,  5  How.,  233  ;  3 
C.  R.,  214 ;  J^lynn  vs.  Ths  Hudson  Hiver Railroeid  Company,  6  How., 
-  308 ;  10  L.  O.,  158  ;  Well  vs.  Mott,  6  How.,  439 ;  Yoorhiea  vs.  Scofidd, 
1  How.,  51 ;  Ifewiit  vs.  Uo^oell,  8  How.,  346.  So  also,  as  to  irregular- 
ities in  the  complaint,  or  in  the  proceedings  generally,  prior  to  such 
appearance.  5ecivs.  jSfep^ni,  9How.,  193;  Huhbellvi.  Dana,  9  How., 
424  ;  Baxter  va.  Amdd,  9  How.,  445  ;  Dole  vs.  Manley,  11  How.,  138 ; 
Oranger  vs.  Schwartz,  11  L.  O,,  346  ;  Mahaney  vs.  Penman,  4  Duer, 
603 ;  1  Abb.,  34 ;  Bogardua  vs.  Livingston,  7  Abb.,  428.  See  likewise, 
as  to  waiver  in  other  proceedings,  Hyde  vs.  Patterson,  1  Abb.,  248  ; 
Utica  City  Bank  va.  Bu^,  17  How.,  498. 

This  rule  is,  however,  only  applicable,  in  all  its  BtrictnesB,  to  patent 
detects.  A  motion  directed  to  such  as  may  be  latent  and  nndiscovcra- 
ble  upon  the  face  of  the  papers  served,  may  still  be  maintainable,  not- 
withstanding a  general  appearance  prior  to  their  discovery.  For  in- 
stance, a  defendant  who,  after  service  of  summons  only,  has  demanded 
a  copy  of  the  complaint,  may  move,  on  the  ground  of  variance  between 
the  complaint  and  the  summons,  if  then  first  discovered,  provided  he 
moves  at  once  and  with  due  diligence,  on  the  discovery  of  such  variance. 
Vide  Voorhies  vs.  Scqfield,  7  How.,  51 ;  Shafer  vs.  Humphrey,  15  How., 
564.  It  has  been  even  laid  down  that  this  particular  objection  of  vari- 
ance is  not  waived  by^  a  general  appearance,  after  service  of  summons 
and  complaint.  T-utde  vs.  Smith,.  14  How.,  395 ;  6  Abb.,  329  ;  Shafer 
vs.  Humphrey,  supra.  A  special  appearance  will,  however,  be  the  bet- 
ter course  to  "adopt  under  these  circumstances.  Nor  does  appearance 
waive  an  objection  which  goes  to  the  jurisdiction  in  matters  of  sub- 
stance. Harriott  vs.  New  Jersey  Railroad  Company,  2  Hilt,,  262 ;  8 
Abb.,  284,  But  otherwise,  as  to  one  which  is  purely  personal:  Maha- 
ney  vs.  Penman,  supra. 

Q>.)  Removal  to  TJinTED  States  Codbts. 

This  proceeding  is  adoptable  in  that  class  of  controversies  in  which 

the  juriediotiou  of  the  federal  and  state  courts  is  concurrent,  as  above 
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noticed,  t.  ^.,  in  controversies  in  which  suit  is  brought  against  an  alien, 
or  by  a  citizen  of  this  against  one  of  another  state.  Being  only  admis- 
rible  "  at  the  time  of  entering  an  appearance,"  it  presents  itself  natu- 
rally for  consideration  in  the  present  section,  as  the  adoption  of  the 
step,  and  the  preparation  of  the  papers,  must  necessarily  accompany, 
and  virtually  precede  that  measure.  The  power  for  this  purpose  is  con- 
ferred by  the  United  States  Judiciary  Act,  passed  on  the  24th  of  Septem- 
ber, 1789,  chapter  XX.,  section  12.  See  Dunlop's  Collection,  p.  49  to 
51.    That  section  provides  thus : 

Chafteb  XX. 

§  12.  That  if  a  suit  be  commenced  in  any  state  court  against  an  alien,  or 
by  a  citizen  of  the  state  in  which  the  suit  is  brought,  against  a  citizen  of 
another  state,  and  the  matter  in  dispute  exceeds  the  aforesaid  sum  or  value 
of  five  hundred  dollars,  exclusive  of  costs,  to  be  made  to  appear  to  the  satis- 
faction of  the  court ;  and  the  defendant  shall,  at  the  time  of  entering  his 
appearance  in  such  state  court,  file  a  petition  for  the  removal  of  the  cause  for 
tml  mto  the  next  Circuit  Court,  to  be  held  in  the  district  where  the  suit  is 
pending  (with  special  provisions  as  to  the  districts  of  Maine  and  Kentucky) ; 
and  offer  good  and  sufficient  surety  for  his  entering  in  such  court,  on  the  first 
day  of  its  session,  copies  of  said  process  against  him,  and  also  for  his  there 
appearing  and  entering  special  bail  in  the  cause,  if  special  bail  was  originally 
requisite  therein  ;  it  shall  then  be  the  duty  of  the  state  court  to  accept  the 
anrety,  and  proceed  no  further  in  the  cause,  and  any  bail  that  may  have  been 
originally  taken  shaU  be  discharged,  and  the  said  copies  being  entered  as 
aforesaid,  in  such  court  of  the  United  States,  the  cause  shall  there  proceed 
m  the  same  manner  as  if  it  had  been  brought  there  by  original  process.  And 
any  attachment  of  the  goods  or  estate  of  the  defendant  by  the  original  pro- 
cess, shall  hold  the  goods  or  estate  so  attached,  to  answer  the  final  judgment, 
in  the  game  manner  as  by  the  laws  of  such  state  they  would  have  been 
holden  to  answer  final  judgment,  had  it  been  rendered  by  the  court  in  which 
the  snit  commenced. 

The  requisitions  of  this  section  may  be  shortly  stated,  thus : 

1.  The  case  must  be  one  in  which  the  federal  tribunals  have  juris-    . 
diction. 

2.  The  value  of  the  matter  in  dispute  must  exceed  $500,  exclusive  of 
eosts. 

3.  The  application  must  be  that  of  the  defendant.  It  must  be  made 
at  the  time  of  entering  his  appearance,  and  such  appearance  must  be 
Amnltaneously  entered. 

4.  It  must  be  made  by  petition  to  the  state  court,  and  filed  thei*ein, 
praying  as  directed 

5.  The  facts  necessary  to  bring  the  case  within  Nos.  1  and  2,  must 
^feu  upon  that  petition  to  the  satisfaction  of  the  court 


4  DEFEND Airr'B    C0UB8B  OF  ACTION. — §    159. 

* 

6.  The  petition  must  be  accompanied  by  a  good  and  sufficient  bond  or 
undertaking  to  the  effect  prescribed. 

7.  Upon  the  petition,  when  filed,  an  application  must  be  made  to  the 
court,  on  notice  to  the  plaintiff,  or  order  to  show  cause,  in  the  ordinary 
course,  and  with  the  ordinary  incidents  of  a  motion.  Any  objection,  if 
existent,  may  be  made  patent  by  affidavit  on  the  part  of  the  plaintiff, 
in  the  usual  course.  See  Denniston  vs.  New  York  and  New  Haven 
Bailroad  Company ^  2  Abb.,  278 ;  affirmed,  2  Abb.,  415.  The  form  of 
an  order  to  show  cause  for  the  above  purpose,  will  be  found  in  Car- 
penter vs.  New  York  and  New  Haven  Railroad  Company^  11  How., 
481  (486). 

In  lUivs  vs.  The  New  York  and  New  Haven  Bailroad  Company^ 
3  Kern.,  597,  an  ex  parte  order  is  stated  to  have  been  obtained,  but  such 
can  hardly  be  considered  the  correct  practice,  though  reiiised  in  that 
case  to  be  vacated. 

This  done,  and  tio  sufficient  objection  being  shown,  it  becomes  the 
positive  duty  of  the  state  court  to  make  the  order,  and  to  proceed 
no  further  with  the  cause.  And,  once  made,  that  order  cannot  be 
vacated  or  interfered  with.  Livermore  vs.  Jenks^  11  How.,  479.  Nor 
is  the  refusal  of  such  an  order  appealable  to  the  Court  of  Appeals. 
lUhce  vs.  New  York  and  New  Haven  Hailroad  Compa/ixy^  3  Kern., 
697.  In  case  of  any  irregularity  the  remedy  seems  to  lie  by  application 
to  the  federal  court.  See  earne  case.  See  also  Codey  vs.  Lawrence^  5 
Duer,  605  (608) ;  12  How.,  176  (181),  and  case  cited. 

Tlie  petitioner  must  perfect  the  proceeding  by  filing  in  the  Circuit 
Court  copies  of  the  process  against  him,  and  appearing  in  that  court, 
and  by  entering  special  bail  in  the  cause,  if  bail  was  originally  requisite, 
or  has  been  given  therein. 

He  must  do  so  at  once,  and  before  the  next  term  of  such  Circuit  Court, 
and  must  proceed  regularly  according  to  its  rules.  See,  as  to  further 
course  of  proceeding,  Martin  vs.  Ka/nouee^  1  Blatchf.,  C.  C.  R.,  149, 
referred  to,  11  How.,  567. 

He  cannot,  however,  deprive  the  plaintiff  of  the  benefit  of  any  attach- 
ment issued  in  the  state  court,  but  such  attachment  holds  good,  to  abide 
the  event  of  the  removed  proceeding. 

The  following  points  have  been  decided  in  the  state  courts  upon  the 
subject : 

The  mere  service  of  a  notice  of  retainer  upon  the  attorney  for  the 
adverse  party  is  not  the  entering  of  appearance  contemplated  by  the 
statute.  The  notice  must  be  filed  with  the  clerk,  simultaneously  with 
the  petition ;  thus  filed,  it  satisfies  its  provisions.  Field  vs.  Hlair,  1  C. 
R.  (N.  S.),  361 ;  affirming  same  case,  1 C.  R.  (N.  S.),  292.  A  defendant  who 
serves  notice  of  retainer,  before  filing  his  petition,  does  so,  however,  at 
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hid  peril,  for  it  is  in  the  power  of  the  plaintijff,  by  filing  such  notice,  to 
make  it  an  entry  of  appearance ;  if  so  filed,  it  will  be  a  bar.   Satne  case^ 
1 C.  E.  (N.  S.),  293,  rule  11. 
The  petition,  to  be  regular,  should  state  affirmatively,  upon  its  face, 

that  the  plaintiff  is  a  citizen  of  the  state  in  which  the  suit  is  brought. 

This  defect  is  not,  however,  fatal ;  where  the  facts  exist,  it  may  be  sup- 
plied by  filing  a  subsequent  affidavit.     Same  casej  1  C.  R.  (N.  S.),  361. 

Once  removed,  the  federal  court  has  entire  possession  of  the  case, 
both  as  to  matters  of  law  and  of  practice,  and  the  state  laws  and  state 
rules  are  no  further  applicable.  Suydam  vs.  Ewing^  1 C.  R.  (N.  S.),  294. 

To  bring  the  statute  into  operation,  the  case  must  be  brought  within 
its  terms  and  wholly  covered  by  it.  "Where,  therefore,  three  out  of  four 
plaintiff  were  aliens,  and  the  fourth  a  citizen,  an  application  of  the  de- 
fendant was  denied.  The  statute  makes  no  provision  for  such  a  case. 
Denniston  vs.  I%e  New  York  and  New  Haven  Railroad  Company ^ 
2  Abb.,  278;  affirmed,  2  Abb.,  415.  See  also,  as  to  the  duty  of  the  state 
court  to  stipervise  the  proceedings  on  the  application,  and  to  see,  before 
granting  the  order,  that  the  statute  is  fully  complied  with,  Cocley  vs. 
Latcrencej  5  Duer,  605  ;  12  How.,  176,  above  referred  to. 

The  above  doctrine  as  to  parties  is,  it  is  true,  somewhat  qualified  in 
Lttermore  vs.  Jenksy  above  cited,  where  the  fact  that  a  resident,  against 
vrhom  no  relief  was  really  sought,  had  been  joined  as  a  nominal  defend- 
int,  was  considered  to  have  been  no  bar  to  the  granting  of  an  order,  on 
the  petition  of  the  actual  defendants,  citizens  of  another  state.  The 
decision  is  however  at  special  term,  and  the  actual  adjudication  turned 
upon  another  point,  viz :  the  inability  of  the  state  court  to  take  any 
action  whatever,  afler  the  order  has  been  once  actually  granted. 

In  Carpenter  vs.  New  York  and  New  Haven  Hailroad  Company ^  11 
How.,  481,  a  petition  filed  with  notice  of  appearance  after  the  defend- 
ant was  in  default  for  not  answering,  but  before  judgment  had  been 
actually  entered  by  the  plaintiff,  was  held  to  be  still  in  time,  and  suffi- 
cient to  stay  proceedings  and  to  effect  the  removal. 

Any  action  of  the  defendant  in  open  court,  equivalent  to  an  actual 
entry  of  appearance,  has  been  held  to  bar  the  application.  The  statute 
must  be  strictly  followed,  and  tlie  jurisdiction  of  the  court  first  seized 
of  the  cause  continues,  unless  the  case  be  clearly  brought  within  its 
terma.  Thus,  where,  on  a  motion  for  an  injunction,  the  defendants  had 
appeared,  read  affidavits,  and  resisted  such  motion  in  the  ordinary 
form,  snch  action  was  held  to  amount  to  a  virtual  entry  of  an  appear- 
ance, and  a  subsequent  petition  for  removal  was  denied.  Cooley  vs. 
Lawrence^  5  Dner,  605  ;  12  How.,  176,  above  noticed. 

The  giving  of  bail  upon  arrest  is  not,  however,  such  a  proceeding 
u  will  amount  to  a  virtual  appearance.    Durand  vs.  HoUins^  3  Duer, 
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686.  The  words  "  entering  an  appearance,"  import  an  act  in  court, 
by  wbiclx  the  defendant  concedes  that  the  state  court  has  full  juris- 
diction over  him. 

But  if,  on  the  other  hand,  the  defendant  move  to  be  discharged  from 
the  arrest,  the  motion  is  a  concession  of  the  above  nature,  and  the  right 
to  remove  will  be  lost,  the  state  jurisdiction  having  been  actually 
invoked.    Dart  vs.  Amis^  19  How.,  429. 

The  form  of  an  order  for  removal  will  be  found  in  OarpentervQ.  New 
York  and  New  Haven  Railroad  Company^  11  How.,  481  (485),  above 
cited.  As  to  the  possibility  of  provision  being  made  by  the  court  below 
on  granting  tlie  order,  for  the  continuance  of  an  existent  injunction, 
see  Ziddle  vs.  Thatcher,  12  How.,  294. 

Although  not  strictly  pertinent  to  this  stage  of  the  action,  it  may 
be  convenient,  before  quitting  the  subject  of  removal  into  the  United 
States  courts,  to  notice  that  the  section  of  the  United  States  judiciary 
act,  above  cited,  contains  provisions  for  a  similar  removal  at  any  time 
before  trial,  on  its  being  made  apparent  that  a  controversy  between  two 
parties,  citizens  of  the  same  state,  where  the  matter  in  dispute  exceeds 
$500,  exclusive  of  costs,  involves  a  question  as  to  the  validity  of  con- 
flicting grants  of  two  different  states.  This  proceeding  is,  in  its  main 
features,  analogous  to  the  foregoing,  but  differs  materially  both  as  to 
the  time  when  it  is  entertainable,  and  also,  in  the  fact  that  it  may  be 
made  by  either  party.  Nor  is  a  petition  necessary  ill  this  case ;  all 
that  is  requisite  for  the  purposes  of  the  motion  being  that  the  fact  should 
appear  by  afSdavit.  The  application  is  likewise  directed  to  the 
obtaining  of  information  as  to  the  adversary's  claim  in  the  first 
instance,  and  the  issues  on  that  branch  of  the  case  are  narrowed  down 
to  the  claims  of  the  parties  as  stated. 

The  proceeding  being  one  o(  comparatively  rare  occurrence,  will 
not  again  be  adverted  to,  the  above  notice  being  sufficient  for  all 
practical  purposes. 

The  statutes  of  the  United  States  also  contain  provisions  for  a  similar 
removal  of  actions  brought  against  any  officer,  or  other  person,  on 
account  of  any  act  done  under,  or  under  color  of  the  revenue  laws,  or 
of  any  right,  authority,  or  title,  set  up,  or  claimed,  under  tlxem.  See 
act  of  March  2d,  1833,  chapter  LVII.,  section  3,  Dunlop's  Collection, 
page  830. 

The  proceeding  is,  however,  effected  by  means  of  writ  of  certiora7nj 
or  habeas  corpus,  issued  by  the  federal  tribunal,  on  petition  of  the 
defendant,  and  not  by  any  application  to  the  state  court  in  which 
such  controveray  is  pending.  As  such  it  falls  wholly  beyond  the  limits 
of  this  work,  though  a  notice  of  it,  at  the  present  juncture,  may  be 
convenient.    It  must,  by  the  terms  of  the  provision,  be  made  before 
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trial.    If  delayed  until  afterwards,  the  jurisdiction  of  the  state  court 
cannot  it  would  seem,  be  interfered  with. 

§  160.  Appearance  and  its  Incidents. 

Under  the  Code,  an  actual  entry  of  appearance  is  no  longer  necessary. 
Any  act  on  the  part  of  the  defendant,  admitting  the  pendency  of  the 
controversy,  or  the  jurisdiction  of  the  court,  has  that  effect,  unless 
expressly  qualified ;  and  no  such  entry  is  necessary  to  enable  the  plaintiff 
to  pursue  his  remedy  should  the  defendant  neglect,  or  omit,  to  take 
action  in  the  matter. 

Rule  11  (7)  makes  express  provision  on  the  subject  of  the  present 
practice,  as  follows : 

Service  of  notice  of  an  appearance,  or  retauier  generally,  by  an  attorney 
for  the  defendant,  shall,  in  all  cases,  bo  deemed  an  appearance.  And  the 
plaintiff,  on  filing  such  notice,  at  any  time  thereafter,  with  proof  of  service 
thereof^  may  have  the  appearance  of  the  defendant  entered  as  of  the  time 
when  such  notice  was  served. 

As  to  the  expediency  and  effect  of  this  last  proceeding  by  the  plain- 
tifi^  in  cases  where  a  removal  into  the  United  States  courts  may  be 
applied  for,  see  preceding  section. 

Where  the  summons  is  for  a  money  demand,  on  contract,  and  the 
demand  so  made  is  correct,  and  no  actual  defence  is  contemplated,  the 
giving  of  notice  will  be  an  useless  ceremony. 

The  same  will  usually  be  the  case  where  the  defendant  is  a  mere 
nominal  or  formal  party,  and  has  been  served  with  the  notice  of  no 
personal  claim,  prescribed  by  section  131.  If  he  defend  under  such  cir- 
cumstances, he  does  so  at  the  risk  of  costs  if  his  defence  be  adjudged 
unreasonable.  If  suspicious  of  the  plaintiff's  proceedings,  or  desirous 
of  obtaining  information,  he  may  appear  in  the  first  instance  without 
incurring  that  risk,  provided  only  he  refrains  from  putting  in  an 
answer. 

Where,  however,  no  such  notice  is  served,  and  the  summons  is  one 
for  relief,  or  where,  on  an  ordinary  money  demand,  that  demand  is 
incorrect,  and  the  complaint  unverified,  the  precaution  is  one  that 
should  never  be  omitted.  Even  though  he  may  really  contemplate  no 
actual  defence,  the  defendant  gains  by  it  the  power  of  supervising  the 
plaintiff's  proceedings  on  the  assessment  of  his  claim,  or  on  the  applica- 
tion for  the  judgment  under  section  246,  and  also  during  the  proceed- 
ings consequent  on  that  application,  if  any. 

It  has  been  held  that  service  of  such  notice,  even  if  made  after  actual 
default  to  answer,  will  still  entitle  the  defendant  to  the  notice  of  assess- 
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ment  provided  for  by  section  246,  Bubdivision  1,  provided  such  service 
be  made  before  the  actual  entry  of  judgment.  See  AVboU  vs.  Smithy  8 
How.,  463  ;  approved,  and  the  case  next  cited  stated  to  be  substantially 
overruled,  in  Carpenter  vs.  Neuo  York  and  New  Haven  Railroad  Com- 
panyy  11  How.,  481  (483).  The  contrary  conclusion  is  come  to  in 
White  vs.  Featheratonhaugh^  7  How.,  357.  All  are  special  term  deci- 
sions, the  point  coming  up  for  adjudication  directly  in  the  last,  and 
collaterally  in  the  other  cases. 

To  be  effectual  in  entitling  the  defendant  to  notice  of  the  plaintiff's 
application  for  judgment  in  cases  where  the  summons  is  for  relief,  the 
notice  must,  however,  be  served  before  default  suffered.  See  section 
246,  subdivision  2.     And  it  is  the  safer  course  to  do  so  in  all  cases. 

To  enable  a  party  to  retain  and  appear  by  an  attorney,  he  must,  as 
prescribed  by  the  Eevised  Statutes  (2  R.  S.,  276,  section  11),  be  of  full 
age  and  sound  mind.  If  deficient  in  either  of  these  requisites,  the  pro- 
ceeding will  be  invalid.  See,  as  to  the  case  of  an  idiot,  Rogers  vs. 
McLean^  31  Barb.,  304,  where  an  appearance  entered  by  a  foreign 
giiardian,  without  service  on  the  defendant  himself,  was  declared  to  be 
a  nullity. 

An  infant  must,  in  all  cases,  appear  by  his  guardian  ad  Utem^  and  a 
lunatic  by  his  committee.  Before  the  amendment  of  section  114,  in 
1851,  hfeme  covert  could  only  intervene  by  her  next  friend ;  but,  since 
tihat  amendment,  she  may  instruct  her  attorney  or  counsel  in  the  ordi- 
nary manner,  in  those  cases  in  which  she  is  authorized  to  sue  or  be 
sued  alone.  See,  as  to  the  practice  before  that  amendment,  Phillips 
vs.  JSurrj  4  Duer,  113. 

In  JEckerson  vs.  VoUmery  11  How.,  42,  it  was  held  that,  in  a  case 
where  the  wife  was  joined  with  the  husband,  the  latter  is  bound,  where 
the  action  does  not  concern  her  separate  property,  to  put  in  a  joint 
appearance  for  both,  even  although  the  summons  was  served  on  him 
onlv. 

As  to  the  peculiar  right  of  a  landlord,  or  any  person  having  any 
privity  of  estate  with  him  or  with  his  tenant,  to  enter  an  appearance, 
either  with  or  without  such  tenant,  in  a  case  where  the  latter  has  been 
served  with  process  in  ejectment,  see  2  R.  S.,  342,  343,  section  17. 

Provision  is  also  made,  in  respect  to  the  service  of  notice  of  appear- 
ance in  proceedings  to  compel  the  determination  of  claims  to  real 
estate,  by  chapter  511  of  Laws  of  1855,  p.  943,  section  2,  amending  the 
provisions  of  the  Revised  Statutes  on  that  subject. 

A  defendant  not  actually  served  may  appear  voluntarily,  in  a  case 
where  judgment  is  prayed  against  him,  and  that  step  is  really  necessary 
for  the  protection  of  his  interest.  Higgins  vs.  RocJcweUy  2  Duer, 
650 ;  LyU  vs.  Smithy  13  How.,  104.    In  case  he  does  so,  and  discloses 
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a  hitherto  unknown  defence,  which  will  be  so  far  fatal  to  the  plaintiff's 
action,  the  latter  may  be  allowed  to  discontinue  without  costs.  Wei- 
lington  vs.  Classon^  18  How.,  10 ;  9  Abb.,  175 ;  Waterbury  Leather 
Manufacturing  Compamy  vs.  Kra'use,  9  Abb.,  176,  note  But  where 
such  defendant  has  really  no  interest  which  needs  protection,  the 
appearance  will  be  a  nullity,  and  the  court  will  not  recognize  it. 
Tracy  vs.  BeyfiolcUy  7  How.,  327. 

As  to  the  effect  of  an  unauthorized  appearance,  and  as  to  when  it 
will  or  will  not  be  effectual  to  sustain  consequent  proceedings,  see 
Bogardus  vs.  Livingston^  7  Abb.,  428 ;  WiUiama  vs.  Van  Valkeiiburg, 
16  How.,  144 ;  Binney  vs.  Le  Oal,  19  Barb.,  592  ;  1  Abb.,  283  ;  Blodgett 
V5w  Canklin,  9  How.,  442: 

As  before  stated,  any  act  on  the  part  of  the  defendant  acknowledging 
that  the  court  hto  general  jurisdiction  of  the  controversy,  or  invoking 
the  exercise  of  that  jurisdiction,  will,  unless  a  special  reservation  be 
made,  amount  to  an  appearance,  and  be  equivalent  to  a  regular 
notice. 

Tlmfl,  the  service  of  a  notice  of  motion  in  the  cause,  signed  by  the 
attorney  for  the  defendant,  has  been  held  to  amount  to  a  notice. 
KeUey  vs.  Covert^  16  How.,  92  ;  6  Abb.,  336,  note.  Or,  an  appearance 
and  argument  upon  a  motion  for  an  injunction.  Cooley  vs.  Lavyrence^  5 
Dner,  605 ;  12  How.,  176.  Or,  the  obtaining  and  service  of  an 
order  extending  the  time  to  answer.  Quin  vs.  TUton,  2  Duer,  648. 
See,  likewise,  citation  in  the  previous  section. 

And  the  signature  of  a  notice  of  motion  by  the  attorney,  in  general 
terms,  may  have  the  effect  of  a  general  appearance,  as  regains  the 
waiver  of  technical  defects. 

To  secnre  the  right  to  make  a  motion  on  that  ground,  the  signature 
to  the  notice  should  be  special,  and  should  expressly  state  that  the 
appearance  is  restricted,  and  for  the  purposes  of  the  motion  only. 
DoU  vs.  Manley,  11  How.,  138 ;  Baxter  vs.  Arnold,  9  How.,  445. 
See,  however,  the  more  liberal  doctrine  upon  this  subject,  to  the  effect 
that  an  ordinary  notice  of  appearance  served  with  motion-papers  on  the 
gToand  of  irregularity,  must  be  held  as  a  notice  only  for  the  purposes 
of  the  motion,  as  held  in  Bierce  vs.  Smith,  2  Abb.,  411. 

There  can  be  no  doubt,  but  that  the  more  prudent  and  proper  course 
will  be  to  add  a  special  and  limited  form  of  signature  to  every  notice 
given  under  such  circumstances. 

Duly  given,  an  appearance  entitles  the  defendant,  under  section  414, 
to  the  usual  notices  of  all  ordinary  proceedings  in  the  cause,  whether 
he  defend  or  not.  SaUua  vs.  jfftp,  5  Duer,  646 ;  WaUh  vs.  Kiershadty 
^  Abb.,  418.  But  not,  it  would  seem,  to  those  which  are  not  ordinary 
pfoceedings  in  the  cause,  such  as  an  dv  parte  application  for  an  injunc* 
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tion.  Becker  vs.  Hagan^  8  How.,  68.  It  effects,  on  the  other  hand,  a 
complete  submission  to  the  jurisdiction,  so  far  as  personal  objections  are 
concerned.  Dart  vs.  Farmers^  Baiik  of  Bridgeport^  27  Barb.,  337. 
And,  as  regards  the  summons,  it  is  equivalent  to  a  personal  service,  so 
as  to  entitle  the  plaintiff  to  take  judgment  by  default,  if  not  followed 
up  in  due  time  by  the  service  of  an  answer.     Section  139. 

It  is,  of  course,  equally  competent  for  a  party  to  give  notice  of  appear- 
ance in  person,  if  he  so  think  fit.  "Whether  so  given,  or  given  by  the 
attorney,  the  residence  of  the  party,  or  the  place  of  business  of  the  attor- 
ney, should,  in  all  cases,  be  indicated  upon  the  face  of  the  notice,  in 
order  to  entitle  him  to  service  of  papers  in  the  usual  manner,  and  not 
by  mail.     See  rule  10  (5). 

(a.)  Demand  of  Copy  of  Complaint. 

Thus  far  the  subject  of  appearance  has  been  treated  in  its  general 
aspect,  and  as  applicable  to  all  cases  in  common,  whether  the  complaint 
has,  or  has  not,  been  served  with  the  summons. 

When  the  summons  has  been  served  alone,  the  notice  should  be 
accompanied  by  a  demand  of  a  copy  of  the  complaint.  This  proceed- 
ing is  expressly  provided  for  by  section  130,  It  usually  accompanies 
and  forms  part  of  the  ordinary  notice  of  appearance.  It  must  be  in 
writing,  and  must  specify  a  place  within  the  state  where  such  copy 
may  be  served.  Where  4he  defendant  appears  by  attorney,  the  latter 
is,  of  course,  the  proper  party  to  make  it  (see  section  417).  See  Mer- 
cier  vs.  Pearlstone,  7  Abb.,  325. 

The  demand  must,  under  section  130,  be  made  within  twenty  days 
after  service ;  whether  at  the  outset  or  the  close  of  that  period,  is,  of 
course,  a  question  of  expediency.  If  it  be  wished  to  gain  time,  ser- 
vice on  the  last  day  will,  of  course,  involve  a  corresponding  delay  of 
the  period  at  which  the  plaintiff  will  be  entitled  to  claim  an  answer, 
or  to  take  judgment. 

In  case  the  plaintiff  complies  with  the  demand,  and  sei'ves  the  copy, 
the  defendant's  time  to  answer  runs  from  the  date  of  that  service,  with- 
out regard  to  the  original  service  of  the  summons.  It  is  clearly, 
therefore,  his  interest  to  do  so,  as  speedily  as  possible.  An  attorney, 
representing  several  defendants,  is  entitled  to  only  one  copy  (see  sec- 
tion 130). 

Under  the  Code  of  1849,  this  proceeding  could  only  be  taken  within 
ten  days  after  service,  and  service  of  the  complaint  after  that  time  was 
not  obligatory,  nor  was  any  time  limited  within  which  the  copy 
demanded  was  to  be  served.  On  the  amendment  of  1861,  these  defects 
were  remedied.  See,  as  to  the  practice  pi-evions  to  that  amendment 
Bennett  vs.  DeUiker^  3  C.  E.,  117 ;   Enga  vs.  Overmg^  2  O.  R.,  79  • 
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LiUUfidd  V8.  Murin,  4  How.,  306  ;  2  C.  R,  128  ;  Wal/rath  vs.  Keller^ 
2  C.  E.,  129 ;  Ecles  vs.  Debeand^  2  C.  R.,  144 ;  Colvin  vs.  Bragden^  5 
How.,  124 ;  3  0.  R,  188 ;  Munson  vs.  WiUard,  5  How.,  263  ;  3  C.  R, 
250;  Zwtfe  vs.  Tremperty  9  How.,  212.  See  also,  as  to  a  supposed 
necessity  of  filing  the  complaint  within  the  twenty  days  allowed  to 
answer,  Tuomey  vs.  Shidda^  9  L.  O.,  66. 

A  general  notice  of  appearance,  requiring  all  papers  in  the^  action  to 
be  eerred  on  the  attorney  appearing,  has  been  held  to  be  a  sufficient 
demand  of  a  copy  of  the  complaint.  Wcdah  vs.  KiersJuxM^  8  Abb.,  418. 
It  ifi  essential  that  a  defendant,  if  not  served  at  the  outset,  should 
make  each  a  demand  before  preparing  his  answer.  K  he  assumes  to  do 
80  without  knowledge  of  the  contents  of  the  complaint,  it  will  be  irregular, 
and  a  fraud  upon  the  court.  Phillips  vs.  PrescoU^  9  How. ,  430.  In  that 
case  the  complaint  was  actually  not  drawn  at  the  time.  Where  drawn 
and  filed,  so  that  the  defendant  may  acquire  actual  knowledge  of  the 
contents,  it  seems  as  if  this  rule  could  scarcely  apply. 

Where  two  demands  are  made  by  the  same  attorney,  the  first  served 
will  govern  the  time  within  which  service  of  the  complaint  will  be 
necessary.    Ltice  vs.  Tremperty  9  How.,  212. 

After  demand  made  by  the  attorney,  service  upon  the  party  will  be 
wholly  insular ;  and  this  rule  holds  good  also  as  to  an  amended  com- 
plaint.   Mercier  vs.  Pearhtone^  7  Abb.,  325. 

The  provisions  of  section  130,  only  apply  to  cases  where  the  summons 
bas  been  personally  served.  Where  it  has  been  published,  the  defendant 
cannot  make  a  demand  of  this  description.  His  course  is  to  apply  to 
the  court  for  an  order  for  service  and  time  to  answer.  Mackay  vs. 
Laidlaw,  13  How.,  129. 

A  voluntary  service  of  the  complaint  by  the  plaintift*,  not  accom- 
panying the  summons,  but  subsequently,  in  connection  with  other  pro- 
ceedings, will,  it  seems,  be  of  no  operation  in  extending  the  defendant's 
time  to  answer,  or  preventing  the  plaintiff  from  entering  up  judgment, 
at  the  expiration  of  twenty  days  from  the  original  service.  Van  PeU 
T5.  Boyer,  7  How.,  325. 

Of  course,  if  any  objection  exists  to  the  summons,  or  on  the  ground 
of  deficient  service,  the  defendant's  attorney  must  not  give  notice  of 
appearance,  until  the  question  shall  have  been  decided.  See  last  sec- 
tion, and  cases  there  cited.  If,  pending  the  motion  for  that  purpose, 
the  time  for  answering  should  be  drawing  out,  he  may  apply  for  a  stay 
of  all  proceedings  until  a  decision  of  the  motion,  and  some  reasonable 
time  after,  but  without  prejudice  to  the  questions  raised  upon  the 
motion.  Such  an  order  as  Hiis  would  doubtless  be  held  not  to  be  a 
reoognition  of  the  validity  of  the  plaintiff's  proceedings. 


12  BEFENBAirr^S   COUESE  OF  AcnoK. — §    161. 


161.  Motions  Consequeni  on  or  Prdimmary  to  Appearance. 

(a.)  Motion  on  Gbound  of  Defects  in  Summons. 

This  proceeding  must  of  necessity  precede  a  general,  or  be  accompa- 
nied bj  a  qualified  appearance  or  notice,  specially  stating  that  the 
attorney  acts  for  the  purpose  of  the  motion  only.  The  omission  of  this 
precaution  will,  as  before  noticed,  be  fatal  to  the  application. 

This  will  be  the  proper  form  of  proceeding  to  raise  the  objection, 
either  that  the  summons  is  irregular  upon  its  face,  or  that  it  has  been 
imperfectly  or  irregularly  served.  Nones  vs.  Hope  Mutual  Insurance 
Company^  8  Barb.,  641 ;  5  How.,  96 ;  3  C.  R.,  161 ;  Van  Rensselaer 
vs.  Chadwick^  7  How.,  297. 

So  also  where  the  service  has  been  fraudulently  effected.  BuUcdey 
vs.  BvlkeUy^  6  Abb.,  307. 

Subsequent  receipt  and  retention  of  the  summons  may,  however,  if 
brought  home  to  the  defendant,  have  the  effect  of  defeating  the  motion. 
Wallis  vs.  Zotty  15  How.,  567.  So  also  may  the  form  of  the  defendant's 
application,  if  too  broadly  made,  or  in  a  manner  which  amounts  to  a 
recognition  that  he  has  been  effectually  brought  into  court.  Vide  Allen 
vs.  Allen,  14  How.,  248 ;  Dole  vs.  Manly^  11  How.,  138. 

(J.)  Motion  to  Dismiss  fob  Want  of  Service. 

If,  after  demand  made,  the  plaintiff  fail  to  serve  his  complaint  in 
due  time,  the  defendant  will  be  entitled  to  move  for  a  dismissal  of 
the  action  on  proof  of  such  demand  made,  and  of  non-compliance  with- 
in the  prescribed  period. 

Service  within  that  period,  is,  under  the  present  measure,  absolutely 
obligatory ;  the  word  "  must,"  having  been  substituted  on  the  amend- 
ment of  1851,  for  "  may,"  employed  in  the  measure  of  1849.  The  de- 
fendant's attorney  will  not  be  bound  to  accept  service  of  a  copy,  served 
after  the  time  has  elapsed.  MandeviUe  vs.  Winne,  5  How.,  461 ;  1  C.  R. 
(N.  S.),  161.  He  is  entitled  to  give  his  notice  of  motion  to  dismiss,  im- 
mediately the  plaintiff  is  in  default  in  this  respect ;  and,  if  the  copy  be 
served  after  that  notice,  the  not  returning  it  immediately  will  not  be 
considered  as  a  waiver  of  the  objection.  Baker  vs.  Curtiss,  7  How., 
478.  If,  however,  the  complaint  had  been  served  before  such  notice, 
and  had  been  either  retained  or  returned  by  the  defendant's  attoraey, 
without  giving  notice  of  the  objection  to  receive  it,  it  was  considered, 
in  the  same  case,  that  the  docrine  of  waiver  might  have  been  applied. 

See  last  section  and  cases  there  cited«  as  to  when  the  right  of  a  defend- 
ant, not  served,  to  appear  voluntarily,  will  or  will  not  be  recognized. 
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If  he  does  so  tinnecessarily  he  cannot  make  a  motion  of  this  descrip- 
tion.   See  Tracy  vs.  Reynolds^  7  How:,  327,  there  referred  to. 

A  similar  motion  was  recognized  under  the  section,  as  it  stood  before 
the  tmendment  of  1851,  fixing  a  definite  period,  the  only  question  being 
as  to  what  would  or  would  not  be  a  reasonable  time  for  such  service 
after  demand.  The  period  of  twenty  days,  now  fixed  by  the  amendment,- 
wa^  in  the  majority  of  those  cases,  fixed  as  being  the  most  reasonable. 
See  LUUefidd  vs.  Murin ;  WalraiK  vs.  EtUer ;  Ede%  vs.  Debeand; 
Cdvin  vs.  Brdgdeii^  and  Munson  vs.  WiUardj  cited  in  last  section. 

In  the  cases  last  alluded  to,  a  '^  Uxms  pcmiterUiaf^  was  given  to  the 
plaintiff  Under  the  present  measure  that  privilege  can  no  longer  be 
depended  upon,  and,  therefore,  special  care  should  be  taken  by  the 
plaintiff  to  complete  and  serve  his  complaint  within  the  twenty  days, 
in  all  cases.  If  he  cannot  do  so,  he  should,  on  no  account,  omit  to 
apply  to  the  court  for  an  order  extending  the  time  allowed,  and  this 
application  should  be  made  before  the  time  in  question  has  expired.  If 
this  precaution  be  neglected,  the  order  cannot  afterwards  be  obtained 
tx  parte^  or,  if  obtained,  will  be  set  aside.  Stephens  vs.  Moore^  4 
Sandf.,  674. 

As  to  tho  motion  on  this  ground  falling  properly  within  the  powers 
of  the  court,  to  dismiss,  for  want  of  due  prosecution,  as  conferred  by 
section  274,  see  Cdvin  vs.  Br<xgden  and  Baker  vs.  Curtis^  above  cited. 
The  effect  of  service  by  mail  on  the  fixing  of  time  for  «  service  of  this 
nature,  must  not,  of  course,  be  lost  sight  of.  If  the  demand  be  served 
by  mail,  it  will  probably  be  held  to  have  the  usual  effect  of  doubling 
the  plaintiff^s  time  for  service  of  a  copy  pursuant  to  such  a  demand. 

The  motion  for  this  purpose  must  be  made  in  the  district,  or  in  a 
connty  adjoining  that  in  which  the  summons  states  the  complaint  will 
be  filed.  That  county  will  be  presumed  to  be  the  county  of  venue. 
MnHm  vs.  Bryan,  5  How.,  355  ;  1  C.  K.  (N.  S.),  46. 

[c)  Motions  on  Ground  of  Defects  in  Summons  and  Complaint. 

Wlien  the  complaint  is  served  in  pui*8uauce  of  demand,  as  above,  or 
▼here  it  has  been  served  with  the  summons  in  the  first  instance,  this 
class  of  motions  will  be  appropriate,  and  the  present  will  be  the  proper 
time  for  making  them. 

The  objection  on  the  ground  of  the  misnomer  of  defendant  will  prop- 
erly be  taken  in  this  form,  by  motion  to  set  aside  the  summons  and 
complaint,  and  not  by  answer,  the  proceeding  being  in  the  nature  of 
the  former  plea  in  abatement.  Elliott  vs.  Hart,  7  How.,  25.  See  also 
Gardiner  vs.  Clark,  6  How.,  449,  there  referred  to.  Dole  vs.  Maidey, 
U  How.,  138.  In  Miller  vs.  Stettiner,  however,  22  How.,  518,  it  was 
considered  that  a  motion  of  this  nature  was  not,  and  that  a  plea  in 
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abatement  was  the  proper  remedy.  The  court  did  not  pass,  however, 
upon  the  point  as  to  whether  a  motion  to  correct,  or  a  motion  to  dis- 
miss the  complaint  only,  on  the  ground  of  variance,  might  not  be  admis- 
sible. See  also,  as  to  a  defence  containing  matter  purely  in  abatement, 
in  connection  with  one  on  the  merits.  Van  Buskirk  vs.  JiobertSj  14 
How.,  61. 

The  present  will  also  be  the  proper  stage  for  making  a  motion  for  the 
same  purpose,  on  the  ground  of  variance  between  the  summons  and 
complaint,  the  preponderance  of  decisions  leading  to  this  conclusion, 
u  e.j  that  where  such  variance  is  established,  it  is  the  complaint,  and 
not  the  summons,  which  is  defective,  the  latter  being  the  proceeding 
first  in  order,  and  the  motion  should  be  framed  accordingly.  See  this 
point  fully  considered,  and  numerous  decisions  cited  heretofore,  under 
the  head  of  Summons,  book  III.,  section  51.  See  also  book  VII.,  sec- 
tion 139.  The  right  to  make  a  motion  of  this  description  will  be  waived 
by  demurring.     See  Campbell  vs.  Wright,  21  How.,  9. 

A  motion  to  set  aside  will  also  be  the  appropriate  remedy  in  a  case 
where  an  action  has  been  commenced  on  a  judgment  without  obtaining 
the  previous  leave  of  the  court,  as  prescribed  by  section  71.   Finch  vs. 
.   Carpenter,  6  Abb.,  225. 

A  motion  of  this  nature,  or  for  a  stay  of  proceedings,  will  also  be  appro- 
priate in  the  case  of  suit  brought  by  or  against  a  receiver,  or  on  behalf 
of  or  against  a  lunatic,  without  previous  leave  of  the  court.  And,  where 
the  objection  is  only  apparent  on  the  face  of  the  complaint,  it  will  not 
be  waived  by  a  previous  appearance  and  demand  of  a  copy.  Vide  Tay- 
^iOr  vs.  Baldwin,  14  Abb.,  166. 

It  was  also  held  in  Shepard  vs.  WaUcer,  7  How.,  46,  that  the  now 
untenable  objection  that  a  suit  in  chancery  is  brought  for  a  claim  of 
less  than  one  hundred  dollars,  was  properly  raised  in  this  manner. 

Mere  technical  objections  on  the  ground  of  irregularity  will  not,  how- 
ever, be  favored.  Van  Nainee  vs.  Peoble,  9  How.,  198  5  Yates  vs. 
Blodgett,  8  How.,  278 ;  Van  Benthuysen  vs.  Stevens,  14  How.,  70.  See 
also,  as  to  answer,  Wilkin  vs.  Oilman,  13  How.,  225. 

Where  a  complaint  in  ejectment  wholly  failed  to  describe  the  prop- 
erty claimed  with  sufficient  certainty,  as  required  by  the  statute,  a 
motion  for  a  dismissal  was  held  maintainable  at  the  trial,  and  probably^ 
might  be  made  at  the  outset,    Bvdd  vs.  Bingham,  18  Barb.,  494. 

So,  where  a  complaint  against  a  foreign  corporation  wholly  failed  to 
state  the  facts  necessary  to  confer  jurisdiction  under  section  427  of  the 
Code,  a  motion  to  dismiss  was  granted.  House  vs.  Cooper,  30  Barb., 
157 ;  16  How.,  292. 

As  to  a  motion  that  the  complaint  be  made  more  definite  and  certain, 
see  Waters  vs.  Clark,  22  How.,  104. 


defendant's  course  oe  action. — §  161.  15 

The  applicatioDB  above  noticed  have  all  reference  to  a  total  discrep- 
ancy or  deficiency  in  the  plaintiff's  proceedings.  Those  grounded  on 
partial  defects  will  also  be  in  order  at  this  stage,  such  as  applications 
under  section  160,  on  the  ground  of  irrelevancy,  redundancy,  or  uncer- 
tainty. They  must,  in  fact,  by  the  special  provisions  of  rule  50  (40),  be 
noticed  before  demurring  to,  or  answering  the  pleading  sought  to  be 
iffljieached,  and  within  twenty  days  from  the  service  thereof.  If  not, 
they  will  be  waived.  Vide  Ca/r/ipbeU  vs.  Wright^  21  How.,  9.  No  special 
appearance  or  special  signature  to  the  notice  will  be  admissible ;  the 
proceeding  being  one  in  the  ordinary  progress  of  the  cause,  and  not 
preb'minary  in  its  nature. 

The  nature  and  characteristics  of  this  class  of  motions  have  been  al- 
ready fully  entered  upon  in  chapter  IV.  of  book  VI.  It  will  therefore 
be  wholly  unnecessary  to  refer  to  them  on  the  present  occasion. 

It  remains  to  notice,  before  passing  on  to  the  next  section,  a  few  other 
applications  more  peculiarly  cognizable  at  this  stage  of  the  action. 

{d.)  Motion  to  Stay. 

A  motion  of  this  nature,  on  the  ground  of  irregularity  or  oppressive- 
negs  in  the  proceedings  of  the  plaintiff,  will  be  appropriate  at  this 
period.  See,  as  to  such  a  motion,  Ten  Broech  vs.  Reynolds^  13  How., 
^2 ;  Lynch  vs.  Cunningham^  6  Abb.,  94.  See,  however,  as  to  such  an 
application,  on  the  ground  of  non-payment  of  the  costs  of  a  former 
action,  Davis  vs.  Duffie^  5  Duer,  688  ;  3  Abb.,  363. 

See  also,  as  to  a  motion  to  stay  proceedings  in  an  action  against  a 
receiver,  commenced  without  leave  of  the  court,  Taylor  vs.  Baldwin^ 
ibove  cited. 

(e.)  Motion  to  Elect. 

Of  a  similar  nature  is  an  application  that  the  plaintiff  elect  between 
inconsistent  causes  of  action,  or  in  the  event  of  his  pleading  being  bad 
for  duplicity,  or  want  of  due  separation  of  several  causes  of  action,  as 
prescribed  by  section  167. 

In  the  latter  case  a  motion  to  strike  out,  or  to  compel  him  to  make 
such  election,  will  be  the  appropriate  remedy.  The  objection  cannot 
be  taken  by  demurrer,  see  Gooding  vs.  McAllister^  9  How.,  123 ;  Young 
vs.  Edwards^  11  How.,  201 ;  Attwell  y^.LeBoy^  15  How.,  227 ;  4  Abb., 
•^SS.  See  also,  Hess  vs.  Buff alo  and  Niagara  FaUa  Railroad  Company^ 
»  Barb.,  391  (396)  ;  Chmey  vs.  Fish,  22  How.,  236. 

But  such  a  motion  will  not  be  granted  except  upon  the  assump- 
'iou  that  the  principle  sought  to  be  applied,  is  well  settled  law.  If 
-bere  be  any  doubt  upon  the  point,  the  pleading  should  not  be  interfered 
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with,  and  the  relief  to  be  granted,  left  to  be  determined  upon  the  trial. 
Sedrrumd  vs.  Dana^  3  Bosw,,  615. 

{f.)  Other  Pbeliminaby  Applications. 

In  ejectment  cases,  the  defendant  may  require  the  production  of  the 
authority  of  the  plaintiflTs  attorney,  to  commence  the  action,  as  provided 
by  the  Eevised  Statutes,  2  R.  S.,  305, 306,  sections  17  to  21,  the  applica- 
tion being  made  exparte^  at  any  time  before  pleading,  on  affidavit  that 
no  proof  of  such  authority  has  been  served.  See  Howard  vs.  Howard^ 
11  How.,  80. 

Under  circumstances  calling  for  such  interference,  the  court  will  also 
entertain  an  application  that  the  residence  and  occupation  of  the  plain- 
tiffs, and  also  the  authority  of  their  attorney  be  disclosed  :  see  Vincent 
and  Forty-five  OtherB  vs.  YanderbUt^  10  How.,  324 ;  The  Ninety-nine 
Plaintiffs  vs.  The  Same^  1  Abb.,  193 ;  Decision  of  Supreme  Court,  p. 
196 ;  Decision  of  Superior  Court,  p.  199 ;  also  reported,  4  Duer,  633. 
See  likewise.  Board  of  Cmnmissioners  of  ExcUe  vs.  Purdy^  22  How., 
606 ;  13  Abb.,  434.  See  form  of  order  on  such  motion,  as  given,  1 
Abb.,  202 ;  4  Duer,  638. 

But,  when  a  responsible  attorney  appears,  the  court  will  not  ordi- 
narily inquire  into  the  facts  of  his  authority.  Pepublic  of  Mexico  vs. 
Arrangoisy  5  Duer,  634 ;  1  Abb.,  437.  See  same  case,  3  Abb.,  470  (473). 

(g.)  Motion  in  Relation  to  Pabties  ob  Interpleader. 

A  motion  to  bring  in  parties  omitted  by  the  plaintiff,  will  also  be 
properly  entertainable  at  this  stage  of  the  cause.  See  this  subject  here- 
tofore fully  considered,  and  the  decisions  in  point  cited  under  the  head 
o{  Parties  J  book  II.,  section  39. 

So  also  will  proceedings  by  a  defendant  standing  in  the  position  of  a 
mere  stakeholder  to  get  rid  of  his  responsibility,  and  be  dismissed  from 
the  cause,  by  means  of  an  order  for  interpleader  obtained  under  section. 
122.  This  subject  has  also  been  fully  considered,  and  the  decisions  in 
point  cited,  in  the  same  book,  section  40. 

The  application  in  the  former  case,  if  made  by  a  party  to  the  suit 
must  be  brought  forward  by  motion  in  the  ordinary  form,  the  facts 
necessary  to  show  the  title  of  the  party  to  the  relief  asked  for,  beincr 
shown  by  affidavit.  If  made  by  a  stranger  to  the  record,  a  verified 
petition  will  be  the  more  advisable  form,  which  may  or  may  not  be 
supported  by  collateral  affidavits.  Notice  must  of  course  be  given  of 
such  application,  in  the  ordinary  form,  to  all  the  parties. 

A  motion  for  the  purpose  of  interpleader,  must  be  made  before 
answer  (section  122).  It  must  be  grounded  upon  affidavits,  showino- 
upon  its  face  that  "  a  person  not  a  party  to  the  action,  and  without  col- 
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Inslon  with  the  applicant,  makes  against  him  a  demand  for  the  same 
debt  or  property ;"  this  allegation  should  especially  be  made  in  terms, 
and  a  sufficiently  full  and  specific  statement  of  the  facts  should  accom- 
pany itj  sliowing  clearly  the  circumstances  of  the  case,  the  nature  of 
the  daim  made,  and  the  fact  that  the  applicant  has  no  personal  interest 

in,  or  personal  liability  in  respect  of,  the  fund  which  is  the  subject  of 
the  motion. 

The  application  must  be  made  upon  due  notice  to  the  claimant  who 
is  sought  to  be  brought  in,  and  also  to  the  adverse  party.  The  relief 
sought,  is  to  substitute  such  claimant  in  the  place  of  the  applicant,  as  a 
party  to  the  action,  and  to  discharge  the  applicant  himself  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount  of  the  debt,  or 
delivering  the  property  or  its  value  to  such  person  as  the  court  may 
direct.  The  notice  of  motion  should  be  framed  accordingly,  asking 
also  for  payment  of  his  costs,  with  the  usual  demand  for  further  relief. 

If  the  motion  be  granted,  the  applicant  must  see  that  the  condi- 
tions of  the  order,  as  to  the  payment  of  the  money,  or  delivery  of 
tlie  property,  as  directed  by  the  court,  are  strictly  and  immediately 
complied  with,  as,  until  then,  his  discharge  from  the  action  will  not  be 
complete. 

He  will,  as  a  general  rule,  be  entitled  to  retain  or  to  be  paid  his 
costs,  and  should  make  application  to  that  effect  at  the  time  of  the 
motion,  and  see  that  proper  provision  is  made  on  the  subject  in  the 
order.  See  WiUetts  vs.  Waite^  13  How.,  34 ;  MiUer  vs.  De  Peyater^  1 
Abb.,  234. 

On  the  order  being  granted,  it  will  usually  be  necessary  for  the 
plaintiff  to  amend  his  complaint,  and  the  substituted  party  will  of 
course  be  entitled  to  demand  and  obtain  a  copy,  and  to  have  time  to 
put  in  his  answer  in  the  usual  course.  It  may  be  doubtful,  however, 
whether,  in  strictness,  he  can  make  that  demand,  under  section  130 ;  and 
the  better  course  will  be  for  him  to  applj  at  the  time  of  the  motion,  or 
afterwards,  if  necessary,  for  a  special  direction  of  the  court  upon  the 
subject. 

§  162.     Proceedings  to  Obtain  Information. 

{a.)    Demand  of  Account  or  Pakticulars. 

Although  the  complaint  be  perfect  in  its  form,  it  may,  in  certain* 
cases,  be  deficient  in  the  necessary  information  for  the  defendant's 
guidance,  in  cases  where  an  account  is  alleged,  and  the  plaintiff  avails 
himself  of  the  permission  conferred  by  section  158,  and  omits  to  state 
the  items  of  it.  In  this  case,  the  defendant  should  forthwith  demand  a. 
copy  of  such  account,  under  the  powers  of  that  section. 

You  n.— 2 
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The  demand  so  made  mnst  be  in  writing.  The  plaintiff  mnst 
comply  with  it,  and  deliver  a  copy  of  the  account  alleged  by  him, 
within  ten  days,  and  the  copy  so  furnished,  must,  if  his  pleading  be 
verified,  be  also  verified  by  his  own  oath,  or  by  that  of  his  agent  or 
attorney,  if  within  the  personal  knowledge  of  such  agent  or  attorney. 
That  oath  must  be  to  the  effect,  that  the  party  so  verifying,  believes 
such  account  to  be  true. 

Tlie  copy  so  delivered  must,  of  course,  contain  all  proper  items.  If 
defective,  the  court  or  judge,  or  a  county  judge,  may  order  a  further 
account ;  and,  if  so  ordered,  such  further  account  must  be  delivered  in 
the  same  manner. 

The  penalty  for  non-delivery  in  either  case  is,  that  the  party  so  making 
default  be  precluded  from  giving  evidence  of  such  account. 

And,  by  the  same  section  (158),  it  is  lastly  provided,  that  the  court 
may,  in  all  cases,  order  a  bill  of  particulars  of  the  claims  of  either  party 
to  be  furnished. 

This  last  provision  gives  full  power  to  the  defendant  to  obtain  from 
the  plaintiff  all  proper  information  as  to  the  items,  details,  or  amount 
of  his  claim. 

Tlie  Code  of  1849  was  defective,  in  confining  the  defendant's  right, 
in  such  respects,  to  cases  in  which  an  account  was  alleged  in  the  com- 
plaint. The  amendment  of  1851  cured  this  defect,  and  the  defendant 
may  now  apply  to  the  court  in  all  proper  cases. 

Whenever,  therefore,  the  statement  of  the  plaintiff's  case  is  too  gen- 
eral, and  the  details  require  to  be  given,  in  order  to  enable  the  defend- 
ant to  meet  that  case  in  a  proper  manner,  he  should  apply  foithwith 
for  an  order  of  this  description,  which  may  be  obtained  ex  pai'te^  and 
without  any  further  evidence  than  that  afforded  by  the  pleading  itself ; 
and,  if  the  plaintiff  meet  this  requisition  evasively,  a  second  order,  for 
a  further  and  more  particular  bill,  should  be.  obtained.  The  plaintiff 
possesses  similar  rights  as  against  the  defendant,  in  cases  where  a  set-off 
is  claimed,  or  a  counter-claim  is  made  by  the  latter. 

And,  if  in  the  answer  an  account  is  alleged,  under  the  enabling  pro- 
vision of  section  158,  a  demand  may  be  made  for  it  in  the  same  man- 
ner as  in  the  case  of  a  complaint. 

Special  provision  is  made  by  the  Eevised  Statutes,  2  E.  S.,  341,  sec- 
tion 16  (saved  by  section  455  of  the  Code),  enabling  a  defendant  in 
ejectment  to  obtain  a  particular  description  of  the  premises  claimed  by 
the  plaintiff.  Under  the  preceding  sections  13  to  15,  inclusive,  he  is 
also  empowered  to  have  a  survey  of  those  premises  made,  if  necessary. 
See,  however,  as  to  a  complaint  wholly  deficient  in  giving  a  pi"oper 
description,  *Budd  vs.  Bingham^  IS  Barb.,  494, 

If  the  account  or  bill  of  particulars  be  defectively  verified,  it  will  no 
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donbt  be  competent  for  the  defendant  to  return  it,  as  in  other  cases  of 

irregularity,  with  notice  of  the  objection.     If  the  defect  be  one  of  sub- 

Etance  or  mode  of  statements,  a  motion  for  a  farther  accoant  or  furtlier 

bill  will  be  the  proper  course.     If  any  extrinsic  facts  be  necessary  to 

show  the  defect  complained  of,  those  facts  must  be  stated,  and  the 

defect  made  apparent  upon  the  moving  affidavit.     If  the  defect  be 

patent  upon  the  face  of  the  paper  itself,  extrinsic  proof  will  of  course  be 

unnecessary.     The  motion  must  be  made  in  the  usual  course,  grounded 

on  the  complaint,  or  complaint  and  answer,  if  the  motion  be  against  a 

defendant,  the  demand  or  order  for  delivery,  on  the  defective  paper 

itself,  proof  in  the  usual  manner  of  service  of  the  demand  or  order,  and 

of  the  paper  impeached,  and  further  proof  of  any  extrinsic  facts  as 

above,  when  necessary    See  generally,  as  to  the  right  to  make  such  a 

motion,  McKinney  vs.  McKinney^  12  How.,  22. 

The  case  of  Wiygrins  vs.  Gans,  3  Sandf.,  738  ;  1  C.  R  (N.  S.),  117, 
will,  though  not  strictly  in  point,  aflford  a  clearer  indication  as  to  what 
a  coort  would  clearly  consider  to  be  an  insufficient  compliance  with  a 
demand  or  order  when  made.  , 

In  Kellogg  vs.  PatVw,  8  How.,  329,  the  following  is  stated  as  the 
criterion  :  A  party  setting  up  an  account  is  bound,  when  called  upon, 
"  to  specify  the  several  items,  stating,  with  all  practicable  particularity, 
the  date  and  extent,  and  general  character  of  each  item,  as  he  intends 
to  have  it  allowed  at  the  trial.  The  account,  like  the  pleading,  should 
state  the  facts  which  the  party  pleading  proposes  to  establish  by  proof, 
if  controverted."    If  it  fall  short  of  this,  it  will  be  defective. 

Where  the  particulars  applied  for  are  actually  or  presumptively 
within  the  personal  knowledge  of  the  applicant  himself,  he  cannot 
claim,  as  a  matter  of  right,  that  the  defendant  deliver  them,  and  the 
latter  will  not  be  bound  to  do  so,  unless  under  special  order,  upon 
special  necessity  shown.  West  vs.  Brewster ^  1  Duer,  647 ;  11  L.  O., 
157 ;  Depew  vs.  Zeal^  5  Duer,  663.  See  also,  Young  vs.  De  Mottj 
1  Barb.,  30,  as  to  imposing  an  application  for  discovery  as  a  condition 
precedent  to  the  application  for  such  an  order.  See  likewise,  as  to 
allowing  time  for  that  purpose  prior  to  granting  a  final  order  for  exclu- 
sion of  evidence,  Kellogg  vs.  Paine^  8  How.,  329  (333). 

Xor  can  a  plaintiff,  on  giving  a  bill  of  particulars,  be  compelled  to 
famish  those  of  offsets  or  payments,  with  which  he  has  volunteered  to 
credit  the  defendant.    Williams  vs.  Shaw^  4  Abb.,  209. 

The  right  to  demand  particulars  does  not  extend  to  compel  a  state- 
ment of  items  which  may  enter  into  the  computation  of  damages,  in  an 
action  for  their  recovery.    Murphy  vs.  ^fftp,  1  Duer,  659. 

Nor,  in  an  action  for  conversion  of  property,  can  the  plaintiff  be  com- 
pelled, as  of  course,  or  of  right,  to  deliver  a  particular  description  of  the 
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property  in  respect  of  which  his  claim  is  made.  The  making 
an  order  rests  in  the  discretion  of  the  court.  SlacJde  vs.  ^ZV< 
Bosw.,  681. 

The  right  to  demand  a  further,  and  more  particular  bill,  ext 
and  is  exercisable  in,  proceedings  to  foreclose  a  mechanic' 
Brown  vs.  Wood^  2  Hilt.,  579. 

As  to  this  being  the  proper  form  of  procedure  where  the  coi 
or  other  pleading  is  merely  deficient  in  specification  of  details,  i 
in  certainty  of  statement  of  a  claim  when  made,  see  heretofore, 
the  head  of  Motion  for  Uncertainty^  book  VI.,  chapter  IV.,  secti< 
and  cases  there  cited. 

On  the  other  hand,  a  demand  of  this  nature  will  be  construec 
admission  that  the  pleading  is  otherwise  sufficient,  and  as  waivi 
right  to  make  a  motion  on  that  ground.  See  McKinney  vs.  McIl 
12  How.,  22. 

When  delivered,  a  bill  of  particulars  limits  the  amount  < 
recovery  of  the  party  pleading,  and  he  cannot  introduce  evidei 
.claims  not  embraced  in  it.  Bowman  vs.  EaHe^  3  Duer,  691. 
regarded  as  an  amplification  of  the  pleading  to  which  it  relates,  \ 
to  be  construed  as  forming  a  part  of  it  (694).  It  may,  however,  i 
same  manner  as  a  pleading,  be  made  to  conform  to  the  facts  pi 
Bee  Barth  vs.  WaMhei\  4  Duer,  228.  And,  doubtless,  is,  in  like  ma 
amendable,  by  leave  of  the  court. 

And,  when  furnished,  it  is  subject  to  the  same  rules  as  a  plea 
with  regard  to  the  disregard  of  immaterial  variances  between  ii 
the  evidence  given,  when  there  is  no  proof  that  the  adverse  partj 
been  surprised  or  misled.    Seaman  vs.  LoWj  4  Bosw.,  337. 

The  case  of  delay  in  furnishing  a  particular  or  account  when 
manded  has,  in  one  respect,  been  left  unprovided  for.  An  order,  \ 
granted,  has  no  operation  either  as  a  stay  of  proceedings  or  as  an  e-i 
sion  of  the  applicant's  time  to  answer.  A  special  application  Tuiiti 
made  for  either  purpose.  This  may,  of  course,  be  applied  for  s 
rately,  but  a  more  convenient  course  will  usually  be  to  make  a  dem 
for  that  purpose  as  part  of  the  original  application.  Nor  will  a  n 
stay  of  proceedings  eflFect,  per  se,  an  extension  of  the  time  to  plead, 
must  be  specially  applied  for,  and  the  special  affidavit  prescribed 
rule  22  (20),  presented  upon  that  application.  PlaU  vs.  Tmrnisenc 
Duer,  668 ;  3  Abb.,  9. 

In  Yates  ys.  Bigdow^  9  How.,  186,  it  was  held  that  a  further  accoi 
of  this  nature  may  be  enforced  by  motion,  after  all  the  pleadings  ha 
been  put  in,  its  chief  object  being  to  enable  the  defendant  to  prep^ 
'  for  the  trial. 

The  order  for  a  further  bill  of  particulars  should  show  upon  its  fa 
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the  points  in  which  the  former  one  was  defective,  and  as  to  which  a 
further  specification  is  required.    Kellogg  vs.  Paine^  8  How.,  329. 

And,  in  the  same  case,  it  was  held  to  be  the  better  practice  for  a 
party  who  intends,  under  the  provisions  of  the  section,  to  preclude  his 
adrersarj  from  giving  proof  of  his  demand,  on  the  ground  of  a  default 
of  the  above  nature,  to  apply  for  an  express  order  to  that  effect,  on 
motion,  before  the  trial,  so  as  to  have  the  question  previously  settled. 
Tidd  Graham,  519,  there  cited. 

(J.)   DiSOOVEEY,  &0. 

The  next  point  to  be  considered  is,  as  to  whether  the  inspection  of 
any  books,  papers,  or  documents,  in  the  possession  or  under  the  control 
of  the  plaintiff,  is  necessary  or  advisable,  on  the  part  of  the  defendant, 
for  the  purpose  of  enabling  him  to  prepare  his  answer  in  the  action. 
If  60,  he  possesses,  under  section  388  of  the  Code,  the  power  of  enforcing 
tJiat  inspection,  and  obtaining  a  copy,  or  permission  to  take  a  copy  of 
the  documents  inspected,  by  means  of  an  order  of  the  court,  which 
order,  as  before  remarked,  stays  all  proceedings,  and  extends  the  time 
to  answer  until  it  is  either  complied  with  or  vacated.  The  measures 
for  this  purpose,  and  the  cases  on  the  subject,  will  be  found  fully  treated 
of  hereafter,  in  connection  with  the  proceedings  between  issue  and  trial. 

Of  a  similar  nature  are  the  powers  conferred  by  the  chapter  of  the 
Code  in  reference  to  the  examination  of  parties,  chapter  VI.  of  title 
XII.  of  part  IT.,  and  particularly  by  section  391,  in  that  chapter.  In 
Chichesier  vs.  Livingston,  3  Sandf.",  718 ;  1  C.  K.  (N.  S.),  108,  doubts 
vrere  entert&ined  as  to  whether  this  proceeding  could  be  taken  before 
ifisae  joined,  unless  upon  leave  specially  obtained  from  the  court.  This 
opinion  is,  however,  expressed  very  doubtfully,  and  with  an  express 
reservation,  that  cases  might  arise,  where  the  ends  of  justice  required 
such  examination,  before  answer  or  reply ;  and  Miller  vs.  Mather,  2 
C.  R,  101,  is  direct  authority  to  the  contrary.  It  was  there  held  that 
*'  such  examination,  being  provided  by  the  Code  as  a  substitute  for  the 
former  bill  of  discovery,  is  governed  by  the  rules  applicable  to  such 
hills ;  and  a  discovery,  by  bill  of  discovery,  might  be  had  at  any  time 
during  the  progress  of  the  suit."  The  latter  view  seems  the  correct 
one.  Under  section  391,  the  examination  may  be  had  '^  at  any  time 
before  the  trial,  at  the  option  of  the  party  claiming  it ;"  and  all  that  is 
there  prescribed,  is  a  previous  notice  to  the  party  to  be  examined,  and 
any  other  adverse  party,  of  at  least  live  days,  unless  by  special  order 
of  the  court  There  is  nothing  in  this  section,  or  in  any  other  part  of 
the  chapter  above  referred  to,  to  qualify  the  above  provision ;  and, 
tlterefore,  it  appears  to  be  clear  that,  in  cases  where  an  examination  of 
die  plaintiff  is  absolutely  essential  for  the  purposes  of  the  defence,  that 
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examination  may  be  had  in  this  manner,  before  answer  put  in, 
the  purposes  of  that  answer.  Of  course,  this  proceeding  'will 
taken  without  due  deliberation,  because  the  chapter  in  question 
to  contain  no  provision  enabling  the  defendant  to  repeat  snch  e: 
tion,  when  once  had.  At  the  actual  trial,  however,  the  adven 
may,  it  would  seem,  be  called  as  a  witness,  in  all  cases ;  thouo 
called,  his  previous  examination  cannot  then  be  used.  The  f 
ings  in  relation  to  the  above  measure,  on  the  part  of  the  def 
will  also  be  found  fully  considered,  and  the  cases  cited  in  detail, 
nection  with  the  proceedings  between  issue  and  trial. 

§  163,  Precautionary  Proceedings. 

The  next  point  to  be  noticed,  is  that  of  certain  precautionai 
ceedings  which  the  defendant  is  at  liberty  to  take,  with  reference 
further  prosecution  of  the  suit  by  the  plaintiflT. 

(a.)  SBCiTRrrT  fob  Costs. 

The  first  of  these  is  the  defendant's  power  to  require  securi 
costs,  in  certain  cases. 

This  is  a  matter  of  statutory  regulation,  the  provisions  as  to  ^ 
will  be  found  in  title  11.,  chapter  X.,  part  III.  of  the  Revised  Stal 
2  R.  S.,  620,  621. 

Under  sectiop  1  of  that  title,  the  defendant  may  require  the  pla 
to  file  security  for  the  costs  of  the  suit  or  proceeding,  when  comm( 
in  any  court. 

1.  For  a  plaintift',  not  residing  within  the  jurisdiction  of  the  c 
or  for  several  plaintifiB  who  are  all  non-residents ;  or, 

2.  For,  or  in  the  name  of  the  trustees  of  any  debtor ;  or 

8.  For,  or  in  the  name  of  any  person  being  insolvent,  who  shall 
been  discharged  from  his  debts,  or  whose  person  shall  have  been  e 
erated  from  imprisonment,  pursuant  to  any  law,  for  the  coUectio 
any  debt  contracted  before  the  assignment  of  his  estate ;  or, 

4.  For,  or  in  the  name  of  any  person  committed  in  execution  for 
crime;  or, 

5.  For,  or  in  the  name  of  any  infant  whose  next  iriend  has  not  gi 
security  for  costs. 

If,  too,  after  the  commencement  of  the  suit,  the  plaintiff,  or  all 
plaintiffs  shall  subsequently  become  classifiable  under  !No8. 1,  3,  or^ 
the  above  provisions,  the  defendant  may  likewise  require  such  secui 
imder  section  2.  As  to  actual  non-residence  being  the  criterion,  wi 
out  regard  to  any  future  intentions  of  the  party,  see  OM  vs.  Barm 
1  Bosw.,  657 ;  7  Abb.,  19. 
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In  addition  to  the  provisions  above  noticed,  there  is  also  a  special 
power  contained  in  section  317  of  the  Code,  empowering  the  court  to 
require  the  plaintiff  to  give  security  for  costs,  in  actions  prosecuted  or 
defended  by  executors,  or  other  parties  standing  in  a  fiduciary  relation. 

The  giving  of  security  for  costs  is  also  imposed  as  a  condition  on  suits 
bronght  by  a  foreign  corporation.  See  section  1,  article  I.,  title  IV., 
chapter  VIIL,  part  III.,  of  the  Kevised  Statutes ;  2  E.  S.,  457,  §  1. 
An  omission  to  do  so  in  the  first  instance  is,  however,  only  an  irregu- 
larity, and  may  be  cured  by  subsequent  compliance  with  the  statute. 
See  Hartford  Quarry  Cmnpany  vs.  Pendleton^  4  Abb.,  460 ;  or  it 
may  be  waived.  Mercliants^  Bank  vs.  MiUs^  3  E.  D.  Smith,  213 ; 
Persse  tfe  Brooks^  Paper  Works  vs.  Willetty  14  Abb.,  119. 

It  has  been  held  also  that  the  giving  the  ordinary  undertaking,  on 
tlie  part  of  the  plaintiff,  on  taking  property  in  replevin,  satisfies  this 
provision,  and  that  he  will  not  be  obliged  to  file  a  separate  bond  for 
that  purpose.  Wis(X)7isin  Manns  and  Fire  Insurance  Company  Bank 
vs.  Hotbs^  22  How.,  494.  See  however,  generally,  ^r  contra  Boucher 
Ts,  P/a,  14  Abb.,  1. 

By  section  3  of  the  title  now  immediately  in  question,  title  II.,  chap- 
ter X.,  part  III., -it  is  thus  provided: 

§  3.  The  order  to  file  such  security,  and  that  all  proceedings  on  the  part  of 
the  plaintiff  be  stayed  until  such  security  be  filed,  and  the  sureties  shall 
justify,  if  excepted  to,  may  be  made  by  the  court  in  which  the  action  is 
pending,  or  by  any  judge  thereof  in  vacation,  upon  due  proof,  by  affidavit, 
of  the  fact^  entitling  the  defendant  thereto. 

Section  4  provides  that  such  security  shall  be  given  in  the  form  of  a 
bond,  in  a  penalty  of  at  least  $250,  with  one  or  more  sufficient  sureties, 
to  the  defendant,  conditioned  to  pay,  on  demand,  all  costs  that  may  be 
awai-ded  to  the  defendants  in  such  suit. 

Under  section  5  such  bond  is  to  be  filed  with  the  clerk  of  the  court, 
and  notice  thereof  is  to  be  given  to  the  defendant  or  his  attorney. 
Witliin  twenty  days  after  service  of  that  notice  the  defendant  may 
except  to  the  sufficiency  of  the  sureties,  by  giving  notice  of  such  excep- 
tion to  the  plaintiff's  attorney. 

The  form  of  justification  is  thus  specially  provided  for: 

§  6.  Within  twenty  days  after  such  notice  of  exception,  the  sureties  shall 
justify,  by  an  affidavit,  that  they  are  worth  double  the  penalty  of  such  bond, 
over  and  above  all  debts ;  of  which  affidavit  a  copy  shall  be  served  on  the 
defendant  or  his  attorney.  Such  justification  shall  operate  to  discharge  the 
order  to  stay  proceedings. 

In  cases  in  which  the  defendant  is  entitled  to  require  security  at  the 
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commencement  of  the  suit,  the  attorney  for  the  plaintiff  is 
section  7,  liable  for  such  costs  to  an  amount  not  exceeding  $100 
security  be  filed,  whether  required  by  the  defendant  or  not. 

But,  under  section  8,  he  may  discharge  himself  from  such  1 
by  filing  security  as  above,  without  being  required  to  do  so,  ^ 
giving  notice  to  the  defendant  or  his  attorney. 

The  mere  obtaining  of  an  order  by  the  defendant  does  not  dit 
the  attorney  from  such  liability,  in  case  the  security  required 
perfected,  even  though  the  defendant  proceed  without  waitii 
result.  The  demand  of  such  costs  does  not,  however,  entitle  the  c 
ant  to  process  against  the  attorney  in  the  first  instance.  That  j 
can  only  be  founded  on  a  demand  after  the  order  is  made,  anc 
service  of  a  certified  copy,  and  is  not  obtainable  until  the  expirat 
the  twenty  days  allowed  by  rule  57  for  that  purpose.  JBoyee  vs. . 
8  How.,  495.  In  the  proceedings  for  this  purpose,  the  original 
to  require  security  must  be  affirmatively  shown.  Moir  vs.  £7'6 
How.,  270.  Where  the  plaintiff,  originally  resident,  becomes  noi 
dent  during  the  progress  of  the  cause,  the  attorney  is  under  no  lial 
though  he  subsequently  continue  to  carry  on  proceedings  in  the  < 
See  Lony  vs.  IlaU^  1  C.  R.  (N.  S.),  114 ;  Moir  vs.  Brown^  mipra. 

In  Gardner  vs.  Kelly^  2  Sandf.,  632  ;  1  C.  R,  120,  it  was  conte 
in  opposition  to  a  motion  for  this  purpose,  that  the  above  provi 
were  repealed  by  section  303  of  the  Code.  The  court  held,  how 
that  such  was  not  the  case,  that  those  provisions  were  still  subsis 
and  that  the  defendant  was,  accordingly,  entitled  to  such  seci 
under  them. 

The  affidavit  necessary  for  such  purpose  is  short  and  simple ;  all 
is  necessary  being  to  state  the  existence  and  stage  of  the  suit,  an 
bring  the  case,  by  clear  and  definite  allegations,  within  one  of  the  ( 
gories  mentioned  in  section  1  or  2,  introducing  in  the  allegation 
precise  words  of  the  subdivision  which  is  relied  on. 

The  proceeding  is  ex  parte^  and  no  notice  of  the  application  neec 
given  to  the  plaintiff. 

The  order,  when  applied  for  in  term  time,  should  properly  be  entii 
as  at  special  term.  Tlie  application  is,  under  section  3,  to  be  madt 
the  court ;  a  judge  thereof  is  only  strictly  entitled  to  make  the  ordei 
vacation. 

The  order  should  properly  be  framed  in  the  alternative  accordino 
the  old  practice,  i,  c,  that  the  plaintiff  fife  such  security  within  twci 
days,  or  show  cause  why  such  security  should  not  be  required,  althou 
the  statute  does  not  strictly  prescribe  that  it  be  made  in  tliis  form. 
sliould  proceed  to  provide  that,  in  the  mean  time  and  until  sach  secur 
bo  filed  and  the  sureties  shall  justify,  if  excepted  to,  or  until  Buch  cai 
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be  shown,  all  proceedings  on  the  part  of  the  plaintiff  be  stayed.     See 
Brmwn  vs.  Freeman^  8  How.,  492 ;  Colt  vs.  Wheeler,  12  Abb.,  388. 

It  must  be  forthwith  served  upon  the  plaintiff  or  his  attorney  in  the 
nsnal  manner,  and  accompanied  by  a  copy  of  the  aflSdavit.  The  twenty 
dajs  allowed  to  the  plaintiff  to  file  security,  or  except  to  the  sureties, 
will  ran  from  the  date  of  such  service. 

Tlie  bond  as  security  for  costs  need  not  follow  the  exact  words  of  the 
fitafute.  It  will  be  a  sufficient  compliance  with  it,  if  it  be  equally 
favorable  to  the  defendant,  and  if  the  spirit  of  the  statute  is  carried  out 
by  it.  Smith  vs.  Nerval,  2  Sandf,  653 ;  2  C.  R,  14.  It  must,  how- 
ever, provide  that  the  obligors  pay  on  demand  ;  a  condition  making  the 
costs  payable  by  the  plaintiff  will  be  bad.  See  Talhnage  vs.  TToJZw,  1 
How.,  100. 

The  bond,  when  executed,  should  be  acknowledged  before  a  comniis- 
fcioner.  *Rule  6.     See  also  Colt  vs.  Wheeler,  12  Abb.,  388. 

It  seems  to  be  competent  for  the  defendant  to  object  to  the  amount 
for  which  it  is  given,  on  proi>er  cause  shown.  He  must  do  so,  however, 
at  once,  and  within  the  period  allowed  for  justification.  If  delayed 
longer,  the  court  will  not  entertain  the  application.  CasteUanoa  vs. 
Jone^,  4  Sandf.,  679. 

The  bond,  when  completed,  must  be  filed  at  once  with  the  clerk  of 
the  court,  and  notice  of  such  filing  should  be  at  once  given  to  the 
defendant,  from  the  date  of  which  notice  his  time  for  excepting  to  the 
sureties  will  run. 

It  seems  not  to  be  necessary  to  serve  any  copy  of  the  bond  with  the 
notice.  It  is,  however,  a  frequent  custom  to  do  so,  and  to  add  to  the 
bond  an  affidavit  of  justification  by  the  sureties  sworn  in  the  first 
instance.  This  will  be  a  convenient  course,  as  it  may  probably  have 
the  effect  of  preventing  an  exception  being  taken.  For  the  defendant 
to  do  so  will,  under  these  circumstances,  be  practically  of  little  or  no 
n-Hi,  except  in  the  case  of  intermediate  insolvency  of  a  surety,  as  all  he 
can  call  for  will  be  a  repetition  of  the  affidavit. 

He  has,  however,  the  right  so  to  except,  and  if  he  does,  the  justifica- 
tion must  be  repeated.     Branwn  vs.  Freeman,  8  How.,  492. 

In  the  New  York  Common  Pleas  the  practice  is  more  strict,  being 
rtgulated  by  the  56th  rule  of  that  court,  adopted  prior  to  the  Code,  and 
claimed  not  to  be  vacated.  It  is  there  held  that  the  defendant  should 
fccne  with  his  notice  of  filing  a  copy  of  his  bond,  copies  of  the  affidavits 
uf  justification,  and  a  notice  of  two  days  that  the  sureties  will  appear 
and  justify.  If  he  omits  this  precaution,  the  stay  will  be  absolute 
^inst  him,  until  notice  of  exception  is  served,  and  an  affidavit  of 
ju^lifieation  is  also  served  after  that  exception.  See  Celt  vs.  Wheeler^ 
li  Abb.,  388. 
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The  stay  of  proceedings  is  determined  by  such  justificati 
made  on  exception.  It  would  seem,  however,  to  continue  d 
whole  of  the  twenty  days  allowed  for  exception,  even  altl 
affidavit  be  made  in  the  first  instance.  See,  however,  as  to  th< 
in  the  New  York  Common  Pleas,  Colt  vs.  Wheeler^  above  eite< 

If  the  defendant,  having  obtained  such  an  order,  afterwards 
in  the  cause  before  it  is  complied  with,  it  will  effect  a  waiver  ol 
of  proceedings,  and  the  plaintiff  will  be  at  liberty  to  appear  ar 
cute  the  cause.  The  defendant's  claim  against  the  attorney  '' 
however,  be  prejudiced  by  his  adopting  this  course-  Boyce  vs. 
How.,  495. 

Tlie  statute  provides,  as  will  be  seen,  a  special  form  of  just 
by  the  sureties,  which  must  be  strictly  followed.  When  mi 
affidavit  would  seem  to  be  conclusive,  as  no  provision  is  ir 
examination  of  the  sureties,  or  for  otherwise  testing  their  sufi 
In  case  of  a  fraudulent  justification,  it  might  probably  be  held 
tent  for  the  defendant  to  make  a  special  application  to  the  court 
its  general  powers,  grounded  on  proof  of  the  fraud  committed, 
no  such  remedy  is  provided  for  by  the  statute. 

The  exception  to  the  sureties  must  be  taken  in  due  form,  as  su 
in  compliance  with  the  provision  of  the  statute.  A  notice  t] 
defendant  did  not  accept  the  bail  put  in  by  the  plaintiff,  was  1 
be  wholly  inefficient,  and  that  the  security  remained  good,  tho 
justification  had  been  subsequently  made.  The  Hartfcyi^d  ^ 
Company  vs.  Pendleton^  4  Abb.,  460. 

Justification  by  one  surety  only  on  exception  taken  to  a  bon 
cuted  by  two,  was  held  to  be  sufficient  in  Higgina  vs.  Willi 
Duer,  678. 

And,  when  once  security  has  been  given,  it  would  seem  th 
plaintiff  cannot  be  called  upon  to  repeat  it,  notwithstanding  the  oj 
sureties  may  have  become  insolvent.  Hartford  Quarry  Compa 
Pendleton^  supra  ;  Slater  Bank  vs.  Sturdy^  21  How.,  436 ;  13 
224 ;  Boucher  vs.  Pia^  14  Abb.,  1.  See  also,  collaterally,  Willi 
Stringer,  6  Duer,  686  ;  15  How.,  310 ;  Dudley  vs.  Goodrich,  16  ; 
189  ;  7  Abb.,  26. 

Whilst  a  defendant  is  actually  in  default,  and  the  plaintiff  is  en 
to  take  judgment  against  him,  he  cannot  demand  security.  Butl 
Wood,  10  How.,  313  ;  The  MerchwrM  Bank  vs.  MiXU,  3  E.  D.  S 
210.  But  seejper  contra,  Abbott  \^,  Smith,  8  How.,  463.  If,  how 
such  default  be  opened,  and  he  be  let  in  to  defend  upon  the  meril 
may  then  be  in  a  condition  to  require  it.  See  Butler  vs.  Wood 
Merchants^  Bank  vs.  Milla,  supra ;  see  also  Oa/rdMT  vs.  Kel 
Sandf.,  632 ;  1  C.  K.,  120.    In  that  case  it  was  held,  however,  th 
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on  tbe  application  to  open  the  default,  the  plaintiff  had  asked  that  a 
restriction  against  doing  so  be  imposed  upon  the  defendant,  it  would 
probably  have  been  granted. 

A  defendant  who  has  actually  obtained  judgment  cannot  afterwards 
demand  security  under  the  statute.     There  is  nothing  to  prevent  him 
from  proceeding  on  his  judgment  so  recovered.   If  the  plaintiff  appeals, 
he  mast  either  give  security  for  both  debt  and  costs,  or,  if  he  apply  for  a 
stay,  the  defendant's  right  to  security  will  be  considered  in  fixing  the 
terms  to  be  imposed  on  the  application.    Steam  Ifavigation  Company 
vs.  Weed^  8  How.,  49.    In  Johnson  vs.  Yeomana^  8  How.,  140,  it  was 
held  that  the  change  of  nomenclature  in  a  writ  of  error,  under  the  old 
ST6tem,didnot  impose  this  obligation  upon  ah  original  defendant  there- 
by becoming  a  plaintiff  in  error. 

It  is  not  imperative  upon  the  court  to  grant  the  defendant's  applica- 
tion, if  unreasonably  delayed.  Thus,  in  Florence  vs.  BulJdey^  1  Duer, 
705 ;  12  L.  O.,  28,  where  the  application,  as  against  an  infant,  was  not 
made  till  after  the  cause  had  been  referred  and  noticed  for  trial,  the 
attorney  and  guardian  being  both  responsible,  the  application  was 
refused.  In  the  same  case  it  was  laid  down  that,  if  the  plaintiff  is  per* 
mitted  to  sne  in  fonna pauperis j  he  cannot  be  required  to  give  security 
for  costs,  nor  can  he  be  permitted  to  sue  in  that  character,  on  applica- 
tion made  after  he  has  been  required  to  file  such  security.  Where,  too, 
a  cause  had  been  long  at  issue,  and  had  been  several  times  noticed  by 
the  defendant  himself  for  trial,  these  acts  were  construed  to  be  a  waiver 
of  the  right,  and  the  appUcation  was  denied.  Swan  vs.  Mathews^  3 
Duer,  613.  See  also,  as  to  waiver  by  unreasonable  delay,  Feam  vs. 
Odpecke^  13  Abb.,  473  ;  Persse  and  Brooks^  Paper  Works  vs.  Willett, 
14  Abb.,  119. 

But  a  delay  of  a  few  days  after  ascertaining  the  facts  under  which 
security  may  be  required,  will  not  be  laches.  Boucher  vs.  Pia,  14 
Abb.,  1. 

The  case  of  a  non-resident  administratrix  has  been  held  to  be  within 
the  statute,  and  that,  though  prosecuting  in  right  of  the  intestate,  she 
is  bound  to  give  security,  if  required,  for  such  costs,  if  any,  as  may  be 
awarded  against  her,  "  de  bonis  prcpriis,^^  Murphy  vs.  Darlington^ 
1  C.  R,  85. 

The  power  of  requiring  security  from  an  executor,  administrator,  or 
trustee,  under  section  317,  is,  however,  strictly  discretionary.  It  will 
not  be  required  merely  upon  the  ground  that  the^estate  he  represents  is 
insolvent  Darby  vs.  C<mdit,  1  Duer,  599 ;  11  L.  O.,  154.  Nor  upon 
a  mere  imputation  of  bad  faith  in  his  proceedings,  unsupported  by 
«ifficicnt  allegations  to  make  that  imputation  at  least  highly  probable. 
Shepherd  vs.  Burt,  3  Duer,  645. 
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And  the  mismanagement  or  bad  faith  eiibjccting  such  a 
give  security,  must  be  imputable  to  him  i|i  the  commencei 
conduct  of  the  action  itself,  and  not  as  regards  his  general  c( 
the  management  of  his  trust.  Ktmherley,  Heceiver^  (&o.  vs. 
22  How.,  281 ;  Kimberley  vs.  Blachfard,  22  How.,  443.  B 
heedlessness  in  bringing  xmd  prosecuting,  amounting  to  bad 
shown,  an  order  was  made.    Kimberley  vs.  Goodrich^  22  Ho^ 

In  Ranney  vs.  Stringer^  4  Bosw.,  663,  a  non-resident  as 
creditors  was  compelled  to  file  security,  after  appeal  taken  by 
judgment  entered  in  favor  of  the  defendants,  it  being  held  thi 
came  within  section  117.  See  likewise  as  to  a  suit  for  penali 
the  liquor  law.  Board  of  Comndssionera  of  Excise  vs.  Purdy 
506 ;  13  Abb.,  434. 

Where  the  plaintiff  is  non-resident,  the  defendant's  right 
security  subsists,  notwithstanding  that  the  former  may  h 
quently  assigned  the  alleged  cause  of  action  to  a  resident,  s 
latter  has,  in  fact,  become  the  real  party  in  interest.  The  j 
the  record  cannot,  by  his  own  act,  divest  himself  of  his  liab: 
defendant  for  costs.  Phenix  vs.  Townahend^  2  C.  K.,  2  ;  6e< 
2  Sandf.,  634. 

It  has  been  held  that  a  plaintiff,  originally  non-resider 
required  to  give  security,  even  although,  since  the  commei 
the  action,  he  may  have  become,  and  may,  at  the  time  of 
cation,  be  an  actual  resident.     Ambler  vs.  Ambler^  8  Abb., 

A  plaintiff  resident  in  any  other  county,  and  instituting  ] 
in  the  Superior  Court,  must,  it  has  been  held,  give  security 
vs.  Ad<im8^  2  C.  R.,  59 ;  7  L.  O.,  314 ;  Ashbaha  vs.  Cottain^  2 
See  also  Hicks  vs.  Payaen^  7  Abb.,  326.  This  last  case  ii 
decided  rather  on  authority  than  on  principle  (see  opinioi 
direct  contrary  has  been  held  by  the  New  York  Common  P] 
vs.  Macdonald^  12  Abb.,  213. 

The  question  seems  therefore  open,  as  regards  autliori 
principle,  the  view  which  may  ultimately  prevail,  will  eqiia 
any  other  tribunal  of  similarly  limited  jurisdiction. 

It  has  been  held  that,  in  a  case,  pending  in  a  court  of 
the  security  must  be  given  by  some  person  residing  with 
diction.  See  Herrick  vs.  Taylor^  1 C.  R.  (N.  S.),  382,  note.  ^ 
doctrine  be  sustainable  seems  very  doubtful. 

An  infant  joint  plaintiff  cannot  be  required  to  give  secur 
nor  is  the  attorney  liable,  under  the  Revised  Statutes,  in  s 
in  others  where  defendant  cannot  require  such  security. 
JSleiJoeU,  4  How.,  93. 

The  right  of  requiring  security  is  confined  to  cases  in   \ 
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plaintiffs  are  non-resident.  If  one  of  them  be  a  resident,  the  defendant 
cannot  demand  it,  howeveivirresponsible  he  may  be.  Ten  Broeck  vs. 
Eeynddsj  13  How.,  462. 

This  rule  does  not,  however,  apply  to  a  non-resident  guardian  ad 
Ufmj  for  an  infant  joint  plaintiff.  A  different  principle  applies,  as, 
under  the  statute,  2  R.  S.,  416,  section  2,  it  is  required  that  he  should 
be  a  competent  and  responsible  person.  SaTne  case.  See  also  Cook  vs. 
BaiPden,  6  How.,  233. 

As  to  the  power  of  the  courts  to  require  security  from  the  next 
friend  of  a  married  woman,  while  such  was  the  practice,  and  the  extent 
to  which  its  discretion  in  that  respect  would  or  would  not  be  exercised, 
£<»  Thomas  vs.  Thomas,  18  Barb.,  149  ;  12  L.  O.,  274. 

The  fact  that  the  plaintiff  has  given  other  security  in  the  cause,  as 
in  the  case  of  replevin,  does  not  deprive  the  defendant  of  his  right  to 
reqnire  security  under  the  statute  now  in  question.  Oil^h  vs.  Bamahyy 
1  Bdsw.,  657 ;  7  Abb.,  19.  See  also,  Moir  vs.  Brown,  9  How.,  270  (272) ; 
B'fucher  vs.  Pia,  14  Abb.,  1.  See,  however,  per  contra,  Wisconsin 
Marine  and  Fire  Insuran-ce  Company  Bank  vs.  Hobbs,  22  How.,  494. 
A  foreign  government  is  liable  to  be  so  called  upon.  jRepublic  of 
Mexico  vs.  Arrangois,  3  Abb.,  470. 

It  has  been  held  that  the  stay  of  the  plaintiff's  proceedings  effects 
an  extension,  j>ro  tanto,  of  the  defendant's  time  to  answer.  See  Thorpe 
\^.  Banlch,  3  Abb.,  13  (note).  This  appears,  however,  to  have  been  an 
ih'der  dictxvm.,  and,  till  the  point  has  been  formally  decided,  it  will  le 
more  prudent  to  apply  for  and  obtain  a  formal  order  of  extension  in 
regnlar  course. 

In  the  event  of  the  plaintiff's  failing  to  file  security  within  the  time 
limited  by  the  order,  or  of  the  sureties  failing  to  justify  after  exception 
dalv  taken,  it  will  doubtless  be  competent  for  the  defendant  to  move  for 
a  dismissal  of  the  action.  The  motion  will  be  founded  upon  proof  of  the 
order  originally  granted,  and  of  the  failure  of  the  plaintiff  to  comply 
isith  its  terms,  and  must  be  brought  on  on  regular  notice  given,  at 
some  reasonable  time  after  the  default  has  been  made.  See  relief  of 
this  nature  granted  in  Long  vs.  HaR,  1  C.  E.  (N.  S.),  114.  See  also 
Graham,  p.  509. 

(J.)  Change  of  Venue  into  Proper  County. 

The  present  is  the  proper  stage  of  the  action  for  making  an  appli- 
cation of  this  description,  when  made  on  the  Above  ground.  This 
proceeding  must  not  be  confounded  with  the  ordinary  motion  to  change 
the  venue  on  grounds  of  convenience,  the  proper  time  for  making 
▼hich  is  after  issue,  and  which  will,  accordingly,  be  treated  of  hereafter, 
at  that  point  in  the  progress  of  the  cause. 
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The  point  as  to  what  will  or  will  not  be  the  "  proper  co 
diflTerent  eases,  has  been  already  discussed^and  the  statutory  p 
and  eases,  bearing  upon  the  rights  of  parties  in  this  respect, 
the  introductory  chapter  of  book  VII.,  sections  137  and  138. 

The  considerations  entered  upon  in  the  present  section  wil 
fined  to  the  mode  in  which  the  remedy  so  given  is  obtainable. 

That  remedy  is  given  by  section  126  of  the  Code,  already 
section  137,  above  referred  to. 

To  entitle  himself  to  it,  the  defendant  must  demand,  in  writi 
the  trial  be  had  in  the  proper  county. 

He  must  make  that  demand  before  the  time  for  answering  e:" 

And,  when  the  demand  is  made,  he  must,  thereupon,  follow 

Either  by  obtaining  the  consent  of  the  adverse  party  to  such 
or  by  applying  to  the  court  for  an  order. 

Unless  such  steps  be  taken  by  him,  and  such  change  be  s 
accordingly,  by  one  or  the  other  of  the  foregoing  methods,  t 
may,  notwithstanding,  be  tried  in  the  county  originally  designi 
the  plaintiff,  though  not  the  proper  county. 

Under  the  Code  of  1849,  it  was  not  in  terms  prescribed  th 
demand,  when  made,  should  be  followed  up  by  an  applicatioi 
order ;  but  such  was,  nevertheless,  held  to  be  the  proper  practic 
Hashrouck  vs.  McAdam^  4  How.,  342  ;  3  C.  R.,  39  ;  Moore  vs.  G 
5  How.,  243 ;  3  C.  R.,  224 ;  and  Mairs  vs.  Jiemsen,  3  C.  R 
Vermont  Central  Hailroad  Company  vs.  The  Northern  RoAlroa 
pany^  6  How.,  106. 

The  question  is  now  placed  beyond  a  doubt  by  the  section  it 
amended  in  1851. 

The  demand  must,  of  course,  be  duly  served  upon  the  adverse 
in  the  ordinary  manner.  It  should  be  in  the  terms  of  the  s 
i.  ^.,  "  that  the  trial  sliould  be  had"  in  the  "  proper  county ;"  if 
words  be  omitted,  and  a  coimty  simply  named,  it  would  seem  tl 
demand  would  not  be  good.  Beardsley  vs.  Dickerson^  4  YLo\ 
If  one  county  be  named  in  the  demand,  a  motion  to  change  the 
into  another  cannot  be  grounded  upon  it,  but  a  freah  demand  rai 
made.  Vermont  Central  Railroad  Company  vs.  The  Northern 
road  Company^  6  How.,  106. 

Such  demand,  and  the  application  consequent  thereon,  may  be 
by  one  of  several  defendants.  The  consent  of  the  others  should, 
ever,  be  obtained,  or  notice  of  the  application  given  to  them,  j 
vs.  JRem^en^  3  C.  R.,  138. 

Nor  does  the  denial  of  such  an  application  on  the  part  o 
defendant,  affect  the  right  of  another,  subsequently  served,  to  r 
and  enforce  it.    New  Jersey  Zinc  Company  ys.  Blood,  8  Abb.,  W 
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Hie  defendant  miiBt  be  careful  to  make  his  demand  in  due  time,  or 

his  right  to  do  so  will  be  gone ;  and  he  may  also  waive  that  right,  by 

acts  inconsistent  with  its  assertion. 
Tlius,  where  a  defendant  had  served  his  answer  before  the  expiration 

of  the  time  allowed,  and  afterwards,  within  that  time,  demanded  a 

change  of  venue  under  this  section,  it  was  held  that  the  application  was 

made  too  late.     MiUigan  vs.  Brophy^  2  C.  R.,  118. 

Such  demand  may,  however,  be  made  simultaneously  with  the  put- 
ting in  of  the  answer.    Mairs  vs.  Remsen^  3  C.  R.,  138,  above  cited. 

Although  the  demand  must  be  made  before  the  time  for  answering 
expires,  it  is  not  necessary  that  the  consequent  motion  should  be  noticed 
within  the  same  period.  The  defendant  is  on  the  contrary  entitled 
to  wait,  and  will  not  be  chargeable  with  l<zcheSj  until  the  plaintift*'s  time 
to  a>rve  an  amended  complaint  has  expired,  in  order  to  see  whether  the 
latter  may  not,  on  such  amendment,  obviate  the  objection.  Conroe  vs. 
Tlir  National  Protection  Insurance  Company^  10  How.,  403. 

Where  such  an  amendment  is  made  after  notice  of  motion  served,  the 
defendant's  right  to  bring  on  a  motion  on  this  ground  will,  of  course,  be 
pme.  If,  however,  such  notice  has  been  given  on  this  and  also  on  other 
grounds,  such  amendment,  though  it  obviates  one,  will  not  affect  his 
rijrht  to  bring  on  that  motion  on  the  others.  ToU  vs.  CronweU^  12 
ll'»w.,  79. 

Where  the  plaintiffs  are  non-residents,  and  the  defendants  residents 
of  the  state,  a  change  to  the  county  of  residence  of  the  latter,  or  one  of 
them,  will  be  prima  fa^e  a  matter  of  right.  New  Jersey  Zinc  Com- 
pany  vs.  Bloody  8  Abb.,  147. 

The  defendant  must  be  careful  to  bring  on  his  application  in  due 
fonn.  If  he  omit  to  make  the  necessary  demand,  a  change  on  this 
pound  cannot  properly  be  granted  on  the  denial  of  a  subsequent  appli- 
c  ition  on  that  of  the  convenience  of  witnesses.  Houck  vs.  Lasher^  17 
II' )w.,  520. 

Tlie  motion,  when  made,  should  be  grounded  on  proof  of  service  of,  and 
non-compliance  with  the  demand  prescribed  by  the  section.  The  moving 
affidavit  should  also  state  clearly  the  facts  necessary  to  show  that  the 
county  designated  in  the  complaint  is  not  the  proper  county,  and  like- 
wise the  date  of  the  service  of  demand,  to  show  that  the  time  for  answer- 
ing had  not  expired  when  it  was  made.  The  notice  should  be  upon  the 
Cfjinplaint,  demand,  and  affidavit ;  should  seek  relief  in  the  words  of  the 
section ;  and  may  properly  ask  for  costs  of  the  motion,  which  may  be 
ordered  to  abide  the  event  of  the  action.  See  Northrup  vs.  Van  Ditsen^ 
5  How.,  134;  3  C.  R.,  140. 

For  further  considerations  on  the  subject  of  the  change  of  venue,  see 
^pter  in.  of  book  IX.,  where  the  subject  is  generally  considered,  in 


^ 
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i-eference  to  motions  made  for  that  purpose  on  general  gr< 
after  issue  joined. 

The  above  provisions  do  not,  in  any  way,  restrict  the  po^ 
court  to  grant  a  change  of  venue  on  other  grounds,  on  a  pr 
cation  for  that  purpose.  Nor  is  the  power  of  the  opposite  pai 
such  an  application  in  due  time,  impaired  by  his  having  prev 
plied  with  a  demand  to  change  the  venue  into  the  proper  co\ 
the  above  provision.  See  Moore  vs.  Gardner^  5  How.,  243 
224.  Unless  the  question  is  brought  up  in  the  shape  of  con! 
tions  (see  Mason  vs.  Brown^  6  How.,  481),  the  parties  must 
right,  after  which  either  has  the  privilege,  at  the  proper  tii 
ing  in  and  being  heard,  on  the  ground  of  the  convenience  o1 
See  Park  vs.  Carrdey^  7  How.,  355 ;  International  Life 
Company  vs.  Sioeetland,  14  Abb.,  240. 

The  change,  when  made,  carries  with  it  a  change  of  venue 
poses,  unless  special  provision  to  the  contrary  be  made  in 
or  order.     See  section  136,  concluding  clause.     See  also  ru' 

An  application  of  the  same  nature  would  doubtless  be  e 
in  any  case  pending  either  in  the  New  York  Superior  Con 
York  Common  Pleas,  or  in  the  Superior  Court  of  Buffalo, 
risdiction  has  been  acquired  simply  by  transient  service,  an 
the  parties  is  a  resident,  or  wliere,  in  an  action  brought  in  i 
tribunals,  the  venue  is  clearly  local  in  some  other  county, 
cation  must,  however,  in  such  a  case,  be  made  to  the  Sup 
under  the  special  powers  for  that  purpose  contained  in  secti 
Code,  as  to  the  two  former,  and  section  15  to  18  of  chapter  ! 
in  relation  to  the  latter,  heretofore  cited  in  book  I,  section 

Should  a  similar  contingency  occur  with  respect  to  any 
local  tribunals,  the  remedy  lies  in  an  application  to  the  Su] 
by  way  of  certiorari, 

(c.)  Tender. 

In  cases  where  this  precautionary  measure  may  be  com 
sable,  the  present  will  be  the  appropriate  time  for    its 
The  subject,  in  its  general  bearings,  will  be  considered  h 
with  the  plea  of  such  tender,  when  made,  in  the  subsequei 
Answer. 

§  164.  Ofer  to  Compromise. 

The  facilities  afforded  by  the  Code  in  this  respect  are, 
obtainable  at  any  period  before  trial.  The  present  being, 
period  of  the  action  at  which  a  resort  to  them  will  be  mc 
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8^  most  accompany  the  act.    Nor  will  the  signature  of  a  firm  name 
of  the  defendants,  as  such,  be  available  for  any  purpose,  or  authorize 
the  clerk  to  enter  up  any  judgment  whatever. 
Where  two  joint-debtors  are  sued,  and  one  of  them  makes  no  defence, 

an  offer  made  by  the  other  will  be  available  to  deprive  the  plaintiff  of 

his  costs.    La  Forge  vs.  Chihm,  3  Sandf.,  752  ;  1  C.  R.  (N.  S.),  159. 

When  the  summons  has  been  served  on  one  partner  or  joint-debtor 
odIv,  he  may,  it  seems,  make  an  offer,  and  such  offer  will  be  available 
for  the  entry  of  the  usual  joint-debtor  judgment.  Lippman  vs.  Joelsen^ 
1 C.  K.  (N.  S.),  161,  note ;  Olwell  vs.  McLaughUn,  10  L.  O.,  316 ;  Sterne 
Ts.  BenUey^  supra  ;  Emory  vs.  Emory y  9  How.,  130.  See  also  Paton 
vs.  Fr^A^,  15  How.,  484 ;  LaKey  vs.  Mngon^  22  How.,  209 ;  13  Abb.,  192. 

But,  where  more  than  one  of  such  defendants  has  been  served,  one 
of  them,  it  would  seem,  has  no  longer  any  power  to  bind  the  others,  but 
an  offer,  to  be  valid,  must  be  concurred  in  by  all  who  have  been  brought 
iato  court,  unless,  indeed,  they  be  in  default  at  the  time.  See  La  Forge 
Ts.  ChUsan,  3  Sandf.,  T52 ;  1  C.  R.  (N.  S.),  159. 

Where,  however,  there  is  any  fraud  or  collusion  in  the  case,  or  where 
one  partner  makes  such  an  offer  without  the  knowledge  or  consent  of 
the  others,  it  will  be  unavailable,  and  a  judgment  taken  upon  it  will 
not  stand.  Eversohn  vs.  Gehrman^  10  How.,  301 ;  1  Abb.,  167 ;  Bri- 
denbecJcer  vs.  Ma%on  /  Binney  vs.  Le  Gal ;  Blodgett  vs.  Conklin^  supra. 

As  to  the  power  of  a  defendant  to  make  such  an  offer,  under  any  cir- 
cumstances, or  for  any  purpose  not  actually  fraudulent,  and  even  at  the 
outset  of  a  suit  expressly  brought  for  the  purpose  of  giving  preference 
to  one  debtor  over  another,  and  that  for  fliture  as  well  as  existing 
indebtedness,  see  ffill  vs.  Northrop^  9  How.,  525. 

In  Smith  vs.  Olssen,  4  Sandf.,  711,  the  fact  that  the  defendant  had 
made  an  offer  before  answer,  was  considered  sufficient  reason  for  deny- 
ing a  motion  that  he  satisfy  the  same  amount,  as  subsequently  admit- 
ted, and  this  doctrine  appears  to  have  been  followed  in  Ryder  vs.  The 
Cnton  India  Jiuiber  Company ,  1  Abb.,  444,  note.  See,  however, 
these  decisions  qualified,  and  the  principle  that  an  offer,  when  refused, 
is  a  nullity  as  regards  any  subsequent  proceedings  whatever,  maintained 
in  Dusenberry  vs.  Woodward^  1  Abb.,  443.  See  also  Meyers  vs.  Trimr 
He,  1  Abb.,  220 ;  1  Abb.,  399,  and  Merritt  vs.  Thrnipson,  10  How.,  428. 

As  to  offer,  instead  of  tender,  of  the  amount  due,  being  the  proper 
course  to  pursue  with  a  view  to  stay  proceedings  in  foreclosure,  see 
TkursUm  vs.  Marsh,  5  Abb.,  389. 

As  to  the  inexpediency  of  acceptance,  by  the  plaintiff,  of  an  offer  to 
take  judgment  for  less  than  fifty  dollars,  in  view  of  the  defendant  being 
entitled  to  his  costs,  in  such  case,  under  section  304,  see  Johnson  vs. 
Sagar^  10  How.,  552. 
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K  accepted  by  the  plaintiff,  the  course  to  be  pursued  bjr  Ix 
the  entry  of  judgment,  is  clearly  pointed  out  by  the  section. 
must,  within  ten  days  after  its  receipt,  give  notice  of  his  acce] 
in  writing,  to  be  served  in  the  usual  manner.  Such  service 
be  proved  by  affidavit.  He  must  then  file  in  the  clerk's  offi< 
summons,  complaint,  offer,  copy  notice  of  acceptance,  and  slBl 
of  its  service ;  and  the  clerk  must  thereupon  enter  judgment  a< 
ingly.  Where  the  offer  is  made  at  an  advanced  stage  of  the 
the  safer  course  may  be  to  give  notice  of  taxation  of  the  plaii 
costs  in  the  usual  manner.  If  made  at  the  outset,  the  omission  of 
notice  may  be  risked,  as  such  costs  will  be  trifling,  and  there 
practical  risk  of  a  motion  for  readjustment,  the  judgment  bein 
effect,  a  judgment  for  want  of  an  answer. 

Where  the  offer  is  made  with  reference  to  the  answer  of  the  defen< 
the  answer  must  be  filed  with  the  other  papers,  so  as  to  form  part  o 
record.  Burnett  vs.  Westfall^  15  How.,  420.  The  section  expr 
providing  that  judgment  is  to  be  entered  by  tlie  clerk,  no  direetio 
the  court,  or  of  a  judge  is  required.    Hill  vs.  Norikrop^  9  How., 

The  course  to  be  pursued  on  the  acceptance  of  an  offer  to  liqui 
damages  under  section  386,  is  clearly  pointed  out.  The  plaintiff  z 
signify  his  acceptance  in  writing,  with  or  before  the  notice  of  trial, 
he  do  so,  he  is  entitled,  if  successful,  to  take  judgment  for  that  amc 
as  admitted  damages.  If  he  omits  to  accept,  he  does  so  at  the  risi 
being  fixed  with  costs  of  that  branch  of  the  case,  if  he  recover  a 
favorable  verdict. 

When  made,  an  offer  precludes  the  defendant  from  taking  any  st 
in  the  cause,  until  the  ten  days  allowed  to  the  plaintiff  have  expired 
his  written  acceptance  or  refusal  of  it  be  received.  The  election  to 
made  by  the  latter  must  be  made  in  writing ;  evidence  of  one  made 
parol,  will  not  avail  the  defendant,  or  render  any  proceedings  regul 
which  he  may  take  within  the  period  in  question.  WaLher  vs.  Johm 
8  How.,  240 ;  Pameroy  vs.  Svlm,  7  How.,  161. 

Nor  can  the  defendant,  by  taking  this  course,  deprive  the  plaintiff 
his  right  to  proceed.  He  must  make  the  offer  at  such  a  time  that  t 
plaintiff  may  also  have  the  full  benefit  of  his  election,  and  if  it  is  servi 
too  late,  so  that  the  cause  can  be  reached  and  tried  within  the  ten  daj 
the  rights  of  the  parties  are  in  all  respects  as  if  no  offer  had  been  mad 
Pomeroy  vs.  Hvlin^  supra. 

An  offer,  when  refused,  is  in  the  nature  of  a  pleading,  and,  on  tl 
trial,  a  copy  of  it  should  be  given  to  the  judge  or  referee  with  the  oih 
usual  papers,  to  enable  him  to  act  intelligently  as  to  the  award  of  costi 
Post  vs.  JTie  New  York  Cefnt/rcd  Railroad  Compamy^  12  How.,  552. 

When  made  before  answer,  and  accepted  by  the  plaintiff,  an  offer  wil 
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appropriate,  it  may  be  the  more  convenient  course  at  once  to  consider 
the  question,  not  merely  in  its  partial,  but  in  its  general  aspect,  so  far 
as  regards  the  proceeding  itself,  and  the  benefit  derived  from  it,  when 
taken. 

The  statutory  provisions  on  the  subject  constitute  chapter  IV.,  title 
III.,  part  II.,  of  the  Code.    They  run  as  follows : 

§  385.  (338.)  The  defendant  may,  at  any  time  before  the  trial  or  verdict, 
sene  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  the  sum  or  property,  or  to  the  effect  therein  specified,  with 
co>ts.  If  the  plaintiff  accept  the  offer,  and  give  notice  thereof  in  writing, 
within  ten  days,  he  may  file  the  summons,  complaint,  and  offer,  with  an 
affidavit  of  notice  of  acceptance ;  and  tbe  clerk  must  thereupon  enter  judg- 
ment accordingly.  If  the  notice  of  acceptance  be  not  given,  the  offer  is  to 
be  deemed  withdrawn,  and  cannot  be  given  in  evidence ;  and,  if  the  plain- 
tiff f:ul  to  obtain  a  more  favorable  judgment,  he  cannot  recovdt  costs,  but 
most  pay  the  defendant's  costs  from  the  time  of  the  offer. 

Passed  in  its  present  form  on  the  amendment  of  1851.  Prior  to  that  year  this  remedy  was 
ooxifiDcd  to  actions  arising  on  contract,  and  the  section  itself  was  less  explicit  in  its  terms. 

§  386.  (330.)  In  an  action  arising  on  contract,  the  defendant  may,  with  his 
answer,  serve  upon  the  plaintiff  an  offer  in  writing,  that  if  be  fail  in  his 
defence,  the  damages  be  assessed  at  a  specified  sum ;  and,  if  the  plaintiff 
signify  his  acceptance  thereof  in  writing,  with  or  before  the  notice  of  trial, 
and  on  the  trial,  have  a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  387.  (340.)  If  tbe  plaintiff  do  not  accept  tbe  offer,  he  shall  prove  bis 
damages,  as  if  it  had  not  been  made,  and  shall  not  be  permitted  to  give  it  in 
evidence.  And,  if  tbe  damages  assessed  in  his  favor  shall  not  exceed  the 
ram  mentioned  in  the  offer,  the  defendant  shall  recover  bis  expenses  incur- 
red in  consequence  of  any  necessary  preparation  or  defence  in  respect  to  the 
qoestion  of  damages.     Such  expense  shall  be  ascertained  at  tbe  trial. 

It  is  obvious  that,  wherever  admissible,  i.  e.,  in  all  cases  where  the 
defendant  cannot  dispute  the  correctness  of  a  part  of  the  plaintiff's 
demand,  but  contests  it  as  to  the  residue,  or  where  he  is  disposed  to 
make  a  moderate  sacrifice  for  the  sake  of  avoiding  a  prolonged  litiga- 
tion, this  course  will  be  highly  expedient,  both  with  reference  to  its 
bearing  on  the  eventual  costs  of  the  suit,  and  also  as  regards  the  possi- 
bility of  its  bringing  about  a  compromise  on  some  other  terms,  even  if 
those  actually  tendered  by  the  offer  be  not  accepted. 

Under  the  original  Code  this  remedy  was,  as  above  stated,  confined 
to  actions  arising  on  contract,  but,  by  the  amendment  of  1851,  it  is  ex- 
tended to  all  cases  indiscriminately.  In  actions  sounding  in  tort,  it  may 
often  bo  expedient,  where  the  plaintiff  has  a  hon&fide  cause  of  action, 
ttid  the  defendant  is  ready  to  pay  a  moderate  sum,  but  not  the  amount 
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demanded,  and  there  is  a  fair  probability  that  a  jury  might  be  f 
concur  in  his  estimate  of  the  actual  compensation  due. 

In  making  the  offo.r,  and  with  regard  to  its  future  operatic 
fused,  especial  care  should  be  taken  to  insert  a  sufficient  amour 
some  slight  excess  may,  in  many  cases,  be  advisable,  especiall 
there  is  a  probability  of  its  not  being  accepted.  See  liilts  vs.  & 
How.,  270  (274). 

No  particular  form  is  prescribed,  but  it  is  essential  that  it  si 
in  full  and  exact  compliance  with  the  words  of  the  section  und( 
it  is  made,  which  wording  should,  in  all  cases,  be  carefully  f 
It  must,  however,  be  so  distinctly  and  openly  made,  that  then 
no  doubt  of  the  fact.  Post  vs.  ^ew  York  Central  Bailroad  C 
12  How.,  552. 

It  is  not  indispensable  that  an  actual  sum  should  be  nar 
vided  the  effect  intended  be  clearly  stated,  so  that  the  amount 
ascertained  by  the  clerk,  by  means  of  a  mere  computation, 
also  be  made  with  reference  to  the  answer  of  the  defendant,  wl 
ed  before  or  with  it.     Burnett  vs.  WeatfaU^  15  How.,  420. 

Where  served  in  connection  with  the  answer,  a  subsequent 
ment  of  the  complaint,  not  materially  changing  the  nature  of 
troversy,  does  not  annul  or  deprive  the  defendant  of  the  benefi 
.  refused.     KiUs  vs.  Seeber^  10  How.,  270. 

It  must  expressly  state  that  judgment  may  be  taken  wi 
Ranney  vs.  litufseU,  3  Duer,  689.  Megraih  vs.  Fan  Wyck^  3  Sai 
1  C.  R.  (N.  S.),  157,  holding  the  contrary,  was  decided  b< 
amendment  of  1851,  when  this  condition  was  expressly  impose 

The  signature  of  the  defendant's  attorney  is  sufficient,  as  bei 
alent  to  the  signature  of  the  defendant  himself.  Sterne  vs. 
1  C.  R.,  109 ;  3  How.,  331. 

See,  in  relation  to  the  power  of  an  attorney  to  bind  defen 
whom  he  has  actually  appeared,  though  without  authority,  in 
which  neither  fraud  nor  collusion,  nor  insolvency  on  his  part 
Bridejihecker  vs.  Mason^  16  How.,  203  ;  Binney  vs.  Le  Galy  '. 
592;  1  Abb.,  283;  BlodgeU  vs.  Conklin,  9  How.,  442. 

By  BridenbecJcer  vs.  Mason^  supra^  the  following  requisite 
down  as  essential  to  the  validity  of  an  offer : 

It  must  be  in  writing.  It  must  be  signed  by  or  in  belialf  c 
fendants  to  be  bound  by  it,  against  whom  judgment  is  to  be  t 
can  only  be  signed  in  one  of  three  ways :  1.  By  the  defend  ai 
son,  each  signing  his  own  proper  name.  2.  By  an  agent 
authorized  to  sign  the  same  for  them  and  in  their  name  ;  or, 
attorney  of  this  court,  whose  authority  to  represent  the  parti 
presumed.    K  signed  by  a  special  attorney,  proof  of  his  au 
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on  which  it  is  granted,  should,  at  the  time  of  appearance  or  answer,  be 
served  npon  the  plainti£ 

(c,)    Application  on  Skevice  by  Publication. 

Where  this  description  of  service  is  made,  the  defendant  mnst,  if  he 
decide  upon  defending,  apply  to  the  court  for  leave  for  that  purpose. 
Code,  section  135.     That  application  should  be  made  upon  the  sum- 
mons and  complaint,  if  the  same  have  been  received,  or  else  upon 
proof  of  the  publication  of  the  summons,  and  should  be  accompanied 
by  the  usual  affidavit?  of  merits,  or  by  other  proof  that  the  defendant 
has  a  real  defence  to  the  action,  so  as  to  show  "  sufficient  cause"  for 
making  it     When  such  cause  is  shown,  the  order  would  seem  to  be  of 
course,  as  the  section  expressly  provides  that  he  "  mvst  be  allowed  to 
defend  the  action ;"  and  the  application  may  therefore  be  made  ex  parley 
and  not  by  special  motion,  or  order  to  show  cause.     Where  the  com- 
plaint has  not  been  received,  the  order  should  provide  for  the  service 
of  a  copy,  as  it  cannot,  it  seems,  be  demanded  in  the  ordinary  manner.  , 
See  Maekay  vs.  LaidlaWy  13  How.,  129. 

Where  the  application  is  made  after  judgment,  it  is  no  longer  a 
matter  of  right,  and  must  be  made  by  motion  in  the  ordinary  course. 

§  166.  Time  to  Plead. 

The  answer  or  demurrer  of  the  defendant  "  must  be  served  within 
twenty  days  after  service  of  the  copy  of  the  complaint."    Section  143. 

The  same  period  is  fixed  by  section  153,  in  relation  to  reply  or 
demurrer  to  answer,  when  necessary  or  admissible,  and  the  cases  appli- 
cable to  one  description  of  pleading,  are  equally  in  point  as  regards  the 
other.  The  subject  of  time  %o  plead  will,  therefore,  be  here  entered 
upon  as  a  whole,  and  all  the  cases  upon  the  subject  cited,  whether 
applicable  to  demurrer,  answer,  or  reply.  No  time  is  fixed  by  section 
155  in  relation  to  the  service  of  a  demurrer  to  reply.  There  can  be 
little  doubt,  however,  but  that  the  usual  rules  would  be  held  applicable 
to  that  form  of  pleading,  whenever  adopted. 

Special  provision  is,  made  in  cases  where  the  defendant  has  been, 
arrested  by  section  183,  as  amended  in  1862,  chapter  460,  of  1862,  p. 
846,  section  7.  At  whatever  time  the  order  of  arrest  may  be  served, 
the  defendant  is  now  allowed  twenty  days  after  that  service  in  which 
to  answer  the  complaint.  It  may  probably  be  held  that,  where  the 
order  of  arrest  is  served  after  answer,  this  provision  will  give  the  defend- 
ant twenty  days'  time  to  serve  a  new  answer  as  of  course,  but  the 
section  being  recent,  has  not  yet  been  made  the  subject  of  judicial 
ton&tmction. 


40  DEFEKDAirr's    COUBSB   OP  ACTION. §    166. 

The  first  remark  essential  to  be  made  on  this  head  is  with  refcreni 
to  the  eflfect  of  an  order  for  discovery  of  papers,  &c.,  which  order,  und 
rule  17  (11)  of  the  Supreme  Court,  operates  as  an  entire  stay  of  pi 
ceedings,  until  it  is  either  complied  with  or  vacated.  The  party  obtai 
ing  such  order,  it  is  expressly  provided  by  that  rule,  "  shall  have  t! 
like  time  to  prepare  his  complaint,  answer,  reply,  or  demurrer,  to  whi< 
he  was  entitled  at  the  making  of  the  order." 

The  same  is  not  the  case,  however,  with  regard  to  an  order  to  fijmi 
a  copy  account,  or  bill  of  particulars.  It  does  not  operate  as  an  exte 
sion^^r  sCy  but  an  order  or  consent  must  be  applied  for  and  obtain 
in  the  usual  manner.    Piatt  vs.  Townsend^  5  Duer,  668  ;  3  Abb.,  9. 

Nor  wiU  a  simple  order  for  stay  of  proceedings,  pending  an  applic 
tion  for  extension,  avail  to  validate  the  service  of  an  answer  after  tin 
but  during  the  stay,  provided  the  subsequent  extension  be  refuse 
McOown  vs.  Leamenworthy  2  E.  D.  Smith,  24 ;  3  C.  R.,  151.  It  h 
been  held,  however,  that  an  order  to  file  security  for  costs  has  a  simil 
operation  to  one  for  discovery,  and  effects  an  extension  of  time  pro  tan 
(^Thorpe  vs.  BauLch^  3  Abb.,  13,  note.  This  is,  however,  an  ohi\ 
dictum^  and  the  far  safer  course  will  be  to  obtain  a  regular  extensi 
in  due  form. 

The  mode  of  computation  of  the  time  so  allowed  is  the  same  as 
ordinary  cases,  as  fixed  by  section  407  of  the  Code.  The  day  of  servi 
of  the  complaint  is  excluded,  and  the  party  has  the  whole  of  the  tw( 
tieth  day  thereafter  for  service  of  his  answer.  On  the  morning  of  t 
twenty-first  day,  however,  the  plaintiff  may  take  his  judgment 
default,  if  such  service  be  not  duly  made  on  the  day  previous.  £ 
this  subject  of  time  generally  considered  in  a  previous  chapter,  bo 
IV.,  section  71.  But,  if  the  last  day  be  Sunday,  it  is  excluded,  a 
the  effect  will  be  to  give  the  party  pleating  an  additional  day  for  su 
service. 

The  double  time  allowed  by  section  412,  in  cases  where  service 
mail  is  admissible,  must  also  be  taken  into  account  in  the  computatic 
"Where  the  complaint  is  not  served  with  the  summons,  but  subsequen 
demanded,  and,  when  so  demanded,  is  served  by  mail  by  the  plaint 
it  has  been  held  that  the  defendant  is  entitled  to  double  time  to  sci 
his  answer,  the  same  as  any  other  paper,  and  that  the  same  is  the  q\ 
in  replying  to  an  answer  so  served.  See  DorUm  vs.  Lewis^  7  Ho 
132  (133) ;  Washburn  vs.  Herrick^  4  How.,  15  ;  Ouascm  vs.  WJudon 
How.,  302  (305) ;  1  C.  E.  (N.  S.),  27. 

Where,  however,  the  pleading  to  be  answered  or  replied  to  is  ser\ 
personally,  it  would  be  most  imprudent  to  inciur  this  risk  in  the  fi 
of  the  positive  provisions  as  to  service  within  twenty  days,  made 
sections  143  and  153.    The  precaution  of  obtaining  a  consent  or  or< 
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not,  of  iteelf,  have  the  eflFect  of  extinguishing  a  counter  demand  of  the 
defendant.  But,  if  such  demand  be  subsequently  set  up  by  the  answer, 
and  extinguished  upon  the  trial,  the  plaintiff  will  be  entitled  to  his 
costs,  as  if  he  had  generally  prevailed,  though  his  actual  recovery  did 
not  exceed  the  amount  tendered.  Buggies  vs.  Fogg^  7  How.,  324 ; 
Ftddings  vs.  MiUs^  2  Bosw.,  489. 

When  made  after,  or  in  connection  with  an  answer  setting  up  a 
counter-claim,  the  counter-claim  will  be  extinguished  per  se ;  and,  if 
the  plamtiff  recover  less  than  the  sum  offered,  the  defendant  will  be 
entitled  to  his  costs.  Schneider  vs.  Jaodbi^  1  Duer,  694 ;  11 L.  O.,  220 ; 
KiiU  vs.  Se^ber,  10  How.,  270. 

Although  the  defendant,  on  a  verdict  being  given  for  less  than  the 
offer,  is  entitled  to  his  costs,  he  cannot  recover  an  extra  allowance, 
under  sections  308  and  309.  McLees  vs.  Avery^  4  How.,  441 ;  3 
C.  R,  104. 

In  such  case,  however,  the  plaintiff  is  entitled  to  recover  his  costs  up 
to  the  time  the  offer  was  made.  It  is  only  those  subsequent  that  are  to 
be  allowed  to  the  defendant.  Keeee  vs.  Wyman^  8  How.,  88  ;  Burnett 
Ts.  We$tfaU,  15  How.,  420. 

In  relation  to  an  offer  to  take  judgment,  entitling  the  plaintiff  to  the 
performance  of  a  specific  act,  and  the  mode  in  which  that  performance 
may  be  enforced,  see  Fero  vs.  Van  Evra^  9  How.,  148. 

A  similar  proceeding  is  now  provided  for,  in  relation  to  appeals 
from  jostioea'  judgment,  by  section  371  of  the  Code,  as  last  amended 
(1862). 

{a.)  CoMPBOMisE  Gbnerajlly  CoNSmEBED. 

With  reference  to  compromise  in  general,  the  enabling  provisions  of 
chapter  257  of  the  laws  of  1838,  as  amended  by  chapter  348  of  those 
of  1845,  with  reference  to  compromises  or  compositions,  effected  by  one 
out  of  seyeral  partners  or  joint-debtors,  should  not  be  lost  sight  of, 
where  a  defendant,  desirous  of  compromising,  stands  in  either  of  those 
positions.    The  remedy  being  obtainable  by  means  of  a  special  agree- 
ment, and  not  by  way  of  proceeding  in  the  course  of  a  suit,  its  consid- 
eration here  would  necessarily  be  out  of  place.     Assuming,  however, 
ftoch  a  compromise  to  be  effected  after  a  suit  has  been  actually  com- 
menced, and  before  judgment,  by  one  of  several  defendants,  desirous  of 
gettbg  rid  of  his  individual  liability,  a  consent  to  dismiss  the  action,  as 
against  him,  should  be  obtained  from  the  plaintiff's  solicitor,  as  part  of 
the  arrangement,  and  a  judgment  of  dismissal,  without  costs,  entered 
thereupon.    If  that  consent  be  refused,  the  proper  course  will  then  be 
to  plead  the  memorandum  to  be  taken  under  the  statute,  or,  if  issue  be 
•Ixeady  joined,  to  apply  to  the  court  for  leave  to  file  a  supplemental 
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answer  for  that  purpose,  and  then  apply  to  the  conrt  for  judgment 
thereon,  by  motion,  or  order  to  show  cause,  in  the  ordinary  form. 


§  165.  Proceedings  Prelimvn/iry  to  Answer. 

(a.)  Appointment  of  Guardian,  &c. 

Where  an  infant  is  defendant,  the  first  proceeding  to  be  taken  is  the 
appointment  of  a  guardian  ad  litem.  Until  this  is  done,  no  answer  can 
properly  be  put  in,  or  act  properly  done  in  the  suit,  on  behalf  of  such 
infant.  See  previous  chapter,  in  relation  to  the  proceedings  necessary 
for  that  purpose. 

So  likewise  in  the  case  of  a  lunatic  or  incapacitated  person,  for  whom 
no  committee  has  been  appointed. 

Before  the  amendment  of  1857,  it  was  likewise  necessary  that  a  mar- 
ried woman,  if  sued  in  respect  of  her  separate  property,  or  by  her 
husband,  should  appear  by  her  next  friend.  Since  that  amendment, 
this  is  no  longer  the  case,  but  she  may  defend  in  the  same  manner  as 
any  other  person. 

(J.)  Application  fob  Leave  to  Defend. 

When  sued  jointly  with  her  husband,  in  respect  of  some  joint  interest, 
the  wife  may  answer  separately  in  certain  cases;  i,  «.,  1.  'Where  the 
husband's  interest  is  adverse  to  hers ;  2.  Where  he  is  a  defendant  in 
her  right,  and  she  disapproves  of  the  intended  defence ;  3.  Where  she 
lives  separate  from  him ;  or,  4.  Where  he  is  out  of  the  jurisdiction,  or 
an  alien  enemy.  So  also  in  real  estate  actions,  if  the  husband  absent 
himself,  and  will  not  defend  the  wife's  right.     2  R.  S.,  340,  section  4. 

In  all  these  cases,  however,  the  leave  of  the  court  to  enable  her  to 
answer  separately,  must  first  be  obtained.  Newcorabe  vs.  KetteUas^  2 
C.  R,  152. 

But,  where  the  controversy  relates  to  her  separate  estate,  that  leave 
will  not  be  necessaiy.  Harley  vs.  Hitter^  9  Abb.,  400.  See  also 
Arnold  vs.  Ringold^  16  How.,  158. 

Where  suit  is  brought  against  a  receiver,  or  other  party  acting  under 
the  special  authority  of  the  court,  an  application  of  this  nature.will  be 
advisable  before  assuming  to  defend.  The  same  will  be  the  case  with 
regard  to  the  committee  of  a  lunatic,  or  incapacitated  person,  appear- 
ing and  defending  in  his  behalf. 

The  application  in  such  cases  should  be  by  motion,  grounded  on  peti- 
tion or  affidavit,  showing  clearly  the  circumstances  under  which  the 
action  is  brought,  and  the  reasons  why  such  leave  is  required.  The 
appUcation  wiU  be  ex  parte,  but  a  copy  of  the  order,  and  of  the  papers 
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And)  if  any  ertension  of  time  to  answer  or  demur  has  been  granted  by 
stipulation  or  order,  the  fact  shall  be  stated  in  the  affidavit. 

The  above  mle  is,  it  would  seem,  not  applicable  to  the  case  of  an 
application  for  time  to  reply,  or  demur  to  answer.  In  the  case  of  an 
application  for  time  to  answer,  it  is  absolutely  imperative.  And  when, 
from  the  papers  served,  it  appears  that  its  provisions  have  not  been 
complied  with,  the  order  may  be  disregarded.  EUia  vs.  Van  Neas^  14 
flow.,  313. 

In  addition  to  the  above  requisites  imposed  by  the  rule,  the  affidavit 
sLonld  show  clearly  upon  its  face  the  date  at  which  the  current  time 
expires,  either  with  reference  to  the  original  service  of  the  complaint, 
or  the  expiration  of  the  last  extension  granted,  making  it  clearly 
apparent  that  the  applicant  is  not  in  default ;  and  the  circumstances 
under  wliich  the  indulgence  is  required  should  be  clearly,  though  con- 
cisely shown,  care  being  taken,  by  the  party  swearing  to  the  affidavit, 
to  lay  bare  his  own  case  as  little  as  possible,  whilst  stating  enough  to 
indnce  the  court  to  act. 

The  application  is,  in  the  first  instance,  strictly  ex  parte.  The 
restriction  in  section  401,  that  no  ogtiec  to  stay  proceedings  for  a  longer 
time  than  twenty  days  shall  be  granted  by  a  judge  out  of  court,  except 
upon  previous  notice  to  the  adverse  party,  is  applicable  to  this  as  to 
other  similar  cases.  The  applicant  must  be  careful,  therefore,  not  to 
take  an  ex  parte  order  for  a  longer  period.  If  he  does  so,  he  does  it 
at  the  risk  of  the  order  being  either  disregarded,  or  impeached  by  the 
adverse  party  as  irregular.  If  from  any  cause  it  be  necessary  for  him 
to  ask  for  a  longer  time,  it  will  be  the  better  course  for  him  to  make 
an  application  on  notice,  on  which  it  will  be  competent  for  him  to  take 
an  order  for  any  period,  which,  upon  the  face  of  his  moving  papers,  he 
may  show  to  be  necessary. 

In  Wilcock  vs.  Curtisy  1  C.  R.,  96,  it  was  held  that  the  above 
r^estriction  did  not  extend  to  an  order  of  this  description,  inasmuch  as 
it  did  not  effect  a  general  stay ;  and  this  case  does  not  appear  to  have 
been  directly  overruled.  The  doctrine  is  one,  however,  not  to  be 
depended  upon. 

Nor  is  the  practice  sometimes  pursued  of  obtaining  a  series  of  ex 
parte  orders,  each  extending  the  period  for  twenty  days  or  less,  but, 
collectively,  amounting  to  a  longer  period. 

The  only  safe  course  of  pi^oceeding  will  be  to  answer  within  the 
original  period,  if  possible  ;  if  not,  to  obtain  an  ex  parte  extension  for 
twenty  days,  and,  if  that  period  should  not  be  sufficient,  then  to  apply 
to  the  court,  on  notice,  for  such  further  period  as  may  be  actually 
requisite.    See,  heretofore,  book  IV.,  section  74,  under  the  head  of 
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-Ed  ParU  Motions,  and  cases  there  cited,  especially  those  of  Saie^  vb. 
Wbodin,  8  How.,  849 ;  ArumymovSy  6  Sandf.,  656 ;  and  MUU  vb. 
ThurS/y  (No.  2),  11  How.,  114. 

When  the  order  is  made  ex  parte,  no  special  form  is  necessary,  and 
the  nsual  form  is  to  indorse  on  the  affidavit,  ^^  Let  the  defendants  have 

days  additional  time  to  answer  in  the  above  entitled  action,"  oi 

some  other  memorandum  to  the  same  effect,  the  date  being  prefixed  oi 
added.  An  order  in  this  form  extends  the  time  to  demur.  See  Broi 
Ivead  vs.  Broadhead,  4  How.,  308  ;  3  C.  R.,  8.  The  change  of  wording 
necessary,  when  the  application  is  for  time  to  reply,  is  obvious,  and  i 
would  be  more  correct,  though  unnecessary,  to  insert  the  wore 
"  demur,"  as  well  as  answer  or  reply  in  either  case.  A  provision  tha 
the  issue  be  of  the  date  when  the  answer  is  first  due,  may  also  b 
properly  inserted,  and  it  is  a  fi'equent  practice  for  the  judge  to  add  on 
to  the  order,  if  omitted,  before  affixing  his  signature. 

The  affidavit,  containing  the  requisites  above  prescribed,  with  ai 
order  or  memorandum  subjoined,  is  presented  to  the  judge  at  chambers 
or  out  of  court,  who,  if  he  grant  the  application,  affixes  his  signature 
When  obtained,  a  copy  of  such  order,  and  also  of  the  affidavit  on  whie 
it  was  granted  (which  last  is  i^ftRspensable),  must  be  served  on  th 
opposite  party,  and  then  the  proceeding  is  complete.  Neither  ord( 
nor  affidavit  need  be  filed,  or  entered  with  the  clerk  of  the  court.  Sc 
Savage  vs.  Rdyea,  3  How.,  276 ;  1  0.  R.,  42. 

Though  such  an  order  be  granted  prematurely,  it  does  not  commenc 
to  run  till  the  then  current  time  to  plead  shall  have  expired,  unless,  ( 
course,  the  contrary  be  expressed,  or  some  specific  date  for  its  cor 
mencement  be  named  upon  its  face.  An  order  granted  on  the  1st,  hi 
been,  accordingly,  held  available  to  extend  the  time  until  the  28t 
the  then  current  time  to  answer  not  expiring  till  the  8th  of  the  sau 
month.     See  Schenck  vs.  McKie,  4  How.,  246  ;  3  C.  R.,  24. 

It  is  competent  for  the  defendant  to  m^e  service  of  such  an  ord 
by  mail,  as  in  other  cases,  and  the  service  will  be  good  if  the  copy  1 
regularly  mailed  on  the  day  at  which  the  existing  time  expires,  thou< 
it  be  not  actually  received  by  the  plaintiff^  till  afterwards.  If  he  tak 
judgment  in  the  interim^  it  will  be  liable  to  be  set  aside,  though  m 
jper  se,  irregular.  See  Lawler  vs.  Saroitoga  County  Mutual  Fire  1 
sura/nce  Company,  2  C.  R.,  114 ;  Sehuluirdt  vs.  Both,  10  Abb.,  203. 

(c.)  Neglect  to  Extend  in  Due  Time. 

It  may  be  looked  upon  as  settled  that,  if  the  defendant  allow  1 
time  to  plead  to  go  by  without  obtaining  an  extension,  he  cannot  aft< 
wards  serve  his  pleading,  in  ordinary  form,  or  without  leave  of  t 
court,  specially  obtained  on  notice  to  the  plaintiff;  and  this,  althoiij 
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for  extension  should  in  no  case  be  omitted  nnder  these  eircnmstanees, 
where  the  party  is  not  ready  with  his  pleading  at  the  expiration  of  the 
original  period. 

Service  by  mail,  where  'otherwise  admissible,  is,  however,  so  far  allow- 
able that  if  the  party  regularly  mails  the  copy  of  his  pleading  on  the 
last  of  the  twenty  days,  or  on  the  last  day  of  any  extension  granted,  the 
eerrice  will  be  good,  though  it  be  not  received  by  his  adversary  until  a 
subsequent  day ;  and,  if  the  latter  enters  up  judgment  before  the  expira- 
tiVkn  of  a  reasonable  period  to  be  allowed  for  the  receipt  of  the  answer 
in  dne  courBe  of  post,  he  will  do  so  at  his  peril.  SeeSohetick  vs.  McExe^ 
4  How.,  246 ;  8  C.  R,  24 ;  Noble  vs.  TroUer,  4  How.,  322  ;  3  C.  E.,  35, 
and  Brown  vs.  Briggs^  1  How.,  152 ;  Raddiff  vs.  Van  Benthuyaen,  3 
How.,  67 ;  Jacobs  vs.  Hooker^  1  Barb.,  71,  there  cited  ;  Oibson  vs.  Mur* 
tf'A',  1  C.  R.,  103  ;  Zawler  vs.  Saratoga  Mutual  Fire  Insurance  Comr 
P'tny,  2  C.  R,  114. 

Where  service  by  publication  has  been  made,  the  time  to  answer 
commences  to  run  from  the  completion  of  the  time  of  publication  pre- 
scribed by  the  order,  and  the  defendant  will  be  allowed  twenty  days 
thereafter ;  nor  will  personal  service  avail  to  alter  this  rule  or  limit  the 
time  allowed,  if  such  service  be  made  out  of  the  state.  See  heretofore, 
\)*¥\\i  ni.,  section  56,  and  Tomlinwn  vs.  Yan  Vechten^  6  How.,  199 ;  1 
C.  R.  (N.  S.),  317 ;  AhraJi^ms  vs.  Mitchell,  8  Abb.,  123 ;  Dykers  vs. 
Woodwardy  7  How.,  313 ;  Mackay  vs.  Zaidlaw,  13  How.,  129,  and  Back 
Vs.  CnisseRj  2  Abb.,  386,  there  cited. 

Where  the  summons  was  served  separately,  and  a  copy  of  the  com- 
plaint afterwards  delivered  to  the  defendant,  but  not  on  his  demand, 
and  merely  as  part  of  the  proceedings  on  an  arrest,  it  was  held  that  the 
time  to  answer  ran  from  the  service  of  the  siimmons,  not  of  the  com- 
plaint, and  a  judgment  entered  on  the  expiration  of  the  former  period, 
was  held  to  be  r^ular.    Van  Pelt  vs.  Boyer^  7  How.,  325. 

(a.)  Extension  of  Time  by  Consent. 

If  the  party,  or  his  attorney,  from  any  reason,  finds  himself  unable  to 
prepare  his  pleading  within  the  time  allowed  by  the  above  sections,  the 
n^ual  course  is  to  apply  to  the  adverse  attorney  for  a  consent  enlarging 
tbe  time,  unless,  for  other  reasons,  the  request  be  unadvisable.  This 
consent  must,  of  course,  be  in  writing,  and  signed  by  such  attorney,  or 
el*e,  under  rule  13  (37)  of  the  Supreme  Court,  it  will  not  be  binding ; 
^Qt,  within  these  conditions,  no  particular  form  is  necessary.  The  party 
^'btaining  it  will,  of  course,  take  care  that  the  period  allowed  is  distinctly 
expressed,  and  that  the  cause  in  which  the  consent  is  given,  is  distinctly 
teferred  to. 

If,  at  the  time  of  applying  for  such  consent,  the  defendant  has  either 
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failed  to  examine  the  complaint,  or  has  discovered  that  it  is  impeachable 
by  motion,  he  should  have  such  contingency  specially  provided  for.  A 
stipulation  of  this  nature  extending  the  defendant's  time  to  answer,  and 
to  make^such  application  as  he  should  be  advised,  was  held  effectual  to 
an  extension  of  the  defendant's  time  to  make  a  motion  of  this  nature  in 
Lackey  vs.  Vanderhilt^  10  How.,  155. 

When  such  consent  is  applied  for,  it  is  an  usual,  and  will  be  a  very 
proper  precaution  on  the  part  of  the  plaintiff,  to  provide  upon  its  face 
that  the  issue  in  the  action  shall  be  of  the  date  when  the  answer  was 
first  due,  or  of  any  other  date  which  may  be  specially  agreed  upon,  and, 
when  a  term  approaches,  that,  notwithstanding  the  answer  be  not  served, 
either  party  may  be  at  liberty  to  put  the  cause  on  the  calendar,  and 
notice  it  for  trial,  as  of  the  date  of  such  stipulated  issue.  This  course 
will  prevent  the  plaintiff's  interests  from  being  prejudiced,  whilst  the 
defendant's  object  in  obtaining  time  to  prepare  his  pleading  will  be 
equally  allowed.  The  consent  is  usually  taken  from  the  attorney.  x\n 
agreement  signed  by  the  party  will,  however,  be  valid,  and  will  render 
irregular  a  judgment  subsequently  taken  by  the  attorney,  even  in  igno- 
rance of  its  existence.     BraUted  vs.  Johnson^  5  Sandf.,  671. 

(J.)  Extension  of  Time  by  Order. 

If,  for  any  i^eason,  this  course  be  unadvisable,  or  if  time  be  refused, 
application  may  then  be  made  for  an  order  extending  the  time  to  plead. 
This  proceeding  is  specially  provided  for  by  section  405  of  the  Code, 
which  runs  as  follows : 

§  405.  (366.)  The  time  within  which  any  proceeding  in  an  action  must  be 
had  afler  its  commencement,  except  the  time  within  which  an  appeal  may 
be  taken,  may  be  enlarged,  upon  an  affidavit  showing  grounds  therefor ;  or, 
if  the  action  be  in  the  Supreme  Court,  by  a  county  judge ;  the  affidavit,  or  a 
copy  thereof,  must  be  served  with  a  copy  of  the  order,  or  the  order  may  be 
disregarded. 

Since  1854,  the  practice  on  tliis  subject  has  been  regulated  by  special 
rule  in  relation  to  the  form  of  affidavit  on  which  such  extension  must 
be  applied  for.  This  rule  was  again  amended  in  185S,  by  the  addition 
of  the  concluding  sentence.     It  inns  thus : 

Rule  22.  (20.)  No  order  extending  the  time  to  answer  or  demur  to  a  com- 
plmnt  shall  be  granted,  unless  the  party  applying  for  such  order  shall  present 
to  the  justice  or  judge  to  whom  the  application  shall  be  made,  an  affidavit  of 
merits,  or  an  affidavit  of  the  attorney  or  counsel  retained  to  defend  the  actiou^ 
that,  from  the  statement  of  the  case  in  the  action  made  to  him  by  the  defend- 
ant, be  verily  believes  that  the  defendant  has  a  good  and  substantial  defenoe 
upon  the  merits,  to  the  cause  of  action  set  forth  in  the  complaint,  or  to  some 
part  thereof.  ^ 
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party  let  in  to  defend,  it  may  be  rendered  available  with  a  view  to  the 
inijK)sition  of  terms  upon  the  granting  of  such  application,  if  made. 

To  warrant  the  application,  an  aflBdavit  of  merits  must  in  all  cases  be 

sworn  to,  and  accompany,  or  be  incorporated  in  the  moving  papere. 

Tlie  existence  of  a  substantial  defence  must  also  be  positively  stated, 

and  its  nature  and  the  circumstances  under  which  it  is  made  be  dis- 

tindlr  disclosed  ;  and,  if  the  defendant  has  any  excuse  to  present,  for 

Iiaring  allowed  the  default  to  go,  by  way  of  mistake,  inadvertence, 

eiirjfrise  or  excusable  neglect,  that  excuse  should  be  made  clearly  ap- 

j-nrent,  so  as  to  bring  the  case  directly  within  the  terms  of  section  174, 

frum  which  the  authority  to  make  such  application  is  derived.     The 

j'tr.jioaed  answer  or  other  pleading,  leave  to  put  in  which  is  asked  for, 

« n^'ht  also,  as  a  general  rule,  to  be  drawn  and  sworn  to,  and  a  copy 

served  with  the  other  moving  papers,  in  order  that  the  court  may 

juJ^e,  as  to  whether  the  case  is  a  proper  one  in  which  to  grant  relief 

of  iliat  nature,  and  as  to  the  proper  terms  to  be  imposed,  as  condi- 

tkiis  on  granting  it.     See  this  last  principle,  as  held  under  the  old 

iractice,  in  McGaffigan  vs.  Jenkins^  1  Barb.,  31.     If  this  cannot  be 

«l'»rie,  in  time  for  service  as  above,  good  reason  for  the  omission  must 

be  <hown.    See,  as  to  the  above  principles,  Lyiide  vs.  Yerity^  3  How., 

3:>0;1C.R.,  97. 

The  motion  must  be  brought  in  on  the  usual  notice,  or  on  order  to 
4ow  cause,  asking  that  the  entry  of  judgment  should  be  stayed  or 
rucatcd,  as  the  case  may  require,  grounded  on  affidavit  showing  the 
above  facts,  the  complaint  and  the  intended  answer,  where  feasible.  It 
will  also  be  expedient,  if  practicable,  to  apply  for  an  interim  stay  of  pro- 
teedings,  until  such  motion  be  heard  or  decided. 

It  will  be  useless  to  multiply  the  citation  of  cases  in  which  relief  of 
tills  nature  has  been  granted,  besides  which,  the  subject  will  come  up 
fur  future  consideration,  in  connection  with  that  of  judgment  and  motions 
to  vacate  after  its  entry. 

The  payment  of  costs  of  the  entry  of  the  judgment,  and  of  those  upon 
the  motion  to  open  it,  will,  as  a  general  rule,  be  imposed  as  a  condition 
"t*  the  relief  granted.  It  is  a  frequent  practice,  also,  to  direct  that  the 
judgment  actually  entered  should  stand  as  security,  especially  when  the 
existence  of  an  actual  defence  is  not  clear,  or  the  circumstances  of  the 
defendant  are  doubtful.  See  AUen  vs.  AcTdey^  4  How.,  5  ;  Grant  vs. 
^cCanghm,  4  How.,  216. 

It  is  also  not  unusual  to  impose  terms  as  to  the  nature  of  the  defence 
to  be  put  in,  as  that  the  statute  of  limitations  should  not  be  pleaded. 
Mm  vg.  AcJdeyj  supra.  Also,  that  the  defence,  when  put  in,  should 
be  complete,  and  should  raise  all  questions  which  may  properly  be  liti- 
gated in  the  action  ;  that  the  issue  should  be  as  of  the  original  date,  or 
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that  the  case  maybe  referred  at  the  plaintiff's  election.  Mannvs, 
Provoaty  3  Abb.,  446  (450),  or  other  conditions  of  a  similar  or  analogous 
nature. 

Where,  however,  an  unconscientious  or  dishonest  defence  is  sought 
to  be  set  up,  after  default,  the  court  will  not  open  that  default,  or  relieve 
the  party  from  the  consequences  of  his  own  neglect.  See  Javies  Q, 
Eing  vs.  The  Merchant^  ExeJiom^e  Company ^  2  Sandf.,  693  ;  Ilaices 
vs.  Saytj  11  How.,  454 ;  see  also  Fort  vs.  Bardj  1  Comst.,  43  (46). 

Such  imposition  rests,  however,  entirely  in  the  discretion  of  the  court. 
See,  as  to  a  refusal  to  restrict  the  defence  of  usury,  Cfrant  vs.  McCaughhi^ 
4  How.,  216 ;  Brown  vs.  Mitchdl,  12  How.,  408 ;  2  Abb.,  481,  and 
cases  there  cited.    See,  however,  Jacobs  vs.  Mitchell^  below  referred  to. 

The  order  of  a  judge,  in  exercise  of  such  discretion,  is  not  reviewa- 
ble, however,  either  as  to  the  nature  of  such  terms  as  he  may  impose, 
or  his  refusal  to  impose  them.  See  OaLe  vs.  Vernon^  4  Sandf.,  709 : 
Jac6b%y^.  MarshaU^  6  Duer,  689.  Or  evep  as  to  the  granting  or  refusal 
of  the  application  itself.  BoUen  vs.  Depeysiet^  3  C.  E.,  141 ;  Thomp^m 
vs.  Stanrhweoither,  2  C.  R,  41 ;  Fort  vs.  Ba^d^  1  Comst.,  43. 


CHAPTER  n. 


DEMURRER. 


§  168.  Its  Nature  amd  Office. 

This  line  of  defence  is  appropriate  in  those  comparatively  rare  case? 
where  the  plaintiff's  cause  of  action,  as  stated  by  himself,  is  essentially 
defective. 

Limits  are  imposed  to  this  right  of  a  defendant,  and  the  cases  i 
which  it  is  exercisable  are  defined  by  section  144  of  the  Code  alread 
cited  in  book  VI.,  but  which  it  may  be  convenient  to  repeat  lier< 
That  section  runs  thus : 

§  144.  (122.)  The  defendant  may  demur  to  the  complaint  when  it  sha 
appear  upon  the 'face  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  < 
the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

S.  That  there  is  another  action  pending  between  the  same  parties,  f< 
the8am&  cause;  or,         * 
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the  latter  may  not,  at  the  time,  have  taken  any  steps  to  avail  himself 
of  tlie  default  suffered.  See  Dudley  vs.  Hubbard^  2  C.  R.,  70  ;  Mande- 
vWe  vs.  Wmn£,  5  Hovf.,  461 ;   1   C.  E.  (N.  S.),  161 ;  O'Brien  vs. 

Catliii,  1  C.  K.  (N,  S.),  273.     The  same  is  implied  in  Graham  vs. 

McCoun,  5  How.,  353 ;  1  0.  R.  (N.  S.),  43. 
It  is  aIso  decided,  in  McGown  vs.  Leavenworth^  2  E.  D.  Smith,  24 ; 

3  C.  B.,  151,  with  this  addition,  that  the  service  of  a  pleading,  after 

time,  and  without  actual  extension,  will  be  a  nullity,  even  though 
made  pending  an  actual  stay  of  the  plaintiff's  proceedings,  for  the 
purpose  of  moving  for  such  extension.  See  likewise,  as  to  a  joint  answer 
served  after  the  time  of  one  of  the  defendants  had  expired,  Jaqvsa 
vp.  Greemoood,  12  Abb.,  232.  The  above  decisions  clearly  overrule 
ffjtter  VB.  Udelly  2  C.  R.,  30,  holding  to  the  contrary.  As  to  the 
general  powers  of  the  court  to  grant  an  extension,  after  the  original 
tweaty  days  have  expired,  see  Salutat  vs.  Downs^  1  C.  R.,  120. 

But,  if  the  adverse  attorney  expressly  receive  or  do  not  return 
a  pleading  thus  irregularly  served,  within  a  reasonable  time,  the  de- 
ftx't  will  then  be  waived;  and  that  pleading  may  be  sufficient. 
See  chapter  IL,  book  VL,  section  127,  and  numerous  decisions  there 
cited.  The  same  is  also  implied  in  MgGowii  vs.  Leavenworth^  above 
noticed. 

The  plaintiff,  too,  cannot  take  advantage  of  a  default  occasioned  by 
the  h^^hes  or  bad  faith  of  his  own  attorney,  where  the  defendant's 
pleading  has  been  ready,  and  attempted  to  be  served  within  due  time. 
Thus,  in  Falconer  vs.  Ucoppel^  2  0.  R.,  71,  on  the  last  day  of  service, 
the  defendant  endeavored,  in  office  hours,  to  serve  his  answer  at  the 
pkiutiff^s  office,  and  also  at  his  dwelling,  but  both  were  closed,  and  no 
one  was  there  to  receive  it ;  but,  on  the  following  day,  such  defendant 
succeeded  in  serving  the  answer  on  the  plaintiff  personally,  with  notice 
of  the  attempted  service  on  the  day  before :  under  which  circumstances 
it  was  held  that  the  service  was  regular,  and  costs  were  given. 

If  the  service  of  the  pleading  bedelayed,  until  the  regular  or  extended 
time  for  that  purpose  has  expired,  it  will  be  no  longer  competent  to 
make  an  ex  parte  application  for  extension.  The  only  remedy  will 
then  1)8  by  means  of  a  regular  motion,  on  notice  or  order  to  show  cause ; 
an  interim  stay  of  proceedings  being  also  applied  for.  Stephens  vs. 
^oore^  4  Sandf.,  674.  See  also  Doty  vs.  Brown^  3  How.,  375 ;  2  0.  R., 
3:  Snyder  vs.  White,  6  How.,  321  (325). 

It  would  seem  from  the  case  of  The  Columbus  Insurance  Company 
Ts.  Farce^  8  How.,  353,  that  an  extension  of  the  time  to  answer  does 
^^ifper  sey  deprive  the  defendant  of  his  right  to  object  to  the  legality 
rfan  arrest,  though  any  laches  on  his  part  will,  doubtless,  do  so.  Nor 
dcpes  such  extension  waive  the  defendant's  right  to  move  to  set  aside 
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the  complaint,  on  the  ground  of  a  jurisdictional  objection.     MerriU  vb. 
Grinndlj  10  How.,  31 ;  12  L.  O.,  286. 

It  being  expressly  provided  by  rule  50  (40),  that  motions  on  the 
ground  of  partial  defects  in  the  complaint,  such  as  irrelevancy,  &c., 
must  be  noticed  within  twenty  days  from  its  service,  an  extension  of 
the  time  to  answer  will  not  prevent  its  operation,  and  the  very  ob- 
taining of  such  extension  has  been  held  to  eflfect  a  waiver.  To  obviate 
the  defect  and  preserve  the  right,  an  express  order  must  be  obtained. 
Bowman  vs.  Sheldon^  5  Sandf.,  657 ;  10  L.  O.,  338 ;  Isham  vs.  WH- 
Imvison,  7  L.  O.,  340 ;  HoUiater  vs.  Livingston^  9  How.,  140.  See,  as 
to  the  effect  of  a  stipulation  to  the  same  effect.  Lackey  vs.  Vanderhili^ 
10  How.,  155. 

(c?.)  Extension  of  Time  by  Effect  of  Amendment. 

Lastly,  in  relation  to  the  time  allowed  to  plead,  the  effect  of  an 
amendment  by  tlie  adverse  party  must  not  be  forgotten.  The  conse- 
quence of  such  an  amendment  is,  to  establish  a  new  period  altogether, 
in  lieu  of  that  current  before  the  service  of  the  amended  pleading. 
Tlie  time  will  then  run  in  the  usual  manner,  as  from  the  date  of  such 
service,  without  any  reference  whatever  to  the  proceedings  prior 
thereto. 

{e,)  Extension  by  Effect  of  Arrest. 

Since  the  recent  amendment  of  sectit)n  183  (1862),  the  service  of  ar 
order  of  arrest  effects,  per  se^  an  extension,  or,  it  would  seem,  even  J 
renewal  of  the  defendant's  right  to  answer,  if  already  expired,  for  i 
period  of  twenty  days  after  such  service. 

§  167.  Melief^  where  Default  Suffered. 

Positive  as  is,  in  terms,  the  limitation  on  pleading  imposed  by  tb 
above  provisions,  the  courts  have  throughout  shown  a  very  strong  di; 
position  to  relax  the  strictness  of  this  rule  in  practice.  The  vexatioi 
taking  of  a  judgment  by  default,  against  a  solvent  party,  and  where  a 
actual  defence  is  known  to  exist,  will  be  almost,  if  not  entirely,  unpr< 
ductive  of  substantial  advantage  to  the  party  who  enters  it,  and  an 
attempt  at  an  unfair  advantage  will  be  defeated  by  the  court,  and  mj 
even  subject  the  delinquent  party  to  costs.  See  Falconer  vs.  UcojpjH 
2  C.  R.,  71,  above  noticed. 

Where,  on  the  contrary,  the  defendant  is,  or  is  believed  to  be  ia  n 
certain  circumstances,  or  his  defence  be  deficient  in  good  faith,  it  xtw 
be  expedient  to  enter  up  a  judgment  at  once,  if  the  opportunity 
afforded,  as  even  although  that  judgment  may  be  set  aside,  and    t] 
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4.  T%at  there  ib  a  defect  of  parties,  plaintiff  or  defendant ;  or, 

5.  That  several  causes  of  action  have  been  improperly  united ;  or, 

6.  Tliat  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
ofactioiL 

And  the  next  section  then  fiirther  provides : 

§145.  (123.)  The  demurrer  shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint.  Unless  it  do  so,  it  may  be  disregarded.  It 
maj  be  taken  to  the  whole  complaint,  or  to  any  of  the  alleged  causes 
of  action  stated  therein. 

To  enable  this  form  of  defence  the  following  are,  therefore,  essential 
prerequisites : 

1.  The  defect  complained  of  must  appear  upon  the  face  of  the  com- 
plaint. 

2.  It  must  fall  within  one  of  the  six  classes  prescribed  by  section  144. 

3.  The  demurrer  must  distinctly  specify  the  ground  of  objection. 
If  it  fails  in  any  of  these  requisites  it  will  be  a  nullity. 

The  demurrer,  to  be  sustainable,  must  also  be  total,  and  must  cover  the 
whole  of  the  complaint,  or  the  whole  of  one  of  the  causes  of  action  stated 
therein.  See  TUloison  vs.  Hudson  River  BaUroad  Company^  5  Seld., 
575  (578).  Mere  partial  defects,  such  as  redundancy,  irrelevancy,  uncer- 
tainty, or  deficiencies  in  the  mere  form,  as  contradistinguished  from  the 
substance  of  the  statement  of  a  cause  of  action,  cannot  be  impeached  in 
this  manner,  but  only  by  way  of  motion.  See  this  subject  heretofore 
folly  considered  and  numerous  decisions  cited  in  chapter  IV.  of 
book  VI.,  section  133.  Nor  will  demurrer  lie  to  a  supplemental  com- 
plaint.   Spier  vs.  Robinson^  9  How.,  325. 

The  objection  must,  as  before  noticed,  be  absolutely  patent  upon  the 
face  of  the  pleading  impeached.  If  it  requires  the  slightest  statement 
of  facts,  however  trifling,  to  make  it  apparent,  it  cannot  be  raised  in 
thi*  form,  and,  if  attempted,  the  demurrer  will  be  bad.  In  such  a  case 
it  mast  and  can  only  be  taken  by  answer,  for  which  express  provision 
is  made  by  section  147.  See,  as  to  the  above  principle,  Surwphreya  vs. 
^^iarnherlain^  1  C.  E.  (N.  S.),  387 ;  Oetty  vs.  Hvdson  River  Railroad 
(-^pany^  8  How.,  177;  Union,  Mutual  Insurance  Company  vs. 
O^g^xjd,  1  Duer,  707 ;  12  L.  O.,  85  ;  Millard  vs.  Shaw,  4  How.,  137 ; 
Xayhew  vs.  Robinson,  10  How.,  162 ;  Ripple  vs.  Crilbom,  8  How., 
'^''>^;  Orooke  vs.  G^Higgins,  14  How.,  154;  Brainard  vs.  Jones,  11 
How.,  569 ;  Homfager  vs.  Somfager,  6  How.  279 ;  1  C.  E.  (N.  S.),  462 ; 
Vii¥m  vs.  The  Mayor  of  New  TorJk,  i5  How.,  500 ;  6  Abb.,  6 ; 
Metrcpcliian  Bank  vs.  Lord,  4  Duer,  630;  1  Abb.,  185;  Coe  vs. 
Beckwiih,  31  Barb.,  339  ;  19  How.,  398;  10  Abb.,  296.  Nor  will  de- 
niorrer  lie  in  either  form  for  a  mere  misnomer,  the  remedy  of  which  is 
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by  motion.  Bank  of  Havana  vs.  Magee^  20  IS.  Y.,  356 ;  EUioU  vs. 
Eart^  7  How.,  25 ;  Dole  vs.  Manley^  11  How.,  138 ;  Scofidd  vs.  Tan 
SycJcle,  23  How.,  97. 

And  not  merely  so,  but,  to  be  impeachable  by  demurrer,  instead  of 
demurrer  by  answer,  the  objection  to  the  complaint  must  be  patent 
upon  its  face,  and  that  aflBrmatively,  and  to  its  full  extent.  Kecourse 
cannot  be  had  to  implication  or  presumption  in  any  shape  to  sustain  it. 
The  presumption  will  lie,  on  the  contrary,  in  favor  of  the  pleading 
impeached.  See  Perkins  vs.  MitcheU^  31  Barb.,  461 ;  Herkimer  Coun- 
ty Bank  vs.  Furman^  17  Barb.,  116 ;  Brainard  vs.  Jonea^  11  How., 
569 ;  Wesley  vs.  Bennett^  6  Duer,  688 ;  5  Abb.,  498 ;  Humphreys  ^6 
Chajnherlain^  1  C.  E.  (N.  S.),  387 ;  Wolfe  vs.  Tlie  Supervisors  of  Rich 
mond  County^  19  How.,  370 ;  11  Abb.,  270 ;  Foster  vs.  Hasen,  15 
Barb.,  547. 

Nor,  as  a  general  rule,  will  an  omission  in  statement  render  a  plead 
ing  demurrable,  except  it  be  of  some  fact  essential  to  create  or  to  sustaii 
a  cause  of  action.  See  Carroll  vs.  CarroU,  11  Barb.,  293  ;  Maynar\ 
vs.  Talcott^  11  Barb.,  569.  Nor  will  a  demurrer  be  sustained  on  a  matt^ 
of  mere  form,  if  there  are  any  merits  in  the  case.  Howell  vs.  Frase. 
6  How.,  221 ;  1  C.  R.  (N.  S.),  270. 

The  demurrer  under  the  Code,  coupled  with  the  provisions  for  strikii 
out  irrelevant  matter,  have  swept  away  entirely  the  old  chancery  pra 
tice  of  exceptions.  Boyce  vs.  Brown^  7  Barb.,  80 ;  3  How.,  391 ;  Co 
vs.  Frazee^  4  How.,  413 ;  3  0.  R.,  43.  It  is  a  new  species  of  pleadin 
created,  and  its  character  and  office  defined  by  the  Code,  and  the  o 
rules  on  the  subject  exist  no  longer.  Many  objections  under  the  o 
practice  are  no  longer  cognizable,  whilst  many  others,  which  fonnei 
were  waived,  unless  pleaded  in  abatement,  can  now  be  taken  in  tl 
manner.  Smift  vs.  De  Witt,  3  How.,  280 ;  1  C.  R.,  25  ;  6  L.  O.,  31 
Manchester  vs.  Storrs^  3  How.,  410. 

Tlie  old  rule,  as  to  a  demurrer  amounting  to  an  admission  of  1 
plaintiff's  case,  holds  good  under  the  Code.  A  demurrer  admits  all  fa 
stated  upon  the  face  of  the  complaint,  which  are  relevant,  and  -w 
pleaded,  and  all  legal  consequences  flowing  from  those  facts  as  stat< 
and,  as  above  shown,  all  necessary  implications  and  presumptions  aris 
from  those  facts,  will  lie  in  the  plaintiff's  favor.  It  denies  nothi 
except  the  conclusions  of  law  which  the  plaintiff  seeks  to  draw  fi 
such  statement.  See  Sail  vs.  Bartlett,  9  Barb.,  297 ;  Clark  vs.  T 
Deusen,  3  C.  R.,  219 ;  Spier  vs.  Robinson,  9  How.,  325  (330)  ;  liicha 
vs.  Edlck,  17  Barb.,  260;  Graham  vs.  Camman,  5  Duer,  697  ;  13  II< 
360  ;  Mills  vs.  Forbes,  12  How.,  466 ;  Bobinson  vs.  Mcintosh^  3  E, 
Smith,  221 ;  Hecker  vs.  De  Oroot,  15  How.,  314 ;  Spies  vs.  jloce^\ 
Transit  Company,  5  Duer,  662 ;  Borrotoe  vs.  MUbamJc,  6  Duer,  C 
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5  Abb.,  28  ;  Wesley  vb.  Bennett^  6  Duer,  688 ;  5  Abb.,  498 ;  OuUer  vs. 

Wright,  22  N.  Y.,  472. 
\xi Freeman  Y^,  Frank  (10  Abb.,  370),  however  (a  case  of  demurrer  to 

answer),  it  was  laid  down  that,  where  the  allegations  of  the  pleading 

demorred  to  are  contradictory,  a  demurrer  only  admits  such  facts  as 

the  law  adjudges  to  be  true. 
Demurrer  is  equally  admissible  in  a  proceedingmnderthe  mechanic's 

lien  kw,  as  in  an  ordinary  action.     Doughty  vs.  Devlin^  1  E.  D. 
Smith,  626. 

When  the  objection  is  patent,  it  must  be  raised  by  demurrer.  If  not, 
and  if  it  faUs  under  any  of  the  foregoing  classes,  except  No.  1  or  No.  6, 
it  will  be  waived.  It  cannot,  under  these  circumstances,  be  raised  by 
answer,  as  under  section  145 ;  that  course  is  only  allowed  when  it  is  not 
apparent  upon  the  face  of  the  complaint.  Zabriekie  vs.  JSmith,  3  Kern., 
322 ;  Baggot  vs.  Boidger^  2  Duer,  160 ;  lUggina  vs.  Rochwell^  2  Duer, 
650;  Hoxie  vs.  Cushman,  7  L.  O.,  149 ;  Gassett  vs.  Crocker,  10  Abb., 
133 ;  Struver  vs.  Ocean  Insurance  Company,  16  How.,  422 ;  Bennisory 
vs.  Dcnnison,  9  How.,  246. 

Where  parties  are  sued  jointly,  but  the  complaint  is  upon  its  face 
defective  as  to  one  of  them,  a  separate  demurrer  by  that  party  will  be 
both  admissible  and  proper.     Arnold  vs.  Bingold,  16  How.,  158. 

A  joint  demurrer  will,  under  these  circumstances,  be  inadmissible. 
See  cases  cited  in  next  section. 

When  demurrer  is  taken  to  a  separate  cause  of  action,  other  portions 
of  the  complaint,  not  connected  with  the  statement  of  that  cause,  cannot 
be  invoked  to  support  it.  Ehle  vs.  HaUer^  10  Abb.,  287 ;  6  Bosw.,  661. 
Sec  also,  as  to  demurrer  to  answer,  Ritchie  vs.  Garrison,  10  Abb.,  246. 

A  demurrer  must  be  sustained  or  fail,  to  the  whole  extent  to  which  it 
is  applied.  See  Peahody  vs.  WashingUm  County  Mutual  Insura/noc 
Gmpany,  20  Barb.,  339  (342). 

If  any  portion  of  the  demurrer  be  sustainable,  the  insertion  of 
redundant  or  immaterial  matter  will  not  render  it  impeachable  as  a 
pleading;  nor,  it  would  seem,  will  such  matter  be  even  stricken  out. 
Smith  vs.  Brawn,  6  How.,  383. 

By  demurring  to  the  complaint  the  defendant  waives  all  formal 
objections,  and  cannot  afterwards  maintain  a  motion  on  that  ground. 
See  Campbell  vs.  Wright,  21  How.,  9. 

§  169.  Q-rownda  of  Demv/rrer. 

It  is  proposed  to  consider  in  the  present  section  the  essentials  of  the 
iix  different  categories  in  which  this  course  of  pleading  is  admissible, 
i^aenrtng  for  the  next  the  necessary  consideration  as  to  the  mode  of 
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Btatement  of  an  objection,  when  taken,  for  the  purpose  of  bringing  it 
within  one  or  more  of  the  categories  so  prescribed. 

{a.)  1.  Wxsrr  of  Jurisdiction. 

The  objection  to  the  jurisdiction  of  the  court  must  be  substantial, 
not  formal,  and  must  arise  upon  the  pleading  itself  demurred  to,  and 
not  under  facts  extrhisic  to  that  pleading.  The  imperfect  service  of 
summons  cannot  be  impeached  in  this  manner.  The  defendant's 
remedy  is  by  motion.  Tories  vs.  The  Hope  Mutual  Insurance  dm- 
pany,  8  Barb.,  541 ;  5  How.,  96  ;  3  C.  K.,  161. 

Where  the  objection  to  the  jurisdiction  of  a  court  of  limited  powers, 
is  made  on  a  purely  personal  ground,  not  impeaching  the  general 
powers  of  the  court.,  it  will  be  waived  by  a  general  appearance  and 
answer,  even  though  the  protest  be  made  on  the  face  of  the  latter. 
See  Ma/iaitej/  vs.  JPenrrum,  4  Duer,  603 ;  1  Abb.,  34.  But,  where  the 
objection  to  the  jurisdiction  is  essential  and  not  personal,  and  is  appar- 
ent upon  the  face  of  the  record  itself,  it  will  be  fatal  and  incapable  of 
waiver.    See  BurcTde  vs.  Eckhart^  3  Comst.,  132,  there  cited. 

As  a  general  rule  the  objection  to  the  jurisdiction  of  the  court 
though  incapable  of  waiver,  cannot  be  raised  upon  the  hearing  of  i 
mere  general  demurrer  for  insufficiency,  under  subdivision  6,  merel; 
assigning  that  specific  ground.  See  Cook  vs.  Chase^  3  Duer,  643 
WiUon  vs.  Mayor  of  New  York,  4  E.  D.  Smith,  675  (685) ;  1  Abb., 
(12).     See  also  Bobart  vs.  Frost,  5  Duer,  672  ;  3  Abb.,  119. 

In  the  last  case,  however,  the  question  was  entertained  and  passe 
upon,  the  point  having  been  fully  argued  upon  the  hearing,  and  coi 
ceded  to  be  properly  raised,  and  it  was  decided  that,  sitting  as  a  ecu 
of  equity,  the  court  had  no  jurisdiction  of  proceedings  to  impeach  tl 
validity  of  an  assessment,  the  remedy  of  the  plaintiff  being  by  speci 
proceeding  at  common  law. 

Every  reasonable  intendment  will  be  made  in  favor  of  jurisdiction  wh( 
impeached  by  this  form  of  procedure ;  nor  will  any  assumption  of  fac 
be  made,  or  presumption  be  indulged  in  to  oust  such  jurisdiction,  whc 
enough  is  shown  to  bring  the  case  within  the  general  powers  of  t 
court,  or  the  language  of  the  statute  which  confers  it,  when  limited 
its  nature.  Foster  vs.  Sazen,  12  Barb.,  547.  Nor,  where  the  pow< 
of  a  court,  when  acquired,  are  general,  and  service  within  its  limits  is 
itself  sufficient  to  confer  jurisdiction,  is  it  ground  of  demurrer  that  sn 
jurisdiction  does  not  affirmatively  appear  upon  the  face  of  the  co 
plaint.    Kcmig  vs.  Mott,  2  Hilt.,  323 ;  8  Abb.,  384. 

Where,  however,  the  jurisdiction  is  limited  in  its  nature  as  to  local 
or  residence  of  the  parties,  as  in  the  case  of  the  ordinary  county  com 
it  is  essential  to  the  validity  of  the  complaint  that  the  facts  conferri 
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it  Bhould  be  aflfinnatively  alleged.  Frees  vs.  Ford^  2  Seld.,  176.  See 
also  Kundolf  vs.  ThdUieimer^  2  Kem.,  593 ;  reversing  same  case,  17 
Barb.,  506. 

A  demurrer  on  the  above  ground  is,  doubtless,  the  better  course  to 
be  adopted,  in  taking  objections  on  the  ground  of  personal  privilege, 
as  in  the  case  of  ambassadors,  consuls,  &c.,  exempted  from  suit  in  the 
state  courts,  in  cases  where  that  privilege  is  appauent  on  the  plaintiff's 
own  showing.  If  otherwise,  demurrer  by  answer  will  be  the  proper 
course  to  pursue.  See  this  subject  heretofore  considered,  in  book  IL, 
under  the  head  of  Parties. 

A  demurrer  will  not  lie,  for  want  of  jurisdiction,  in  a  suit  against 
foreign  executors,  in  respect  of  their  misapplication  of  trust  funds. 
MontdLvan  vs.  Clover,  32  Barb.,  190. 

The  question  that  the  court  has  no  jurisdiction  over  a  foreign  state 
cannot  be  collaterally  raised  by  demurrer  taken  by  another  party 
joined  as  a  co-defendant  Manning  vs.  The  StcUe  of  Nicaragua,  14 
How.,  517.  * 

Where  the  jurisdiction  of  a  court  or  judge,  in  a  special  proceeding,  is 
general  in  its  nature,  an  objection  to  its  exercise,  on  the  ground  of  mere 
irr^laiity,  will  be  waived  if  not  taken  in  its  proper  season,  and  can- 
not be  made  the  subject  of  a  demurrer  in  subsequent  proceedings. 
EobaH  vs.  Frosty  3  Abb.,  119 ;  5  Duer,  672. 

(J.)  2.  Want  op  Legal  Capactty  to  Sue. 

The  essential  considerations  arising  out  of  this  branch  of  the  subject 
have  been  anticipated  at  an  earlier  stage  of  the  work.  See  chapter  I. 
of  book  II.,  under  the  head  of  Parties. 

A  demurrer  on  this  ground  was  sustained  in  Fitzhugh  vs.  Wilcox,  12 
Barb.,  235,  in  relation  to  the  contracts  of  a  lunatic,  and  an  attempt  of 
his  committee  to  sue  thereon,  without  the  special  direction  of  the  court ; 
and  likewise  in  HcM  vs.  Taylor,  8  How.,  428,  in  relation  to  a  legal 
action,  brought,  in  like  manner,  by  the  creditor  of  an  habitual  drunk- 
ard against  his  committee. 

So  likewise  where  the  complaint  of  an  infant,  by  his  guardian,  omit- 
ted to  allege  any  facts  as  to  the  appointment  of  the  latter,  it  was  held 
demurrable  on  this  ground,  and  that  the  objection  was  suiBciently 
raised  by  simply  stating  it  in  the  words  of  the  subdivision.  HuUbert  vs. 
Tounjg,  13  How.,  413.  See  likewise,  as  to  the  objection  of  a  suit 
being  commenced  by  a  married  woman,  without  a  guardian  or  next 
friend,  in  a  case  before  the  recent  amendment  of  the  Code  in  that 
respect.    Hastings  vs.  McKinUy,  1  E.  D.  Smith,  273. 

In  Stryker  Y6.  Lynch,  11  L.  O.,  116,  it  was  held  that  the  plaintiff  in 
petition  must  be  in  actual  or  constructive  possession  of  his  share  of  the 
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Bubject-matter  of  the  suit ;  and  that,  where  the  complaint   s 
legal  title  to  be  in  a  third  person  as  trustee,  the  defect  will  be 

A  complaint  which,  showing  on  its  face  that  the  plain  ti: 
promissory  note  sued  upon  as  trustee,  showed  likewise   that,   i 
express  terms  of  his  trust,  he  had  no  authority  to  collect  it  by 
held  demuYTshle,  in  I^elson  y&.  JSaton^  T  Abb.,  305;   reversij 
case,  15  How.,  305. 

As  to  the  general  nature  and  oflSce  of  a  demurrer  on  this  grc 
Bank  of  Havana  vs.  Magee^  20  N.  Y.,  355  (359),  deciding  tha 
description  of  an  individual  banker  by  using  a  corporate  name 
a  demurrable  objection.  By  this  decision,  that  in  Bank  of  JIa 
Wickham^  7  Abb.,  134 ;  16  How.,  97,  also  noticed  p.  268,  wou 
tQ  be  reversed. 

See  also,  as  to  a  general  allegation  of  the  appointment  of  the  j 
as  receiver  not  being  demurrable  on  this  ground.  If  defective  t< 
of  certainty,  the  defect  could  only  be  reached  by  motion.  Cht 
Fisk,  22  How.,  236. 

To  be  sustainable,  the  objection,  on  this  ground,  must  be  sep 
raised  under  the  subdivision  now  in  question,  and  the  groundi 
fied.  It  cannot  be  taken  under  a  general  impeachment  of  insuffi 
under  subdivision  6.  Bank  of  LowviUe  vs.  Ed/vowrds^  11  IIow 
Vihurt  vs.  Frosty  3  Abb.,  119,  reported  as  Hobart  vs.  Fr 
Duer,  672. 

((?.)  3.  Pendency  of  Another  Action. 

To  bring  the  case  within  this  subdivision,  the  action  in  qu 
must  be  pending  between  the  same  parties,  and  for  the  same  i 
If  both  these  conditions  be  not  satisfied  demurrer  will  not  lie,  an 
defence,  if  a  defence  exist,  can  only  be  raised  by  answer.  Ad< 
objection  will  not  lie  at  all,  where  the  parties  are  not  the  same  in 
proceedings.     See  Avhum  City  Bank  vs.  Leonard^  20  How.,  193. 

Demurrer  on  this  ground,  when  admissible,  is  equivalent  to  th( 
mer  plea  of  autre  action  pendant.  It  rarely  happens,  however, 
demurrer  pure  is  the  proper  remedy  in  this  case.  Unless  the  fac 
such  other  action  pending  appear  by  the  complaint,  a  specific  aveni 
will  be  requisite,  and  demurrer  by  answer  will  then  be  the  pr< 
form.  See  Somfoffer  vs.  Hornfager^  6  How.,  279 ;  ICE.  (N. 
412;  Ward  vs.  Demey,  12  How.,  193. 

To  be  pleadable  by  way  of  defence,  in  either  of  these  modes, 
action  set  up  must  be  brought  in  some  other  court  of  the  same  sti 
Its  pendency  in  those  of  another  will  not  be  available  by  way 
defence.  Burrowes  vs.  MiUer^  5  How.,  51 ;  2  C.  R,  101.  Hie  vi 
edy  of  the  defendant,  in  such  a  case,  will  be  to  apply  to  the  court 


DEMUBBEB. — §   169.  55 

motion,  to  compel  the  plaintiff  to  elect  in  which  case  he  will  proceed, 
and  to  suspend  his  proceeding  until  he  has  effectually  done  so.  See 
Eammmd  vs.  Baker,  3  Sandf.,  704;  1  C.  K  (N.  S.),  105. 

The  jurisdiction  of  the  courts  of  the  United  States  being  general  in 
its  nature,  it  may  probably  be  held,  on  the  contrary,  that  the  defence 
of  the  pendency  of  an  action  in  those  courts  will  be  sufficient. 

The  pendency  of  an  arbitration,  in  respect  of  the  same  controversy, 
ifi  no  defence,  the  submission  being  revocable  by  either  party  before 
actual  determination.     Smith  vs.  Comjpton^  20  Barb.,  262. 

To  enable  its  pendency  to  constitute  a  defence,  the  bringing  of  a  sec- 
ond action  must  appear  to  be  vexatious ;  and  the  demands  in  both 
cases  roust  be  coincident.  The  mere  fact  that  the  plaintiff  had,  in 
another  action,  brought  in  a  justice's  court,  by  the  assignee  of  one  of 
the  defendants,  interposed  his  claim  by  way  of  set-off  only,  such  action 
not  appearing  to  have  been  determined,  was  held  to  constitute  no 
defence,  in  Convpton  vs.  Green,  9  How.,  228.  See  likewise  Wdch  vs. 
Eazletan,  14  IIow.,  97. 

The  pendency  of  other  proceedings  by  the  plaintiff  to  enforce  a 
mechanic's  lien  for  the  same  debt  as  against  the  property  of  the  same 
party,  was  held  to  constitute  a  defence  in  Ogden  vs.  JBodle,  2  Duer, 
611.  But  such  pendency,  as  against  the  owner,  is  no  bar  to  the  bringing 
of  a  separate  action,  as  against  the  contractor,  for  the  same  debt. 
Gridley  vs.  Rowland,  1  E.  D.  Smith,  670.  Nor  is  the  mere  fact  that 
subcontractors  have  filed  a  bond  in  an  action  by  the  contractor  against 
the  owner  to  recover  a  balance  due  on  the  contract.  The  defendant 
should  seek  relief  either  by  instituting  a  cross  action  or  paying  the 
monev  into  court. 

In  Ward  vs.  Dewey,  12  How.,  193,  it  was  held  sufficient  for  a  defend- 
ant«  in  pleading  this  defence,  to  state  it  in  general  terms,  according  to 

the  phraseology  of  the  subdivision. 

« 

{d.)  4.  Defect  of  Paeties. 

So  far  as  the  joinder  or  misjoinder  of  parties  to  an  action  is  a  matter 
of  right  or  of  necessity,  the  questions  which  present  themselves  under 
tliis  head  have  been  anticipated  in  a  former  portion  of  this  work 
(chapter  L  of  book  II.),  where  the  question  of  parties  is  generally 
e^insidered.  The  present  subdivision  will  only  treat,  therefore,  of  the 
mode  in  which  an  objection  on  this  ground  is  presented,  and  the  extent 
to  which,  when  so  presented,  it  may  be  tenable. 

It  is  a  matter  of  comparative  rarity  for  this  objection,  especially 
when  it  lies  on  the  ground  of  misjoinder,  to  be  patent  upon  the  face  of 
the  complaint,  so  as  to  enable  it  to  be  taken  by  special  demurrer.  If 
toy  statement  of  fact,  however  trivial  or  formal,  iJe  necessary,  in  order 
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to  make  that  objection  apparent,  the  question  can  only  be  raised  1 
answer  under  the  enabling  power  in  section  147.  Even  the  mere  fa 
that  it  does  not  appear  upon  the  complaint  that  the  person,  whc 
joinder  is  requisite,  is  living,  may  be  suflScient  to  impose  that  nec< 
sity.  Braina/rd  vs.  Jones ^  11  How.,  569;  Scqfidd  vs.  Van  SycMe^ 
How.,  97.  See  cases  cited  on  this  point  at  the  commencement  of  t 
previous  section. 

Another  reason  why  this  course  will  usually  be  the  proper  one, 
the  necessity  imposed  upon  a  defendant  who  raises  this  objection 
give  the  plaintiff  a  better  writ,  by  naming  who  the  parties  are  whc 
he  requires  to  be  joined,  and  communicating  the  necessary  informati 
to  enable  their  joinder.  An  omission  to  do  this  may  suffice  to  rend 
his  objection  untenable.  See  Fowler  vs.  Kennedy^  2  Abb.,  347 ;  C 
vs.  Beckwith,  31  Barb.,  339 ;  19  How.,  398 ;  10  Abb.,  296. 

But  where  the  defect  is  patent  on  the  face  of  the  complaint,  a 
requires  no  extraneous  statement  of  facts  to  make  it  apparent,  or 
establish  the  right  of  the  defendant  to  impeach  the  pleading  on  tl 
ground,  the  objection  must  be  taken  by  special  demurrer,  and  not 
answer.    Biggins  vs.  Bockwell^  2  Duer,  650. 

The  introduction  of  a  superfluous  party  is  no  ground  of  demurrer 
any  other  than  the  party  improperly  joined.  The  Code  only  gives  t 
objection  on  the  ground  of  deficiency,  not  on  that  of  superfluil 
Stryher  vs.  Lynch^  11  L.  O.,  116 ;  Peabody  vs.  The  Washington  Couv\ 
Mutual  Insurance  Company^  20  Barb.,  339  (342) ;  Gregory  vs.  Ot 
smithy  12  How.,  134 ;  EldAdge  vs.  Bell^  12  How.,  547 ;  Phillips  ' 
Hagaden^  12  How.,  17 ;  Pinckney  vs.  WaUa^^e^  1  Abb.,  82 ;  Brmmis 
vs.  Giff(yrd,  8  How.,  389 ;  Giraud  vs.  Beach,  3  E.  D.  Smith,  337  (34i 
Churchill  vs.  Trapp,  3  Abb.,  306  (and  Voorhies  vs.  Baxter^  18  Bar 
592  ;  1  Abb.,  43  ;  affirmed,  17  K  Y.,  354 ;  and  Ricart  vs.  Tawser^ 
6  How.,  460,  there  referred  to) ;  The  People  vs.  77*^  Mayor  of  N^ 
York,  28  Barb.,  240 ;  17  How.,  56  ;  8  Abb.,  7  (15) ;  New  York  a\ 
New  HaA)en  Railroad  Company  vs.  Schuyler,  17  N.  Y.,  592  ;  7  Ab 
41 ;  reversing  swme  case,  1  Abb.,  417.  See  however  Leavitt  vs.  Fish 
4  Dner,  1  (23). 

But  a  defendant  joined  without  necessity  or  improperly,  may  mai 
tain  a  separate  demurrer  on  that  ground.     Chapman  vs.  West^ 
N.  Y.,  125 ;  affirming  same  ease,  10  How.,  367 ;  Eldridge  vs.  B6 
12  How.,  547. 

Where  the  demands  of  coplaintiffs  are  several,  or  of  such  a  natu 
that,  on  the  trial,  several  judgments  can  be  entered  as  between  such  < 
them  as  are  or  are  not  entitled  to  sue,  and  the  defendants,  the  Coi 
does  not  permit  a^  demurrer  for  the  misjoinder.  Dvmderdale  > 
Qorguas,  16  How.,  195  (198).    But  where,  owing  to  the  relations  < 
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tfaoee  parties,  a  judgment  of  that  nature  cannot  be  rendered,  as  in  the 
case  of  a  husband  and  wife  joined  as  coplaintiffs  in  an  action  relating 
to  the  separate  estate  of  the  latter,  or  for  recovery  of  a  debt  or  damages 
wholly  due  to  the  former,  the  rule  will  not  apply,  and  a  demurrer  will 
be  sustainable  in  respect  of  the  misjoinder.  Dunderdale  vs.  Gorguas^ 
iupra;  Broumson  vs.  Gifford^  8  How.,  389.  See  likewise,  as  to  the 
objection  generally  considered,  Barton  vs.  Draper^  6  Duer,  130 ; 
Avogadro  vs.  JBvU^  4  E.  D.  Smith,  384  ;  Mann  vs.  Ma/rah^  35  Barb., 
68;  21  How.,  372. 

Where  the  demurrer  is  on  the  ground  of  non-joinder,  the  first  clause 
of  8ection  122  will  be  held  to  control.  Where  the  court  cannot  deter- 
mine the  controversy  before  it,  without  prejudice  to  the  rights  of  others, 
or  by  saving  those  rights,  demurrer  will  lie,  and  the  court  must  cause 
those  parties  to  be  brought  in.  If  the  contrary  be  the  case,  and  the 
controversy  can  be  decided  as  above,  the  demurrer  will  not  be  well 
taken.    WaUace  vs.  JEaton,  5  How.,  99  ;  3  0.  R,  161. 

To  sustain  a  demurrer  on  this  ground,  it  must  appear  that  the  party 
demnrring  has  an  interest  in  having  such  other  party  made  a  defendant. 
As  a  general  rule,  the  plaintifi^  may  choose  for  himself  what  parties  he 
will  make  defendants.  So  far  as  it  can,  without  prejudice  to  the  rights 
of  others,  the  court  will  determine  the  controversy  between  the  parties 
before  it,  but,  when  this  cannot  be  done,  it  will  take  measures  to  have 
the  necessary  parties  brought  in.  HiUma/rh  vs.  HiUma/n^  14  How.,  456 
(460).  See  also  Newhoidd  vs.  Warren^  14  Abb.,  80 ;  Van  Wart  vs. 
Price^  14  Abb.,  4,  note.  See,  however,  the  demurrer  of  the  party  him- 
self, allowed  upon  this  ground,  Spicer  vs.  Hunter^  14  Abb.,  4. 

A  complaint  brought  by  the  head  of  an  unincorporated  association 
on  behalf  of  its  members,  was  held  to  be  demurrable,  it  not  appearing 
that  it  would  have  been  impracticable  to  make  those  members  plain- 
life  by  their  individual  and  real  names.  Kirk  vs.  Y(ywng^  2  Abb.,  453. 
As  to  the  necessity  of  bringing  in  all  parties  jointly  interested  in  the 
sabject-matter  of  the  suit,  either  as  plaintiffs  or  defendants,  see  Bowers 
vs.  TaUmadffe,  16  How.,  325. 

See  also,  as  to  the  necessity  of  joining  all  parties  interested  in  the 
same  recovery  as  co-plaintiffs,  or  showing  a  sufficient  excuse  for  their 
non-joinder  in  that  capacity,  and  their  joinder  as  defendants,  under  sec- 
tion 119.    Bishop  vs.  JEdmietonj  13  Abb.,  346. 

See  likewise,  as  to  the  necessity  of  joining  all  parties  interested  in 
the  application  of  a  common  fund,  but  not  a  mere  ministerial  officer  of 
the  court,  where  the  parties,  whose  interests  he  represents,  appear  in 
person,  Skinner  vs.  Stuurty  13  Abb.,  442. 

As  to  the  waiver  of  this  ground  of  objection,  if  not  taken  b}''  demur- 
TtT  or  answer,  see  Purchase  vs.  MaUison^  6  Duer,  587 ;  Savage  vb. 
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Com  Exchange  Fire  and  Inland  Navigation  Insurance  Company^  4 
Bosw.,  1  (15) ;  Hdwhins  vs.  Avery^  32  Barb.,  551,  and  other  cases  cited 
below,  section  171,  under  head  of  Omission  to  D&inur. 

(e,)  6.  Misjoinder. 

The  questions  arising  under  this  subdivision  have  also,  in  a  great 
measure,  been  anticipated  in  a  former  chapter  (chapter  II.,  book  VII., 
section  140,  under  the  head  of  Joinder  as  connected  with  the  subject 
of  complaint).  So  far  as  the  law  of  the  case  is  concerned,  the  reader  is 
referred  to  that  section.  The  present  will  be  confined  to  the  mode  of 
presentation  of  the  objection  on  that  ground  when  tenable. 

See  also,  section  133,  chapter  IV.  of  Book  VI.,  and  decision  there 
cited,  establishing  that  a  demurrer,  on  that  ground,  will  not  lie  on 
account  of  neglect,  on  the  part  of  the  plaintiff,  to  separate  distinct 
causes  of  action  as  prescribed  by  section  167,  or  for  confusion  in  his 
mode  of  statement,  but  that  the  remedy  of  a  defendant,  in  such  cases, 
lies  by  motion.  Demurrer  is  only  appropriate  when  the  misjoinder 
affects  the  character  and  substance  of  such  causes  of  action,  irrespective 
of  the  mode  of  their  statement. 

It  is  obvious  that  with  reference  to  the  considerations  arising  upon  a 
demurrer  of  this  nature,  the  section  last  referred  to  (167),  by  which  the 
cases  in  which  joinder  is  admissible,  or  the  reverse,  are  defined,  will  be 
the  controlling  provision. 

In  Redmond  vs.  Dana^  3  Bosw.,  615,  it  was  considered  that  a  demur- 
rer under  this  subdivision  is  the  proper  mode  of  testing  the  question  as 
to  whether  the  demand  of  inconsistent  relief,  in  respect  of  the  facts 
alleged,  may,  or  may  not,  constitute  a  misjoinder. 

Where  the  objection  was  equally  sustainable  by  both  of  two  defend- 
ants, sued  jointly  for  several  causes  of  action,  it  was  held  that  it  might 
be  raised  by  way  of  joint  demurrer.  Hess  vs.  Buffalo  and  Niagara 
FaUs  Railroad  Company^  29  Barb.,  391. 

A  demurrer,  in  this  form,  will  not  suffice  to  raise  the  question  of  want 
of  jurisdiction  as  to  one  of  two  causes  joined  in  the  same  complaint,  but 
the  objection  must  be  specifically  taken.     Cook  vs.  Chuse^  2  Duer,  643. 

Whefe  apparent  on  the  face  of  the  complaint,  the  objection  of  mis- 
joinder will  be  waived  by  omission  to  demur,  and  cannot  be  subse- 
quently taken.  Colegrove  vs.  New  York  and  New  Hamen  Railroad 
Company,  6  Duer,  382  (402). 

On  the  allowance  of  a  demurrer  on  this  ground,  special  authority  is 
given  to  the  court  by  section  172,  to  order  the  action  to  be  divided  into 
as  many  actions  as  may  be  necessary  to  the  proper  determination  of 
the  causes  of  action  therein  mentioned,  in  its  discretion,  and  upon  such 
terms  as  may  be  just. 
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{/,)  6.  Insufficiency. 

In  this,  as  in  the  preceding  subdivisions,  the  treatment  of  the  subject- 
matter,  so  far  as  regards  the  essential  conditions  of  sufficiency  or  insuf- 
ficiency, has  been  substantially  anticipated.  See  chapter  II.  of  book 
VII.,  where  the  subject  of  complaint  is  treated  in  detail.  The  present 
remarks  will  be  confined  to  the  manner  in  which  an  objection  on  tliis 
groond  is  to  be  presented,  when  tenable.  The  mode  of  statement  appro- 
priate for  that  purpose  will  be  considered  in  the  succeeding  section. 

When  duly  taken,  a  demurrer  on  this  ground  puts  in  issue  the  valid- 
ity of  the  whole  complaint,  so  that,  if  the  case  thereby  alleged  is  defi- 
cient by  the  non-statement  of  any  fact  necessary  for  the  plaintiff  to 
prove  to  make  out  his  action,  the  demurrer  must  be  sustained.  See 
WhiU  vs.  Broxjon^  14  How.,  282. 

But,  when  taken,  it  must  cover  the  whole  ground  of  the  complaint, 
and  the  defects  presented  must  be  so  substantial  in  their  nature  and  so 
fatal  in  their  character,  as  to  authorize  the  court  to  say,  taking  all  the 
facts  to  be  admitted,  they  furnish  no  cause  of  action  whatever.  Those 
defects  must  be  such  as  would  render  the  complaint  bad  on  a  general 
demurrer  at  law,  or  bad  for  want  of  equity  in  chancery.  Richards  vs. 
Mick^  17  Barb.,  260 ;  Woodbury  vs.  Sackrider^  2  Abb.,  402  ;  Oraham 
vs.  Camman^  5  Duer,  697  ;  13  How.,  360. 

And,  on  demurrer,  the  old  rule  that  a  pleading  is  to  be  construed 
most  unfavorably  to  the  party  making  it,  is  essentially  qualified. 
Every  reasonable  intendment  and  presumption  will  lie,  on  the  contrary, 
in  favor  of  the  complaint.  Herkimer  County  Bank  vs.  Fur^nan^  17 
Barb.,  116. ;  Allen  vs.  PaUerson,  3  Seld.,  476  (480)  ;  Wesley  vs.  Ben- 
nett, 5  Abb.,  498  ;  6  Duer,  688  ;  The  People  vs.  E^Jder,  2  Kern.,  433  ; 
affirming  same  casej  16  Barb.,  370. 

And,  in  accordance  with  this  rule,  a  complaint  to  be  overthrown  by 
demurrer,  must  be  wholly  insufficient.  If,  in  any  portion  of  it,  or  to 
any  extent,  it  presents  facts  sufficient  to  constitute  a  cause  of  action,  or 
if  a  good  cause  of  action  can  be  gathered  from  it,  it  will  stand,  however 
inartificially  those  facts  may  be  presented,  or  however  defective,  uncer- 
tain, or  redundant  may  be  the  mode  of  their  statement.  The  remedy 
of  the  defendant  for  defects  of  this  nature  is  by  motion.  See  The  Peo- 
ple vs.  Jiavenswoodj  c&c,  Turnpike  and  Bridge  Company,  20  Barb., 
51S  :  ffiUman  vs.  HiUman,  14  How.,  456  ;  Richards  vs.  JSdick, 
17  Barb.,  260  ;  Hammond  vs.  Hudson  River  Iron  and  Machine  Com- 
party ^  20  Barb.,  378;  Winterson  vs.  Eighth  Avenue  Railroad  Com- 
pany, 2  Hilt.,  389. 

The  above  rule,  that  pleading  under  the  Code  must  be  construed 
xnort  favorably  to  the  pleader,  must  not,  however,  be  carried  to  too 
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great  an  extent.  Though  admissible  on  points  of  form,  it  cannot  be 
held  applicable  with  regard  to  the  fundamental  requisites  of  a  cause  of 
action.  If  they  are  absent,  the  pleading  will  be  demurrable,  as  being 
defective  in  substance.  Sfpear  vs.  Downing^  34  Barb.,  522 ;  22  How., 
30  ;  12  Abb.,  437. 

And  the  objection  that  two  or  more  plaintiffs  unite  in  bringing  what 
is  in  fact  a  several  cause  of  action,  is  of  this  nature,  and  may  be  reach- 
ed by  general  demurrer.  Mann  vs.  Mwrah^  35  Barb.,  68;  21 
How.,  372. 

In  presenting  objections  of  this  nature,  the  defendant  must  take 
especial  care  to  confine  them  to  such  portions  of  the  pleading  as  are 
open  to  legitimate  impeachment.  K  the  question  be  presented  by  gen- 
eral demurrer  to  the  whole  complaint,  and  any  portion  of  that  com- 
plaint, or  any  cause  of  action  thereby  presented  be  sufficient,  the  demur- 
rer will  fail,  as  being  too  broad,  although  other  portions  be  really 
defective.  Cooper  vs.  Clason^  1  C.  R.  (N.  S.),  347  ;  Nevmwm,  vs.  OiJU)^ 
4  Sandf.,  668  ;  10  L.  O.,  14  ;  BuUer  vs.  Wood,  10  How.,  313  ;  ShMm 
vs.  Hoy,  11  How.,  11  (16) ;  Jaques  vs.  Morris,  2  E.  D.  Smith,  639 ; 
Martin  vs.  Mattison,  8  Abb.,  3  ;  Mahey  vs.  Adams,  3  Bosw.,  346 
(351).     See  also  generally,  Cook  vs.  Chase,  3  Duer,  643. 

In  like  manner  a  demurrer  may  be  too  broad  as  to  parties.  A  joint 
demurrer  must  be  fully  sustained  as  to  all  who  participate  in  it,  and 
if  the  case  fail  as  to  any  one  of  them,  the  demurrer  will  be  bad. 
Unless,  therefore,  the  case  be,  indisputably,  one  of  joint  interest,  the 
precaution  of  taking  the  objection  by  separate  demurrers  should  never 
be  omitted.  Vide  PhiUips  vs.  Hagaden,  12  How.,  17 ;  Eldridge  vs. 
Bell,  12  How.,  647 ;  Woodbury  vs.  Sackrider,  2  Abb.,  402  ;  The  People 
vs.  The  Mayor  of  New  York,  28  Barb.,  240  ;  17  How.,  56  ;  8  Abb.,  7 
(15).  So,  likewise,  if,  on  a  demurrer  to  the  whole  complaint,  any 
one  of  several  co-plaintiffs  may  have  judgment,  the  demurrer  will  be 
bad.  Peabody  vs.  Washington  County  Mutual  Insurance  Co7npany, 
20  Barb.,  339. 

Where,  however,  a  demurrer  is  too  broadly  stated  in  its  general 
terms,  it  may  be  so  limited  by  the  specification  as  to  render  it  avail- 
able as  a  demurrer  to  portions  of  the  complaint  only.  See  McMhewi 
vs.  Beach,  4  Seld.,  173.  Nor,  it  seems,  will  surplusage  be  an  ob- 
jection, where,  in  fact,  a  demurrer  is  suflicient.  Smithy^.  Brown,  i 
How.,  383. 

Where  both  defendants  have  a  similar  interest  in  the  objection  t< 
the  plaintiff's  recovery,  their  joint  demurrer  may  be  available^  thougl 
the  interests,  in  respect  of  which  it  is  taken,  may  be  several.  Se^ 
Hess  vs.  Buffalo  and  Niagara  Falls  Railroad  Company,  29  Barb. 
391.    See  also,  as  to  a  demurrer  by  husband  and  wife  in  an  actioi 
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against  the  wife's  separate  estate,   GoodcM  vs.  McAdam^  14  How,, 
385 ;  Goelet  vs.  Owe,  31  Barb.,  314. 

Demnrrer  will  not  lie  in  respect  of  the  relief  demanded,  or  the 
amoTint  claimed  by  the  complaint.  Moran  vs.  Anderson,  1  Abb., 
2S8 ;  Beale  vs.  Hayes,  5  Sandf.,  640  ;  10  L.  O.,  246  ;  The  People  vs. 
m  Maytyr  of  New  Tat^k,  28  Barb.,  240  ;  17  How.,  56  ;  8  Abb.,  7  (15) ; 
Andmos  vs.  Shaffer,  12  How.,  441  (443) ;  Hecker  vs.  De  Oroot,  15  How., 
314 ;  Moses  vs.  Walker,  2  Hilt.,  536  ;  Meyer  vs.  Van  CoUem,  28  Barb., 
230;  7  Abb.,  222  (224) ;  Woodgate  vs.  Fleet,  9  Abb.,  222  (236). 

See  as  to  the  power  of  a  defendant  to  put  in  separate  demurrers  to 
each  of  several  allegations,  in  a  complaint  amounting  to  the  statement 
of  a  separate  cause  of  action,  Ogdenshurgk  Bank  vs.  Paige,  2  C.  E.,  75. 
As  regards  this  ground  of  objection  it  is,  by  express  provision,  in 
section  148,  optional  for  the  defendant  either  to  submit  it  prelim- 
inarily in  this  form,  or  to  defer  taking  it  until  the  trial.  See  this 
8nbject  considered  below,  under  the  head  of  Waiver  of  Objections. 

But  if,  instead  of  taking  his  objection  to  a  pleading  in  a  prelim- 
inary form,  the  party  defers  it  until  the  trial,  he  will  be  presumed 
to  have  been  satisfied  with  it  as  it  stood,  and  it  will  be  taken  most 
rtrongly  against  him.  See  collaterally,  on  the  subject  of  an  indefinite 
answer,  Wall  vs.  The  Buffalo  Water  Works  Company,  18  N.  Y.,  119. 

§  lYO.  Form  and  Mode  of  Demurrer. 

This  pleading  consists  simply  of  a  short  and  succinct  statement  of 
the  grounds  of  objection  to  the  complaint. 

Distinctness  in  such  statement  is,  as  will  be  seen,  made  an  essential 
requisite  by  section  145. 

Being  specially  grounded  on  section  144,  the  precise  phraseology  of 
that  section  should  be  used  in  all  cases,  either  as  preliminary  to,  or 
part  of  the  statement  of  the  ground  of  objection.  An  omission  to 
comply  with  this  requisite  will  render  the  pleading  bad.  See  Harper 
vs.  Chamberlain,  11  Abb.,. 234. 

Each  ground  must  be  separately  stated,  and  it  must  appear  upon  its 
face  on  which  subdivision  of  the  section  it  is  founded. 

And,  when  separately  stated,  the  grounds  taken  should  be  also 
plainly  numbered,  according  to  the  requisitions  of  rule  19. 

When  complete,  the  pleading  requires  no  verification.  It  must, 
however,  be  subscribed  by  the  defendant's  attorney,  or  it  will  be 
irregular.  See  Ehle  vs.  EaUer,  6  Bosw.,  661 ;  10  Abb.,  287.  And  a 
copy  must  be  served,  in  due  course,  upon  the  adverse  party. 

It  seems  that  a  demuiTer  to  part  of  a  complaint  does  not  lose  its 
distiDctive  character,  though  made  out  on  one  paper,  and  connected  in 
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form  with  an  answer  in  the  same  pleading.    Howard  vs.  Michigan 
Southern  BaUroad  Company^  5  How.,  206  ;  3  Q»  K.,  213. 

As  to  the  expediency  of  serving  an  affidavit  of  merits  in  connection 
with  a  demurrer,  wliere  the  grounds  on  which  the  latter  is  taken  are 
not  clearly  tenable,  see  Appleby  vs.  Elkins^  2  Sandf.,  673 ;  2  C.  R.,  80 ; 
Bank  of  LowviUe  vs.  Edwards^  11  How.,  216. 

{a,)  Statement  of  Grounds. 

It  is  essential  to  the  efficiency  of  this  pleading  that  every  ground  on 
which  the  complaint  is  impeached  should  be  distinctly  alleged  ;  and, 
if  an  objection  is  tenable  in  more  than  one  shaj)e,  that  it  should  be 
presented  in  every  phase  which  it  may  assume.  On  the  argument, 
counsel  will  be  strictly  confined  to  the  grounds  actually  assigned,  an«. 
no  other  objection,  however  tenable,  can  then  be  raised.  See  Ilohart 
vs.  Frosty  5  Duer,  672;  reported,  3  Abb.,  119,  as  Vihurt\&,  Frost; 
Fldridgey^.  Bdl^  12  How.,  547  ;  Wihoiiys,,  The  Mayor  of  New  York^ 
15  How.,  500 ;  6  Abb.,  6 ;  reversing  same  case,  4  E.  D.  Smith,  675 ; 
1  Abb.,  4 ;  Moore  vs.  Smithy  10  How.,  361 ;  Bank  of  LowviUe  vs. 
Edwardsy  11  How.,  216  ;  Cook  vs.  Chase^  3  Duer,  643.  See,  however, 
disregard  of  this  defect,  when  arising  from  a  clerical  error,  Conr 
necticut  Bank  vs.  Smithy  9  Abb.,  168. 

The  cause  of  demurrer  must  be  assigned  in  the  words  of  the  section, 
or,  possibly,  in.  words  closely  equivalent.  A  mere  detailed  specification 
of  grounds  of  objection,  not  assigning  any  of  the  grounds  there  stated 
as  grounds  of  demurrer,  will  be  wholly  unavailing.  Harper  vs.  Ghamr 
herlaiuy  11  Abb.,  234. 

And  when  the  error  of  insufficiency  is  assigned  in  the  words  of  the 
section,  a  detailed  statement  of  the  grounds  of  assignment  may  operate 
to  confine  the  pleader  to  those  grounds,  so  as  to  exclude  him  from  all 
others.     See  NeUis  vs.  De  Forest ^  16  Barb.,  61  (65). 

A  specification  may,  however,  have  the  effect  of  curing  an  acci- 
dental omission  to  make  a  specific  assignment.  See  Connecticiit  Bank 
vs.  Smith,  9  Abb.,  168. 

And  it  may  possibly  operate  to  sustain  a  demuiTcr  otherwise  too 
broad,  by  limiting  its  extent.     MattJiews  vs.  Beach^  4  Seld.,  173. 

A  demurrer,  on  the  ground  of  insufficiency,  may  properly  be  raised  by 
an  objection,  in  the  precise  words  of  subdivision  6,  without  stating  any 
groimds  whatever  on  which  such  objection  is  based.  This  is  nove 
abundantly  settled  by  the  following  decisions:  Haire  vs.  BaJcer^  1 
Seld.,  357  ;  Paine  vs.  Smith,  2  Duer,  298  ;  Burkee  vs.  Saratoga  and 
Washington  BaUroad  Company,  4  How.,  226  ;  Johnson  vs.  WetmarCy 
12  Barb.,  433 ;   Dauchy  vs.  Bennett,  7  How.,  375 ;   Hoagland  vs. 
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Eudmn,  8  How.,  343 ;  Getty  vs.  Hudson  River  Railroad  Comxpany^ 
8  How.,  177.     See  also  dictum  in  Swift  vs.  De  Witt,  3  How.,  280; 

1  C.  R,  25 ;  6  L.  O.,  314.  See  likewise,  in  relation  to  deniurrer  by- 
answer,  Ifycle  vs.  Conrad,  5  How.,  112;  3  C.  K.,  162;  Anibal  vs. 
Eui^,  6  How.,  255 ;  1  C.  R.  (N.  S.),  403 ;  Arthur  vs.  Brooks,  14 
Barb.,  533,  and  Noxon  vs.  Bentley,  7  How.,  316. 

Bj  these  decisions  the  following,  holding  to  the  contrary,  and  that  a 
specification  of  the  alleged  errors  is  necessary,  are  clearly  overruled: 
Grani  vs.  La»her,  2  C.  R.,  2 ;  Hunter  vs.  Frishee,  2  C.  R.,  59 ;  7  L.  O., 
319;  White  vs.  Low,  7  Barb.,  204;  Glenny  vs.  Hitchins,  4  How.,  98; 

2  C.  R.,  66 ;  Swift  vs.  Z><?2^?i^i{,  3  How.,  280 ;  1  C.  R.,  25  ;  6  L.  O.,  314 ; 
Purdy  vs.  Carpenter,  6  How.,  361,  and  Hinds  V's.  T^oeddle,  7  How., 
278,  the  last  being,  however,  a  case  of  demurrer  for  misjoinder. 

The  objection  of  want  of  legal  capacity  to  sue  is,  in  like  manner, 
raisable  by  a  specification,  in  the  mere  words  of  subdivision  2,  when 
apparent  on  the  face  of  the  complaint.  Huliert  vs.  Young,  13  How., 
413.  See,  as  to  a  specification  in  an  answer,  in  substantially  the  words 
of  the  section,  being  sufficient  to  raise  the  objection  of  the  pendency  of 
another  action,  without  going  into  matters  of  detail,  Ward  vs.  Dewey, 
12  How.,  193. 

In  Getty  vs.  The  Hudson  River  Railroad  Co^inpany,  8  How.,  177, 
above  cited,  it  is  laid  down  that  such  is  the  case,  as  to  any  of  the  causes 
of  demurrer  giyen  by  the  144th  section,  when  the  ground  of  objection 
is  apparent  upon  the  face  of  complaint.  The  specification  may  then  be 
made  in  the  precise  words  of  the  section,  but  it  must  state  distinctly 
upon  which  ground  or  grounds  the  party  relies.  Where,  however,  the 
impeachment  is  for  want  of  jurisdiction,  or  defect  of  parties,  it  should 
appear  whether  it  is  the^  want  of  jurisdiction  of  the  person  of  the 
defendant,  or  of  the  subject-matter  of  the  suit;  and  as  to  parties, 
whether  it  is  a  defect  of  parties,  plaintiflF  or  defendant. 

In  the  same  manner  it  will  be  always  expedient  to  show  upon  the  face 
of  the  specification  any  particulars  necessary  or  expedient,  for  the  pur- 
pose of  making  the  objection  taken  appear  distinctly,  such  as  the  names 
and  interest  of  parties  not  brought  in,  the  nature  and  incongruity  of 
<:auscs  of  action,  improperly  joined,  and  such  like  matters,  tending  to 
show  the  existence  of  a  valid  objection. 

In  relation  to  a  demurrer  for  defect  of  parties,  it  was  held  in  Sldmier 
Ts.  Huart,  13  Abb.,  442,  that  a  mere  statement  of  the  objection  in  the 
words  of  the  subdivision  was  insuflScient.  The  particular  defect  should 
have  been  specified. 

Care  muist  be  taken,  however,  to  confine  such  specifications  to  mat- 
ters apparent  on  the  face  of  the  complaint,  as  any  allegation  of,  or  allu- 
sion to  extraneous  matter  may  render  the  pleading  itself  defective. 
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(5.)  Demurreb  and  Answer,  how  fab  Compatible. 

Under  section  151  of  the  Code,  forming  part  of  the  chapter  on  answer, 
it  is  provided  that  "  the  defendant  may  demur  to  one  or  more  of  scYeraJ 
causes  of  action  stated  in  the  complaint,  and  answer  the  residue." 

It  is  obvious,  from  the  terms  of  the  section,  that,  where  the  plaintiff,  in 
pursuance  of  the  provisions  of  section  167,  has  separately  stated  several 
causes  of  action,  the  defendant  may  put  in  a  demurrer  to  any  one  or 
more  of  such  causes,  and  an  answer  to  others ;  pursuing,  of  course,  the 
same  system  of  separating  his  own  defences. 

And  even  where  two  distinct  causes  of  action  arose  under  the  same 
instrument,  and  were  combined  in  one  statement,  it  was  held  competent 
for  the  defendant  himself  to  make  the  separation,  and  to  put  in  a  demur- 
rer to  such  portions  of  the  pleading  as  stated  one  of  such  causes,  whilst 
answering  such  as  related  to  the  other.  Olarhson  vs.  MitcheU^  3  E.  D. 
Smith.  269. 

And  in  the  same  case  it  was  decided  that  both  modes  of  defence  might 
be  combined  in  one  and  the  same  pleading,  without  losing  their  distinct- 
ive character.  See  also,  Howard  y%,  Michigan  S(mthem  Sailroad  Comr 
pany^  5  How.,  206 ;  3  C.  K.,  213. 

But,  in  adopting  this  course,  the  pleader  must  take  care  that  the  two 
modes  of  defence  are  not  inconsistent.  See,  as  to  demurrer  to  reply, 
Burr  vs.  Wright^  9  How.,  542. 

Demurrer  and  answer  are,  however,  wholly  incapable  of  joinder,  when 
taken  to  the  complaint  as  a  whole,  or  to  the  same  cause  of  action.  If 
attempted,  the  pleading  will  be  bad,  though  not  a  nullity ;  the  plaintiff's 
remedy  is  by  iliotion  to  compel  the  defendant  to  elect  between  those 
forms  of  defence  as  inconsistent,  and  in  default  of  election  to  strike  out 
one  of  them.  See  Howard  y%.  Michigan  Southern  Railroad  Company^ 
mpra  /  SpeUman  vs.  Weider^  5  How.,  5 ;  Slocum  vs.  Wheeler^  4  How., 
873  ;  Cohh  vs.  Frazee^  4 How.,  413  ;  3  C.  R.,  43 ;  Clarkw^.  VanBeusert, 
3  C.  R.,  219 ;  Ingraham  vs.  Baldwin^  12  Barb.,  9 ;  affirmed,  5  Seld., 
^  45  ;  Struver  vs.  Ocean  Insurance  Company^  16  How.,  422 ;  Gasaett  vs, 
Crocker^  10  Abb.,  133  ;  Slack  vs.  Heathy  infra;  Munn  vs.  Bamum,  1 
Abb.,  281 ;  12  How.,  563.  This  series  of  decisions  overrules  The  Peo- 
ple vs.  Meyer,  2  C.  R.,  49,  and  Gilbert  vs.  Davies,  2  C.  R.,  50. 

Nor  in  a  case  where  demurrer  pure  will  lie,  can  an  objection  appa- 
rent on  the  face  of  the  complaint  be  taken  by  answer.  If  attempted, 
the  pleading  will  be  bad.  Slack  vs.  Heath,  4E.  D.  Smith,  95  ;  1  Abb., 
331 ;  Struver  vs.  Ocean  Insurance  Company,  and  Gassett  vs.  Crocker*^ 
supra;  Zairiskie  vs.  Smith,  3  Kern.,  322,  and  Dennison  vs.  Dennisor^^ 
9  How.,  246. 

The  above  provision  was  first  inserted  on  the  amendment  of  1849* 
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Before  its  insertion,  it  had  been  held  in  Manchester  vs.  Storra^  3  How., 
410,  that  a  demurrer  could  only  be  interposed  to  the  entire  complaint. 
This  doctrine  has,  of  course,  ceased  to  be  applicable. 

§  171.  Omission  to  Demur. 
The  effect  of  such  omission  is  defined  by  section  148,  providing  that 

"If  no  such  objection  be  taken,  either  by  demurrer  or  answer,  the  defend- 
ant shall  be  deemed  to  have  waived  the  same,  excepting  only  the  objection 
to  the  jurisdiction  of  the  court,  and  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action." 

The  question  will,  in  the  present  section,  be  considered  in  its  general 
aspect,  as  applicable  to  an  omission  to  take  the  objections  defined  by 
section  144,  without  regard  to  the  form  in  which  such  objection  may  be 
presented.  Of  those  objections,  Nos.  2,  3,  4  and  5  will  be  positively 
waived  by  such  omission.  Nos.  1  and  6  may,  on  the  contrary,  be  taken 
at  any  time,  and  need  not  be  raised  in  abatement  at  the  outset.  But 
not,  it  seems,  after  trial  and  judgment,  on  appeal  from  that  judgment. 
See  Mosadman  vs.  Caen^  34  Barb.,  66 ;  21  How.,  248. 

The  meaning  of  the  section  is  thus  defined  in  ZahrisTcie  vs.  Smithy  3 
Kern.,  322  (336).  If  the  objection  "  be  not  taken  by  demurrer,  where 
that  mode  is  proper,  or  by  answer  in  cases  where  that  is  the  appropriate 
method,  it  is  waived."  See  also  Fosgate  vs.  Herkimer  Manufacturing 
and  Hydraulic  Company^  2  Kern.,  580  ;  Winteraon  vs.  Eighth  Avenue 
liailroad  Company^  2  Hilt.,  389.  As  to  the  right  of  a  defendant  to 
ckim  that  the  complaint  is  defective  on  the  hearing  of  a  demurrer,  to 
answer,  being  restricted  to  the  ground  of  want  of  jurisdiction  or  insuffi- 
ciency, vide  People  vs.  Banker^  8  How.,  258  ;  Fry  vs.  Bennett^  1  C.  E., 
(N.  S.),  238  (256) ;  6  Sandf.,  54 ;  Eayner  vs.  aark,  7  Barb.,  581 ;  3  C. 
E.,  230 ;  Schw{A  vs.  Fumiss,  4  Sandf.,  704 ;  1  C.  R  (N.  S.),  342. 

See  generally,  as  to  the  waiver  of  a  plea  in  abatement  by  answering 
to  the  merits,  Tripp  vs.  Biley,  15  Barb.,  333  ;  Freeman  vs.  Newton^  3 
E.  D.  Smith,  246 ;  Brown  vs.  Jones^  1  Hilt.,  204 ;  3  Abb.,  80 ;  Lewin 
V9.  Stewart^  10  How.,  509.  See,  however,  in  the  succeeding  chapter,  as 
to  the  possibility  of  joining  defences  of  both  natures  in  the  same  answer, 
when  separately  pleaded. 

The  following  decisions  carry  out  the  principles  of  section  148,  by 
decreeing  the  waiver  of  specific  objections  when  not  presented  in  proper 
season,  either  by  demurrer  when  apparent  on  the  face  of  the  complaint, 
or  when  not  so  apparent  by  answer,  stating  the  objection  in  connection 
with  such  matters  of  fact  as  may  be  necessary  to  establish  its  existence. 

As  to  the  objection  of  the  want  of  capacity  to  sue,  see  Hastings  vs. 
Vou  IL— 5 
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McKhdeyj  1  E.  D.  Smith,  273 ;  MossehrKm  vb.  Caeny  34  Barb.,  66 ; 
21  How.,  248. 

As  to  the  objection  of  a. defect  or  other  misjoinder  of  parties,  LeaviU 
vs.  Fisher,  4  Duer,  1  (23) ;  Loomis  vs.  Tift,  16  Barb.,  541 ;  Eldridge 
vs.  BeU,  12  How.,  547  ;  King  vs.  VanderbiU,  7  How.,  385 ;  IngraJum 
vs.  Baldwin,  12  Barb.,  9  ;  affinned,  5  Seld.,  45  ;  Bidwdl  vs.  The  Ador 
Mutual  Insurance  Company,  16  N.  T.,  263  (266)  ;  Fosgate  vs.  Herkimer 
Mo/nufacturing  and  HydrauLie  Company,  2  Kern.,  580  (584) ;  Zabrishie 
vs.  Smith,  3  Kern.,  322  (336) ;  Bates  vs.  James,  3  Duer,  45  ;  Jackson  s 
vs.  Whedon,  1  E.  D.  Smith,  141 ;  3  C.  R,  186 ;  TaHmian  vs.  FranJdin, 

3  Duer,  395  (400).— (N.  B.  Not  affected  by  reversal,  4  Kern.,  584.) 
Baggot  vs.  Bovlger,  2  Duer,  160  ;  General  MutiLol  Insicrance  Company 
vs.  Benson,  5  Duer,  168  ;  Bowdoin  vs.  Coleman,  6  Duer,  182  ;  3  Abb., 
431 ;  Purchase  vs.  Mattison,  6  Duer,  587 ;  Lewis  vs.  Graham,  4  Abb., 
106 ;  Sheldon  vs.  TFiwrf,  2  Bosw.,  267 ;  Van  Deusen  vs.  Young,  29 
Barb.,  9  ;  Ahhe  vs.  Clark,  31  Barb.,  238  ;  Gasset  vs.  Crocker,  10  Abb., 
133  ;  Montgomery  County  Bank  vs.  Albany  City  Bank,  8  Barb.,  396 
(401)  ;  Savo/ge  vs.  Cbr/i  Exchange  Fire  and  Inland  Navigation  Insur- 
ance Company,  4  Bosw.,  1  (15)  ;  Scranton  vs.  Farmers^  and  Mechanici 
Bank  of  Rochester,  33  Barb.,  527 ;  Hawkins  vs.  Avery,  32  Barb.,  551 ; 
DonneU  vs.  TTo&A,  6  Bosw.,  621.  See  also,  as  to  the  waiver  of  the 
defence  of  coverture,  if  not  pleaded  in  abatement,  Castree  vs.  GaveUe, 

4  E.  D.  Smith,  425.  But  the  objection  of  a  total  misnomer  of  the 
defendant  is  one  of  substance,  and,  where  the  party  does  not  waive  it 
by  appearance,  may  be  taken  even  after  judgment.  See  Farnham  vs. 
Hildreth,  32  Barb.,  277. 

This  rule  is,  however,  subject  to  this  modification,  i.  e,,  that  where  it 
appears  that  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  has  the  power,  and  it 
is  its  duty,  under  section  122,  to  order  them  to  be  brought  in,  even 
although  those  before  the  court  may  have  omitted  to  raise  the  objection 
in  due  season,  and  waived  it,  therefore,  so  far  as  they  are  concerned. 
See  Sha/^er  vs.  Brainard,  29  Barb.,  25  ;  Leavitt  vs.  Fisher,  4  Duer,  1 
(23) ;  and  Da/ois  vs.  T/ve  Mayor  of  New  York,  2  Duer,  663  (665,  666). 

Where  too  the  objection  as  to  defect  or  misjoinder  of  parties,  is  not 
formal  in  its  nature,  but  goes  directly  to  the  merits,  as  affecting  the 
rights  of  the  plaintiff  to  maintain  the  action,  it  will  fall  under  subdivi- 
sion 6,  and  become  one  for  want  of  sufficiency,  and,  as  such,  will  not  be 
waived.  See  Giraud  vs.  Bea/^h,  3  E.  D.  Smith,  337;  Higgiris  vs. 
Rockwell,  2  Duer,  650  ;  Gould  vs.  Glass,  19  Barb.,  179 ;  Thurman  vs. 
Wells,  18  Barb.,  500  (518) ;  Spencer  vs.  Whedock,  11  L.  O.,  329 ;  Martn 
vs.  Ma/rsh,  35  Barb.,  68 ;  21  How.,  372. 

As  to  the  waiver  of  an  objection  on  the  ground  of  multifariousnesa  or 
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miBJoinder  of  causes  of  action,  being  waived  by  an  omission  to  take  it  in 
due  season,  see  Youngs  vs.  Sedey,  12  How.,  395 ;  Colegrove  vs.  Harlem 
and  New  Haven  Railroad  Company^  6  Duer,  382  (402) ;  Winteracm 
V*,  Eghth  Avenue  Railroad  Company y  2  Hilt.,  389 ;  Wright  vs.  SiorrSj 
6  Bosw.,  600. 

That  neither  the  objection  on  the  ground  of  want  of  jorisdiction  nor 
of  insufficiency  is  waived  by  an  omission  to  plead  it,  is  clear  from  the 
terms  of  the  section  itself.  It  may  be  even  sustainable  after  trial,  and 
on  appeal,  where  the  defect  is  essential  and  fatal  to  the  cause  of  action. 
Cole  vs.  BlufUj  2  Bosw.,  116.  But  not  so  as  a  general  rule.  See  Mos- 
fdman  vs.  Caen^  34  Barb.,  66,  above  cited. 

See,  as  to  the  right  of  a  party  td  raise  such  an  objection  on  the  trial 
or  on  motion,  notwithstanding  an  omission  to  demur,  Montgomery 
Ocmty  Bank  vs.  Albany  City  Ba/nk^  3  Seld.,  459  (464) ;  Budd  vs. 
Bingham^  18  Barb.,  494 ;  Bumham  vs.  De  Bevoise,  8  How.,  159, 

An  insufficiency  of  allegation  will,  however,  be  cured  by  verdict, 
and  the  objection  cannot  afterwards  be  raised.  Brown  vs.  Harmon,  21 
Barh.,  508.  So  also  a  defect,  otherwise  impeachable,  but  supplied  by 
the  pleading  of  the  adverse  party,  cannot  be  impeached.  White  vs. 
•%,  3  Kern.,  83  (86).  And  a  technical  defence,  or  the  impeachment 
of  an  evident  defect  in  the  complaint,  will  be  waived  by  an  omission 
to  raise  it  at  the  outset,  or  take  it  at  the  trial.  Castree  vs.  Oavelle,  4 
E.  D.  Smith,  425 ;  Carley  vs.  Wilkins,  6  Barb.,  557. 

An  objection  to  the  jurisdiction,  personal  in  its  nature,  is  also  capable 
of  waiver,  even  by  the  act  of  appearance.  See  Mahaney  vs.  Penman^ 
4  Daer,  603 ;  1  Abb.,  34. 

Although  an  objection  to  sufficiency  may  be  even  tenable  on  appeal, 
yet  a  defendant  omitting  to  raise  it  in  the  previous  stages  of  the  suit, 
cannot  then  take  an  affirmative  judgment  in  his  own  favor ;  he  can 
only  obtain  a  reversal  of  that  obtained  by  the  plaintiff.  Raynor  vs. 
Hart,  7  Barb.,  581  (584) ;  3  C.  E.,  230. 

And,  if  he  defers  the  objection  to  the  trial,  the  extent  to  which  it  will 
be  available  will  be  comparatively  limited ;  the  question  will  then  be. 
nut  whether  the  complaint  is  perfect,  and  embraces  all  necessary 
matters,  but  only  whether  there  are  facts  enough  set  forth  to  show  a 
cause  of  action.     Zudington  vs.  Tqft,  10  Barb.,  447. 

See  likewise,  as  to  a  pleading  being  taken  most  strongly  against  the 
adverse  party,  who  goes  to  trial,  without  availing  himself  of  the  right 
U)  take  a  preliminary  objection,  WaU  vs.  Buffalo  Water  Works  Oomr 
pany^  18  K  Y  ,  119. 
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§  172.  Frivolous  Demurrer. 

In  cases  where  a  demurrer  is  taken  on  grounds  which,  on  its  face,  are 
wholly  untenable,  the  defendant  incurs  the  risk,  not  merely  of  its  being 
overruled  on  the  argument,  but  also  of  its  being  stricken  out  as  frivo- 
lous on  motion  on  the  part  of  the  plaintiff  for  judgment  under  section 
247 ;  and,  in  such  cases,  on  its  becoming  clearly  apparent  that  such 
demurrer  has  been  interposed  in  bad  faith,  and  for  the  purpose  of  delay 
only,  leave  to  answer  over  may  very  possibly  be  refused.  It  is  there- 
fore a  proceeding  attended  with  some  risk,  unless  there  exist  some  sub- 
stantial objection,  on  which  the  preliminary  decision  of  the  court  as  to 
the  plaintiff's  right  to  recover  may  fairly  be  taken. 

It  is  only,  however,  in  gross  cases,  and  where  the  demurrer  is  palpably 
groundless  and  untenable,  that  the  courts  will  feel  disposed  to  exercise 
their  summary  powers  in  this  respect.  Necfus  vs.  Kloppenburgk^  2 
C.  E.,  76.  To  warrant  an  application  of  this  nature  "  the  case  should 
be  entirely  clear,  palpable  on  the  statement  of  the  facts,  and  requiring  no 
argument  to  make  it  apparent."  Rae  vs.  Washhigton  Mutucl  Insttr- 
ame  Company^  6  How.,  21 ;  1  C.  K.  (N.  S.),  185.  "  The  rule  is  that 
the  court  will  not  strike  out  a  demurrer  as  frivolous,  xmless  it  clearly 
appear  to  be  taken  merely  for  the  purpose  of  delay,  or  unless  the 
grounds  stated  in  it  are  clearly  untenable.  Its  insufficiency,  as  a  plead- 
ing, must  be  so  apparent  that  the  court  can  determine  it  on  bare  inspec- 
tion without  argument."  Sixpenny  Savings  Bank  vs.  Sloan,  15  How., 
543 ;  2  Abb.,  414.  See  likewise  Shearman  vs.  J^ew  York  Central  JtfiUsj 
1  Abb.,  187  (190). 

The  fact  that  a  demurrer  is  taken  on  slight  grounds  will  not  render 
it  frivolous,  if  they  are  such  that  any  argument  can  fairly  be  raised 
upon  them.  J^iblo  vs.  Harrison,  7  Abb.,  447 ;  Accome  vs.  American 
Mineral  Company,  11  How.,  24.  See  also  dictum  and  head-note  in 
Bank  of  Wilmington  vs.  Barnes,  4  Abb.,  226,  though  the  actual  decision 
was  adverse.  Nor  will  a  demuri'er  be  properly  adjudged  frivolous  by 
one  justice  of  the  court,  when  founded  upon  the  decision  of  another, 
whether  that  decision  be  correct  or  not.  Lattimer  vs.  New  York 
Metaliic  Spring  Company,  9  Abb.,  207,  note. 

A  demurrer  to  a  form  of  complaint  already  decided  to  be  sufficient, 
will,  on  the  contrary,  be  clearly  frivolous,  and  will  be  so  adjudged  upon 
motion.  Phelps  vs.  Ferguson,  19  How.,  143 ;  9  Abb.,  206.  See  like- 
wise actual  decision  in  Bank  of  Wilmington  vs.  Barnes,  above  cited. 

Inasmuch  as  a  demurrer  admits  the  facts  stated  in  the  complaint,  it 
admits  also  the  conclusions  which  clearly  flow  from  them.  And  if,  on  the 
facts  stated,  the  legal  conclusion  be  unquestionable,  a  demurrer,  seeking 
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to  make  it  a  question,  may  be  adjudged  frivolous.     See  Glemiy  vs. 

Hikhins,  4  How.,  98 ;  2  C.  R.,  56  ;  AppWyy  vs.  ElHns,  2  Sandf.,  673 ; 

2  C.  R,  80 ;  Taylor  vs.  Corbiet'e^  8  How.,  385  ;  Greeribury  vs.  WUJcina^ 

9  Abb.,  206,  note ;  Zee  vs.  ^inslie,  1  Hilt.,  277 ;  4  Abb.,  463  ;  MiUiken 

Ts.5y^Zy,  6  How.,  214;  Solstein  vs.  Jiice,  15  How.,  1. 
A  clearly  untenable  objection  as  to  parties  will  be  frivolous  if  taken 

bj  demurrer.    Conde  vs.  Shepard,  4  How.,  75  ;  2  C.  R.,  58 ;  Camden 

Banl-Ts.  Bogers,  4  How.,  63 ;   2  C.  E.,  45.     Or  such  an  objection  as  to 

jnrisdiction.  Jacot  vs.  Boyle,  18  How.,  106. 
So  also  a  demurrer  on  a  point  which  forms  actually  no  ground  of 

defence.    Bright  vs.  Currie,  5  Sandf.,  433  ;  10  L.  O.,  104 ;  Welles  vs. 

Webster,  9  How.,  251.    Or  where  the  objection  only  goes  to  the  amount 
of  the  plaintiff's  claim.   Moran  vs.  Anderson,  1  Abb.,  288. 

Or  one  on  the  ground  that  details  are  not  stated,  when  the 
auctions  of  the  complaint  are  sufficient  to  raise  an  issue.  Union 
Mutual  Insurance  Company  vs.  Osgood,  1  Duer,  707 ;  12  L.  O.,  85, 
Or  where  the  objection  taken  is  one  properly  raisable  by  motion  and  not 
by  demurrer.     Radway  vs.  Maiher,  5  Sandf.,  654. 

Whenever  a  real  defence  exists  to  the  action,  leave  to  answer  over 
will,  doubtless,  be  given.  Where,  however,  the  demurrer  is  so  clearly 
untenable,  as  to  render  it  questionable  whether  it  has  been  put  in  in  good 
faith,  and  no  affidavit  of  merits  has  been  served  or  produced,  leave  to 
answer  may  be  refused.'  See  Appleby  vs.  Elkins,  2  Sandf.,  673 ;  2 
C.  R.,  80;  Osgood  vs.  Whittlesey,  10  Abb.,  134;  20  How.,  72 ;  Bank 
(fLowtiUe  vs.  Edwards,  11  How.,  216.  See  also  Code,  section  172,  as 
to  good  faith  being  a  necessary  condition,  on  leave  being  allowed  to 
plead  over. 

Xor  will  the  defendant  be  allowed  to  put  in  a  manifestly  insufficient 
answer.  Brown  vs.  Ward,  3  Duer,  660.  Or  an  unconscientious  defence, 
as  the  statute  of  limitations.    Osgood  vs.  Whittlesey,  supra, 

A  decision  of  this  nature  will  not  be  interfered  with  on  appeal,  unless 
the  court  be  of  opinion  that  the  demurrer  was  clearly  good.  Wesley  vs. 
BenneU,  6  Duer,  688 ;  5  Abb.,  498. 

A  demurrer  to  the  Code  itself,  as  unconstitutional,  inasmuch  as  it 
aliolished  the  distinction  between  law  and  equity,  has  been,  as  might 
have  been  expected,  overruled  as  frivolous.    Anon,,  1  0.  R.,  49. 

§  173.  Course  on  Service  of  Decision  on  Demv/rrer. 

On  the  service  of  a  demurrer  the  plaintiff  is  at  liberty  to  amend  his 
'complaint,  as  in  case  of  answer.  On  the  decision  the  court  may 
ako  allow  the  party  to  plead  over  on  such  terms  as  may  be  just.  Code, 
section  172.    This  may  either  be  by  allowing  an  amendment  of  the 
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complaint  where  the  demurrer  is  sustained,  or  by  granting  leave  to  put  in 
an  answer  where  it  is  either  overruled  or  declared  to  be  frivolous.  If, 
too,  the  demurrer  is  allowed  on  the  ground  of  misjoinder  of  causes  of 
action,  the  court  may  allow  the  action  to  be  divided  into  as  many  as 
may  be  necessary  to  the  proper  determination  of  the  controversies 
brought  in  question. 

In  this  latter  case  the  proper  division  of  the  complaint  into  as  many 
as  may  be  necessary,  will  of  course  be  imposed,  and,  when  so  divided, 
service  must  be  made  in  the  usual  manner,  with  all  the  usual  incidents 
consequent  upon  such  service,  as  to  the  defendant's  time  to  answer  in 
each  divided  action  and  otherwise,  unless  the  court  make  any  different 
provision. 

If,  on  a  decision  in  the  defendant's  favor,  the  plaintiff  have  leave  to 
amend,  he  must,  of  course,  do  so  within  the  time  allowed  to  him  by  the 
order ;  or  if  no  time  be  so  allowed,  then  within  the  usual  twenty  days,  or 
he  will  forfeit  his  privilege,  and  the  defendant  will  then  be  entitled  to 
enter  up  and  perfect  judgment  on  the  decision,  as  if  no  such  leave  had 
been  given.  See  Ford  vs.  David^  1  Bosw.,  569  (595).  And  if,  on  such 
decision,  the  leave  to  amend  be,  as  is  usual,  made  conditional  on  pay- 
ment of  the  costs  of  the  demurrer,  such  costs  must  be  paid  at  or  before 
the  service  of  the  pleading,  or  the  adverse  party  may  refuse  to  receive 
it,  and  then  the  same  consequences  will  follow  as  if  it  had  not  been 
served  at  all. 

The  converse  of  this  proposition  is  equally  true  where  a  demurrer  is 
overruled,  but  leave  given  to  answer  over.  That  answer  must  be  served, 
and  costs,  if  imposed,  paid  in  due  time  as  above,  or  the  leave  will  be 
forfeited,  and  the  plaintiff  entitled  to  his  judgment. 

Where,  by  the  terms  of  the  decision,  leave  is  given  to  withdraw  the 
demurrer  on  terms,  it  is  essential  to  the  further  conduct  of  the  action 
that  such  order  should  be  fiilly  complied  with,  and  the  demurrer  with- 
drawn accordingly.  If  neglected,  the  adverse  party  will  be  entitled 
to  read  the  pleading  demurred  to  as  an  admission  of  the  facts  alleged 
upon  it.     Cutter  vs.  Wright^  22  K.  Y.,  472. 

Special  provision  is  made  by  section  146,  for  the  case  of  an  answer 
to  the  complaint  when  amended,  either  as  of  course,  on  the  service,  or 
by  leave  consequent  upon  the  decision  of  a  demurrer  when  interposed. 
A  copy  of  the  amended  pleading  must,  in  either  case,  be  served  on  the 
defendant,  who  must  answer  it  within  twenty  days.  If  omitted,  the 
plaintiff  may  take  judgment  by  default  in  a  similar  manner  to  the  usual 
entry  of  default  in  service  of  answer,  under  section  246,  on  filing  with 
the  clerk  due  proof  of  the  service  of  such  amended  pleading,  and  of  the 
defendant's  omission  to  answer  it ;  giving  eight  days'  notice  of  his  appli- 
cation to  the  court  for  judgment,  as  prescribed  in  the  same  section,  in 
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those  eases  when  such  application  is  necessarj.    See  hereafter  on  these 
points,  under  the  head  of  Entry  of  Judgment  hy  Default. 

On  an  amendment  of  this  nature  after  decision,  a  copy  of  the 
amended  pleading  must  be  served  upon  every  defendant,  and  even  upon 
one  who  has  not  joined  in  the  demurrer,  but  suffered  a  previous 
judgment  against  him  by  default.  People  vs.  Woods^  2  Sandf.,  652 ; 
2  C.  R,  18. 

(a.)  Dkmubber  by  Axswke. 

The  subject  of  demurrer  by  answer,  so  far  as  relates  to  any  inde- 
p^dent  considerations  in  relation  thereto,  will  be  treated  of  in  tho 
next  chapter. 


CHAPTER  m. 


ANSWER. 


§  174.  Ita  Office  cmd  JRequiaites. 

The  office  of  this  most  important  pleading  is,  to  present  tho  case  of 
the  defendant,  in  opposition  to  that  attempted  to  be  made  out  by  the 
plaintiff,  upon  the  facts  of  the  case  alone,  or  upon  the  law  and  the  facts 
conjointly,  according  to  the  circumstances.  It  is,  accordingly,  the  form 
of  defence  most  usually  adopted. 

Its  requisites  are  prescribed  by  section  149  of  the  Code,  already 
cited,  but  which  it  will  be  convenient  to  repeat : 

jS  149.  The  answer  of  the  defendant  mnst  contain — 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
saffictent  to  form  a  belief; 

2.  A  statement  of  any  new  matter  constituting  a  defence  or  counter-claim, 
in  ordinary  and  concise  language,  without  repetition. 

Bj  section  150,  the  meaning  and  extent  of  the  term  counter-claim, 
and  the  cases  in  which  a  defence  of  that  nature  may  be  put  in,  are 
pre^ribed  and  defined.  That  branch  of  the  provision  will  be  consid- 
ered in  a  subsequent  portion  of  this  chapter. 

The  section,  however,  proceeds  thus : 

The  defendant  may  set  forth  by  answer,  as  many  defences  and  counter- 
cUmt  aa  he  may  have,  whether  they  be  such  as  have  been  heretofore  denomi- 
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nated  legal  or  equitable,  or  both.  They  must  each  be  separately  stated,  and 
refer  to  the  causes  of  action  which  they  are  intended  to  answer,  in  such  man- 
ner that  they  may  be  intelligibly  distinguished. 

The  above  provisions  are  so  clear,  that  no  explanation  seems  requisite 
to  make  their  general  purport  apparent.  In  their  details,  they  will  be 
hereafter  considered. 

The  defendant  has  four  courses  open  to  him  by  means  of  an  answer, 
when  put  in,  any  one  or  more  of  which  he  may  adopt  at  his  election,  or 
all,  if  the  circumstances  admit. 

1.  He  may  demur  to  the  complaint,  for  defects  in  law,  latent  in 
that  pleading  itself,  but  made  patent  by  statements  contained  in  the 
answer. 

2.  He  may  put  the  plaintiff  to  full  proof  of  his  case,  by  denying  the 
facts  alleged. 

3.  He  may  present  new  matter,  wholly  or  partially  defeating  or 
avoiding  the  plaintiff's  claim. 

4.  He  may  seek  to  establish  a  counter-claim,  wholly  or  partially 
extinguishing  the  plaintiff's  demand,  and  may,  by  that  means,  seek  for 
counter-relief  in  his  own  favor. 

Tlie  above  considerations  will,  accordingly,  be  treated  in  the  order 
thus  prescribed,  such  portions  of  the  subject  as  are  applicable  to  answer 
in  general,  without  regard  to  the  particular  form  of  defence  set  up, 
being  preliminarily  considered. 

(a.)  Matters  of  Fork. 

An  answer  cannot  properly  be  made,  before  the  complaint  is  made 
out  and  served,  or,  at  the  least,  filed  in  the  clerk's  office.  One  made  and 
sworn  to,  without  knowledge  of  the  complaint,  was  held  to  be  wholly 
irregular,  and  a  fraud  upon  the  court,  in  Phillips  vs.  Prescott,  9  How., 
430.  The  defendant  is,  on  the  contrary,  entitled  to  treat  the  copy 
complaint  served  upon  him  as  that  which  he  is  required  to  answer, 
though  manifestly  incorrect,  and  to  join  issue  and  go  to  trial  accordingly. 
See  Trowbridge  vs.  Didier,  4  Duer,  448. 

It  is  obvious  that  the  decision  in  Didier  vs.  Warner ,  1  C.  R.,  42, 
that  a  mere  memorandum  indorsed  upon  the  complaint  might  be  held 
to  be  an  answer,  is  wholly  exceptional. 

The  defendant,  at  the  time  of  putting  in  such  answer,  must  not  be  in 
default,  either  actually  or  by  imputation.  Thus,  where  two  defendants 
put  in  a  joint  answer,  after  the  time  of  one  had  expired,  the  plaintiff 
was  held  entitled  to  return  such  answer,  and  to  take  judgment,  though, 
had  he  answered  alone,  the  other  defendant  was  still  in  time.  Jaguea 
vs.  Greenwood^  1  Abb.,  320. 

The  different  questions  as  to  the  verification,  or  omission  to  verify  an 
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answer,  when  made,  and  those  in  relation  to  its  formal  preparation  and 
service,  have  been  considered  in  earlier  portions  of  this  work. 

The  provision  of  rule  19,  prescribing  the  separate  statement  and 
numbering  of  defences,  must  also  be  strictly  complied  with. 

(J.)   KeLEEF  as  between   Co-DEFENDAin». 

The  answer  must  be  directed  to  meet  the  plaintiff's  case  only ;  and 
any  extraneous  matter  is  redundant,  and  may  be  stricken  out  on  appli- 
cation. Thus,  where  the  answer  stated  no  facts  amounting  to  a 
defence,  but  was  solely  directed  to  the  adjudication  of  equities  as 
between  co-defendants,  the  whole  was  stricken  out,  and  judgment 
ordered  for  the  plaintiff.  Woodworth  vs.  Betlowa^  4  How.,  24; 
1  C.  R,  129. 

But,  where  the  adjustment  of  such  equities  is  germane  to  the  object 
of  the  suit  itself,  as  in  partition  or  interpleader,  the  rule  will  not, 
of  course,  apply.  See  BogarduB  vs.  Parkei^  7  How.,  305  ;  LeavUt  vs. 
JFlsher,  4  Duer,  1. 

(c.)  Restrictions  on  Answer. 

In  the  following  instances,  a  defendant  is  restricted  as  to  the  nature 
of  the  answer  to  be  put  in  by  him : 

In  a  suit  removed  from  a  justice's  court,  on  the  ground  of  title  to  real 
estate  being  in  question,  the  defendant  can  only  make  the  same  defence 
as  that  made  by  him  before  the  justice.  Code,  section  60.  Though  so 
limited,  he  is  at  liberty,  however,  to  vary  its  wording,  or  to  abandon  it 
in  part.  See,  heretofore,  under  the  head  of  Justices^  Courts^  book  L, 
chapter  VL,  section  24,  and  sundry  cases,  especially  Wiggins  vs.  TdUr 
madge^  7  How.,  404,  there  cited. 

When  the  defendant  is  a  joint-debtor,  and  has  been  served  with  a 
summons  to  show  cause  why  he  should  not  be  bound  by  a  pi'cvious 
judgment,  under  chapter  II.,  title  XII.  of  the  Code,  he  is  precluded  from 
raising  the  defence  of  the  statute  of  limitations.     Section  379. 

And  in  cases  where  an  analogous  proceeding  is  taken  against  parties 
interested  in  the  real  estate  of  a  deceased  judgment-debtor,  under 
section  376,  the  power  of  defence  is  still  more  restricted.  Nothing  can 
be  interposed  by  such  parties,  beyond  a  denial  of  the.  judgment,  or  any 
defence  which  may  have  arisen  subsequently.     Section  379. 

(df.)  General  Obsebvations. 

A  feme  covert,  sued  jointly  with  her  husband,  need  no  longer  apply 
for  leave  to  answer  separately,  as  under  the  former  practice.  Harlay 
vs.  JSiUeVy  18  How.,  147.  Nor,  since  the  last  amendment  of  section  114, 
is  it  any  longer  necessary  for  her  to  be  represented  by  her  guardian  or 
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next  friend.    See,  as  to  the  practice  previous  to  that  amendment, 
Phillips  vs.  Burr^  4  Duer,  113. 

Although,  as  a  general  rule,  no  formal  defence  that  is  not  pleaded, 
will  be  allowed,  still,  where  persons  not  9ui  juris  are  concerned,  that 
rule  will  not  be  strictly  applied.  Thus,  in  Fleet  vs.  Dorland^  11  How., 
489,  it  was  held,  that  where  infants  were  defendants,  the  court  was 
bound  to  notice  the  objection,  that  a  suit  in  partition  was  not  brought 
by  any  person  actually  or  constructively  in  possession,  whether  pleaded 
or  not. 

Answer,  and  demurrer  proper,  are  two  separate  pleadings,  and,  though 
they  may  be  made  out  on  one  paper,  and  in  connected  form,  they  do 
not  lose  their  distinctive  character.  Howard  vs.  The  Michigan  SotUh- 
em  HaUroad  Company^  5  How.,  206  ;  3  C.  E.,  213. 

An  answer,  drawn  according  to  the  old  chancery  forms,  admitting 
the  facts,  but  stating  legal  propositions  in  defence,  cannot  be  sustained 
under  the  Code.  An  answer,  now,  must  either  deny  the  allegations  of 
the  complaint,  or  state  new  matter  by  way  of  avoidance.  Govld  vs.  WU- 
liams^  9  How.,  51. 

An  answer  must  be  directed  to  the  complaint,  and  not  to  the  bill  of 
particulars  of  the  plaintiff's  demand,  if  previously  delivered.  Soomll 
vs.  Howell^  2  C.  R.,  33 ;  Kreiss  vs.  Sdigmany  8  Barb.,  439  j  5  How., 
425  ;  Ya/tes  vs.  Bigdow^  9  How.,  186. 

§  176.  Demv/rrer  hy  Ariswer. 

This  subject  presents  itself  in  natural  order,  as  the  first  of  the  four 
courses  open  to  a  defendant  who  answers  the  plaintiff's  complaint. 

This  defence  is  one  of  a  comparatively  limited  nature.  To  render  it 
admissible,  two  requisites  must  concur. 

1.  The  objection  must  fall  within  one  of  the  six  classes  prescribed  by 
section  144. 

2.  That  objection  must  not  be  patent  upon  the  face  of  the  complaint. 
If  the  first  of  these  requisites  be  absent,  the  objection  cannot  be  raised 

at  all  by  way  of  demurrer. 

If  the  objection  be  patent  on  the  plaintiff's  own  showing,  it  cannot 
be  raised  in  this  manner. 

To  render  demurrer  by  answer  admissible,  some  statement  of  facts 
must  be  necessary,  and  must  be  made,  for  the  purpose  of  sustaining  tlie 
objection.  If  no  such  statement  be  necessary,  the  objection,  if  existent, 
is  necessarily  one  apparent  on  the  face  of  the  complaint ;  as  such,  it 
cannot  be  taken  otherwise  than  by  demurrer  proper,  and,  unless  so 
taken,  will  be  waived. 

If  not  so  apparent,  the  objection,  standing  alone  and  without  Any 
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iTerment  to  enstain  it,  will  be  necessarily  untenable.  Zabriahie  vs. 
SiMihj  3  Kern.,  322  ;  Struver  vs.  Ocean  Insurance  Company^  16  How., 
422 ;  BaggoU  vs.  Bovlger^  2  Duer,  160  ;  Homfager  vs.  Homfager^  6 
How.,  279 ;   1  C.  R  (N*.  S,),  412  ;  Hoxie  vs.  Cushman,  7  L.  O.,  149  ; 

G(U8eUv&,  Crocker  J 10  Abb.,  133;  Dennison  vs.  Denniaan,  9  How., 

246.  See  also,  as  to  the  objection  of  insufficiency,  though  the  waiver  in 
such  case  is  not  absolute,  Higgins  vs.  HockiveU,  2  Duer,  650 ;  Slack 
V5.  ffeaih,  4  E.  D.  Smith,  96  ;  1  Abb.,  331.  Nor  will  a  mere  protest 
against  the  jurisdiction,  upon  the  face  of  an  answer,  avail,  or  have  the 
effect  of  a  demurrer,  where  the  objection  is  one  merely  of  a  personal 
nature.  Mahaney  vs.  Penman^  4  Daer,  603  ;  1  Abb.,  34.  See  also  last 
chapter,  section  171,  and  cases  there  cited. 

But  where,  on  the  contrary,  any  statement  of  fact  is  necessary,  for  the 
purpose  of  making  the  existence  of  a  demurrable  objection  apparent, 
demurrer  by  answer,  is  the  only  proper  form,  and  demurrer  pure  will 
not  lie.  Any  statement  of  fact,  however  slight  or  unimportant,  is  inad- 
missible upon  the  face  of  the  latter  pleading,  which  must  not  tender 
any  issue  of  fact,  however  trifling.  See  last  chapter,  and  numerous 
eases  cited  in  section  168,  near  the  commencement. 

In  raising  an  objection  in  this  form,  especial  care  must  be  taken  to 
ftate  it  separately,  and  to  include  no  more  allegations  of  fact  in  the  col- 
lateral statement  than  such  as  are  necessary  to  make  it  clearly  apparent. 
Being  emphatically  a  separate  defence,  it  must  be  separately  stated ;  and 
its  operation,  whether  going  to  the  whole  complaint,  or  to  any  one  or 
more  of  separate  causes  of  action  stated  by  the  complaint,  must  bo 
clearly  defined. 

Demurrer  by  answer  effects  the  object,  and,  in  a  great  measure, 
supplies  the  place  of  the  former  plea  in  abatement.  The  point  as  to 
whether,  when  taken,  it  is  compatible  with  the  assertion  of  a  separate 
defence  to  the  merits  in  the  same  pleading,  has  undergone  considerable 
didCQSsion. 

The  stricter  view  of  the  question  is  taken,  and  the  former  common- 
Itw  principle,  that  a  plea  in  abatement  is  incompatible  with,  and  is,  in 
f&ct,  waived  by  answering  to  the  merits,  is  maintained  in  the  following 
cases:  Gardiner  vs.  Clark^  6  How.,  449 ;  Van  JBuskirk  vs.  Roberts^  14 
How.,  61 ;  King  vs.  Vanderbilt^  7  How.,  385.  See  also  Zabriskie  vs. 
SmftA,  3  Kern.,  322  (337),  per  Denio,  J. 

The  more  liberal  principle,  i.  e,j  that,  when  an  answer  is  put  in,  any 
number  of  defences,  of  whatever  nature,  may,  under  the  power  con- 
ferred by  section  150,  be  combined  in  it,  provided  only  they  be  sepa- 
nttely  stated,  has  prevailed,  and  may  be  looked  upon  as  settled  by  the 
following  series  of  decisions :  Gardner  vs.  Clark,  21  N.  T.,  399  ;  Sweeit 
^t.  TMle^  4  Eem.,  465  ;  affirming  same  case,  10  How.,  40 ;  May  hew 
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VB.  jRohtTisan,  10  How.,  162 ;  Bridge  vft.  Payson^  6  Sandf.,  210 ;  SarM 
case,  1  Duer,  614:. 

But,  although  this  be  the  case  as  regards  the  assertion  of  separate 
defences  by  allegation  or  traverse,  in  other  portions  of  the  answer,  there 
is  a  manifest  propriety  in  not  combining  with  the  clause  by  which  the 
objectionns  actually  taken,  any  traverse  of  the  allegations  of  the  com- 
plaint, or  any  other  allegations  of  fact,  beyond  those  which  are  strictly 
necessary  to  sustain  it.  The  issue  joined  by  that  division  of  the  answer 
should  be  in  the  nature  of  an  issue  of  law,  and  capable  of  being  sepa- 
rately disposed  of. 

The  law  on  the  subject  of  demurrable  objections,  has  been  already 
considered  in  the  last  chapter.  So  has  also  the  subject  of  the  waiver 
of  objections  of  that  nature,  if  not  pleaded  either  by  demurrer  or  answer. 

Apart  from  the  preliminary  matter  necessary  to  evidence  its  exist- 
ence, there  is  no  essential  difference  between  this  proceeding  and 
demurrer  pure,  in  the  mode  of  stating  the  actual  ground  of  objection. 
It  will,  therefore,  be  sufficient  to  refer  to  section  170,  in  the  preceding 
chapter,  devoted  to  that  subject. 

The  collateral  matter  neceseary  to  make  that  objection  apparent, 
must,  however,  be  stated  with  sufficiency.  A  denial  of  the  jurisdiction 
of  the  court  must,  accordingly,  show  a  want  of  such  jurisdiction  when 
the  suit  was  commenced,  or  it  will  not  be  sustainable.  Bridge  vs.  Pay- 
son,  1  Duer,  614. 

§  176,  Denial  of  Plaintiff^ 8  Case. 

■ 

This  line  of  defence,  the  next  which  presents  itself  in  the  order  above 
described,  is  one  of  high  importance,  and  demands  a  more  detailed  con- 
sideration than  the  preceding. 

The  denial  allowed  by  the  Code  may,  under  the  first  clause  of  sec- 
tion 149,  be  either  general  or  specific. 

It  must  be  directed  to  each  material  allegation  of  the  complaint,  save 
only  those  which  the  defendant  either  cannot  or  does  not  design  to  con- 
trovert. 

It  may  either  be  couched  in  direct  terms,  or  it  may  negative  "  any 
knowledge  or  information  sufficient  to  form  a  belief"  of  the  allegation 
sought  to  be  controverted. 

Previous  to  1852,  the  rule  in  this  respect  was  continually  fluctuating, 
a  fact  which  it  may  be  expedient  to  bear  in  mind,  in  considering  the 
earlier  decisions. 

Under  the  Code  of  1848,  a  specific  denial  of  the  allegation,  or  of  any 
knowledge  sufficient  to  form  a  belief,  was  prescribed. 

Under  that  of  1849,  the  denial  might  be  either  general  or  specific 
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and  might  be  made  according  to  information  or  belief,  or  to  any  know- 
ledge sufficient  to  form  a  belief. 

In  1851,  the  power  of  making  a  general  denial  was  taken  away,  and 
a  epocific  one  was  prescribed  in  all  cases.  That  specific  denial  was  to 
be  according  to  the  defendant's  knowledge,  information,  or  belief,  or  any 
knowledge  or  information  sufficient  to  form  a  belief. 

In  the  succeeding  year,  1852,  the  section  was  framed  as  it  now  stands, 
re&toring  the  power  of  general  denial,  and  in  effect  prescribing  that  the 
denial,  when  made,  must  be  either  direct  in  its  terms,  or  according  to 
the  single  alternative  formula  allowed  by  the  section. 

As  to  the  inconvenience  of  the  rule  of  1851,  whilst  in  operation,  see 
Rosenthal  vs.  Brush,  1  C.  E.  (N.  S.),  228 ;  Seward  vs.  Miller,  6  How., 
312,  and  KeteU<i8  vs.  Maybee,  1  C.  K.  (N.  S.),  363. 

In  relation  to  forms  of  denial,  held  to  be  sufficient,  under  previous 
phases  of  the  section,  and  prior  to  the  last  amendment,  as  above,  see 
Dan4  vs.  PotUr,  4  How.,  155 ;  2  C.  K.,  99 ;  Fry  vs.  Bennett,  5  Sandf., 
54;  1  C.  R.  (X.  S.),  238;  9  L.  O.,  330. 

It  will  be  sufficient  to  advert  to  the  provision  in  section  168,  that 
"  every  material  allegation  of  the  complaint,  not  controverted  by  the 
answer,  as  prescribed  in  section  149,"  "  shall,  for  the  purposes  of  the 
action,  be  taken  as  true,"  to  demonstrate  the  imperative  necessity  of 
never  omitting  this  line  of  defence,  by  way  of  precaution,  even  in  those 
cases  in  whicli  the  chief  reliance  of-  the  defendant  may  be  upon  new 
matter  affirmatively  set  up,  save  only  in  those  comparatively  rare 
instances,  where  he  is  either  unable  or  unwilling  to  controvert  any  por- 
tion of  the  case  as  stated  by  the  plaintiff.  See,  as  to  the  effect  of  such 
an  omission,  WhiUock  vs.  McKechnie,  1  Bosw.,  427 ;  Pardee  vs.  Schenck, 
11  How.,  500 ;  Archer  vs.  Boudinett,  1  C.  E.  (N.  S.),  372  ;  Corwin  vs. 
C<nrmin,  9  Barb.,  319 ;  EeiUy  vs.  Cooh,  22  How.,  93 ;  13  Abb.,  255. 
See  likewise,  as  to  the  effect  of  an  express  admission,  as  estopping  a 
defendant  from  introducing  evidence  whicli  may  contradict  it,  Cro^ne 
vs.  Leary,  6  Bosw.,  312. 

It  is  also  of  equal  importance  that  the  denial,  when  made,  should  be 
*(>  framed  as  to  cover  the  whole  ground,  either  of  the  complaint  itself, 
or  of  that  portion  of  it  to  which  it  is  intended  to  apply.  It  is  impossible 
to  be  too  cautions  upon  this  point,  as  an  unobserved  or  negligent  omis- 
sion, may  very  possibly  be  productive  of  serious  results  on  the  hearing. 
See  Loaaey  vs.  Orser,  4  Bosw.,  391.  See  collaterally,  as  to  the  effect  of 
an  omission  to  reply,  Walrod  vs.  Bennett,  6  Barb.,  144.  See  also  Har- 
led  vs.  Craft,  4  Duer,  122. 

Where  the  complaint  contains  several  claims,  and  one  or  more  are 
not  denied  by  the  answer,  the  plaintiff  is  entitled  to  enforce  their  imme- 
diate settlement,  on  motion  for  that  purpose,  leaving  the  action  to  pro- 
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ceed  as  to  euch  portions  as  are  controverted.     See  section  244,  last 
clause.     See  also  Troucy  vs.  Humphrey^  5  How.,  155  ;  3  C.  R.,  190. 

"When  an  answer  contains  other  matters  of  defence,  that  portion  of  it 
which  consists  of  a  denial  or  denials,  should  be  separately  stated,  as  a 
distinct  clause.  If  mixed  up  with  allegations  of  new  matter  in  the 
same  statement,  the  pleading  will  be  objectionable,  and  those  allega- 
tions liable  to  be  stricken  out,  on  a  motion  for  that  purpose.  Benedict 
vs.  Seymour^  6  How.,  298. 

The  same  case  is  authority,  that  matter  which  goes  in  mere  disproof 
or  rebuttal  of  the  plaintiff's  allegations,  or  of  the  conclusions  he  seeks 
to  draw  from  his  case  as  stated,  need  not  and  ought  not  to  be  specially 
pleaded ;  evidence  of  that  nature  being  already  admissible,  under  the 
issue  joined  by  a  simple  denial.  See  also  Radde  vs.  Ruckgdher^  3  Duer, 
684 ;  Davis  vs.  Hoppock^  6  Duer,  254 ;  Hull  vs.  Wheeler^  7  Abb.,  411 ; 
Limngston  vs.  Smithy  14  How.,  490  (492)  ;  Andrews  v&.  Bond^  16  Barb., 
633 ;  SchermerJvom  vs.  VanAlenj  18  Barb.,  29  ;  Bellinger  vs.  Craigue^ 
31  Barb.,  534 ;  JSobinson  vs.  I^rost,  14  Barb.,  536. 

But  any  defence  whatever,  which  is  not  strictly  responsive  in  its  nature, 
but  requires  the  allegation  of  new  matter  to  make  its  existence  appa- 
rent, cannot  be  given  in  evidence  under  a  general  or  other  denial,  but 
must,  on  the  contrary,  be  specially  pleaded.  Vide  ElyY%,  EKLe^  3  Comst., 
506 ;  BraziU  vs.  laham,  1  E.  D.  Smith,  437 ;  aflSrmed,  2  Kern.,  9 ; 
Texier  vs.  Gouvn^  5  Duer,  389 ;  McKyring  vs.  BtM^  16  N".  Y.,  297 ; 
Ford  vs.  Sampson^  30  Barb.,  183  ;  17  How.,  447 ;  8  Abb.,  332  ;  Raih- 
hone  vs.  McConnelly  21  N.  Y.,  466  ;  Bellinger  vs.  Cratgue^  31  Barb.,  534 
(539) ;  DiUaye  vs.  Parka^  31  Barb.,  132 ;  Beatty  vs.  SwarthoiUj  32 
Barb.,  293  ;  Loosey  vs.  Orser^  4  Bosw.,  391 ;  Hendricks  vs.  Decker^  35 
Barb.,  298. 

A  general  denial  of  the  allegations  of  tbe  complaint  puts  in  issue,  not 
merely  every  fact  alleged,  but  also  all  implications  and  conclusions  of 
law,  arising  out  of  those  facts  as  stated  by  the  plaintiff.  PrimMe  vs. 
Carruthers^  15  N.  Y.,  425  (429) ;  Bellinger  vs.  Craigue^  31  Barb.,  534: ; 
Academy  of  Mime  vs.  Hackett^  2  Hilt.,  217.  As  to  its  oflSce,  and  suffi- 
ciency in  preventing  a  default  from  being  taken  without  evidence,  see 
Patten  vs.  HazeweU^  34  Barb.,  421. 

If  a  general  denial  be  made,  it  has  been  held  that  a  subsequent  par- 
tial concession  of  facts  in  a  special  defence,  for  the  purpose  of  avoidance, 
will  not  be  available  on  the  trial  as  a  general  admission.  Troy  cLnd 
Rutland  Railroad  Company  vs.  Kerr^  17  Barb.,  581.  See  also  Tinvrv- 
send  vs.  Platt^  3  Abb.,  323,  as  to  the  preceding  denial  not  being  irrel- 
evant under  similar  circumstances.  A  general  denial,  rendered  incon- 
sistent by  subsequent  admissions,  was,  however,  decided  to  be  bad 
pleading,  and  directed  to  be  stricken  out,  unless  the  defendant  should 
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make  proper  amendments.     WilleU  vs.  Met/ropolitan  Insurance  Comr 
pany^  2  Bosw.,  678. 

As  to  a  general  denial  of  the  amount  claimed  by  the  plaintiff,  and 
sabsequent  admissions  of  a  certain  portion  of  it  being  due,  all  properly 
going  to  constitute  one  defence,  see  Spencer  vs.  Tooker^  21  How.,  333 ; 
12  Abb.,  353. 

Afi  to  the  form  in  which  a  general  denial  will  be  admissible,  see  JSTeZ- 
h^  vs.  Church,  4  How.,  339 ;  Rdbmaon  vs.  Frost,  14  Barb.,  536 ;  Gds- 
«fttx6,  Crocker,  9  Abb.,  39. 

Inasmuch  as  a  denial  in  this  form  puts  in  issue  the  whole  of  the  com- 
plaint, it  has  been  held  that  any  special  denials  of  facts  superadded  to 
it,  win  be  redundant.  Dennison  vs.  Dennison,  9  How.,  246.  A  general, 
and  also  a  specific  denial,  is  not  permitted  to  be  put  in  to  the  same  part 
of  the  complaint.    Blake  vs.  Eldred,  18  How.,  240. 

The  instances  in  which  an  unqualified  general  denial  can  be  properly 
put  in  are,  of  course,  comparatively  rare.  In  the  more  numerous  class 
of  cases,  some  at  least  of  the  facts  alleged  by  the  plaintiff  are  known  to 
the  defendant  to  be  true,  in  whole  or  in  part.  Under  these  circum- 
stances, the  proper  course  will  be  not  to  contest,  but,  on  the  contrary,  to 
adroit  that  portion  of  the  complaint,  putting  in  a  denial  of  the  remain- 
der, either  absolutely,  or  in  the  qualified  form  allowed  by  the  section, 
as  the  case  may  require.  As  to  the  admissibility  of  this  course  of 
pleading,  see  ParshaU  vs.  TiUou,  13  How.,  7;  Oetiesee  Mutual 
Insurance  Company  vs.  Moynihen,  5  How.,  321 ;  Smith  vs.  Wdls,  20 
How.,  158. 

The  more  usual  mode  of  putting  in  a  defence  of  this  nature,  will  be  by 
means  of  special  denials  of  those  allegations  of  the  complaint  which  are 
controverted,  omitting  to  notice  any  which  the  defendant  does  not  seek 
to  contest. 

In  traversing  the  plaintiff's  case,  it  is  not  necessary  to  separate  the 
different  denials.  The  provision  in  section  150,  requiring  several 
defences  to  be  separately  stated,  applies  only  to  affirmative  defences. 
OtisY^  Ross,  8  How.,  193  ;  11  L.  O.,  343. 

An  answer  may  contain  a  specific  denial  of  parts  of  the  complaint, 
and  a  general  denial  of  the  remainder.  Blake  vs.  Eldred,  18  How.,  240. 

As  to  the  inexpediency  of  qualifying  a  denial  in  general  terms,  where 
feasible,  by  subsequent  specification,  which  may  have  the  effect  of  limit- 
ing the  proofs  upon  the  trial,  see  Brown  vs.  Colie,  1  E.  D.  Smith,  265. 

A  denial,  when  made,  must  be  made  in  one  or  the  other  of  the  forms 
prescribed  by  the  Code,  or  it  will  be  insufficient.  A  mere  allegation 
^  ignorance  of  the  facts  alleged,  will  be  insufficient  to  raise  an  issue,  and 
^  &ctB  80  attempted  to  be  controverted  will  be  held  admitted.  Wood 
T6.  StoiMeb,  8  0.  K,  152 ;  EUan  vs.  Markham,  20  Barb.,  343 ;  Sayre 


80  ANSWEE. — §    176. 

vs.  Cvshmg^  7  Abb.,  371.    See  likewise  Chapman  vs.  Palmer^  12  How., 
37,  and  cases  below  cited,  as  to  a  denial  evasive  on  its  face. 

As  to  the  power  of  a  defendant  to  make  a  denial  on  information  and 
belief,  see  HaxikeU  vs.  Richards^  3  E.  D.  Smith,  13  (29),  per  Ingraham,  J., 
controverting  the  opinion  of  Daly,  J.,  at  special  term,  3  E.  D.  Smith, 
19 ;  11  L.  O.,  315 ;  followed  in  Therasaon  vs.  McSpeddon^  2  Hilt.,  1. 
That  a  traverse  is  no  longer  admissible,  except  in  one  of  the  two  modes 
prescribed  in  the  Code,  and  that  a  denial,  if  made  under  the  first  branch 
of  the  subdivision,  must  now  be  made  positively,  and  without  reserva- 
tion, is  there  laid  down.  See  likewise,  as  to  the  power  to  make  a  spe- 
cific denial,  on  information,  Edwards  vs.  Lent^  8  How.,  28. 

A  denial  of  the  allegations  of  the  complaint,  made  in  the  form  pre- 
scribed by  the  last  division  of  subdivision  1,  i,  ^.,  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief,  being  allowed  by  the 
Code,  raises,  when  interposed,  a  sufficient  issue.  Duncan  vs.  Lawrmc^y 
3  Bosw.,  103 ;  6  Abb.,  304 ;  Metropolitan  Bank  vs.  Lord^  /4  Duer,  630; 
1  Abb.,  185 ;  Leach  vs.  Boynton^  3  Abb.,  1 ;  Townsend  vs.  Plait^  3 
Abb.,  323 ;  Wesson  vs.  Jndd^  1  Abb.,  254 ;  Temple  vs.  Murray^  6  How., 
329 ;  Snyder  vs.  Wliite^  6  How.,  321 ;  Oenesee  Mutual  Insurance  Com- 
pany  vs.  Moynihen^  5  How.,  321;  Shemum  vs.  Bushnell^  7  How., 
171.  Also  in  Caswell  vs.  BushneU^  14  Barb.,  393 ;  De  Sayites  vs. 
Searle,  11  How.,  477  (478) ;  Brown  vs.  Ryckman^  12  How.,  313 ;  Chad- 
wick  vs.  Booth,  22  How.,  23 ;  13  Abb.,  249. 

Nor  is  it  necessary  for  a  defendant,  traversing  an  allegation  of  the 
complaint  in  this  form,  to  add  a  formal  denial  to  such  traverse.  Flood 
vs.  Reynolds,  13  How.,  112.  See,  however,  Fales  vs.  Hicks,  12  How., 
153,  and  numerous  other  cases  below  cited,  as  to  the  possibility  of 
impeaching  such  a  denial  for  falsity. 

A  denial  in  this,  or  any  other  form,  which  traverses  any  one  material 
allegation  of  the  complaint,  without  proof  of  which  the  plaintiff  caanot 
recover,  is  sufficient  to  raise  an  issue,  w^hich  must  be  tried  in  the  ordi- 
nary form.  HaUett  vs.  Harrower,  33  Barb.,  537.  See  also  cases  above 
cited,  and  Dickerson  vs.  Kimball,  1  C.  K.,  49 ;  Smith  vs.  Shufelt^  3 
C.  E.,  175,  under  the  former  system.  In  Loi^d  vs.  Ch^eseborcm^h^  4 
Sandf.,  696 ;  1  C.  K.  (N.  S.),  322,  it  was  also  held  competent  for  a 
defendant  to  raise  an  issue,  upon  a  fact  essential  to  the  plaintiff's  recov- 
ery, though  such  fact  be  not  averred  in  the  complaint. 

In  Sawyer  vs.  Warner,  15  Barb.,  282,  an  allegation  that  the  defendant 
never  gave  the  plaintiff  the  note  declared  on,  with  a  denial  of  indebted- 
ness, was  held  sufficient  to  raise  a  complete  issue,  as  to  its  making  and 
delivery. 

In  making  such  a  denial  as  above,  of  a  fact  presumptively  within  tlie 
defendant's  knowledge,  it  may  possibly  be  prudent  for  him  to  add  to  it 
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aa  averment  of  any  circunoLstances,  such  as  lapse  of  time  or  otherwise^ 
which  warrant  him  in  the  adoption  of  that  form.  Vide  Richardson  vs. 
Wiliofi^  1  Sandf.,  708 ;  Ketchwth  vs.  Zerega^  1  E.  D.  Smith,  553  ;  Shear- 
man  vs.  Jfew  York  Central  Mille,  1  Abb.,  187 ;  IcUes  vs.  Jlicks^  12 
How.,  153.  If  omitted,  the  answer  may  possibly  be  open  to  impeach- 
ment as  false.    See  cases  below  cited. 

Li  making  a  denial  in  the  qualified  form  allowed  as  above,  that  form 
most  be  strictly  followed.  An  attempt  to  substitute  any  other  for  it 
will  be  at  once  unnecessary  and  unadvisable,  and  may  render  the  denial 
itself  bad.  So  held,  as  to  a  denial  of  knowledge  sufficient,  &c.,  without 
mentioning  information,  Edwards  vs.  Leivt^  8  How.,  28.  As  to  a  denial, 
not  of  any,  but  of  sufficient  knowledge,  &c.,  vide  Walker  vs.  Hewitt^  11 
How.,  395.  As  to  a  denial,  on  information  and  belief,  of  all  &cts  in  the 
complaint  inconsistent  with  the  answer,  Blake  vs.  Eldred^  18  How., 
240.  As  to  a  mere  allegation  of  ignorance,  Sayre  vs.  Ouahing,  7  Abb., 
371 .  As  to  a  denial,  on  information  and  belief,  Thera^eson  vs.  McSpeddon, 
2  Hilt,  1.  See  also  Rackett  vs.  Richards,  3  E.  D.  Smith,  13 ;  11  L.  O., 
315 ;  but  controverted  by  Ingraham,  J.,  3  E.  D.  Smith,  29. 

A  bare  denial  of  a  conclusion  of  law,  without  controverting  the  facts 
from  which  that  conclusion  legitimately  flows,  will,  as  of  course,  be  a 
nullity.  Sec  heretofore,  book  YI.,  section  122 ;  and  Witherspoon  vs. 
Van  Dolar,  15  How.,  266  j  De  Sanies  vs.  JSearle,  11  How.,  477 ;  Ilig- 
t^ns  VB.  Rockwell^  2  Duer,  650 ;  Bfown  vs.  Ryckman,  12  How.,  313 ; 
Bcntley  vs.  Jones,  4  How.,  202 ;  Drake  vs.  Cockroft,  4  E.  P.  Smith,  34 ; 
10  How.,  377 ;  1  Abb.,  203 ;  MvUm  vs.  Kearney,  2  C.  R.,  18 ;  Fosdick 
V*.  Grcff,  22  How.,  158  ;  and  other  decisions  there  cited. 

Where,  however,  the  allegation  of  the  plaintiff  is  itself  couched  in  the 
form  of  a  conclusion  of  law,  a  denial  of  it  in  the  same  form,  will  be  both 
admifisible  and  efficient  for  all  purposes.  So  held,  as  to  an  allegation 
fA  indebtedness,  as  a  fact,  Anon.,  2  C.  E.,  67 ;  Morrow  vs.  Cougaat,  3 
Abb.,  328.  So  also,  as  to  a  similar  allegation  of  ownership  of  a  note, 
indorsed  by  the  defendant,  indorsement  or  delivery  to  the  plaintiff  not 
being  averred.  McKnigkt  vs.  Hunt,  3  Duer,  615.  See  also  Metrop<M- 
tan  Bank  vs.  Lord,  4  Duer,  .630 ;  1  Abb.,  185 ;  and  HiM  vs.  Wheeler, 
7  Abb.,  411.  As  to  an  allegatipn  of  the  ownership  of  chattels,  Dams 
vs.  Hoppock,  6  Duer,  254.    See  also  Wdl/rod  vs.  Bennett,  6  Barb.,  144. 

The  denial  of  immaterial  allegations  in  the  complaint  will  be  wholly 
unnecessary.  Sands  vs.  St.  John,  23  How.,  140 ;  Fry  vs.  Bennett,  6 
Saadt,  64 ;  9  L.  O.,  330 ;  1  C.  R.  (N.  S.),  238 ;  ParshaU  vs.  TiUaa, 
13  How.,  7  (8).  See  likewise,  Isham  vs.  Willianison,  7  L.  O.,  340 ; 
Nnmnan  vs.  Otto,  4  Sandf.,  668  ;  10  L.  O.,  14 ;  and  Barton  vs.  SackeUy 
Z  How.,  359 ;  1  C.  B.,  96,  with  reference  to  reply  to  an  immaterial 
•iefenoe.  It  is  only  material  all^ations  which,  if  not  controverted,  will 
Vol.  U.— 6 
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be  taken  as  trae.  A  traverse  of  such  allegations,  however,  if  made, 
cannot  be  objected  to  as  immaterial  in  itself,  by  the  party  whoge 
original  mispleader  has  caused  the  defect.  JKing  vs.  Uiica  Insurance 
Company^  4  How.,  485.  And,  where  there  is  any,  even  the  slightest 
doubt,  as  to  whether  the  matter  in  question  is  material  or  not,  it  will 
be  inexpedient  to  omit  this  precaution.  See  Dovan  vs.  JHnsmore^  33 
Barb.,  86  ;  20  How.,  503. 

Neither  is  it  necessary  to  interpose  a  denial,  to  allegations  which  the 
plaintiff  must  prove  under  any  circumstances,  as,  for  instance,  the 
amount  of  damages.  Connosb  vs.  Miei\  2  E.  D.  Smith,  314 ;  CHJhert 
vs.  Rounds^  14  How.,  46;  Molany  vs.  Dows^  15  How.,  261  (265)", 
McKemie  vs.  FarreU^  4  Bosw.,  192  (202).  The  proper  course  in  such 
a  case  is  to  deny  the  liability,  not  the  amount,  which  last  is  not  tra- 
versable. Hackett  vs.  Richards^  3  E.  D.' Smith,  13;  11  L.  O.,  315. 
In  replevin,  however,  the  value  of  the  property,  as  alleged  by  the 
plaintiff,  is  a  traversable  fact  See  Archer  vs.  Boudenett^  1  C.  R 
(N.  S.),  372. 

Nor  is  it  necessary,  for  a  defendant  to  assert  in  his  answer  the  con- 
verse of  a  proposition,  which,  if  true,  the  plaintiff  must  prove  before 
he  can  recover.    Wiea  vs.  Fanning^  9  How.,  643. 

A  traverse  of  non-issuable  matter  will  be  irrelevant,  and  imavailable. 
Harheck  vs.  Oraft^  4  Duer,  122  (128).  See  also  Edgerton'  vs.  Smdth^ 
3  Duer,  614.  But,  if  it  have  any  materiality  whatever,  it  will  not  be 
stricken  out  as  irrelevant,  however  inartificial  the  statement  may  be. 
Dovan  vs.  Dmsmore,  33  Barb.,  86 ;  20  How.,  503. 

A  counter-allegation  of  matter,  inconsistent  with  the  case  as  made 
by  the  complaint,  is,  of  course,  inadmissible  as  a  defence ;  but  it  will 
not  have  the  effect  of  a  denial,  or  prevent  the  allegation  of  the  com- 
plaint from  being  treated  as  admitted.  EUon  vs.  Markham^  20  Barb., 
343 ;  Wood  vs.  Whiting,  21  Barb.,  190 ;  Lemf  vs.  Bend,  1  E.  D.  Smith, 
169;  WhiilocJc  vs.  McKechnie,  1  Bosw.,  427;  Corwin  vs.  Corudn^  9 
Barb.,  219.  See,  as  to  the  effect  of  a  partial  denial,  in  connection  \^ith 
matter  of  this  nature,  Cotheal  vs.  Talmage,  1  E.  D.  Smith,  573. 

Such  an  allegation,  if  covering  the  whole  ground  of  the  plaintiff's 
claim  to  recover  in  the  action,  may,  however,  be  available,  as  consti- 
tuting a  special  denial.     See  (rilbert  vs.  Oram,  12  How.,  455. 

A  defendant,  entitled  to  omit  verification  of  his  answer,  must  inter- 
pose a  positive  denial.  If,  on  the  contrary,  he  declines  to  answer  any 
allegation,  on  the  ground  that  it  might  subject  him  to  a  criminal  pros- 
ecution, he  admits  it,  for  the  purposes  of  the  trial.  ScoveU  vs.  JVew^ 
12  How.,  319. 

A  denial,  when  made,  should  present  a  clear  and  complete  issue,  in 
snbstance  as  well  as  form.     See  Dimon  vs.  Dunn,  15  N.  Y.,  498. 
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A  denial  of  fraud  imputed  by  the  complaint,  will  be  wholly  una- 
vaib'fig,  when  coupled  with  the  admission  or  non-denial  of  facts,  from 
vrliieU  fraud  will  be  inferred.  Robinson  vs.  Stewart^  6  Seld.,  189; 
Dyk€r4f  vs.  Woodtoard,  7  How.,  313 ;  Churchill  vs.  Be^inett^  8  How.,  309. 

So  also,  where  a  denial  is  otherwise  manifestly  inconsistent  with 
sUteioentB  of  fact  contained  in  other  portions  of  the  same  pleading,  it 
aiAv  be  held  bad.  See  Livingston  vs.  Harrison^  2  E.  D.  Smith,  197 ; 
and  also,  with  reference  to  similar  denial  in  a  reply,  Lewis  vs.  Acker ^ 
II  How.,  163. 

An  answer,  admitting  the  existence  of  a  cause  of  action  for  assault, 
Imt  merely  denying  its  nature  and  extent,  was  held  to  raise  no  issue  to 
be  tried,  and  that  the  plaintiff  was  entitled  at  once  to  take  judgment, 
with  a  writ  of  inquiry.    Schnaderbeck  vs.  WerUi.^  8  Abb.,  37. 

The  subject  of  a  hypothetical  denial  has  been  already  considered, 
and  the  cases  in  point  cited,  in  book  VI.,  section  123,  See,  especially, 
as  to  the  extent  of  the  rule,  forbidding  it  under  ordinary  circumstances, 
Kfichum  vs.  Zerega^  1  E.  D.  Smith,  553,  there  fully  referred  to.  See 
also  Davan  vs.  Dinsmarej  33  Barb,,  86  ;  20  How.,  503. 

A  conjunctive  denial  of  separate  allegations,  has  been  held  bad  in  the 
following  cases,  as  involving  a  negative  pregnant :  Hopkins  vs.  Everett^ 
6  How.,  159 ;  3  C.  E.,  150 ;  Salinger  vs.  Lusck^  7  How.,  430  ;  Young  vs. 
Catletlj  6  Dner,  437.  See  also,  as  to  a  denial,  modo  et  formd^  Shear- 
inan  vs.  New  York  Central  MiUs,  1  Abb.,  187 ;  Baker  vs.  Bailey^  16 
Barb.,  54 ;  EUon  vs.  MarJcham^  20  Barb.,  343  ;  Dennison  vs.  Powell j 
16  How.,  467.  So  also,  as  to  a  statement  that  the  defendant  "  says 
he  denies."  Blake  vs.  Eldred,  18  How.,  240. 

The  strict  doctrine  on  this  subject  is,  however,  greatly  qualified  by 
a  more  recent  decision,  in  Wall  vs.  Buffalo  Water  Works  Company^  18 
X.  Y.,  119  (122),  which  holds  that,  under  these  circumstances,  the 
plaintiff's  remedy  is  by  motion  for  uncertainty ;  and  that,  if  that  pre- 
caution be  omitted,  he  will  be  presumed  to  have  been  satisfied  with  the 
pleading  as  it  stood,  especially  as,  under  the  present  system,  it  is  made 
••  the  duty  of  the  court  to  construe  pleadings  liberally." 

See,  likewise,  as  to  the  waiver  of  defects  in  a  pleading,  otherwise 
impeachable,  by  going  to  trial,  without  preliminarily  raising  the  question,, 
Elimi  vs.  Markham^  20  Barb.,  343 ;  Seeley  vs.  Engell,  3  Kern.,  542 
«r>48) :  White  vs.  Spencer,  4  Kern.,  247. 

A  mere  denial  of  interest,  or  ownership,  in  the  plaintiff,  whose  title 
H^pean  in  the  adverse  pleading,  will  be  insufiScient,  where  no  state- 

nMQt  of  facts  is  made  to  sustain  it.    See  Russell  vs.  Clappy  7  Barb., 

482;  4  How.,  847 ;  3  C.  E.,  64 ;  CatH/n  vs.  OwUer,  1  Duer,  253 ;  11 

L.  0.,  201.    (N.  B.  Not  affected  on  this  point  by  the  reversal,  reported 

1  Kim,  868 ;  10  How.,  816.) 
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The  courts  have  also,  in  numerouB  instances,  interfered  to  prevent  the 
defendant's  right  of  denial  from  being  grossly  abused,  and  have  stricken 
out  as  sham,  or  held  to  be  frivolous,  answers,  denying  facts  clearly 
within  the  knowledge  or  means  of  knowledge  of  the  party  pleading. 
Mott  vs.  BxiinieU^  1  C.  E.  (N.  S.),"  226  ;  affirmed  on  this  point,  2  E.  D. 
Smith,  50 ;  Jlmice  vs.  Bemming^  2  E.  D.  Smith,  48  ;  10.  R.  (N.  S.), 
204 ;  Nichols  vs.  Jonea^  6  How.,  355  ;  Edwards  vs.  Lent^  8  IIow.,  28 ; 
Bichardson  vs.  Wilton^  4  Sandf.,  708 ;  Ketchum  vs.  Zerega^  1  E.  D. 
Smith,  553;  Shearman  vs.  New  York  Central  MiUs^  1  Abb.,  187; 
Thorn  vs.  The  Same,  10  How.,  19 ;  Wesson  vs.  Jtcdd,  1  Abb.,  254 ; 
Chapman  vs.  Palmer,  12  How.,  37 ;  Eales  vs.  Micks,  12  How.,  153. 
See,  however,  the  view  taken,  that  an  answer  framed  in  this  manner, 
though  it  may  be  stricken  out  as  false,  on  proper  proof,  is  not  frivolous, 
in  Leach  vs.  Boynton,  3  Abb.,  1,  and  Wesson  vs.  Jvdd,  1  Abb.,  254, 
supra. 

But,  where  a  denial  merely  raises  a  wholly  insufficient  issue,  the 
answer,  if  it  contain  no  other  defence,  will  be  frivolous,  and  impeach- 
able accordingly.  See  Fleury  vs.  Bogei,  5  Sandtl,  646  ;  9  How.,  215 ; 
Flammer  vs.  JKline,  9  How.,  216 ;  Fleury  vs.  Brown,  9  How.,  217. 
See  also,  as  to  a  disregard  of  the  denial  of  a  non-issuable  fact,  Harbeck 
vs.  Craft,  4  Duer,  122  (128,  note). 

An  answer,  consisting  of  denials  only,  is  not  amendable,  as  of  course, 
inasmuch  as  it  requires  no  reply.  Phmib  vs.  WhippLeSy  7  How,,  411 ; 
Farr<md  vs.  Herheson,  3  Duer,  655. 

§  177.  SUOemeni  of  New  Matter. 

{a.)  Gekebal  Considerations. 

The  third  line  open  to  the  party  pleading,  consists  of  the  statement 
of  new  matter  constituting  a  defence.  It  must,  as  prescribed  by  section 
149,  be  made  in  ordinary  and  concise  language,  without  repetition. 

Section  150  allows  the  statement  of  any  number  of  defences,  whether 
legal  or  equitable,  or  both.    Each  must^  however,  be  separately  stated, 
and  must  refei*  to  the  cause  of  action  which  it  is  intended  to  answer, 
in  such  manner  as  tliat  it  may  be  intelligibly  distinguished.     See,  as  to 
tliis  last  requisition,  Kneedler  vs.  Stervibwrgh,  10  How.,  67.      Under 
rule  19,  each  separate  defence  so  stated,  should  also  be  plainly  num- 
bered.    See,  as  to  the  necessity  of  such  separation,  Spencer  vs.  Babcock^ 
22  Barb.,  326  (335) ;   Bridge  vs.  Payson,  5  Sandf.,  210 ;  Lynch  vs. 
Murray,  21  How.,  154 ;  and,  as  to  the  mode  in  which  it  should   be 
made,  Benedict  vs.  Seyrrumr,  6  How.,  298  ;  'Lvppmoctt  vs.  Goodxovtv^  8 
How.,  242. 

In  effecting  such  division,  each  separate  plea  or  grouiKl  of  defonce 
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shonld,  as  stated,  be  complete  in  itself,  witl^out  any  necessity  to  refer 
to  other  portions  of  the  answer  to  sustain  it.  It  is,  however,  admissible 
to  depart  from  this  rule,  so  far  as  regards  the  allegation  of  new  matter 
applicable  to  one  or  more  in  common^ 

An  averment  of  this  nature  may  be  made  in  a  preliminary  form, 
reference  being  made  to  it  in  each  subsequent  branch  of  defence  as 
pleaded.  See  Spencer  vs.  Babcock^  and  Bridge  vs.  Payson^  above  cited. 
^  also  JTenta  Branch  of  State  Bank  of  Ohio  vs.  Lee^  2  Bosw.,  694; 
7  Abb.,  372;  Ayraultve.  Chamberlain^  33  Barb.,  229.  See  also  col- 
laterally, as  to  statements  in  a  complaint,  Sinclair  vs.  Fitch^  3  E.  D. 
Smith,  677 ;  Loosey  vs.  Orser^  4  Bosw.,  391. 

On  the  other  hand,  a  separate  objection,  taken  by  the  plaintiff  to  one 
of  several  separate  defences  or  answers,  must  stand  by  itself,  and  he 
cannot  sustain  his  case,  by  admissions  or  averments  to  be  found  in 
another.  Ayres  vs.  Covell^  18  Barb.,  260 ;  Swift  vs.  IRngaley^  24 
Barb.,  541. 

In  secrtion  149,  the  word  defence  is  used,  it  seems,  in  a  restricted,  and 
not  in  a  popular,  sense,  and  is  confined  to  the  statement  of  new  matter 
thereby  authorized.  Hmighion  vs.  Toionsend^  8  How.,  441.  And  such 
new  matter  must  consist,  it  has  been  held,  of  facts  going  in  avoidance, 
and  not  in  denial,  of  the  plaintiff's  cause  of  action,  as  alleged.  See 
Radde  vs.  Rnckgaber^  3  Duer,  684 ;  (Hlhert  vs.  Oram^  12  How.,  456 ; 
Bellinger  vs.  Grague^  31  Barb.,  534  (537) ;  Bell  vs.  Jo^*,  33  Barb., 
627.    See  also  Garter  vs.  Koezdey^  14  Abb.,  147. 

This  definition  seems,  however,  to  be  a  little  too  restricted,  inasmuch 
as  new  matter  may  be  pleadable,  which  amounts  in  its  operation  to  a 
direct  denial,  though  alleged  as  in  avoidance.  See,  as  to  a  statement 
of  facts  impeaching  the  plaintiff's  right  to  sue,  Walrod  vs.  Bennett^  6 
Barb.,  144. 

To  be  available  as  a  pleading,  the  answer  must  of  course  show 
Kjme  defence.  Drake  vs.  Gochroft^  4  E.  D.  Smith,  34 ;  10  How.,  377 ; 
1  Abb.,  203.  A  partial  one  is  however  pleadable,  and  will  be  good 
pro  ienta.  And  it  should,  in  such  case,  be  pleaded  as  actually  existent, 
the  former  general  issue  being  abolished.  Houghton  vs.  Towiisend^  8 
How.,  441 ;  Willis  vs.  Taggard^  6  How.,  438 ;  Blai/r  vs.  Glaxton^  18 
X.  Y.,  529  ;  AUen  vs.  Haskins,  6  Duer,  382 ;  Zooeey  vs.  Orser,  4  Bosw., 
891 ;  overruling  the  stricter  doctrine  held  in  jKkeedler  vs.  Sternburgh^ 
10  How.,  67,  and  Herr  vs.  Barnberg^  10  How.,  128.  The  remedy  of 
the  plaintiff  in  such  eases,  lies  in  a  motion  to  satisfy,  or  by  taking 
jad^ent,  as  provided  for  under  section  246,  in  the  case  of  an  admia- 
sible  counter-claim  falling* short  of  the  plaintiff's  demand. 

The  answer,  as  above  ahown,  may  contain  any  number  of  defences, 
provided  only  they  be  separately  stated.    See  Mott  vs.  Bumetty  2  K 
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D.  Smith,  50 ;  1  C.  R  (N.  S.),  225 ;  Zansingh  vs.  Parker,  9  How., 
288 ;  HoUeribeck  vs.  Chwy  9  How.,  289 ;  HacMey  vs.  Ograan,  10  How., 
44 ;  Stiles  vs.  Comstoch,  9  How.,  48;  Ormsby  vs.  Douglas,  5  Duer,  665. 
See  also  decisions  cited  in  book  VI.,  section  123,  under  the  head  of 
Hypothetical  and  Alternative  Pleading.  These  cases  seem  to  overrule 
the  stricter  doctrine  held  in  Roe  vs.  Rogers,  8  How.,  356 ;  Schneider 
vs.  Schtdtz,  4  Sandf.,  664 ;  Meyer  vs.  SchvUz,  ibid.;  Arnold  vs.  Dimm, 
4  Sandf.,  680 ;  Ormshy  vs.  Douglas,  2  Abb.,  407. 

As  to  its  being  no  longer  incompatible  to  combine  defences  by  way 
of  abatement  and  of  bar,  in  the  same  pleading,  see  above,  section 
174,  under  the  head  of  Demurrer  hy  Answer,  and  decisions  there 
referred  to. 

But  defences  positively  inconsistent  in  their  nature,  cannot,  it  has 
been  held,  be  properly  combined.  See  Brown  vs.  GUman,  16  How., 
527 ;  WUlett  vs.  Metropolitan  Insuram.ce  Company,  2  Bosw.,  678 ;  Liv- 
ingston vs.  Harrison,  2  E.  D.  Smith,  197.  See  also  Ryle  vs.  Harring- 
ton, 14  How.,  59 ;  4  Abb.,  421,  as  to  an  answer  being,  in  this  view,  to  be 
taken  as  a  whole. 

The  above  general  principle,  empowering  any  number  of  defences  to 
be  pleaded,  if  separately  stated,  would  seem  to  abrogate  the  former 
principle,  that  matter  in  avoidance  could  not  be  pleaded,  except  in 
connection  with  a  confession  of  the  plaintiff's  case,  and  to  overnile 
the  following  cases,  holding  to  the  contrary :  Arthur  vs.  Brooks,  14 
Barb.,  533 ;  Boyce  vs.  Brown,  7  Barb.,  80 ;  affirming  same  case,  3 
How.,  391  (so  far  as  it  holds  the  answer  in  that  case  bad  for  duplicity) ; 
McMurray  vs.  Gifford,  5  How.,  14 ;  Lewis  vs.  Kendall,  6  How.,  59 ; 
AnihdL  vs.  Hwnter,  6  How.,  255 ;  1  C.  R  (N.  S.),  403 ;  Buddir^gton 
vs.  Davis,  6  How.,  401. 

As  to  the  propriety  of  couching  the  averments  of  fact  in  an  answer 
in  positive  terms,  whenever  admissible,  see  heretofore,  book  VI,,  sec- 
tion 123,  and  decisions  there  cited. 

The  statement  of  facts  constituting  a  defence,  need  not  be  accompa- 
nied with  the  reasons  why  it  should  operate  as  a  bar ;  the  intent  to  rely 
upon  it  is  a  necessary  inference.    Bridge  vs.  Payson,  5  Sandf.,  210. 

A  portion  of  an  answer,  professing  to  be  a  defence  to  the  whole  of 
the  complaint,  but  being,  in  fact,  an  answer  to  part  only  of  the  cause 
of  action,  was  held  to  be  bad  in  Thumb  vs.  Walraih,  6  How.,  196  ;  1 
C.  R.  (N.  S.),  316. 

Boyce  vs.  Brown,  7  Barb,,  80 ;  affirming  sa/nie  ease,  3  How.,  391, 
will  afford  an  illustration  of  most  of  the  principal  faults  which  can  be 
committed  in  framing  the  allegations  of  a  defence. 

The  principle  of  secundum  allegata,  is  equally  applicable  to  the 
allegation  of  defences  as  to  that  of  grounds  of  action,  and  any  matter 
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omitted,  or  imperfectly  pleaded  by  the  defendant,  cannot  be  given  by 
him  in  evidence.  See  this  subject  heretofore  fully  considered,  and  the 
decisions  in  point  cited,  in  book  YI.,  section  122. 

The  principles  that  facts,  as  such,  and  not  conclusions  of  law  or 
matters  of  evidence,  form  the  proper  subject  of  allegation,  and  that,  if 
a  defence  be  alleged,  it  must  be  alleged  suflSciently,  and  with  certainty, 
are  equally  and  universally  true,  as  regards  defensive,  as  well  as 
aggressive  pleading.  These  subjects  have  been  already  fully  discussed 
in  their  general  aspect,  in  book  VL,  section  122. 

It  is  therefore  indispensable,  whenever  the  defendant  sets  up  a  special 
defence,  depending  in  any  respect  upon  the  proof  of  new  matter, 
that  such  new  matter  should  be  specially  pleaded.  If  not,  the  defence 
will  be  waived,  and  wholly  unavailable. 

So  held,  as  to  cause  of  justification  or  excuse,  in  trover.  JPly  vs  £Me, 

3  Comst.,  606;  Jacobs  vs.  JSemsen,  35  Barb.,  384;  12  Abb.,  390; 
Buckman  vs.  Brett,  36  Barb.,  696;  22  How.,  233 ;  13  Abb.,  119.  As 
to  a  claim  of  adverse  lien,  as  against  the  demand  of  the  plaintiff,  in  the 
same  form  of  action.    Hmie  vs.  Anderson,  2  Duer,  318. 

As  to  a  claim  of  title,  adverse  to  that  of  the  plaintiff.  Fo^*d  vs. 
Sampson,  30  Barb.,  183 ;  lY  How.,  447 ;  8  Abb.,  332 ;  Rathbme  vs. 
McConntH,  21  N.  Y.,  466 ;  Kissam  vs.  Roberts,  6  Bosw.,  164.  Or  of 
leave  and  license.  Same  case.  Or  of  license  as  a  defence  to  an  action 
in  trespass.     Haight  vs.  Badgdey,  16  Barb.,  499. 

As  to  the  defence  of  coverture.  Castree  vs.  Ga/veUe,  4  E.  D.  Smith, 
425  ;  DiUaye  vs.  Parks.  31  Barb.,  132.  Or  that  of  infancy.  Tread- 
well  vs.  Bruder,  3  E.  D.  Smith,  696. 

Or  the  defence  of  payment,  in  whole  or  in  part.  McKyringv^.  BttUy 
16  N.  Y.,  297 ;  Ccdkins  vs.  Packer,  2J  Barb.,  276  (282) ;  Texier  vs. 
Gouin,  5  Duer,  389 ;  Grosvenor  vs.  Atlantic  Fire  Insurance  Company 
of  Brooklyn^  1  Bosw.,  469.  Or  that  of  set-off  or  counter-claim.  Sheldon 
vs.  Wood,  2  Bosw.,  267.    Or  that  of  recoupment.    Orane  vs,  Ilardraan, 

4  £.  D.  Smith,  339.  Or  that  of  unskilfulness,  in  an  action  for  work, 
labor,  and  services.  Raymond  vs.  Richardson,  4  E.  D.  Smith,  171. 
Or  tliat  of  an  escape. .  Loosey  vs.  Orser,  4  Bosw.,  391. 

Or  the  defence  of  usury.  Fay  vs.  Grimsteed,  10  Barb.,  321 ;  GovHd 
vg.  Segee,  6  Duer,  260.  Or  that  of  an  award  in  bar.  BraziU  vs.  Isham, 
2  Kern.,  9  (17) ;  affirming  sam£  case,  1  E.  D.  Smith,  437. 

Or,  generally,  any  defence  which  does  not  rest  entirely  in  negation, 
or  iu  matter  going  strictly  in  disproof  of  the  plaintiff's  case,  but  which 
depends,  on  the  contrary,  on  the  proof,  in  whole  or  in  part,  of  affirma- 
tive matter  in  avoidance.  See,  as  to  the  principle  in  general,  Drake  vs. 
Coekroft,  4  K  D.  Smith,  34  (37) ;  10  How.,  377 ;  1  Abb.,  203 ;  Bra&iU 
V8,  Ishamj  2  Kent*,  9  (17) ;  Ogden  vs.  Raymond,  6  Bosw.,  16. 
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Every  defence  of  this  tiatnre,  to  be  available,  must  be  pleaded.  New 
York  Central  Tmiirance  Compofny  vs.  National  Protection  Insurance 
Company^  20  Barb.,  468.  N.  B. — The  reversal,  at  4  Kern.,  85,  does 
not  affect  thfe  general,  but  only  the  special  application  of  this  principle 
to  that  particular  case.  And  it  must  be  so  pleaded  fully,  correctly,  and 
sufficiently,  in  all  respects,  and  with  all  necessary  incidents.  Van  De 
Sande  vs.  Ilall^  13  How.,  458 ;  Shddon  vs.  Wood^  2  Bosw.,  267 ;  Bra- 
sill  vs.  Isha7n,  2  Kern.,  9  (17) ;  DevendoTf  vs.  Bearddey^  23  Barb., 
656 ;  Welch  vs.  HazeUon^  14  How.,  97 ;  Graham  vs.  HarT</wei\  18 
How.,  144 ;  Gasper  vs.  Adams^  28  Barb.,  441. 

Several  defences  may  be  put  in,  to  several  items  of  charge  made  by 
the  complaint,  though  all  included  in  one  count.  Longworthy  vs. 
Knapp^  4  Abb.,  115. 

(S.)  Further  Division  of  Subject. 

It  may  be  convenient  to  divide  the  further  treatment  of  the  subject 
of  affirmative  defences,  into  two  general  heads,  considering,  in  their 
order : 

1.  Defences,  in  which  the  new  matter  alleged  is  special,  and  of  such 
a  nature  that,  if  substantiated,  it  disposes  of  the  whole  question,  and 
shuts  out  further  or  general  evidence,  or  general  discussion  upon  the 
merits. 

2.  Ordinary  defences,  under  which  the  whole  case  goes  to  the  court 
or  jury,  on  the  general  merits,  as  established  by  the  Allegations  and 
proofs  of  both  parties. 

§  1*7  8.  Statemera  of  New  Matter  Continued. — facial  Defences. 

{a.)   ESTOPPKL. 

This  line  of  defence  preseiits  itself,  as  one  of  the  most  extended  and 
ithportant  of  those  constittiting  the  class  treated  of  in  this  section.  The 
objectioii  is  bile,  however,  of  a  general  hature,  and  not  exclusively  con- 
fined in  its  assertion  to  a  defendant  as  against  a  plaintiff.  The  former 
may,  on  the  contrary,  be  as  fully  estopped  frbm  setting  up  a  defence, 
as  the  latter  from  establishing  a  cause  of  action.  It  is  likewise  an 
objection,  that  is  not  of  necessity  total,  but  may  be  partial  in  its  nature, 
excluding,  not  the  whole  case  sought  to  be  brought  forward,  but  only 
sonic  particular  branch  or  division  of  that  case.  Still,  as  the  objection 
te  one  which  is  more  frequently  found  in  the  mouth  of  the  defendant, 
ahd  inore  frequently  urged  by  way  of  total  preclusion,  it  Will  be  more 
convehient  to  consider  it  in  its  general  bearings,  in  the  present  section, 
rather  than  to  treat  it  in  its  partial  aspects  on  different  occasions. 

Estoppel  may  be  shortly  defined,  as  the  establishment  of  a  state  of 
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circumstances,  under  which  the  adverse  party  Is  precluded,  by  his  own 
acta,  or  by  the  relation  in  which  he  stands,  from  setting  up  or  intro- 
ducing e\ddence  of  a  defence,  or  of  a  claim,  which,  but  for  the  existence 
of  those  circumstances,  might  hare  been  tenable.  An  estoppel  may  be 
either  of  record,  or  in  pais,  i.  ^.,  it  may  arise  in  respect  of  unrecorded 
acts  or  declarations  of  the  parties.  The  former,  when  established,  is 
conclusive,  and  cannot  be  countervailed  by  argument.  See  Mersereau 
vs.  Pearmll,  19  N.  T.,  108.  Its  consideration  will  be  entered  upon  in 
the  next  subdivision  of  the  section.  The  present  will  be  devoted  to 
that  of  the  latter. 

Estoppel  in  pais  is  purely  a  defence  of  fact,  and  not  of  law — a  rule  of 
evidence,  and  not  a  mode  of  enforcing  contracts.  "  Its  use  is  to  pre- 
clude a  party  from  maintaining  by  evidence,  what  he  has  before  denied : 
or  disproving  that  which  he  has  before  admitted ;  when  the  other  party 
has  acted  upon  the  faith  of  the  admission  or  denial,  in  such  a  manner 
that  he  will  be  injured,  unless  the  same  be  held  conclusive." 

It  is  essential,  therefore,  to  every  estoppel  in  pais,  that  it  relate  to 
some  matter  of  fact,  previously  admitted  or  denied  by  the  pafty  sought 
to  be  estopped.  An  admission  as  to  the  law,  or  the  legal  effect  of  a 
contract,  is  never  held  to  work  one.  It  is  also  necessary  that  the  fact 
should  be  one,  of  which  the  party  claiming  the  benefit  of  the  estoppel 
was  ignorant.  The  basis  of  an  estoppel  in  pais  is  fraud.  It  is  not,  it 
is  true,  essential  that  there  should  have  been  an  intention  to  deceive. 
But,  there  must  have  been  a  confidence  reposed,  which  would  be 
betrayed  to  the  injury  of  one  party,  if  the  other  is  permitted  to  retract 
his  admission  or  denial.  See  Crawford  vs.  Lockicood,  9  How.,  547 
(550,  551),  per  Selden,  J. 

The  general  nature  of  estoppel  is  thus  further  defined  by  Hogeboom, 
J.,  in  Loun^tmry  vs.  Depew,  28  Barb.,  44  (48, 49) :  "  The  whole  doctrine 
of  estoppel  rests  upon  this  foundation,  that  a  party  has  refused  to  speak 
when  he  ought  to  liave  done  so,  and  has  omitted  to  make  known 
important  facts,  the  khowledge  of  which  would  have  induced  a  differ- 
ent course  of  action,  from  what  would  have  taken  place,  if  all  the  facts 
had  been  disclosed.  Although  the  doctrine  of  estoppel  is  not  always 
carefully  expressed,  the  cases  all  go  upon  the  assumption  that  the  party 
estopped  is  guilty  of  a  false  statement  or  of  a  concealment  of  material 
facts,  at  a  time  when  he  has  an  opportunity,  and  is  called  upon  to 
speak,  which  representation  or  concealment  has  had  a  material  influ- 
ence upon  the  coifiduct  of  a  third  party,  who  would  now  suffer  injury, 
without  fault  on  his  part,  if  the  real  tnith  were  disclosed  and  allowed 
to  have  its  legitimate  «ffeet"  (a  number  of  decisions  being  then  refer- 
red to). 
To  work  an  estop^  in  pa/iSy  theref<M^,  the  admission  or  conduct 
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relied  on  must  be  in  respect  of  matter  of  fact,  and  not  of  law  or  of  con- 
tract ;  it  must  have  been  designed  by  the  one  party  to  influence  the 
conduct  of  the  other,  or  that  of  his  privy  in  blood  or  estate,  under 
whom  he  claims ;  and  it  must  actually  have  had  that  effect,  and  been 
actually  relied  on.  Carpenter  vs.  Stilwell^  1  Kern.,  61  (73,  74) ;  Qrif- 
fith  vs.  Beecher^  10  Barb.,  432  ;  Hunt  vs.  Moultrie^  1  Bosw.,  631 ; 
De  Lancey  vs.  Ganong^  5  Seld.,  9  (25) ;  AcJdey  vs.  Dygert^  33  Barb., 
176 ;  Van  I^ess  vs.  Bush,  22  How.,  481 ;  14  Abb.,  33 ;  Blimn  vs. 
Bleakley,  23  How.,  124.  And,  to  work  an  equitable  estoppel,  there 
must  also  be  an  intention  to  mislead,  as  well  as  a  misleading.  See 
Jewett  vs.  Miller,  6  Seld.,  402. 

As  to  the  doctrine  of  equitable  estoppel  in  general,  and  as  to  the 
principle  that  ignorance  of  law  constitutes  no  excuse,  and  that,  to  create 
one,  actual  fraud  is  not  absolutely  essential,  but  that,  on  the  contrary, 
a  person  acting  in  ignorance  or  mistake  may,  by  his  conduct,  estop 
himself  or  his  privies  in  blood  or  estate,  if  such  conduct  cause  injury  to 
the  other  party,  see  Tiltan  vs.  Nelson,  27  Barb.,  595.  See,  as  to 
the  giving  erroneous  information,  inducing  action  working  an  estoppel, 
though  honestly  given,  Kingdey  vs.  Vernon,  4  Sandf.,  361. 

Being  a  defence  which  tends  to  exclude  the  truth,  estoppel  is  not 
favored,  and  a  strict  construction  will  be  applied.  Lounshury  vs. 
Depew,  28  Barb.,  44,  supra.  See  especially,  as  to  this  defence  not 
being  favored  in  equity,  unless  there  is  a.  strict  estoppel  at  law ;  and 
that,  to  be  available,  an  estoppel  must  be  both  certain  and  direct,  and 
also  mutual,  Dempsey  vs.  Tylee,  3  Duer,  73  (100).  See  likewise  gen- 
erally, Cadin  vs.  Grote,  4  E.  D.  Smith,  296 ;  Andrexos  vs.  Bond,  16 
Barb.,  633  (641) ;  Mechanics'  Bank  vs.  New  York  and  New  Haven 
Railroad  Company,  3  Kern.,  599  ( 638 )  ;  Campibell  vs.  HaU,  16 
N.  Y.,  575. 

Where  statements  have  been  made,  in  relation  to  part  only  of  a  cause 
of  action,  they  are  binding,  only  to  the  extent  to  which  they  have  been 
acted  upon,  by  the  party  setting  up  the  estoppel.  Merrill  vs.  Tylee, 
C.  A.  Seld.,  Notes,  April  12th,  1853,  p.  47. 

The  rules  to  be  adopted  in  pleading  a  defence  of  this  description  flow 
naturally  from  the  principles  above  laid  down,  and  are  simple  in  their 
nature. 

The  act  or  omission  relied  on  as  constituting  an  estoppel,  must  of 
course  be  clearly  and  distinctly  averred,  according  to  the  ordinary  prin- 
ciples governing  the  averment  of  facts ;  and  its  connection  with  the 
cause,  or  with  the  portion  of  the  cause  of  action  sought  to  be  estopped, 
must  be  clearly  shown.  That  act  or  omission  must  be  charged  to  have 
been  meant  to  influence,  and  to  have  actually  influenced  the  conduct 
of  the  party  setting  up  the  defence,  and  his  ignorance  of  the  real  truth 
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most  be  stated.  SQs  reliance  on  it,  and  action  based  on  that  reliance, 
and  consequent  loss  and  injury,  must  be  also  distinctly  pleaded,  and, 
fraud  being  the  yirtnal  basis  of  the  defence,  fraud,  wherever  the  facts 
admit  of  it,  should  be  directly  charged. 

Whfre  the  transaction  was  not  between  the  actual  parties,  but 
between  their  or  one  of  their  privies  in  blood  or  estate,  the  connection 
of  tlie  party  pleading,  with  the  actual  parties  to  the  transaction,  should 
be  distinctly  shown,  and  a  claim  that  the  adverse  party  is  estopped 
iiad  better  always  be  made  in  terms,  so  as  to  give  clear  notice  that  the 
defence  is  relied  on ;  the  more  so,  as,  not  being  a  favored  one,  that 
defence  may  the  more  easily  be  held  to  have  been  waived. 

It  would  be  idle  to  attempt  to  give  a  digest  of  all  the  cases  bearing 
upon  this  complicated  subject.  It  may  be  convenient,  however,  to 
give,  as  on  former  occasions,  a  short  synopsis  of  the  more  recent  deci- 
sions relating  to  the  principle  in  question,  without  going  into  minor 
details,  but  arranging  them  in  broad  and  general  classes. 

A  party  who  has  received  the  benefit  of  a  contract,  will,  as  a  general 
rule,  be  estopped,  in  an  action  brought  upon  that  contract,  from  con- 
troverting its  validity,  whilst  he  retains,  or  when  he  has  appropriated 
that  benefit  to  his  own  use.  Palmer  vs.  Laurence^  3  Sandf.,  161 ; 
Steam  Navigation  Company  vs.  Weedy  17  Barb.,  378 ;  JSoffle  Works  vs. 
Churchill,  2  Bosw.,  16ti. 

On  similar  principles,  it  was  held  that  a  party  who,  in  one  proceed- 
ing, had  elected  to  annul  and  disaffirm  a  note  as  void,  on  the  ground 
of  usury,  could  not  afterward  claim  the  benefit  of  the  same  note,  in 
another  action,  as  constituting  a  payment.  Central  City  Bank  vs. 
Dana^  32  Barb.,  296. 

And  especially  is  this  the  case,  when  the  dealing  is  with  a  company, 
disqualified  from  a  peculiar  course  of  dealing  by  the  terms  of  its  incor- 
poration.   Same  cases,    A  party  dealing  with  such   a  body  or  its 
officers,  admits,  by  such  dealing,  its  legal  incorporation  and  its  capacity 
to  contract,  arid  cannot  afterward  question  either.    White  vs.  Coventry, 
29  Barb.,  305 ;  ZeaviU  vs.  PeU,  27  Barb.,  322 ;  Mott  vs.  Uiiited  States 
Trust  Company,  19  Barb.,  568  ;  Palmer  vs.  Stnith,  6  Sold.,  303 ;  EagU 
Wmlcs  vs.  Churchill,  2  Bosw.,  166  ;  Ogden  vs.  Raymond,  6  Bosw.,  16. 
So  also  a  stockholder,  participating  in  the  management  of  such  a  body, 
cannot  question  the  regularity  of  its  proceedings  for  incorporation,  in 
an  action  against  him  by  a  creditor.    Eaion  vs.  Aspinwall,  6  Duer, 
176;  13  How.,  184;  3  Abb.,  417;  affirmed,  19  N.  Y.,  119;  AiboU  vs. 
The  Same,  26  Barb.,  202 ;  Mead  vs.  Keeler,  24  Barb.,  20.    Nor  can  a 
surety  for  such  a  body  question  its  existence.    People  vs.  McCmnber, 
27  Barb.,  632.    Kor  can  a  stockholder  or  member  of  a  corporation  de ' 
faetOy  when  sued  for  calls  or  dues,  avail  himself  of  a  similar  objection, 
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that  it  is  not  a  corporation  de  jure.  Mechanics^  Building  Assoeiation 
vs.  St^evens^  5  Dner,  676 ;  Brouwer  vs.  Appleby^  1  Sandf..  157 ;  Schenec- 
tady and  Saratoga  Plank  Road  Company  vs.  Thatcher^  1  Kern.,  102. 
See  however  Macedon  and*  Bristol  Plank  Road  Company  vs.  Lapham^ 
18  Barb.,  312.  * 

Nor  can  an  individual,  assuming  the  name,  and  exercising  the  func- 
tions of  such  a  body,  question  the  legitimate  consequences  of  his  own 
acts  or  dealings  in  a  corporate  name.    Patchin  vs.  Ritter,  27  Barb.,  34. 

And  such  an  incorporation  cannot  deny  or  avoid  its  own  acts  or 
dealings  in  its  corporate  name,  though  in  excess  of  its  legitimate  powers,  as 
against  a  holder  in  good  faith,  without  notice,  or  where  its  own  repre- 
sentations, or  those  of  its  authorized  oflScers,  have  induced  the  dealing. 
Bridgeport  City  Bank  vs.  Empire  Stone  Dressing  Company^  30  Barb., 
421 ;  19  How.,  51 ;  Bank  of  Genesee  Vs.  Paichin  Bank^  3  Kem.,  309; 
Same  case^  19  N.  Y.,  312 ;  City  Bank  of  Neio  Haven  vs.  Pei^kxiis^  4 
Bosw.,  420 ;  Bissell  vs.  Michigan  Southern  and  NortKern  Indiana 
Railroad  Companies^  22  N.  Y.,  258 ;  Parish  vs.  Whe^der^  22  N.  Y., 
494.  Nor  can  such  a  body,  purchasing  or  selling  property,  deny  its 
liability  for  the  price,  on  the  ground  of  want  of  power.  See  case  last 
cited.  See  also  De  Graff  vs.  American  Linen,  Thread  Company^  24 
Barb.,  375  (379) ;  Steam  Navigation  Company  vs.  Weed^  supra  /  and 
cases,  especially  SacketCs  Harbor  Bank  vs.  Lewis  County  Bank^  11 
Barb.,  213,  there  cited. 

And  the  same  principle  extends  also  to  the  oflScer  of  such  a  body, 
who  cannot,  when  sued  in  his  private  capacity,  deny  the  effect  of  his 
acts  as  such  oflScer.  See  Moss  vs.  AveriUy  6  Seld.,  449.  Nor  can  a 
privy  of  the  dealings  of  such  a  body,  as  an  accommodation  indorser, 
set  up  a  defence,  from  which  the  company  itself  would  be  precluded. 
Hungerford^s  Bank  vs.  Potsdam,  and  Watertoion  Railroad  Company, 
9  Abb.,  124. 

The  defence  thus  precluded  was  that  of  usury,  which,  under  the  act  of 
the  6tli  of  April,  1850,  chapter  172,  p.  344,  cannot  be  set  up  by  a  cor- 
poration, or  by  its  receiver.  See  Curtis  vs.  Leavitt,  15  N.  Y.,  9 ;  Safne 
case,  17  Barb.,  309 ;  ButterwortK  vs.  CBrien,  28  Barb.,  187 ;  16  How,, 
503 ;  7  Abb.,  456.  And  this,  whether  such  corporation  be  foreign  or 
domestic.  Southern  Life  Insurance  and  Trust  Company  vs.  Packer, 
17  N.  Y.,  51. 

As  to  whether  a  mimicipal  corporation  is  or  is  not  estopped  from 
questioning  the  validity  of  its  own  legislative  acts,  see  Brittofi  vs. 
The  Mayor  of  New  York,  21  How.,  251 ;  12  Abb.,  367,  note,  main- 
taining the  negative ;  and  Mayor  of  New  York  vs.  Second  Avenitee 
Railroad  Company,  21  How.,  257 ;  12  Abb.,  364,  holding  the  affirma- 
tive of  the  proposition. 
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A  sabseqaeut  dealing,  and  receipt  of  consideration  assuming  thp 
existence  of  a  contract,  may  also  be  held  as  a  waiver  of  a  forfeiture  pre- 
viously incurred.  Viall  vs.  Geneaee  Mutual  Insur^ance  Corrvpanyy  19 
Barb.,  440. 

And  the  receipt  and  retainer  of  consideration  for  an  executed  contract, 
may  ak>  be  held  to  preclude  even  a  disqualified  person  from  denying 
that  contract,  whilst  that  retainer  continues.  Bartholomew  vs.  Fin7ie- 
mm^  17  Barb.,  428. 

^or  can  a  beneficiary  under  a  partly  executed  contract,  question  that 
part  of  it  for  which  he  has  received  consideration,  though,  as  to  the 
residue,  it  may  be  void.    Dart  vs.  McAdam^  27  Barb.,  187. 

A  vendor,  who  has  annulled  a  sale,  by  repossessing  himself  of  the  sub- 
ject matter  by  process  of  replevin,  cannot  afterwards  maintain  an  action 
for  the  purchase-money.  Morris  vs.  Mexford^  18  N.  Y.,  552.  But  the 
fact  that  a  defendant  in  replevin  has  given  an  undertaking  to  obtain  or 
retain  possession  of  the  property,  works  no  estoppel.  See  Andrews  v%. 
Shattuck^  32  Barb.,  396.  See  also,  as  to  judgment  for  the  value  of 
property  in  the  same  form  of  action,  and  collection  of  the  amount  ad- 
judged, effecting  a  transfer  of  title  to  the  property  itself,  and  estopping 
a  subsequent  denial  of  that  title,  Russell  vs.  Chay^  11  Barb.,  541.  See, 
as  to  a  similar  transfer  of  title  to  property  purchased  with  money  mis- 
applied, by  taking  judgment  for  such  money,  as  wrongfully  converted, 
Bank  of  Bdoit  vs.  Beale,  11  Abb.,  375 ;  20  How.,  331. 

A  party  cannot  impeach  his  own  acts,  or  the  legitimate  consequences 
which  flow  from  thesa. 

But,  to  work  an  estoppel,  the  action  of  the  party  estopped  must  be 
complete,  and  not  merely  possible  or  inchoate.  Thus,  an  agreement  to 
snbmit  all  dififerences  under  a  building  contract  to  arbitration,  was  held 
to  be  no  bar  to  a  suit,  where  it  appeared  that  both  parties  had  waived 
tl)eir  rights  under  the  provision.  Sindair  vs.  TaUmadge^  35  Barb.,  602. 

An  imtechnical  release  of  a  debt,  if  acted  upon  by  the  releasee,  will 
estop  the  releasor  from  subsequently  maintaining  an  action  for  the 
amount.  Cornell  vs.  Maaten^  35  Barb.,  157. 

A  grantor  of  property  with  warranty,  will  be  estopped  from  setting 
up,  as  against  his  grantee,  any  other  title  to  the  premises,  subsequently 
acquired  by  him  from  other  parties.  But  such  estoppel  will  not  extend 
to  a  title  acquired  by  him,  as  against  such  gi'antee,  by  adverse  posses- 
sion, commenced  subsequent  to  the  execution  of  his  conveyance,  and 
fiiurender  of  the  property  under  it    Kent  vs.  Harcourt^  33  Barb.,  491. 

A  public  oflicer  will  be  estopped  from  controverting  his  own  return, 
or  that  of  his  authorized  deputy.  Sheldon  vs.  Payne^  3  Seld.,  453  ; 
KyMman  vs.  Orser^  5  Duer,  242 ;  BUven  vs.  BUaMey^  23  How.,  124. 
See  also,  as  to  ikda  being  ertopped  from  denying  the  title  to  goods 
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actually  taken  by  hitn  under  process,  in  an  action  against  him  for  damage 
to  them,  whilst  in  his  custody,  under  thtit  process,  Moore  vs.  Wefiero^ 
1  Bosw.,  357.  But,  after  a  return  has  been  cancelled  by  order  of  the 
court,  it  will  be  no  longer  available  as  an  estoppel,  against  parties  who 
did  not  act  upon  the  faith  of  it.     Barker  vs.  Binninger^  4  Kern.,  270. 

An  insurer  issuing  a  policy  admits,  pri/mafdcie^  the  title  of  the  party 
insured.  Foioler  vs.  Ifexo  York  Indemnity  Insurcmce  Company^  23 
Barb.,  143.  Nor  can  the  former  take  advantage  of  any  default  of 
the  latter,  if  occasioned  by  his  own  act  or  negligence.  Anies  vs.  New 
York  Union  Insurance  Gompamf^  4  Kern.,  253;  Savage  vs.  Com^ 
Exchange  Fire  and  Inlamd  Na/vigation  Insurance  Company ^  4  Bosw., 
1.  See,  as  to  omission  to  object  in  due  time  to  proof  when  delivered, 
being  construed  as  a  waiver  of  formal  objections,  Kemochan  vs.  Neu) 
York  Bowery  Fire  Insurance  Compamy^  17  N.  Y.,  428. 

But  an  insurance  company  will  not  be  estopped  from  availing  itself 
of  an  express  provision  in  its  policy,  by  representations,  inconsistent 
with  the  strict  enforcement  of  that  provision,  contained  in  a  prospectus 
issued  by  it.  Ruse  vs.  Mutual  Benefit  Life  Instira/noe  Company^  23 
N.  Y.  516  ;  reversing  sams  case^  26  Barb.,  556. 

A  party  whose  own  acts  prevent  the  performance  of  a  condition 
precedent,  cannot  avail  himself  of  such  non-performance,  as  a  defence 
in  an  action  against  him.  Young  vs.  HvmteTy  2  Seld.,  203.  See  also 
Stone  vs.  Spt^agne^  20  Barb.,  509. 

A  party  who,  for  consideration  at  the  time,  suffers  an  irregular 
judgment  to  continue,  or  who  confesses  one,  will  be  estopped  from  per- 
sonally contesting  it.  See  Pendleton  vs.  Weed^  1  Abb.,  51 ;  Von  KeUer 
vs.  MuUer^  3  Abb.,  375,  note. 

But  a  former  recovery  against  him,  for  services  under  a  continuing 
contract,  will  not  estop  the  defendant  frohi  showing,  in  a  subsequent 
action,  that  such  contract  has  been  vacated  by  consent.  Vc»i 
Alstyne  vs.  Indiana^  Pittsburgh^  and  Clefodand  Railroad  Company^ 
34  Barb.,  28  ;  21  How.,  175. 

The  indorser  of  commercial  paper  is,  it  seems,  estopped,  as  to  subse- 
quent parties,  from  denying  the  genuineness  of  prior  signatures,  or  the 
capacity  of  the  parties  signing.  Troy  City  Bank  vs.  Laumxin^  19  N. 
Y.,  477.  Nor  can  he  deny  the  negotiability  of  such  paper.  Hodges 
vs.  ShuUr^  24  Barb.,  68.  Or  the  authority  to  make  a  transfer,  to  which 
he  has  consented.    Hartshome  vs.  Brace^  26  Barb.,  126. 

But  the  ordinary  admission  of  value  received,  on  the  face  of  a 
bill  or  note,  or  its  indorsement,  will  not  estop  the  acceptor  or  in- 
dorser, from  proving  that  it  was  accommodation  paper,  and  was  usurious 
in  its  inception.     Clark  vs.  Sisson,  22  N.  Y.,  312.  \ 

Wliere  the  holder  of  a  note  agreed,  for  a  valuable  consideration. 
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to  relinquish  all  claim  upon  it,  as  against  an  indorser,  he  was  held  es- 
v^pped  fix>m  subsequently  suing  upon  it  in  his  own  name.  Eodeston 
li  Ogien,  34  Barb.,  4AA. 

In  like  manner,  the  acceptor  of  a  bill  is  estopped  from  raising  objec- 
tions to  its  form.     Wheeler  vs.  Webster^  1  E.  D.  Smith,  1.      And  an 
acceptor  in  blank,  cannot  even  set  up  forgery  or  fraud  in  the  subsequent 
fillim^  in  of  the  bill,  as  against  a  hon&fide  holder.    Ywn,  Duzer  vs.  Howe^ 
21  X.  v.,  531.      So  likewise,  as  to  a  party  acknowledging  that  his 
aweptance,  though  a  forgery,  would  be  paid.     Power  vs.  Rinkerton^  1 
•R  D.  Smith,  30.      So  also,  a  bank  has  been  held  liable  on  a  certified 
check,  as  amounting  to  an  acceptance,  though  certified  by  their  teller, 
withont  funds,   and  in  actual  violation  of  his  duty.     Farmers^  <md 
UtcKanic^  Bank  of  Kent  County  vs.  Bvicher^  aitd  Drover^  Bank, 
16  X.  Y.,  125 ;  affirming  same  case,  4  Duer,  219.     See  also  opinion  re- 
ported 4  Kern.,  623.    See  likewise,  as  to  liability  of  a  corporation  for  the 
wrongfal  acts  of  its  officer,  if  within  the  usual  course  of  his  duty,  CUy 
Bank  of  New  Haveti  vs.  Perkins,  4  Bosw.,  420. 

As  to  the  circumstances  under  which  a  party  will  be  estopped  from 
setting  up  the  defence  of  usury,  see  next  section,  under  that  head. 

The  post-dated  draft  of  a  banking  association,  though  illegal  under 
the  statutes  as  to  banking,  may  nevertheless  be  available  as  against  the 
drawers,  in  the  hands  of  a  hand  fde  holder.  See  Oneida  Bank  vs. 
(hiario  Bank,  21  N.  Y.,  490 ;  and  Tracy  vs.  TaUmage,  14  N.  Y.,  162 ; 
Curtis  vs.  Leavitty  15  N.  Y.,  9 ;  and  Sacket^s  Ha/rbor  Bank  vs.  Codd, 
18  N.  Y.,  240,  there  referred  to. 

A  town,  signing  informal  bonds,  is  estopped  from  contesting  their 
validity.     Otruld  vs.  Town  of  Venice,  29  Barb.,  442. 

Where  representations  of  the  defendant,  as  to  the  ownership  of  goods, 
had  induced  their  purchase,  he  was  held  estopped  from  setting  up  title 
in  himself,  as  against  the  purchaser.  Breidert  vs.  Vincent,  1  E.  D. 
Smith,  542. 

Sureties  signing  a  statutory  undertaking  cannot  call  in  question  the 
jorisdiction  of  the  court  over  the  proceeding  in  which  it  was  taken,  or 
the  liability  of  their  principal,  nor  can  they  impeach  the  document 
itself,  for  any  irregularity  rendering  it  merely  voidable.  Loomis  vs. 
Brown,  16  Barb.,  325  (330) ;  KeUy  vs.  McCormick,  2  E.  D.  Smith, 
503 ;  Qregory  vs.  Levy,  12  Barb.,  610 ;  7  How.,  37 ;  Decker  vs.  Judr 
*>n,  16  N.  Y.,  439 ;  Coleman  vs.  Bean,  14  Abb.,  88.  But  not  so  as 
regards  a  defect  rendering  such  undertaking,  not  merely  voidable,  but 
ahsolutely  void.    See  Morange  vs.  Edwards,  1  E.  D.  Smith,  414. 

The  next  general  principle  that  may  be  laid  down  is  that  where  a 
pvty,  by  acquiescence,  either  express*  or  implied  from  his  silence  when 
he  has  opportunity  to  object,  suffers  a  proceeding  to  be  carried  out  to 
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hifi  prejudice,  he  cannot  afterwards  object  to  that  proceeding,  as  agamst 
the  rights  of  others,  derived  under  it.  So  held,  as  to  acquiescence  oa 
the  part  of  the  creditor,  in  an  irregular  sheriff's  sale.   Richards  vs.  AUm^ 

3  E.  D.  Smith,  399.  As  regards  the  debtor,  however,  mere  acquiescence 
will  not  estop,  unless  there  has  been  an  actual  misleading.  Vide  GaT- 
penter  vs.  ^tilwell^  1  Kern.,  61.  So  likewise,  as  to  acquiescence  in  an 
award,  otherwise  informal.  French  vs.  New^  20  Barb.,  481.  So,  fur- 
ther, where  a  party  acquiesces  in  a  conveyance  of  his  property  being 
made  by  another  person,  under  color  and*  claim  of  title,  he,  or  liis 
privies  in  blood  or  estate,  cannot  afterward  bring  claim  to  it.  2'Uion  vs. , 
Nelson^  27  Barb.,  595.  See  also  Cheeney  vs.  Arnold^  18  Barb.,  434. 
Or  a  party  may  be  estopped,  by  accepta^ce  of  a  surplus  arising  out  of  a 
sale  thus  made.  Tilton  vs.  NeUon^  ewpra.  So  also,  as  to  a  party  who 
knowingly  suffers  another  to  claim  ownership,  and  to  make  an  agree- 
ment or  disposition  of  his  personal  property.  EdgerUm  vs.  Thoma»^  5 
Seld.,  40 ;  Hibhard  vs.  Stewart^  1  Hilt.,  207 ;  Thompson  vs.  Blancliard. 

4  Comst.,  335;  Brewster  y^.  Baker^  16  Barb.,  613.  Or,  if  he  stands 
by,  aud  allows  his  property  to  be  sold,  and  allows  the  purchaser  to  pay 
the  price  without  objecticm.  Bider  vs.  Union  India  Buhher  Company^ 
4  Bosw.,  169.  A  party  who  has  concurred  in,  and  received  his  shai-e 
on  a  pai-tition,  will  be  estopped  from  subsequently  denying  a  title 
under  it.  Brewster  vs.  Striker^  1  E.  D.  Smith,  321 ;  Mount  vs.  Mortm^ 
20  Barb.,  123.  So  also,  as  to  heirs  of  a  deceased  party,  who,  after 
decree  for  partition  made,  have  come  in,  become  parties,  and  acted  in 
the  subsequent  proceedings.  Bequa  vs.  Holmes^  19  How.,  430.  CJon- 
currence  in  the  appointment  of  a  receiver  of  a  coi'poration,  was  also  held 
to  estop  a  creditor,  from  subsequently  contesting  the  validity  of  that 
appointment.    BdUershaU  vs.  Davis^  31  Barb.,  323. 

See  also,  as  to  waiver  of  a  statute  right,  by  acquiescence  and  substi- 
tuted performance,  Towhs  vs.  Bochester  and  Syracuse  Bailroad  Com- 
pany^ 18  Barb.,  583. 

A  creditor,  acquiescing  in  an  arrangement  for  facilitating  a  sale  of 
real  property  by  his  debtor's  assignee,  by  means  of  a  release  given  by 
the  wife  of  the  latter,  was  held  to  be  estopped  from  subsequently  con- 
troverting her  rights  as  a  preferred  creditor,  in  American  Exchange 
Bank  vs.  WM,  15  How.,  193. 

A  lessee,  acquiescing  in  a  partial  delivery  of  possession,  and  paying 
rent,  cannot,  on  a  subsequent  action  for  another  quarterly  payment,  set 
up  such  failure  to  deliver,  in  bar  of  the  action.  HurJhurt  ys.  Posty  1 
Bosw.,  28. 

Acquiescence  in  alterations  in  a  building  may,  in  an  action  for  tres- 
pass, be  construed  to  operate  as  a  parol  license,  by  way  of  estoppi^. 
Walter  vs.  Post,  4  Abb.,  382 ;  6  Duer,  863. 
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But,  in  ejectment,  a  revocable  parol  license  will  constitute  no 
defence,  nor  will  it  estop  the  licensor.  Eggleston  vs.  New  York  and 
IlarUm  Railroad  Company^  35  Barb.,  162. 

Acts  of  acquiescence,  which  may  so  operate,  by  way  of  justification  in 
an  action  for  trespass,  will  not,  however,  necessarily  have  that  effect,  in 
a  controversy  where  the  title  to  the  freehold  is  at  issue.  MiUer  vs. 
Plattj  5  Duer,  272.  See,  as  to  when  acquiescence  in  a  boundary  line 
will  or  will  not  be  held  conclusive,  and  on  what  grounds,  Terry  vs. 
Chandler,  16  K  Y.,  354 ;  Baldwin  vs.  Brown,  16  N.  Y.,  359  ;  also 
Clark  vs.  Baird,  5  Seld.,  183 ;  Laverty  vs.  Moore,  32  Barb.,  347. 

See,  as  to  acquiescence  in  an  allotment  of  a  similar  nature,  not  being* 
governed  by  the  strict  rules  of  an  estoppel,  but  being  pleadable  gener 
ally  in  bar,  O'Donnell  vs.  KeUey,  6  Seld.,  412. 

Acquiescence  in  a  valuable  improvement,  constituting  an  encroach 
ment  in  fact,  made  by  his  lessees,  was  held  not  to  estop  the  lessor  fron 
objecting  to  its  continuance,  after  the  expiration  of  their  term.  Also 
that  a  subsequent  grantee  of  such  lessor,  was  not  estopped  from  object 
ing  on  the  same  ground,  when  such  encroachment  took  place  befon 
he  acquii*ed  title.  Coming  vs.  Troy  Iron  and  Nail  Factory,  34  Barb... 
485  ;  22  How.,  217. 

As  to  what  will  or  will  not  be  suflScient  acquiescence  on  the  part  of 
the  owner  of  land,  to  constitute  a  dedication  to  the  public,  see  Carpen- 
ter vs.  Gwynn,  35  Barb.,  395. 

A  party  deriving  and  retaining  title  through  another,  cannot  impeach 
the  title  of  that  other,  or  the  transaction  through  which  he  has  de- 
rived it. 

A  tenant  is,  accordingly,  estopped  from  denying  the  title  of  his  land- 
lord, or  a  vendee  that  of  his  vendor.  Tngraham  vs.  Baldwin,  5  Seld., 
^h'^Vemam  ys. Smith,  15  N.  Y.,  327;  Dodge  vs.  Lambert,  2  Bosw,.,. 
570 ;  Jackson  vs.  Whedon,  1  E.  D.  Smith,  141 ;  3  C.  E.,  186.  Aft  to  a 
covenant  running  with  the  land,  and  binding  the  landlord,  w(H4&ing 
an  estoppel  as  against  the  tenants,  see  Duffy  vs.  Tlie  New  York  and 
Harlem  Railroad  Company,  2  Hilt.,  496. 

See  also,  as  to  a  tenant  being  estopped  from  controverting  an  arrange- 
ment made  with  his  assent,  between  his  lessor  and  a  mortgagee  of  the 
premises,  amounting  in  law  to  a  surrender  of  his  tenancy.  People  vs.. 
Culver,  21  How.,  108. 

But  this  rule  does  not  estop  a  tenant,  from  showing  matter  outside 
the  original  contract  between  him  and  his  landlord.  A  party  is  on-ly 
estopped  from  denying  what  he  has  once  admitted.  Deepard  vs. 
Walbridge,  15  N.  Y.,  374.  Nor  will  he  be  estopped  from  asserting  an 
adverse  claim,  in  respect  of  an  occupation  after  the  expiration  of  hiB 
term.     Child  vs.  ChappeU,  5  Seld.,  246. 

Vol.  n.— 7 
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A  vendee,  under  foreclosure,  who  has  purchased  the  property, 
expressly  subject  to  a  prior  encumbrance,  is  estopped  from  denying  ita 
validity.     Brinsmade  vs.  Hurst^  3  Duer,  206. 

As  to  a  vendee  being  estopped  from  denying  the  title  of  his  vendor, 
see  RochweU  vs.  Saunders^  19  Barb.,  473  (480)  ;  Fitzpatrich  vs.  Caplin, 
4  E.  D.  Smith,  365.  Nor  can  a  purchaser  from  trustees,  question  the 
regularity  of  the  sale  to  him.  Small  vs.  Ludlow^  20  N.  Y.,  155.  As 
to  the  extent  to  which  a  vendee  is  bound  by  the  recitals  in  his  convey- 
ance, see  Demeyer  vs.  Legg^  18  Barb.,  14  (29). 

The  assignee  of  a  judgment,  cannot  subsequently  impeach  the  validity 
of  a  collateral  agreement  under  which  it  was  entered  up,  though  in  a 
case,  in  which  relief  of  that  nature  might  have  been  granted  to  liis 
assignor.     Borat  vs.  Baldwin^  17  How.,  285  ;  8  Abb.,  351. 

Nor  can  a  trustee  call  in  question  the  validity  of  the  trust  under 
which  his  title  is  derived.  Jones  vs.  Butler^  30  Barb.,  641 ;  20  How., 
189 ;  The  People  vs.  Norton^  5  Seld.,  176.  Or  an  agent  that  of  his 
principals.     Croshie  vs.  Leary^  6  Bosw.,  312. 

A  vendor  or  grantor  is  equally  estopped  from  questioning  the  validity 
of  his  own  title,  or  of  any  conveyance  or  instrument  which  he  may  have 
executed.  Nor,  as  a  general  nile,  will  a  party,  under  any  circum- 
stances, be  allowed  to  question  the  validity,  or  the  terms  of  an  instru- 
ment executed  by  him.  See,  on  this  point,  Cornell  vs.  Musten^  35 
Barb.,  157  ;  Kent  vs.  Harcoitrt^  33  Barb.,  491,  above  cited. 

But  the  mere  fact  of  causing  a  conveyance  to  be  recorded  in  antici- 
pation, has  been  held  not  to  estop  the  grantor  from  contesting  the  fact 
of  its  actual  delivery  :  see  Van  Val^n  vs.  Schennerhom^  22  How.,  416. 

A  mortgagor  is  estopped  from  questioning  the  regularity  of  the  pro- 
ceedings in  relation  to  the  advance  made  to  him.  Kew  York  Life 
Insurance  and  Trust  Company  vs.  Staats^  21  Barb.,  570.  Nor,  as 
against  his  own  mortgagee,  will  he  be  allowed  to  set  up  a  claim  of  para- 
mount title.  Griswold  vs.  Atlantic  Dock  Company^  21  Barb.,  225. 
Nor,  where  a  grantor  with  warranty  takes,  subsequently,  an  assignment 
of  an  encumbrance  on  the  same  property,  can  he,  or  any  party  deriving 
title  under  him,  claim  to  set  up  that  encumbrance  against  the  original 
grantee ;  as  regards  him  it  is  extinguished.  MicMes  vs.  Tawnsend^  18 
N.  Y.,  575. 

A  mortgagor  for  further  advances,  to  be  collaterally  secured  in  a 
specific  manner,  is  not,  however,  estopped  from  questioning  a  particu- 
lar advance,  as  not  falling  within  the  condition  of  his  security.  Walker 
vs.  Paine,  31  Barb.,  213. 

The  grantor,  in  an  absolute  conveyance  of  land,  will  not,  in  tlie 
absence  of  fraud  or  mistake,  be  allowed  to  set  up  a  parol  trust  in  his 
own  favor,    Sturtevant  vs.  Sturteva^it,  20  N .  Y.,  39.    Sec  also,  as  to  a 
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fraudulent  grantor  being  estopped  by  his  own  act,  Moore  vs.  Living- 
iton^  14  How.,  1. 

A  vendee,  who  has  resold  the  right  transferred  to  him,  cannot  after- 
wards set  up  want  of  value,  in  an  action  against  him  for  the  purchase- 
money.     Thomas  vs.  Quintard^  5  Duer,  80. 

A  chattel  mortgagee,  who  had  agreed  to  hold  it  as  collateral  security 
for  a  party  who  purchased  a  note,  part  of  the  consideration,  was  held 
estopped  from  setting  up  payment,  by  foreclosure  of  the  security,  as 
against  such  party.     Baker  vs.  Seely^  17  How.,  297. 

A  bill  of  lading  estops  the  giver  from  questioning  the  title  of  the 
party  to  whom  it  is  given,  to  the  goods  comprised  in  it.  McGaw  vs. 
AdamSy  14  How.,  461 ;  Dows  vs.  Ruah^  28  Barb.,  157.  A  party  who 
has  given  his  note,  in  settlement  of  a  claim  asserted  by  action,  can- 
not afterwards,  in  the  absence  of  fraud,  go  behind  it,  and  attack  the 
original  consideration,    Magee  vs.  Badger^  30  Barb.,  246. 

Though  a  receipt  be  explainable,  as  regards  the  amount  for  which  it 
is  given  (see  Renard  vs.  Fiedler^  3  Duer,  318),  yet,  in  its  operation  as  a 
contract  or  as  an  admission,  it  cannot  be  contradicted  by  parol  evidence. 
See  Coai^  vs.  Knapp^  4  Seld.,  402  ;  Egleston  vs.  Knickerbdckerj  6  Barb., 
458 ;    Wood  vs.  Whiting,  21  Barb.,  190. 

See,  however,  as  to  a  receipt  in  full  of  all  demands,  obtained  with  a 
view  to  cover  up  a  claim  for  repayment  of  money  lost  at  play,  being 
unavailing,  Hendrickson  vs.  Beers,  6  Bosw.,  639. 

And  a  settlement,  in  full  of  an  account  and  demand  sued  upon  in  a 
specific  action,  does  not  embrace  any  matter  not  included  in  the  con- 
troversy, as  disclosed  by  the  pleadings  therein.  Bates  vs.  Cobb,  5 
Busw.,  29. 

Accepting  payment  of  the  admitted  portion  of  an  entire  claim,  may, 
though  under  protest,  estop  the  claimant  from  maintaining  an  action  for 
the  balance.     See  CJiase  vs.  County  of  Saratoga,  33  Barb.,  603. 

In  Chegaray  vs.  Mayor  of  New  York,  2  Duer,  521,  it  was  held  that 
the  defendant,  having  admitted  the  receipt  of  taxes,  the  liability  to 
which  was  in  question,  could  not  raise  a  technical  objection  as  to  the 
plaintiff's  right  to  sue.  N.  B. — ^This  point  is  not  questioned  in  the 
general  reversal,  3  Kern.,  220. 

As  to  the  effect  of  an  admission  on  the  face  of  the  plaintiff's  com- 
plaint, generally,  or  by  way  of  estoppel,  see  Salters  vs.  Genin,  3  Bosw., 
250 ;  7  Abb.,  193  ;  Andrews  vs.  Chadboume,  19  Barb.,  147.  And  a 
previous  answer  on  oath,  will  estop  a  subsequent  denial  of  the  same 
matter.  Sheppard  vs.  Hamilton,  29  Barb.,  156.  See  also,  as  to  the 
effect,  by  way  of  estoppel,  of  an  actual  admission  in  an  answer,  Crosbie 
▼».  Leary,  6  Bosw.,  812.  But  a  petitioner's  oath,  in  proceeding  to 
obtain  his  discharge  for  insolvency,  though  untrue,  was  held  not  to 
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estop  him  from  subsequently  setting  up  a  release,  obtained  from  a 
creditor,  though  he  had  included  such  creditor  in  his  schedule  as 
unpaid.  The  parties  were  in  pari  delicto^  and  there  was  no  reliance 
placed  at  the  time. 

In  a  proceeding  to  set  aside  the  insolvency,  however,  the  affidavit 
would  have  worked  an  absolute  estoppel.  Maybee  vs.  Sniffm^  2  E.  D. 
Smith,  1. 

A  party,  himself  in  fault,  or  chargeable  with  negligence  in  not  making 
proper  inquiries,  will  be  estopped  from  taking  advantage  of  his  own 
fraud  or  default,  and  from  setting  up  an  objection  which,  with  due  dili- 
gence, he  ought  to  have  discovered,  or  which,  but  for  his  own  default, 
might  not  have  existed. 

A  judgment-debtor  cannot  set  up  part  payment,  as  against  an  assignee, 
on  his  assurance  that  the  whole  amount  was  due.  Roe  vs.  Zawser,  18 
How.,  23  ;  9  Abb.,  380,  note.  A  representation  that  property  is  unen- 
cumbered will  not,  however,  prevent  a  defendant  from  setting  up  its 
exemption  from  sale  on  execution.    Robinson  vs.  Wiley,  19  Barb.,  157. 

A  clause  in  a  promissory  note,  waiving  such  an  exemption,  does  not 
operate  by  way  of  estoppel.  It  is  a  matter  of  contract  in  future,  not  a 
representation  of  fact  at  the  time.  Crawford  vs.  Lochwood,  9  How., 
547 ;  Harper  vs.  Leal,  10  How.,  276.  Nor  do  the  words  "  value 
received"  on  a  note,  avail  to  exclude  the  defence  of  usury.  Clark  vs. 
Loomia,  5  Duer,  468. 

A  purchaser,  who  had  wrongfully  taken  possession  of  work  in  an 
unfinished  state,  was  held  to  be  estopped  from  showing  defects  in  its 
quality,  in  a  subsequent  proceeding  for  the  price.  Kidd  vs.  Bdden^  19 
Barb.,  266.  But,  where  a  builder  had  failed  in  his  performance  of  an 
entire  contract,  it  was  held  that  occupation  of  the  finished  portions  by 
his  employer,  did  not  operate  as  a  waiver  of  that  performance,  the  ques- 
tion being  one  of  intention.     Smith  vs.  Brady,  17  N.  Y.,  173. 

A  defendant,  himself  in  fault,  cannot  object  on  the  ground  of  default 
of  the  plaintiff.  Bailey  vs.  Western  Vermont  JRailroad  Company,  18 
Barb.,  112. 

Where,  for  want  of  proper  inquiry,  a  loss  had  been  paid  by  insurers, 
in  ignorance  of  grounds  on  which  they  might  have  resisted,  they  were 
held  estopped  in  a  subsequent  action  to  recover  back  the  amount. 
Mutual  Life  Lnsura/nce  Company  of  New  York  vs.  Wager,  27  Barb., 
354.  See  also,  as  to  a  purchaser  being  similarly  estopped,  where  he 
has  failed  to  make  due  inquiry.  White  vs.  Seaver,  25  Barb.,  236.  Nor 
can  he  raise  an  objection,  where  he  has  not  been,  in  fact,  misled.  Jewett 
vs.  MiUer,  6  Seld.,  402. 

A  party  who  has  misled  another,  and  thereby  induced  his  adoption 
of  a  particular  form  of  action,  will  be  precluded  from  changing  his 
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ground  on  the  trial,  and  setting  up  another.    Walrath  ys.  Redjield^  18 
X.  T.,  457. 

A  party  may  also  be  estopped,  by  proceedings  inconsistent  with  a 
right  he  might  otherwise  have  claimed.  Thus,  a  judgment  for  the 
value  of  property  converted,  was  held  to  transfer  the  title,  and  to  estop 
a  claim  to  the  property  itself.  Ba/nJc  of  Beloit  vs.  Beale^  11  Abb.,  375 ; 
20  How.,  331 ;  19  How.,  91. 

Voluntary  proof  of  debt,  and  receipt  of  a  dividend  from  the  estate  of 
the  acceptor,  under  a  foreign  insolvency,  was  held,  by  discharging  him, 
to  estop  proceedings  against  the  drawer,  in  Gardner  vs.  Oliver  Lee^s 
Bank,  11  Barb.,  558. 

The  subject  as  to  who  will,  or  will  not,  be  considered  as  privies  in  blood 
or  estate,  so  as  to  be  bound  by  an  estoppel,  will  be  found  very  fully  con- 
sidered in  CamjpbdL  vs.  HaU,  16  N.  Y.,  575.  It  was  there  held,  that  a 
second  encumbrancer  was  not  affected  by  the  result  of  a  subsequent  con- 
troversy, between  his  mortgagor  and  a  prior  mortgagee,  but  might  still 
litigate  the  amount  of  the  latter's  security.  Nor  will  a  bond  of  indem- 
nity, formerly  given  to  a  remote  grantor,  preclude  a  defendant  from 
asserting  his  legal  title  in  ejectment.  Dwight  vs.  Peart^  24  Barb.,  55. 
A  defendant,  in  a  suit  of  that  description,  cannot  impeach  a  deed  from 
ff^hich  the  plaintiff's  title  is  derived,  as  fraudulent,  unless  he  stands  in 
Jie  poeition  of  a  creditor,  or  party  otherwise  entitled  to  attack  it  on 
!hat  ground.     Mosdy  vs.  Mosely,  15  N.  Y.,  334. 

A  principal  will  be  estopped  by  the  acts  or  representations  of  his 
igent,  when  acting  within  the  scope  of  his  authority.  Plurnb  vs.  Cat- 
*4iraitgus  County  MtUual  Insurance  Company,  18  N.  Y.,  392 ;  City 
Bank  of  New  Haven  vs.  Perkins,  4  Bosw.,  420.  See  also  Anderson 
^,  Broad,  12  L.  O.,  187,  as  to  whether  the  declarations  of  a  subagcnt, 
whose  action  has  been  adopted  by  the  principal,  may  not  have  the  same 
effect  AlS  to  such  being  the  case,  where  a  contract,  made  in  terms  with 
the  agent,  is,  in  fact,  performed  by  the  principal,  see  8U  John  vs.  Grif 
fili,  13  How.,  59 ;  2  Abb.,  198. 

But,  where  the  acts  or  representations  of  an  agent  are  not  within  the 
scope  of  his  authority,  the  principal  will  not  be  affected.  Nevo  York 
Lift  Insurance  and  Trust  Company  vs.  Beebe,  3  Seld.,  364 ;  New  York 
Car  OH  Company  vs.  Richmond,  19  How.,  505 ;  10  Abb.,  185 ;  Me- 
chanics^ Banh  vs.  New  York  and  New  Haven  Railroad  Company,  3 
Kern.,  599. 

An  agent,  on  the  other  hand,  will  be  estopped  from  denying  the  title 
of  his  principals.     Croshie  vs.  Leary,  6  Bosw.,  312. 

In  Thomas  vs.  Hvltibell,  15  N.  Y.,  405,  it  was  held  that  the  general 
sureties  of  a  deputy  sheriff  were  not  estopped  from  setting  up  a  defence 
to  the  original  liability,  by  a  judgment  against  the  sheriff  in  respect  of 
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their  principal's  misconduct,  no  opportunity  of  defending  the  suit  hav- 
ing been  aflForded  to  them. 

Where,  however,  by  the  terms  of  the  security,  the  surety  agrees  to  be 
bound  by  the  event  of  a  suit  between  third  parties,  or  that  his  principal 
shall  obey  all  orders  of  a  court  or  officer,  he  will  be  estopped  from  ques- 
tioning the  validity  of  a  judgment  or  order  against  that  principal.  See 
Baggott  vs.  Boulger^  2  Duer,  160 ;  Westervelt  vs.  Smithy  2  Duer,  449. 
This  last  case  is,  however,  questioned,  in  Thomas  vs.  Hubhellj  supra. 

An  account  delivered,  will  not  necessarily  estop  the  plaintiff  from 
subsequently  altering  the  amount  of  his  demand.  Williams  vs.  Glenny^ 
16  N.  Y.,  389.  See  also,  as  to  the  omission  to  object  at  once  to  an 
account  stated,  not  being  an  estoppel  or  necessarily  conclusive,  Lock- 
wood  vs.  Thome^  18  N.  Y.,  285. 

The  doctrine  of  estoppel  is  not  applicable  to  an  infant,  under  any  cir- 
cumstances, not  even  where  he  has  obtained  goods  by  a  fraudulent 
representation  that  he  was  of  age  at  the  time  of  obtaining  them. 
Brown  vs.  McCune^  5  Sandf ,  224.  See  also  AcTdey  vs.  Dygert^  SS 
Barb.,  176. 

He  cannot,  however,  disaffirm  an  executed  contract,  without  first 
restoring  the  consideration.  Bartholomew  vs.  Finnemore^  17  Barb., 
428.  See  also,  as  to  ratification  by  him,  after  majority,  Taft  vs.  S&r- 
geanty  18  Barb.,  320  ;  Jones  vs.  Phu>ntx  Banh^  4  Seld.,  228  ;  Forman 
vs.  Marshy  1  Kern.,  544. 

Nor  will  a  widow  be  estopped,  in  an  ejectment  for  dower,  even 
though  she  have  actually  received  one-third  of  the  rents  of  the  property 
in  question.  In  order  to  bar  her  claim,  under  these  circumstances,  it 
must  be  proved  that  the  rent  assigned  to  her  will  endure  for  her  life. 
ElXicoit  vs.  MosieVy  11  Barb.,  574;  affirmed,  3  Seld.,  201. 

The  whole  of  the  above  decisions  are,  it  may  be  said,  universally 
predicated  on  the  absence  of  fraud  in  the  party  setting  up  the  estoppel. 
If  he  be  himself  in  fault,  he  can  no  longer  invoke  the  principle  as 
against  his  adversary. 

(J.)  FoBMEB  Adjudication. 

This  description  of  estoppel  presents  itself,  in  the  next  place,  for  con- 
sideration. It  differs  from  the  former,  in  that,  once  established,  the 
defence  is  absolute,  and  admits  of  no  question.  "Anestd^pel  by  record 
cannot  be  countervailed  by  argument,  however  conclusive."  Mersereav* 
vs.  PearsaU,  19  N.  Y.,  108. 

However  erroneous  it  may  appear  to  be,  even  on  its  face,  the  judg- 
ment of  another  court,  having  jurisdiction  of  the  question,  is,  therefore, 
whilst  unreversed,  conclusive,  as  regards  the  same  controversy.  It 
cannot  be  collaterally  impeached,  save  only  for  want  of  jurisdiction. 
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ftpparent  on  the  record,  or  by  some  matter  dehors  that  record,  which 
can  be  shown,  without  contradicting  it.  Budl  vs.  Trustees  of  Lochporl^ 
11  Barb.,  602  ;  aiiirmed,  4  Seld.,  55 ;  Wkeder  vs.  New  York  and  liar- 
Urn  Railroad  Company,  24  Barb.,  414 ;  Harriott  vs.  New  Jersey  Hail- 
road  and  Transportation  Company^  2  Hilt.,  262 ;  8  Abb.,  284. 

See,  as  to  the  conclusiveness  of  judgment,  on  an  accounting  between 
partners,  and  the  impossibility  of  reopening  that  account,  by  means  of 
inotiier  suit,  tlie  only  remedy  being  by  a  bill  in  the  nature  of  a  bill  of 
reriew,  Hayes  vs.  Heese,  34  Barb.,  151. 

Thus,  the  decree  of  a  surrogate  admitting  a  will  to  probate  is,  in  a 
collateral  action,  conclusive  evidence  of  its  execution,  even  though  that 
execution  be  manifestly  defective.  Yanderpoel  vs.  Van  Valkenhurgh,  2 
Seld.,  190.  See  also,  as  to  conclusiveness  of  a  surrogate's  decree  on 
other  points,  Ball  vs.  Miller,  17  How.,  300 ;  Morrill  vs.  Dennison,  8 
Abb.,  401 ;  Hill  vs.  Burger,  10  How.,  264 ;  Bolton  vs.  Brewster,  32 
Barb.,  389;  Bigney  vs.  Coles,  &  Bosw,,  479. 

The  trial  of  an  issue  on  the  validity  of  a  will  ot  personal  estate,  on 
its  admission  to  probate,  will  bar  any  contest  on  the  same  point,  in  a 
gubsequent  proceeding  between  the  same  parties.  Nichols  vs.  Bomaine, 
3  Abb.,  122.  A  will  of  real  estate  stands  on  a  different  footing,  probate 
not  being  essential  to  the  validity  or  carrying  into  effect  of  the  devises 
or  provisions  contained  in  it. 

See,  generally,  as  to  the  operation  of  a  former  judgment,  by  way  of 
positive  estoppel,  on  issues  embraced  within  the  record,  Bates  vs.  Stan- 
ton, 1  Duer,  79  ;  BirckAead  vs.  Brown,  5  Sandf.,  134.  And  this, 
although  the  determination  of  the  court  may  have  been  given  on  an 
issue  of  law.   Same  cases. 

See  further,  as  to  the  same  principles,  Potter  vs.  Bowlamd,  4  Seld., 
448 ;  Davis  vs.  Tcdcott,  2  Kern.,  184 ;  Clark  vs.  Downing,  1  E.  D. 
Smith,  406 ;  Wilkiming  vs.  Schmale.  1  Hilt.,  263 ;  Harris  vs.  Hairir 
mmd,  18  How.,  123;  GaRarati  vs.  Orser,  4  Bosw.,  94;  TTAi^'vs. 
Merritt,  3  Seld.,  352 ;  St.  John  vs.  St.  John's  Church,  15  Barb.,  346 ; 
Embury  vs.  Conrier,  3  Comst,  511  (522).  Tlie  same  rule  holds  good 
also,  as  to  a  judgment  entered  on  confession.  Woodworth  vs.  Wood- 
voHh,  21  Barb.,  343. 

And,  whilst  unreversed,  the  judgment  of  an  inferior  court  is  equally 
a  bar,  even  when  rendered  in  a  suit  commenced  subsequently  to  that 
in  which  it  is  pleaded.  Higgins  vs.  Mayer,  10  How.,  363.  See  also 
Tylrr  vs.  Willis,  35  Barb.,  213  ;  13  Abb.,  369.  And  even  a  verdict 
rendered  in  such  a  court,  is  pleadable,  though,  by  omission  of  the 
justice,  judgment  cannot  be  entered  thereon.  Kane  vs.  Dulex,  3  E. 
D.  Smith,  127. 
And  the  reversal  of  a  judgment  will  be  equally  conclusive,  even 
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though  irregalar  in  itself,  by  the  omission  to  order  a  new  triaL  None9 
vs.  Horner^  12  Abb.,  247. 

Nor  is  it  necessary,  in  order  to  its  creating  an  estoppel,  that  a  prior 
adjudication  should  have  been  rendered  in  a  regularly  constituted 
action.  Tlie  decision  of  a  competent  court  or  oflScer,  in  a  special  pro- 
ceeding, will,  whilst  unreversed,  be  equally  conclusive,  as  a  bar  to  the 
subsequent  raising  of  the  same  question. 

Thus,  a  valid  and  complete  award  of  arbitrators  will  be  conclusive. 
Coleman  vs.  Wade^  2  Seld.,  44.  And  this,  even  though  it  may  have  not 
been  performed.  BraziU  vs.  Isham^  2  Kern.,  9 ;  affirming  same  case^ 
1  E.  D,  Smith,  437.  See  also  Bachua  vs.  Fohes,  20  N.  Y.,  204 ;  Own 
vs.  Boer^im^  23  Barb.,  187.  And  even  an  informal  award  will,  if  con- 
sented to,  have  the  same  effect.    French  vs.  New^  20  Barb.,  481. 

So  also,  as  to  the  award  of  a  board  of  supervisors,  on  a  question  agreed 
to  be  submitted  to  them.  Prentiss  vs.  Famham^  22  Barb.,  519.  So 
likewise,  as  to  the  decision  of  the  ))oard  of  state  auditors,  on  a  claim 
against  a  state.  People  of  State  of  Michigan  vs.  Phoenix  Bank  of 
New  York,  4  Bosw.,  363. 

So  likewise,  as  to  the  verdict  of  a  jury,  summoned  under  the  powers 
of  the  highway  statutes. .  Hyatt  vs.  Bates,  35  Barb.,  308.  As  to  a 
decision  in  summary  proceedings.  Seebach  vs.  McDonald,  21  How., 
224 ;  11  Abb,,  95.  As  to  proceedings  on  a  habeas  corpus  to  obtain 
discharge  from  enlistment.    People  vs.  Burtnett,  13  Abb.,  8. 

A  referee's  decision,  on  a  point  duly  submitted  to  him,  and  review- 
able on  appeal,  is,  in  like  manner,  conclusive,  whilst  unreversed. 
Demarest  vs.  Daig,  11  Abb.,  9.  On  a  reference  after  judgment,  ques- 
tions on  which  issues  were  originally  raised  by  the  pleadings,  cannot  be 
brought  forward.    McCrackan  vs.  Valentine^ s  Executors,  5  Seld.,  42. 

The  verdict  of  a  jury  on  summary  proceedings,  finding  no  rent  due, 
was  held  conclusive,  in  subsequent  proceedings  in  replevin.  White  vs. 
Coatsworth,  2  Seld.,  137.  Judgment  for  the  value  of  property  in  reple- 
vin, in  like  manner,  transfers  the  title,  and  estops  its  being  questioned 
in  another  proceeding.    Russell  vs.  Gray,  11  Barb.,  541. 

The  validity  of  supplementary  proceedings  cannot  either  be  collat- 
erally questioned.  Michards  vs.  Allen,  3  E.  D.  Smith,  399.  Nor,  in 
such  proceedings,  can  the  merits  of  the  original  action  be  inquired  into. 
O'NeU  vs.  Martin,  1  E.  D.  Smith,  404. 

A  proceeding  by  petition,  bars  an  action  for  the  same  cause,  or  for 
matter  involved  therein.  G-roshon  vs.  Lyons,  16  Barb.,  461 ;  Mechanics^ 
Fire  Insurance  Company  vs.  People,  7  Abb.,  367.  See  also  in  rej 
Empire  City  Bank,  18  N.  Y.,  199  ;  Bangs  vs.  Duckinfieldj  IS 
N.  Y.,  592. 

But,  to  render  this  principle  applicable,  jurisdiction  must  have  been 
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acquired,  and  inquiry  on  that  point  will  be  open.     Bangs  vs.  Mcintosh^ 
23  Barb.,  591. 

Nor  can  the  validity  of  proceedings  in  bankruptcy  be  collaterally 
inquired  into.  A  discharge  under  the  act  of  Congress  of  1841  will  be 
a  good  defence,  even  to  a  liability  contingent  at  the  time.  Tobias  vs. 
Rogers^  3  Kern.,  59  ;  Chemung  Canal  Bank  vs.  Judson^  6  Seld.,  254 ; 
Campbell  vs.  Perkins^  4  Seld.,  430 ;  Buckman  vs.  Cowell^  1  Comst., 
505.    See  also  McCor7ni<:h  vs.  Pickering^  4  Comst.,  276. 

When  pleading  such  a  discharge,  the  facts  on  which  jurisdiction 
depends  must  be  averred.  When  averred,  however,  that  jurisdiction 
will  be  presumed,  untQ  the  contrary  appears.  Morse  vs.  Cloyes^  11 
Barb.,  100. 

A  discharge  of  this  nature  is,  however,  impeachable  for  fraud.  Caryl 
vs.  Bussell^  3  Kern.,  194 ;  reversing  same  case.  18  Barb.,  429 ;  and 
overruling,  pro  tanto^  N'orth  American  Fire  Insurance  Company  vs. 
Graham^  6  Sandf.,  197.  See  also  Buckman  vs.  CoweU^  supra.  Nor, 
it  would  seem,  is  it  pleadable  as  against  a  subsequent  award  of  costs, 
though  arising  out  of  a  liability  previous  to  the  discharge.  Ward  vs. 
Barber,  1  E.  D.  Smith,  423. 

Where  the  debt  was  contracted  in,  and  the  parties  were  subjects  of  a 
foreign  country,  discharge  under  the  bankrupt  laws  of  that  country, 
and  Uie  receipt  of  a  dividend  under  such  bankruptcy,  will  extinguish 
it.  In  re  CoateSj  12  How.,  344 ;  reversing  same  case,  13  Barb.,  452. 
The  same  was  also  held,  though  the  bill  on  which  the  action  was 
brought  was  owned  by  a  citizen  of  the  United  States,  in  Olyphant  vs. 
AUoood,  4  Bosw.,  459. 

An  insolvent's  discharge,  according  to  the  laws  of  this  state,  is  conclu- 
sive, and  cannot  be  impeached,  save  only  as  to  such  facts  as  are  neces- 
sary to  confer  jurisdiction.  Stanton  vs.  £Uis,  2  Kern.,  575  ;  aflSrming, 
but  on  other  grounds,  sam^e  case,  16  Barb.,  319.  But,  for  grounds  of 
that  nature,  it  is  impeachable.  Sam^  case.  See  also  Small  vs.  Wheaton, 
2  Abb.,  175.  As  to  its  conclusiveness,  when  no  such  grounds  are  stated, 
see  Rusher  vs.  Shei^man,  28  Barb.,  416  ;  People  vs.  St/ryker,  24  Barb., 

649.    Nor  can  such  a  question  be  raised  collaterally  upon  motion. 

Rick  vs.  Salinger,  11  Abb.,  344. 
The  insolvent  laws  of  another  state  are  not  however  pleadable,  nor 

is  a  discharge  under  them  a  bar  to  a  suit  on  a  contract  arising,  or  as 

against  a  creditor  resident  elsewhere.     Bussell  vs.  Harding,  12  L.  O., 

216;  Donnelly  vs.  Corbeti,  3  Seld.,  500;  Ballard  vs.  Webster,  9  Abb., 

404;  Smith  vs.  Gardner,  4  Bosw.,  54. 
Even  an  interlocutory  proceeding,  such  us  au  attachment,  cannot  be 

attacked  collaterally,  save  only  on  the  ground  of  want  of  jurisdiction. 

Skinnion  vs.  KeUey,  18  N.  Y.,  355 ;  Van  Alstyne  vs.  Erwin,  1  Kern., 
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331 ;  Whitdker  vs.  Merrill,  28  Barb.,  526 ;  Sarne  case,  30  Barb.,  389. 
See  likewise,  aa  to  the  conclusiveness  of  a  judge's  allowance  of  substi- 
tuted service,  Collins  vs.  liyan,  32  Barb.,  647.  And  generally,  as  to 
that  of  an  order.  Peet  vs.  Cawenhoven,  14  Abb.,  56.  See,  however, 
Stapl-es  vs.  Fairchild,  3  Comst.,  41,  as  to  the  power  of  impeachment  of 
such  a  proceeding,  for  want  of  jurisdiction.  An  attachment,  issued  by 
the  courts  of  another  state,  constitutes  no  defence.  Hecker  vs.  MitcheU, 
5  Abb.,  453 ;  6  Duer,  687. 

But,  to  constitute  a  defence  in  one  suit,  the  granting  of  an  injunction 
in  another,  must  be  in  a  proceeding  between  the  same  parties.  See 
Bowen  vs.  Insh  Presbyterian  Congregation  of  City  of  New  York,  6 
Bosw.,  245. 

Nor  can  an  appointment  of  guardian  by  a  surrogate,  be  collaterally 
attacked  in  a  separate  action,  even  though  fraud  be  shown.  Dutten 
vs.  Dutten,  8  How.,  99. 

An  order  appealed  from  and  affirmed,  is  conclusive,  and  cannot  be 
subsequently  attacked  for  error  or  defect  in  the  proceedings.  Baggott 
vs.  Boulder,  2  Duer,  160. 

An  assessment  by  assessors  is  a  judicial  act,  and  no  action  will  lie 
against  them  for  mere  error  in  its  performance.  Vail  vs.*  Owen,  19 
Barb.,  22. 

As  to  the  conclusiveness  of  a  certificate,  issued  by  commissioners, 
appointed  by  special  act,  for  the  purpose  of  effecting  an  exchange  of 
corporation  bonds  for  railroad  stock,  see  Bank  of  Borne  vs.  Village  of 
Borne,  27  Barb.,  65  ;  affirmed,  19  N.  Y.,  20. 

An    ordinary  nonsuit,  by  election  of   the  plaintiff,  or  on  motion 
during  the  trial,  or  a  dismissal  of  the  complaint  by  default,  or  on  motion 
for  want  of  due  prosecution,  is  no  bar  to  the  institution  of  a  fresh  action. 
Peters  vs.  Diossy,  3  E.  D.  Smith,  115 ;  Morrell  vs.  Whitehead,  4  E. 
D.  Smith,  239 ;  Seaman  vs.  Ward,  1  Hilt,  52 ;  Tattersh/jiU  vs.  Hass,  1 
Hilt.,  56;   Salter  vs.  Malcolm,  1  Duer,  596;  Harrison  vs.  Wood,  2 
Duer,  50;  Coit  vs.  Beard,  33  Barb.,  357;  22  How.,  2;  12  Abb.,  462 ; 
Dexter  vs.  Clark,  35  Barb.,  271 ;  22  How.,  289.     Or  a  dismissal  for 
defect  of  title  at  the  time.  Mitchell  vs.  Cook,  29  Barb.,  243.     So  also,  as 
to  a  revereal  of  a  judgment  on  a  technical  point,  and  not  on  the  merits. 
Hunt  vs.  Hoboken  Land  and  Improvement  Compam^y,  1   Hilt.,  161 ; 
Ellert  vs.  KeUy,  4  E.  D.  Smith,  12 ;  10  How.,  392.     So  likewise,  as  to 
a  discontinuance  before  judgment.      CashmAin  vs.  Bean,  2  Hilt.,  340  ; 
Carlisle  vs.  McCaU,  1  Hilt,  399.     Or  a  claim,  withdrawn  by  the  plain- 
tiff upon  the  trial.     Thompson  vs.  Wood,  1  Hilt.,  93.     And  this,  even 
although,  after  the  abandonment  of  his  claim  by  the  plaintiff,  the  de- 
fendant took  judgment  in  his  favor,  on  a  counter-claim.     Jones   vs. 
Underwood,  35  Barb.,  211 ;  13  Abb.,  393.     Held  otherwise,  however, 
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as  to  a  claim  for  recoupment,  interposed  by  a  defendant,  Davis  vs. 
Talc(ptt,  ^  Kern.,  184. 

But  where,  on  the  contrary,  a  case  has  once  been  submitted  on  the 
merits,  a  dismissal  of  the  complaint  will  be  a  bar  to  any  future  proceeding 
in  respect  of  the  same  controversy.  Burhaus  vs.  Van  Zandt^  3  Seld., 
523.  See  also  Peters  vs.  Diossy^  above  cited;  Hamilton  Building 
Association  vs.  Reynolds^  5  Duer,  671. 

A  decision  in  the  courts  of  another  state,  as  to  the  right  of  parties  to 
real  estate  situate  in  this,  is  not  controlling  authority.  In  such  cases, 
the  lex  loci  rei  sitcB  governs.  Boyce  vs.  City  of  St.  Louis^  29  Barb., 
650;  18  How.,  125;  Nicholson  vs.  Leavitt,  4  Sandf.,  252  (276).  See 
likewise,  as  to  the  controlling  operation  of  the  lex  loci  contractus^  in  a 
controversy,  relative  to  personal  property,  under  a  contract  made  in 
this  state.      Van  Buskirk  vs.  War^en^  34  Barb.,  457  ;  13  Abb.,  145. 

Xor  has  the  judgment  of  a  sister  state,  any  greater  authority  than 
what  belongs  to  it  in  the  state  where  it  is  rendered.  Where,  therefore, 
a  creditor  sued  one  of  several  joint-debtors,  it  was  held  that  his  demand 
was  not  extinguished,  as  regards  the  others,  the  contrary  being  provided 
by  a  statute  of  the  state  in  which  the  suit  was  brought,  though,  in  this 
state,  it  would  have  been  otherwise.  Suydam  vs.  Barber^  18  N.  Y.,  468 ; 
reversing  same  case,  6  Duer.,  34.  See  also  Brown  vs.  Birdsall,  29 
Barb.,  549 ;  Heed  vs.  Girty,  6  Bosw.,  567. 

But,  in  a  matter  where  the  courts  of  a  sister  state  had  full  jurisdic- 
tion of  both  the  person  of  the  defendant  and  the  subject-matter  of  the 
action,  their  decision,  however  seemingly  erroneous,  will  be  conclusive. 
Rorco  vs.  Hackettj  2  Bosw.,  579.  See  also  Dohson  vs.  Pearce,  2  Kern., 
156 ;  1  Abb.,  97 ;  affirming  same  case,  1.  Duer,  142 ;  10  L.  O.,  170. 
Kor  will  the  courts  of  this  state,  interfere  with  proceedings  pending 
in  another,  so  long  as  they  are  not  attempted  to  be  enforced  here. 
Williams  vs.  Ayrandt,  31  Barb.,  364 ;  HUl  vs.  HiU,  28  Barb.,  23. 

See,  as  to  the  conclusiveness  of  the  judgments  of  the  federal 
courts,  Chemung  Canal  Company  vs.  Judson,  4  Seld.,  254 ;  Ruckmmi 
vs.  dmeU^  1  Comst.,  505. 

Where  the  contract  or  demand  on  which  a  suit  is  brought  is  entire 
and  indivisible  in  its  nature,  a  recovery  or  judicial  determination  in  a 
snit,  as  to  part  of  it,  will  be  conclusive,  and  will  bar  any  other  proceed- 
ing as  to  the  residue.  Waterhury  vs.  Graham,  4  Sandf.,  215  ;  Staples 
vs.  Goodrich,  21  Barb.,  317 ;  Coggins  vs.  BtUwinHe,  1  E.  D.  Smith, 
434.  See  also,  as  to  liability,  Baker  vs.  Higgins,  21  N.  Y.,  897; 
Gardner  vs.  Clark,  21  N.  Y.,  399. 

But,  where  transactions  between  the  same  parties  are  in  any  manner 
severable,  as  where  distinct  parcels  of  goods  have  been  sold  at  different 
^es,  the  rule  will  not  be  applied.  Staples  vs.  Goodrich,  supra  ;  Ca^h- 
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man  vb.  Bean^  2  Hilt,  340  ;  Secar  vs.  Sturgis^  16  N.  Y.,  548  ;  affirming 
same  case,  2  Abb.,  69. 

Nor,  when  a  demand,  originally  joint,  has  been  severed  in  fact,  will 
the  principle  prevail :  thns,  a  judgment  recovered  by  one  assignee  of 
part  of  an  entire  demand,  was  held  no  bar  to  a  suit  by  another  to 
recover  his  proportion.  Cook  vs.  Genesee  Mutual  Insurance  Company^ 
8  How.,  514. 

Where  the  indebtedness  is  clearly  joint,  a  separate  recovery  against 
one  of  several  joint-debtors,  will  in  like  manner,  bar  a  suit  against  the 
others.  Benson  vs.  Paine,  2  Hilt.,  552 ;  17  How.,  407  ;  9  Abb.,  28; 
McMaster  vs.  Vernon,  3  Duer,  249.  Nor  will  a  subsequent  formal 
vacating  of  the  judgment  annul  its  previous  operation.  See  Ohnstead 
vs.  Webster,  4  Seld.,  413. 

But  this  rule  will  not  be  applied,  where  such  debtors  reside  in  differ- 
ent states  ;  they  may  then  be  sued  separately,  and  a  judgment  against 
one  in  one  state,  will  not  bar  a  suit  against  others  in  another.  Brown 
vs.  Birdsall,  29  Barb.,  549.  See  also  Suydam  vs.  Barber,  18  N.  Y., 
468,  before  referred  to.  Nor  will  it  prevail,  where  the  debt  or  obligation 
is  joint  and  several,  or  severable  in  its  nature.  Vide  Benson  vs.  Paine, 
supra. 

Nor  will  judgment  against  the  plaintiff,  in  favor  of  defendants 
sought  to  be  charged  as  joint  contractors,  or  partners,  bar  a  subsequent 
action  against  one  of  them,  as  sole  conti^actor.  O*  Connor  vs.  Barley, 
3  E.  D.  Smith,  149. 

As  regards  the  relations  of  parties,  the  following  decisions  may  be 
noticed : 

Judgment  against  the  sheriff  for  misconduct  of  his  deputy,  is  evi- 
dence against  the  latter  and  his  sureties,  in  an  action  brought  on  his 
official  bond.  Thomus  vs.  HvbbeU,  18  Barb.,  9  ;  WesterveU  vs.  Sfaithy 
2  Duer,  449. 

A  decision,  as  between  the  parties  to  a  suit,  is  a  complete  estoppel, 
as  against  their  representatives,  or  those  claiming  under  them.  Bur- 
halts  vs.  Van  Zandt,  3  Seld.,  523  ;  Cook  vs.  Travis,  22  Barb.,  338. 

So  also,  in  partition,  a  decree  concludes,  not  merely  the  parties,  but 
all  purchasers  under  the  title  thereby  derived.  Blakdy  vs.  Colder^  15 
N.  Y.,  617 ;  affirming  same  case,  13  How.,  476.  Nor  will  a  mere 
amendable  irregularity  prevent  the  application  of  the  principle.  Groghofi 
vs.  Livingston,  17  N.  Y.,  218 ;  6  Abb.,  350 ;  affirming  sam£^  ca^se^  25 
Barb.,  336.  But  not  so,  as  regards  parties,  who  have  not  been  properly- 
brought  in.    Requa  vs.  Holmes,  16  N.  Y.,  193. 

Judgment  in  a  controversy  as  to  land,  nms  with  the  land,  and  con- 
cludes all  who  subsequently  derive  title  from  either  of  the  parties. 
But  not  so,  as  to  a  person  deriving  title,  by  a  deed  executed  prior  to  the 
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commencement  of  the  action  in  which  such  judgment  was  recovered. 
Wilson  vs.  Davoly  5  Bosw.,  619.  See  also  GampbeU  vs.  SaU^  16  N. 
Y.,  575  (580). 

Jodgment  against  the  agent  may  estop  the  principal,  where  the 
former  sued  with  authority,  or  there  has  been  a  ratification,  or  approval 
of  his  proceedings  by  the  latter.  Kent  vs.  Hvdaon  River  Hailroad 
Compant/,  22  Barb.,  278. 

Assessment  of  damages  under  an  injunction  bond,  as  between  the 
principals  in  the  suit  in  which  it  was  given,  will  be  conclusive  on  the 
sureties,  even  though  not  notified  of  the  assessment.  Methodist  Churches 
of  New  York  vs.  Barker^  18  N.  Y.,  463.  But  judgment  in  favor  of  a 
portion  of  the  sureties  under  a  replevin  bond,  as  against  the  parties  to 
the  suit,  will  not  conclude  a  co-surety  from  litigating  with  them  a  ques- 
tion of  contribution.     Decker  vs.  Jvdson^  16  N.  Y.,  439. 

Judgment  against  the  overseers  of  a  town,  concludes  the  supervisors 
of  the  county.  People  vs.  Supervisors  of  Delaware^  12  How.,  50.  As 
to  the  existence  of  a  double  liability  on  the  part  of  a  county  treasurer, 
botii  to  the  people,  and  also  to  the  county,  see  Supervisors  of  LiviTigston 
vs.  Whiiey  30  Barb.,  72. 

Although,  in  a  case  of  conversion  of  property,  it  was  competent  for 
either  owner  or  bailee  to  have  sued,  judgment  on  the  merits  against 
the  former  will  estop  the  latter.  Green  vs.  Clarke.  2  Kern.,  343.  See, 
however,  Bates  vs.  Sta/nton^  1  Duer,  79.  as  to  the  right  of  a  bailee  to 
plead  title  in  a  third  person,  as  against  the  claim  of  a  fraudulent  bailor, 
and  to  set  up  a  judgment  against  him  at  tho  suit  of  the  true  owners. 

Judgment  against  a  corporation  for  the  amount  of  a  debt,  is  evidence 
against  a  stockholder,  in  an  action  founded  on  his  individual  liability. 
Bdmont  xs.  Coleman^  21  N.  Y.,  96 ;  Peckham  vs.  Smithy  9  How.,  436. 

But  a  judgment  will  not  be  conclusive,  as  against  parties  not  directly 
privies  to  the  adjudication.  Tlius,  a  surrogate's  decree  will  not  be  con- 
clusive, as  against  creditors  of  the  estate,  who  do  not  come  in  and  prove 
before  him.  Bank  of  Poughkeepsie  vs.  Hasbrouck^  2  Seld.,  216.  Nor 
will  it  bar  executors  from  enforcing  payment  of  a  debt  due  to  the  estate, 
from  their  coexecutor,  not  embraced  in  a  prior  accounting.  Wurts  vs. 
Jtnkins,  11  Barb.,  546. 

A  merely  inchoate  proceeding,  such  as  a  mere  submission  to  arbitra- 
tion, where  that  proceeding  has  failed  without  fault  of  either  party, 
will  be  no  bar  to  a  fresh  action.  Haggart  vs.  Morgan^  1  Seld.,  422 ; 
affirming  4  Sandf.,  198.    See  also  Sinclair  vs.  TaUmadge,  35  Barb.,  602. 

The  judgment  of  a  court  of  competent  jurisdiction,  on  the  question 
involved  in  a  suit,  is  conclusive,  in  a  second  suit  between  the  same 
pttties,  depending  on  the  same  question,  though  the  subject-matter  of 
the  two  actions  be  different ;  and  parol  proof  will  be  admissible,  to 
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show  what  was  really  in  controversy.     Doty  vs.  Brown^  4  Comst.,  71 ; 
Castle  vs.  Noyes^  4  Kern.,  329 ;  BircJchead  vs.  Brown^  5  Sandf.,  134. 

And,  where  several  causes  of  action  were  embraced  in  one  complaint, 
such  proof  may  be  given,  to  show  upon  which  of  such  causes  judgment 
was,  in  fact,  rendered.  Such  proof  is  not  inconsistent  with  the  record. 
Stedman  vs.  Patching  34  Barb.,  218. 

But  matter  inconsistent  with,  or  contradictory  to  the  record,  cannot 
be  so  proved.     Campbell  vs.  Butts ^  3  Comst.,  173. 

The  record  of  a  former  judgment  is  also,  as  a  general  rule,  conclusive, 
not  only  as  to  the  matter  actually  determined,  but  also  as  to  every 
other  matter  which  the  parties  might  have  litigated  in  the  cause,  and 
might  have  had  determined  in  such  litigation.  Embury  vs.  Conner^ 
3  Comst.,  511  (522).  And  the  same  is  the  case,  in  a  collateral  action, 
brought  for  a  difterent  species  of  relief,  but  where  the  same  facts  were 
actually  in  issue.  BeUinger  vs.  Craigue^  31  Barb.,  534 ;  Edwards  vs. 
Stewart^  15  Barb.,  67 ;  Davis  vs.  Talcott^  2  Kern.,  184 ;  Hamilton 
Building  Association  vs.  Reynolds^  5  Duer,  671 ;  Wiseman  vs.  Panama 
Railroad  Company^  1  Ililt.,  300 ;  Monroe  vs.  Delavan^  26  Barb.,  16, 
♦See  also  Treadwell  vs.  Stebbins^  6  Bosw.,  538. 

And  not  only  so,  but  a  recovery  against  another  person  for  the  same 
cause  of  action,  may  be  a  bar  to  a  suit  for  damages.  See  Dexter  vs. 
Broat^  16  Barb.,  337.  And  a  judgment,  when  given,  estops  not  merely 
all  parties  to  the  record,  but  all  who  have  a  right  to  appear  and  con- 
trol the  action,  and  appeal  from  the  judgment,  though  not  parties. 
Castle  vs.  Noyes,  4  Kern.,  329  (332) ;  Bates  vs.  Stanton,  1  Duer,  79  (87). 

The  above  principle  is,  however,  to  be  confined  within  strict  limits. 
The  defence  is  only  applicable  to  matters  directly  adjudicated,  or 
directly  within  the  issues  joined,  and  not  to  matters  which  might 
have  arisen  incidentally  or  collaterally,  in  the  course  of  the  controversy, 
but  which  did  not  so  arise  in  ftict. 

A  judgment  or  decree  concludes  the  parties,  only  as  to  the  grounds 
covered  by  it,  and  the  facts  necessary  to  uphold  it,  and  no  farther.  It 
forms  no  bar  to  a  subsequent  suit,  on  facts  not  passed  upon.  Jones  vs. 
AUton,  Selden's  Notes,  Oct.  7th,  1853,  p.  10 ;  Burdick  vs.  Post,  12 
Barb.,  168 ;  Slawson  vs.  Engleheart,  34  Barb.,  198 ;  Knauth  vs.  Bassett, 
34  Barb.,  31.  See  also  Van  Alstyn^  vs.  Indiana,  Pittsburgh,  and^ 
CUveland  Railroad  Company,  34  Barb.,  28 ;  21  How.,  175,  cited  in 
last  subdivision. 

A  judgment  between  parties  of  the  same  name  is,  primd  facie^  a 
defence,  but  subject  to  explanation  by  parol  evidence.  Agate  vs. 
Richards,  5  Bosw.,  456. 

See,  as  to  the  extent  to  which  a  judgment,  taken  against  one  defend- 
ant only,  in  a  suit  in  which  another  was  not  served,  will  or  will  not  be 
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coTicIusive  on  qnestions  of  fact,  in  a  subsequent  action  against  both, 
New  York  and  Harlem  Railroad  Company  vs.  Kyle^  5  Bosw.,  587. 

Judgment  by  default  for  one  cause  of  action,  has  been  held  not  to 
extinguish  a  counter-credit  which  might  have  been  sot  up  as  a  defence. 
Smith  vs.  Weeks,  26  Barb.,  463. 

Nor,  where  a  demand  had  been  split  into  two  promissory  notes,  will 
the  taking  of  judgment  by  default  on  one,  necessarily  preclude  the 
raising  of  a  question  as  to  the  validity  of  the  other,  though  that  ques- 
tion was  partially  involved,  and  might  have  been  litigated  in  the  first 
action.     Ihighea  vs.  Alexander,  5  Duer,  488. 

Where  a  party  interested  has  not  had  an  opportunity  afforded  him  to 
litigate  the  question,  as  in  the  case  of  a  mere  surety,  not  having 
received  notice,  the  judgment  proves  rem  ipsam,,  and  nothing  more, 
and  he  will  be  at  liberty  to  interpose  any  defence,  originally  available. 
Thomas  vs.  HuhleU,  15  K  Y.,  405. 

Judgment  in  trespass  proves  no  more  than  its  commission,  and  does 
not  preclude  a  subsequent  issue  being  raised,  as  to  its  having  been  com- 
mitted in  good  or  bad  faith.  St.  John  vs.  St,  John's  Church,  15 
Barb.,  346. 

Judgment  for  the  amount  due  under  a  contract,  is  no  bar  to  a  sepa- 
rate action  for  deceit,  inducing  the  plaintiffs  to  make  it.  Warner  vs. 
De  Baum,  1  E.  D.  Smith,  261 ;  1  C.  R.  (N.  S.),  280.  But,  where  the 
fraud  of  the  defendant  had  induced  a  judgment  against  the  plaintiff,  it 
was  held  that  such  judgment  could  not  be  inquired  into  collaterally. 
White  vs.  Merritt,  3  Seld.,  352.  But,  for  deceit  in  other  matters  outside 
the  record,  a  second  action  may  be  maintainable.     Same  case. 

Judgment  against  the  plaintiff,  in  an  action  on  contract  for  sale  of 
goods,  on  the  ground  of  there  being  no  contract  between  the  parties, 
will  form  no  bar  to  a  subsequent  action  of  trover  for  the  same  goods. 
RM  vs.  Larkin,  3  E.  D.  Smith,  555. 

Judgment  for  the  plaintiff  in  trespass,  on  a  plea  of  title  to  part  of  the 
property  on  which  such  trespass  was  committed,  does  not  preclude  the 
same  issue  from  being  again  raised,  as  to  the  property  in  general.  To 
avail  himself  of  it  as  an  estoppel,  the  party  pleading  it  must  show  affir- 
matively that  the  same  portion  was  in  question  in  both  suits.  Dunckel 
vs.  Wiles,  1  Kern.,  420. 

To  operate  as  an  estoppel,  a  prior  judgment  must  be  between  the 
-ame  parties  or  their  privies.  If  it  be  not  coincident  in  this  respect,  it 
▼ill  not  bar  a  second  proceeding.  See  Sweet  vs.  Tuttle,  4  Kern.,  465 ; 
affirming  same  case,  10  How.,  40 ;  Mersereau  vs.  PearsaU,  19  N.  Y., 
108;  CampbeU  vs.  Hall,  16  K  Y.,  575;  Brown  vs.  Brcmn,  2  E.  D. 
Smith,  153. 
If  or  will  a  judgment,  negativing  title  of  defendants  as  derived  from 
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the  plaintiffs,  estop  their  setting  up  title  derived  from  another  source, 
in  a  subsequent  proceeding.  Eider  vs.  Union  India  Hulber  Company^ 
4  Bosw.,  169. 

Judgment  by  an  indorsee,  against  maker  and  indorser,  is  no  estoppel 
to  a  controversy  by  the  latter  as  between  themselves.  Kelsey  vs.  Bradr 
hiry,  12  L.  O.,  222. 

In  pleading  a  prior  adjudication,  the  same  rules  apply  as  in  that  of 
an  estoppel  in  pais.  The  fact  of  such  adjudication,  and  its  identity,  or 
connection  witli  the  controversy  sought  to  be  barred,  must  be  distinctly 
shown,  by  all  proper  and  sufficient  averments.  Where  the  adjudication 
has  been  made  by  a  court  of  limited  powers,  or  in  a  special  or  statutory 
proceeding,  it  will  be  further  necessary  to  aver  all  matters,  which  are 
essential  to  establish  the  existence  of  jurisdiction  in  the  court  or  oflScer 
by  whom  the  adjudication  relied  upon  was  pronounced.  See  in  this 
respect,  as  to  pleading  a  discharge  in  bankruptcy,  McCormick  vs.  Pich 
ering^  4  Comst.,  276. 

If  not  pleaded,  a  former  judgment  will  be  wholly  unavailable  as  t 
defence.  It  cannot  be  given  in  evidence  under  a  general  denial,  or  ar. 
allegation  of  pendency  of  the  action  in  which  it  was  rendered.  Henr 
dricka  vs.  Decker^  35  Barb.,  298. 

A  judgment  recovered  against  an  assignor,  after  assignment  made, 
cannot  be  used  as  against  his  assignee.  See  Lowell  vs.  LanOy  33 
Barb.,  292. 

(c.)  AccoED  AND  Satisfaction. 

This  defence,  when  established,  is  available,  either  in  har  of  the 
whole  cause  of  action,  or  of  such  portion  of  it  as  may  be  embraced  in 
the  accord. 

To  render  it  so,  both  requisites  must  concur,  i,  ^.,  there  must  be  shown 
an  agreement  to  take  a  specific  amount  or  specific  benefit,  in  full  dis- 
charge of  the  claim  sought  to  be  enforced,  and  satisfaction,  or  full  tender 
of  satisfaction  of  the  consideration  agreed  to  be  paid  or  given.  If  either 
of  these  two  essential  elements  are  wanting,  the  defence  will  be  incom- 
plete. Proof  of  fraud,  practised  by  the  party  setting  up  the  defence, 
will  also  render  it  void.  DoUen  vs.  Arnold^  10  How.,  528 ;  Warburg 
vs.  WiUox,  2  Hilt,  118 ;  7  Abb.,  336. 

Where  the  relation  of  debtor  and  creditor  exists,  an  accord,  consisting 
of  mutual  promises,  will  be  binding,  and  tender  of  performance  by  the 
creditor  at  the  time  and  place  specified,  will  discharge  the  debt  JSii- 
linga  vs.  Vanderheck^  23  Barb.,  546. 

It  is  competent  for  a  party  to  withdraw  from  a  simple  unexecuted 
accord,  at  any  time  before  actual  satisfaction,  where  the  facts  are  not 
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snch  as  would  give  the  other  party  a  right  to  a  specific  performance. 
Day.  vs.  R<^.  18  N.  Y.,  448. 

Where  both  requisites  concur,  an  agreement  to  take  a  less  amount 
than  that  claimed,  and  acceptance  of  that  amount,  will  constitute  a 
perfect  defence,  and  be  available  as  a  payment  in  full.  Wehb  vs.  Gold- 
mtiiK  2  Duer,  413  ;  Taylor  vs.  Misshauia^  2  Duer,  302. 

The  giving  of  additional  security  by  the  debtor  for  the  debt,  or  any 
portion  of  it,  effects  no  change  in  or  avoidance  of  his  liability.  If,  how- 
ever, any  other  and  independent  benefit  be  added,  as,  for  instance,  even 
the  mere  concurrence  of  the  debtor's  wife,  to  bar  her  dower,  previously 
existent,  such  benefit  will  form  a  new  consideration,  and  such  additional 
security  may  be  pleaded  as  accord  and  satisfaction,  even  though  only 
given  for  a  portion  of  the  amount,  but  with  intent  to  bar  the  whole. 
Ktder  vs.  Sali^ury^  27  Barb.,  485. 

And  a  conditional  compromise  will  be  pleadable  as  an  accord,  pending 
the  condition,  where,  so  far  as  it  has  yet  become  obligatory,  it  has  been 
performed.  Harmer  vs.  Guion^  3  E.  D.  Smith,  76.  And  even  if,  atltei 
a  condition  is  strictly  forfeited,  an  actual  performance  be  accepted,  th(i 
condition  will  be  waived,  and  a  full  satisfaction  effected.  Gonlding  vs 
King,  6  Seld.,  440. 

Accord  and  satisfaction,  after  action  brought,  will  be  equally  available 
as  a  defence,  and  may  be  set  up  in  the  answer.  Willis  vs.  Ghipp,  9 
How.,  568. 

Accord  and  satisfaction,  obtained  by  means  of  duress,  will  be  vold^ 
and  unavailable  as  a  defence.     Hourke  vs.  Story,  4  E.  D.  Smith,  54. 

Accord  and  satisfaction  of  a  claim,  for  injury  by  accident  to  the 
deceased  in  his  lifetime,  will  bar  an  action  by  his  representatives  under 
the  statute,  for  damages  occasioned  by  his  death.  Dibble  vs.  JV^ew  York 
and  Erie  Railroad  Company,  25  Barb.,  183.  As  to  the  conclusiveness 
of  ssuch  an  arrangement,  see  Coon  vs.  Knap,  4  Seld.,  402. 

As  to  satisfaction  being  effected,  by  acceptance  of  an  amount  offered 
in  fnll  of  a  disputed  claim,  see  Pierce  vs.  Piei*ce,  25  Barb.,  243. 

As  to  the  acceptance,  even  though  under  protest,  of  a  sum  awarded 
by  the  board  of  supervisors,  working  full  satisfaction  of  a  claim  against 
tlie  sheriff  for  a  reward,  see  Prentiss  vs.  Farnha/m,  22  Barb.,  519. 

The  presumption  lies  that  a  promissory  note  is  given  in  settlement  of 
all  demands  between  the  parties,  and,  unless  rebutted,  may  prevail. 
TreaiwdJCs  Exeeidors  vs.  Abrams,  15  How.,  219 ;  Lake  vs.  Tysen,  2 
Seld.,  461. 

A  payment,  part  in  cash  and  part  in  the  debtor's  own  note,  will  not, 
in  the  absence  of  an  express  release,  operate  as  a  satisfaction,  though 
received  as  such,  in  the  event  of  non-payment  of  the  latter.  Moss  vs. 
Sf^nnm,  1  Hilt.,  176. 

Tou  n,— 8 
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The  acceptance  of  a  bill  of  exchange,  in  payment  for  goods  sold,  wiU 
operate  as  a  bar  against  any  proceeding  to  rescind  the  sale,  and  substi- 
tute for  the  original  indebtedness,  the  liability  on  the  paper  so  received. 
Francia  vs.  Dd  Banco^  2  Daer,  133, 

The  question  as  to  when  the  taking  of  the  note  of  a  third  party  will,  or 
will  not  operate  as  a  satisfaction  of  the  original  indebtedness,  will  be 
considered  at  the  close  of  the  next  subdivision. 

A  receipt  given  to  one  of  two  joint  and  several  debtors,  in  full  of  his 
obligation,  in  consideration  of  a  part  payment,  will  not  operate  to  dis- 
charge either.  ,  Bucldngharn  vs.  Oliver^  3  E.  D.  Smith,  12§. 

(rf.)  Payment. 

Closely  akin  to  the  foregoing  defence,  is  that  of  payment,  when  admis- 
aible.  It  should,  of  course,  be  averred  clearly,  and,  if  made  in  any  spe- 
cial manner,  the  particulars  should  be  stated. 

To  constitute  a  payment,  money,  or  some  other  valuable  thing,  must 
be  delivered  by  the  debtor  to  the  creditor,  for  the  purpose  of  extinguish- 
ing the  debt,  and  the  creditor  must  receive  it  for  the  same  purpose.  A 
defendant  cannot  deprive  the  plaintift*  of  his  costs,  after  action  is  com- 
menced, by  an  unaccepted  payment.  Even  a  remittance  of  the  debt,  if 
repudiated  and  offered  to  be  returned,  will  be  ineffectual.  The  defend- 
ant, if  he  wishes  to  obtain  protection  against  further  costs,  must,  under 
such  circumstances,  withdraw  the  amount,  and  make  a  regular  tender. 
Kingston  Bank  vs.  Gay^  19  Barb.,  459.  Nor  will  even  the  acceptance 
of  such  a  payment,  by  an  agent,  unaware  of  the  pendency  of  an  action, 
avail  to  deprive  the  plaintiff  of  his  right  to  costs,  and  to  continae  the 
action  unless  they  are  paid.    Bogardvs  vs.  RicJUmeyer^  3  Abb.,  179. 

To  render  a  payment  available,  it  must  be  of  actual  value.  Thus, 
one  made  in  bank-bills,  actually  spurious,  though  supposed  to  be  good, 
was  held  not  to  discharge  the  debt.    BaJcei*  vs.  Bonested,  2  Hilt.,  397. 

The  giving  of  the  debtor's  own  check  is  not  payment,  unless  such 
check  be  honored,  or  be  parted  with  for  value.  An  answer  pleading  a 
payment  of  this  nature  must,  therefore,  allege  other  facts  in  addition, 
showing  that  such  check  is  out  of  the  possession  or  control  of  the  plain- 
tiffs.   Strong  vs.  Stevens^  4  Duer,  668. 

The  giving  of  the  debtor's  own  note.is,  in  no  respect,  a  satisfaction  of 
the  indebtedness,  even  though  it  be  expressly  given  for  that  purpose. 
It  is,  at  the  best,  but  the  substitution  of  one  promise  for  another.  JI£ots 
vs.  Shannon^  1  Hilt.,  175  ;  and  cases  there  cited.  Its  only  effect  may  be, 
if  negotiable,  to  suspend  the  remedy  of  the  plkintift*  until  its  maturity. 
GdUr  vs.  Seixas,  4  Abb.,  103.  See  also  Central  City  Bank  vs.  Darui^ 
32  Barb.,  296 ;  Baiea  vs.  Rosehram^  23  How.,  98. 

As  to  the  necessity  of  a  payment  to  the  sheriff,  of  moneys  dae  to 
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an  execution  debtor,  under  the  special  authority  for  that  purpose,  con- 
ferred by  section  293,  being,  in  all  cases,  fully  and  specially  pleaded, 
see  Calkins  vs.  Packer^  21  Barb.,  275.  See  also,  as  to  the  necessity  of 
such  a  payment  being  compulsory,  in  order  to  be  available  as  a  defence, 
BicftarcUfon  vs.  Ainswarth,  20  How.,  521. 

Where  a  party  relies  on  a  presumption  of  payment,  it  has  been 
held  that  the  proper  mode  of  pleading  it  is  to  aver  payment,  and  give 
in  evidence  the  facts  raising  the  presumption.  PattUon  vs.  Taylor^ 
8  Barb.,  250 ;  1  C.  K.  (N.  S.),  174 ;  Austin  vs.  Tompkins,  3  Sandf., 
22;  Sew  York  Life  Ins^iranee  and  Trust  Company  vs.  Covert,  29 
Barb.,  435 ;  Moi^y  vs.  Farmers^  Loan  and  Trust  Company,  4  Kern., 
302  (307).  See  aJso,  in  court  below,  same  case,  18  Barb.,  401  (406). 
See,  generally,  as  to  the  presumption  of  payment,  Martin  vs.  Go/ge, 
5  Seld.,  398. 

As  to  a  general  plea  of  payment  to  a  party  specified  being  sufiicieut, 
without  averring  in  detail  the  particular  facts,  see  Fa/rmer^  and 
Citizens*  Bank  of  Long  Idand  vs.  Sherman,  6  Bosw.,  181. 

Eeceipt  of  the  amount  due  upon  a  note,  by  the  holder,  after  maturity, 
even  from  a  stranger,  operates,  in  the  absence  of  express  stipulation  to 
the  contrary,  as  a  payment,  and  not  as  a  sale.  Burr  vs.  Smith,  21 
Barb.,  262. 

Payment  by  the  maker  of  tlie  note,  at  a  bank,  where  it  has  been 
deposited  by  the  payee  for  collection,  extinguishes  the  debt.  In  the 
event  of  a  subsequent  misapplication  by  the  bank,  its  liability  is  only 
as  agents  of  the  payee.  Smith  vs.  President,  (&c.,  of  Essex  Cawnty 
Bank,  22  Barb.,  627. 

The  erroneous  stamping  of  a  note  as  paid,  by  the  teller  of  the  bank 
where  it  was  made  payable,  was  held  not  to  operate  as  a  payment, 
where  the  mistake  was  at  once  discovered,  and  a  request  made  to  correct 
it    Irving  Bank  vs.  Wetherald,  34  Barb.,  323. 

Payment  to  an  agent  authorized  to  sell  goods,  was  sustained  as  a 
valid  payment  to  his  principal,  in  Higgins  vs.  Moore,  6  Bosw.,  344. 

The  taking  of  a  check  of  a  third  party  will  not,  per  se,  operate  as 
a  satisfaction  of  a  claim,  unless  in  pursuance  of  an  express  agreement 
to  that  effect.    JoHbett  vs.  Goundry,  29  Barb.,  509. 

Nor  will  the  taking  of  the  note  of  a  third  person  have  that  effect, 
unless  there  be  an  agreement  to  take  it  in  payment.  Davis  vs.  AUen^ 
3  Comst,  168 ;  Vail  vs.  Foster,  4  Comst,  312  ;  Noel  vs.  Murray,  3 
Kern.,  167 ;  aflSrming  same  case,  1  Duer,  385  ;  Highy  vs.  New  York  and 
EarUm  Railroad  Company,  3  Bosw.,  497 ;  7  Abb.,  259.  Nor  will  the 
conditional  taking  of  such  a  note  operate  as  payment.  Torry  vs. 
UadUy,  27  Barb.,  192. 

The  pfresnmptions  which  lie,  in  the  absence  of  an  express  agreement. 
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axe  thus  defined,  in  Nod  vs.  Murray^  3  Kern.,  167,  above  cited :  When 
such  a  note  or  bill  is  received  on  a  precedent  debt,  the  presumption  is 
that  it  was  not  taken  as  payment,  and  the  onus  of  establishing  that  it 
was  so  taken  is  upon  the  debtor.  But,  when  it  is  received  cotem- 
poraneously  with  the  contracting  of  the  debt,  the  presumption  is  that 
it  was  agreed  to  be  taken  in  payment,  and  the  burden  of  proving  the 
contrary  rests  upon  the  creditor. 

Where  the  note  of  a  third  party  has  been  actually  agreed  to  be 
taken  in  payment,  the  satisfaction  will  be  complete.  WM>  vs.  G(M- 
srnith^  2  Duer,  413 ;  Purchase  vs.  Mattisoriy  3  Bosw.,  310.  And,  in 
such  case,  the  seller  of  goods,  on  such  an  agreement,  may  be  bound  to 
perform  it,  even  though  the  maker  of  the  note,  agreed  to  be  taken, 
may  become  insolvent  before  the  transaction  is  complete.  Sigler  vs. 
Smithy  4  E.  D.  Smith,  280.  This  is  not,  however,  the  case  with  r^rd 
to  an  executory  agreement,  where,  before  performance,  the  notes 
originally  agreed  to  be  taken,  have  been  deteriorated  in  value  by  such 
an  insolvency.  Benedict  vs.  Fields  16  N.  Y.,  595 ;  affirming  mmi' 
case^  4  Duer,  154. 

Where  a  valid  agreement  has  been  made,  under  which  the  vendor 
of  goods  is  bound  to  take  the  note  of  a  third  party,  that  note  remains 
his,  even  though,  at  the  time  of  a  tender,  he  refuse  to  receive  it. 
Des  ArU  vs.  Leggett,  16  N.  Y.,  582. 

And,  when  such  a  note  has  been  taken  conditionally,  a  subsequent 
performance  will  operate  as  a  satisfaction,  and  waive  a  previous  breach 
of  tlie  conditions.     ConTding  vs.  King^  6  Seld.,  440. 

If  or,  when  such  a  note  has  been  agreed  to  be  taken  for  goods,  will 
the  fact  of  its  being  indorsed  by  the  purchaser,  prevent  its  operation 
as  a  payment  of  the  vendor.  The  vendor  will,  under  such  circum- 
stances, be  bound  to  treat  him  as  an  ordinary  indorser.  Soffe  vs.  GcU- 
lagher,  3  E.  D.  Smith,  507. 

PHmdfade^  an  express  receipt  is  conclusive  evidence  of  pajiueiit. 
Lambert  vs.  Seeley^  2  Hilt.,  429.  It  is,  however,  always  explainable^ 
so  far  as  regards  the  amouht  of  consideration  given.  But  not  so  in  its 
operation  as  a  contract,  or  as  an  admission  collateral  to  the  payuieiit. 
See  Coon  vs.  Knapp,  4  Seld.,  402 ;  EgUston  vs.  KnicJcerbackery  6 
Barb.,  458  ;  and  cases  there  referred  to.  See,  however,  as  to  a  receipt 
in  full,  obtained  for  the  purpose  of  defeating  a  demand  for  repayment 
of  money  lost  at  play,  Hendrickaon  vs.  Beers^  6  Bosw.,  639.  As  to  a 
receipt  to  one  of  two  joint-debtora  only,  not  operating  as  a  full  discharge, 
see  Buddrtgham,  vs.  Oliver^  3  E.  D.  Smith,  129. 

As  to  the  eflFect  of  payment  of  the  amount  due  upon  a  bond  and 
mortgage,  in  extinguishing  the  security  wholly,  or  pro  tantOj  as  between 
the  debtor  and  creditor,  vide  Champney  vs.  Cocpe^  34  Barb.,  539; 
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As  to  the  collection  of  collaterals  operating  as  to  a  payment,  ^/'i> 
(anto,  of  the  debt  which  they  were  intended  to  secure,  vide  Marifie 
Batik  of  the  CUy  of  NewTork  vs.  Vail^  6  Bosw.,  421. 

{e.)  Tender. 

This  mode  of  defence  has  application,  rather  to  the  costs  than  to  the 
riglit  of  recovery  of  the  plain tiif  in  the  action.  It,  in  fact,  admits  the 
latter,  and  has  been  held,  accordingly,  to  be  inconsistent  with  a  general 
denial.    See  Livingston  vs.  Harrison^  2  E.  D.  Smith,  197. 

Tender  may  be  made,  either  before  or  after  action.  The  fonner  is 
general  in  its  nature,  and  in  exercise  of  a  common-law  right.  After 
action  brought,  the  mode  of  making  it  is,  on  the  contrary,  a  matter  of 
tspecial  statutory  regulation.  Vide  2  K.  S.,  553,  554,  sections  20  to  23, 
inchisive. 

The  common-law  tender,  before  action,  must,  in  order  to  be  available, 
be  made  either  on  the  day  on  which  the  amount  is  due,  or,  if  subse- 
quently, must  include  interest  from  that  date,  down  to  the  day  of  the 
tender.    Livingston  vs.  Harrison^  supra. 

It  should  include  all  that  is  due  in  respect  of  the  same  transaction. 
Thus,  a  tender  of  the  amount  due  on  a  mortgage,  without  including  an 
assessment  paid  by  the  mortgagee,  and  interest  on  that  assessment,  was 
held  unavailing  to  extinguish  his  lien.  Brevoort  vs.  Randolph^  7 
How.,  398. 

See,  however,  a  tender,  deficient  by  a  few  cents  only,  practically 
supported  in  Spencer  vs.  Tooher^  21  How.,  333 ;  12  Abb.,  353. 

A  tender,  when  made,  must  be  in  current  coin,  unless  the  creditor 
waive  that  condition,  and,  where  no  special  place  is  appointed  for  the 
purpose,  the  debtor  is  bound  to  seek  the  creditor,  in  order  to  make 
it  Harris  vs.  MulocTc^  9  How.,  402.  As  to  evidence  of  waiver  of  the 
strict  conditions  of  a  tender  being  admissible,  under  a  plea  of  tender 
made,  see  Holmes  vs.  Holmes^  5  Seld.,  525 ;  affirming  sa'tne  case,  12 
Barb.,  137. 

In  relation  to  the  effect  of  tender  of  an  insiirance  premium,  when 
made  in  due  time,  and  as  to  a  tender  on  Monday  being  available, 
when  the  last  day  of  a  specified  term  falls  on  Sunday,  see  Campbell 
vs.  International  Life  Assurance  Society  of  London,  4  Bosw.,  298. 

To  be  available,  a  tender  must  be  actual,  and  sufficient.  See 
ffatchins  vs.  Avery,  32  Barb.,  551  (556).  A  mere  offer,  even  followed 
by  payment  into  court,  will  be  inefficient.  Hornby  vs.  Cramer,  12 
How.,  490.  Nor  will  a  mere  remittance  in  intended  payment  be 
effectual  If  refused,  it  must  be  withdrawn,  and  actually  tendered. 
Kingston  Bank  vs.  Gay,  19  Barb.,  459.  A  tender  must  also  be  uncon- 
<litioQal,  save  only  as  regards  negotiable  paper,  which  the  debtor  is  en^ 
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titled  to  inepect,  and  to  have  delivered  to  him  at  the  time.    Wilder  Va. 
Seelye,  8  Barb.,  408. 

Tender  of  the  amount  due  on  a  mortgage,  if  made  at  anj  time 
before  foreclosure,  discharges  the  lien ;  and  a  refusal  bars  subsequent 
proceedings  in  equity.  Nor,  as,  in  this  case,  it  does  not  discharge  the 
debt,  but  only  defeats  a  remedy,  is  it  necessary  that  it  should  be  kept 
good.  The  mortgagee,  if  he  refuses,  refuses  at  his  peril.  By  accepting 
it  he  incurs  no  hazard,  as,  even  if  the  sum  be  insufficient,  the  security 
remains.  Korti'ight^  vs.  Cady^  21  N.  Y.,  343 ;  reversing  earns  case^  28 
Barb.,  490 ;  5  Abb.,  358 ;  also,  at  special  term,  12  How.,  424. 

In  replevin,  an  unconditional  offer  to  restore  the  goods  claimed 
before  the  commencement  of  the  action,  is  equivalent  to  a  tender 
before  suit  brought,  and  will  have  the  same  effect.  Savage  vs.  Perldm^ 
11  How.,  17. 

Where,  however,  the  tender  goes  directly  to  the  plaintiff's  right  to 
recover,  and  not  merely  to  a  collateral  remedy,  it  must  not  only  be 
made  sufficiently,  but  must  be  kept  good.  The  defendant,  in  such  cases, 
must  not  simply  aver  tender  and  refusal,  but  also  that  he  always  has 
been,  and  still  is  ready  with  the  amount,  and  should  pay  it  into  court, 
and  the  date  should  be  stated.  Wilder  vs.  Seelye^  8  Barb.,  408 ;  Xivin<f- 
ston  vs.  Harrison^  2  E.  D.  Smith,  197.  To  this  amount  the  plaintiff  is 
entitled  in  any  event,  even  if  the  judgment  be  against  him.  Logeii  vs. 
Gilleck^  1  E.  D.  Smith,  3dS\  Zivirigston  vs.  Ilarrisati^  supra.  See 
also,  generally,  Warburg  vs.Wilcox^  7  Abb.,  336;  Place  vs.  Union 
KrpresH  Company^  2  Hilt,  19  ;  Stevens  vs.  Hyde^  32  Barb.,  171. 

In  Hull  vs.  Peters^  7  Barb.,  331 ;  3  C.  R.,  255,  tender  made,  before 
knowledge  of  the  fact  that  a  declaration  had  been  filed,  was  held  to  be 
effective,  as  a  tender  before  suit  brought.  Under  the  present  practice 
the  defendant  will,  of  course,  be  entitled  to  the  benefit  of  one,  if  made 
at  any  time  before  actual  service  of  the  process  upon  him. 

As  to  the  effect  of  tender  of  performance  of  a  special  contract,  at  the 
time  and  place,  or  in  the  manner  appointed,  see  BiUuigs  vs.  Yander- 
hech^  23  Barb.,  546 ;  Renard  vs.  TvUer^  4  Bosw.,  107. 

The  statutory  tender,  after  action  brought,  is  subject  to  several  con- 
ditions, imposed  by  the  provisions  of  the  Revised  Statutes,  above  refer- 
red to.     2  R.  S.,  553,  654,  sections  20  to  23. 

Those  conditions,  and  the  effect  of  such  a  tender,  when  made,  are  so 
closely  analogous  to  the  provisions  of  sections  385  to  387,  as  to  au  offer 
before  judgment,  that  the  latter  may  be  fairly  considered  as  superseding 
them  in  effect.  It  is,  in  fact,  much  more  advantageous,  relieving  the 
defendant  from  the  necessity  of  seeking  the  plaintiff,  and  making  an 
actual  tender  of  money,  and  giving  to  a  mere  written  offer,  the  same 
practical  effect.     It  seems,  therefore,  imnecessary  to  enter  into  any 
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detailed  consideration  of  these  provisions,  save  only  to  remark  tliat  they 
provide,  in  addition,  for  a  tender,  in  some  cases,  even  after  trial,  if 
before  judgment ;  and  that,  even  if  accepted  by  the  plaintiff,  such  ten- 
der does  not  prevent  further  litigation,  the  right  of  costs  depending  on 
the  amount  recovered  by  him  for  the  residue  of  his  claim.     Section  23. 

These  provisions  are,  moreover,  only  applicable  to  actions  at  law, 
by  the  express  provisions  of  section  20,  and,  therefore,  that  mode  of 
procedure  is,  under  any  circumstances,  inadmissible  in  equity  cases. 
BarUno  vs.  Cleveland,  16  How.,  364 ;  7  Abb.,  339 ;  New  York  Life 
ItmiraTice  and  Ti^ust  Company  vs.  Burrell,  9  How^.,  398  ;  Thurston  vs. 
Marsh,  14  How.,  572 ;  5  Abb.,  389 ;  Pratt  vs.  RanisdeU,  16  How., 
59 ;  7  Abb.,  340,  note. 

In   a    common-law  action  it  may,  however,  avail  to  deprive  thei 
plaintiiF  of  his  power  to  ask  for  an  allowance.     Pratt  vs.  Conkey,  If. 
How.,  27.     If  made,  it  must  include  all  costs  up  to  that  time,  or  it  wil 
be  fatally  defective.     People  vs.  Banker,  8  How.,  258. 

As  to  payment  in  bad  faith  to  an  uninformed  agent  of  the  plaintiffj 
being  ineffectual  to  deprive  him  of  his  right  to  costs,  see  Bogardxti"^ 
vs.  liichtmeyer,  3  Abb.,  179. 

Tender  of  a  deed,  pendente  lite,  may  be  pleaded,  and  the  defendant 
vrill  have  the  benefit  of  it,  in  answer  to  a  bill  for  specific  performance. 
It  is,  however,  unnecessary,  an  offer  in  the  answer  to  execute  being  all 
that  is  requisite.  Beehe  vs.  Dowd,  22  Barb.,  255.  If  made  to  one  of 
two  joint  contractors  for  the  purchase  of  land,  it  will  be  sufiicient ;  and 
on  his  refusal,  the  vendor  is  under  no  obligation  to  make  it  to  the  other. 
Cannan  vs.  Puliz,  21  N.  Y.,  647.  A  deed,  when  tendered,  must, 
however,  be  complete  in  all  its  parts,  and  fully  acknowledged  and  certi- 
fied.   Smith  vs.  Sin^ltzer,  4  Abb.,  469. 

If  unaccepted,  a  tender  becomes  a  nullity,  and  does  not  alter  the 
rights  of  the  parties,  or  confer  others.  Williams  vs.  Christie,  4  Duer, 
2l#  (36) ;  Dod worth  vs.  Janes,  4  Duer,  201. 

{f.)  Statutory  Defences. — General  Eemarks. 

In  pleading  a  public  statute,  an  express  reference  to  it,  by  its  title  or 
otherwise,  is  jiot  necessary.  It  is  sufiicient  to  set  forth  the  facts  which 
render  its  provisions  applicable,  leaving  the  court  to  determine  whether 
they  apply  or  not.     Goelet  vs.  Cowdrey,  1  Duer,  132. 

When  a  statute  is  pleaded  in  bar  of  a  common-law  right,  the  facts 
rendering  it  applicable  must  be  distinctly  proved.  Miller  vs.  PoessleVj 
4  E.  D.  Smith,  234. 

To  be  pleadable  as  a  defence,  a  breach  of  law  must  be  actual.  A 
mere  avowal  or  knowledge  of  an  unlawful  intent,  on  the  part  of  a 
vendee  or  purchaser,  will  not  avoid  a  transaction,  as  regards  a  vendor, 
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not  himself  a  party  to  that  intent.  O^Brien  vs.  Breitenhach^  1  Hilt., 
304 ;  Tracy  vs.  Tallmage^  4  Kern.,  162.  But,  if  such  a  vendor  do  any 
thing  beyond  a  mere  sale,  in  aid  or  furtherance  of  an  unlawful  design, 
or  it  be  made  part  of  the  contract  for  sale,  he  cannot  recover. 


{g.)  Statute  of  Frauds. 

The  provisions  which  represent  the  ancient  statute  of  frauds,  will  be 
found  in  sections  2,  3,  4  of  title  II.,  chapter  VIE.,  part  EC.,  of  the  Revis- 
ed Statutes,  entitled,  "  Of  Fraudulent  Conveyances  and  Contracts,  rela- 
tive to  Goods,  Chattels,  and  Things  in  Action,"  2  E.  S.,  135, 136.  They 
run  as  follows  : 

§  2.  In  the  following  cases,  every  agreement  shall  be  void,  unless  such 
]i;greemcnt,  or  some  note  or  memorandum  thereof,  expressing  the  consider- 
Mion,  be  in  writing,  and  subscribed  by  the  person  to  be  charged  therewith : 

1.  Every  agreement  that,  by  its  terms,  is  not  to  be  performed  within  one 
year  from  the  making  thereof ; 

2.  Every  special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person  ; 

3.  Every  agreement,  promise,  or  undertaking  made  upon  consideration  of 
marriage,  except  mutual  promises  to  marry. 

§  3.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in  action, 
for  the  price  of  fifty  dollars  or  more,  shall  be  void,  unless — 

1.  A  note  or  memorandum  of  such  contract  be  made  in  writing,  and  be 
subscribed  by  the  parties  to  be  charged  thereby ;  or, 

2.  Unless  the  buyer  shall  accept  or  receive  part  of  such  goods,  or  the  evi- 
dences, or  some  of  them,  of  such  things  in  action  ;  or, 

3.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the  pm-chase- 
money.  ♦ 

§  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  the  auctioneer 
shall,  at  the  time  of  sale,  enter  in  a  sale-book  a  memorandum,  specifying  the 
nature  and  price  of  the  property  sold,  the  terms  of  the  sale,  the  name  of  the 
purchaser,  and  the  name  of  the  person  on  whose  account  the  sale  is  made ; 
such  memorandum  shall  be  deemed  a  note  of  the  contract  of  sale,  within 
the  meaning  of  the  last  section. 

It  is  proposed  to  consider  the  recent  decisions  on  these  subjects,  in  the 
order  of  the  sections,  as  above  cited. 

An  oral  agreement,  providing  for  a  permanent  arrangement  between 
a  railroad  company  and  an  adjoining  proprietor,  by  way  of  easement 
or  servitude,  was  held  void,  as  being,  from  its  nature  and  terms,  not  to 
be  performed  within  one  year.  Day  vs.  New  York  Central  Railroad 
Company^  31  Barb.,  548.  So  also,  as  to  an  agreement  to  waive  the 
last  half  yeaf  s  rent  under  a  lease,  in  consideration  of  buildings  being 


ANSWEB.— §  178.  121 

left  upon  the  premises  at  the  expiration  of  the  term.    Lawrence  vb. 
TToofo,  4  Bosw.,  354. 

An  agreement  for  a  tenancy  for  one  year,  to  commence  m  futuro^  is 
not,  however,  within  the  statnte.  It  is  an  interest  in  land,  and,  as  such, 
not  within  the  scope  of  that  title  of  the  Kevised  Statutes,  which  con- 
tains the  above  sections.  Young  vs.  Ddke^  1  Seld.,  463  ;  overruling 
Cromodl  vs.  Crane^  7  Barb.,  192.  See  also  Taggard  vs.  Boosevdt,  2 
E.  D.  Smith,  100.  Nor  is  an  agreement  to  pay  a  certain  sum  to 
another,  to  induce  him  to  take  such  a  lease,  void.  Itis  performed,  when 
the  lease  is  taken.     GUsey  vs.  WUd^  1  Hilt.,  305. 

Although  a  parol  agreement  to  work  for  another  for  more  than  one 
rear,  is  directly  within  the  statute,  and  therefore  void  (see  Amburger 
V5.  Marvin^  4  E.  D.  Smith,  393),  still  it  may  be  used  in  evidence,  on 
an  action  for  services  so  rendered,  to  show  the  quantum  meruit. 
McGluckey  vs.  Bitter^  1  E.  D.  Smith,  618.  But  this  latter  conclusion 
does  not  hold  good,  as  to  an  agreement  to  pay  for  services,  in  real  and 
personal  estate,  after  the  death  of  the  employer.  Liah  vs.  Sherman^  25 
Barb.,  433. 

An  agreement,  for  valuable  consideration,  to  furnish  an  aged  person 
with  board,  (fee,  during  her  life,  was  held  not  to  be  void  by  the  statute. 
It  was  not  hy  its  terms^  not  to  be  performed  within  one  year,  but 
fhpended'  an  a  contingency.  Dresser  vs.  Dresser^  35  Barb.,  573.  See 
also  Trustees  of  First  Baptist  Church  vs.  BrooMyn  Fire  Insurance 
Company,  19  N.  Y.,  305. 

The  expression  of  consideration  is  essential  to  the  validity  of  an 
agreement.  If  that  element  be  absent,  the  document  will  be  void 
under  the  statute,  even  though  an  attempt  may  have  been  made  to  give 
it  the  character  of  a  promissory  note.  Sachett  vs.  Palmer^  25  Barb., 
179.  See  also  generally,  Wilson  vs.  Boberts,  5  Bosw.,  100.  The  ques- 
tion as  to  the  invalidity  of  a  guaranty  of  negotiable  paper,  not  express- 
ing consideration  upon  its  face,  has  already  been  fully  treated,  and  the 
cases  in  point  cited,  in  book  VII.,  chapter  2,  section  146,  subdivision  of 
Guarantor's  Liability. 

The  point  as  to  when  an  agreement  will  or  will  not  fall  within 
tlie  second  clause  of  section  2,  has  given  rise  to  considerable  dis* 
eufision,  hinging  upon  the  question  as  to  whether  the  contract  relied 
on  in  each  particular  case  was  independent  or  collateral.  If  the  latter, 
the  rule  will  clearly  apply.  If  not,  and  if  there  exist  any  consider- 
ation whatever  passing  between  the  promisor  and  promisee,  the  agree- 
ment will  be  held  independent,  and  taken  out  of  the  operation  of  the 
fetatute. 

An  undertaking  to  pay  for  goods  delivered  to  another,  if  .that  other 
does  not,  must  be  wholly  relied  on,  and  credit  given  to  the  guarantor 
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only,  or  it  will  be  held  collateral.    Nor  will  a  BubBequent  parol  prom- 
ise avail  to  give  it  validity.     AlZen  vs.  Scarff^  1  Hilt.,  209. 

A  promise  to  pay  an  indebtedness,  existent  previous  to  the  promise, 
is  collateral.  So  held,  as  to  a  promise  to  pay  for  goods  previously  deliv- 
ered to  another.    DarltngUnx  vs.  McCunn^  2  E.  D.  Smith,  411. 

So  also,  as  to  a  promise  of  Uie  assignee  of  a  lease  to  pay  back  rents 
due  from  his  assignor,  though  inducing  a  continuance  of  the  tenancy. 
Fowler  vs.  MoUer^  4  Bosw.,  149. 

Or  a  promise  to  pay  the  judgment-debt  of  another,  in  considera- 
tion of  forbearance  shown  to  that  other.  Stem  vs.  Driiiker^  2  E.  D. 
Smith,  401. 

Or  a  promise  to  pay  off  existent  liens  upon  another's  property,  Malr 
lory  vs.  Grillett^  21  N.  Y.,  412 ;  affirming  saTue  case^  23  Barb.,  610. 

In  this  last  case,  the  general  principle  is  most  elaborately  discussed, 
and  the  cases  not  within  the  statute,  though  the  promise  relates  to  an 
existing  debt  of  a  third  party,  are  thus  classified  by  Comstock,  J., 
examples  being  given  under  each  head : 

1.  Where  there  is  no  original  debt,  to  which  the  promise  is  col- 
lateral. 

2.  Where  the  original  debt  is  extinguished,  and  the  creditor  has  uo 
remedy  but  on  the  new  promise. 

3.  Where,  although  the  original  debt  remains,  the  new  promise  is 
founded  upon  a  consideralion  which  moves  to  the  promisor.  See  21 
N.  Y.,  433. 

In  all  others,  where  the  promise  has  not  attached  to  it  the  character 
of  an  original  undertaking,  the  statute  will  be  strictly  applied. 

As  to  a  circuitous  consideration,  moving  between  the  plaintiff  and  the 
defendants,  by  use  being  made  by  the  latter  of  liabilities  due  to  the  for- 
mer, in  settlements  w^ith  third  parties,  being  sufficient  to  take  the  case 
out  of  the  statute,  and  to  support  an  action  for  moneys  had  and  received, 
see  Beach  vs.  Ilungerford^  19  Barb.,  258.  The  undertaking,  in  that 
case,  was  held  new  and  original,  and  the  consideration  sufficient. 

So  also,  a  promise  to  pay  an  order  in  favor  of  a  third  party,  but 
grounded  on  a  previously  existing  liability,  is  an  original  undertaking. 
O'DonneU  vs.  Smith,  2  E,  D.  Smith,  124. 

A  parol  promise  to  apply  the  consideration  for  a  conveyance,  iu  pay- 
ment of  specified  debts  of  the  grantor,  was  sustained,  and  held  not  to  be 
within  the  statute,  in  Seainan  vs.  ITasbrouckj  35  Barb.,  151. 

A  guaranty,  inducing  deliveries  of  goods  to  a  third  party,  on  tlie 
ci'edit  of  the  guarantor,  will  be  valid,  and  consideration  sufficiently 
expressed  upon  it,  by  reference  to  a  collateral  agreement  for  sale  of  such 
goods.     Church  vs.  Brov>ti,  21  N.  Y.,  315. 

And,  even  without  such  expression,  it  would  have  been  binding,  as 
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inducing  sudi  delivery  on  the  credit  of  the  guarantor.  See  also  gener- 
ally, as  to  a  guaranty,  whether  written  or  by  parol,  being  Hufficieut  to 
bind  the  guarantor,  though  no  consideration  be  expressed,  where  goods 
are  thereafter  delivered,  or  work  thereafter  done,  on  the  faith  of  such 
guaranty.  Gates  vs.  McKee^  3  Kern.,  232 ;  Union  Bank  vs.  Co8ter*a 
Exeeutorsy  3  Comst.,  203 ;  JDtmning  vs.  Eoherta^  35  Barb.,  463  (469) ; 
Quintard  vs.  De  Wolf^  34  Barb.,  97;  Devlin  vs.  Woodgate^  34 
Barb.,  252. 

See  also,  as  to  when  an  agreement  of  this  nature  will  or  will  not  bo 
held  continuing,  Dixon  vs.  Frazee^  1  E.  D.  Smith,  32.  See  likewise,  as 
io  a  parol  warranty  of  the  goodness  of  a  chattel  note  of  a  third  person^ 
inducing  its  purchase,  CardeU  vs.  McNiel^  21  N.  Y.,  336. 

An  agreement  to  assume  liabilities,  as  the  condition  of  the  purchase 
of  property,  is  independent,  and  not  collateral.  Tlierasscm  vs.  McSped 
don,  2  Hilt.,  1.  So  likewise,  a  similar  promise  to  pay  charges,  inducing 
an  assignment  of  property.  StilweU  vs.  Otis,  2  IlUt.,  148 ;  7  Abb.,  431. 
So  also,  as  to  an  agreement  to  pay  freight  for  cattle,  previous  to,  and 
inducing  their  delivery  to  a  third  person.  New  York  and  Erie  Mail' 
road  Company  vs.  Gilchrist,  16  How.,  564.  See  likewise,  as  to  a 
delivery  of  goods  to  a  third  party,  in  express  reliance  on  a  previous 
parol  promise  of  payment,  Darlington  vs.  McGann,  2  E.  D.  Smith,  411. 
A  parol  agreement  by  one  intended  surety,  to  indemnify  another 
against  a  liability  to  be  incurred  by  both,*on  becoming  sureties  for  a 
third  person,  has  been  held  to  be  independent,  and  not  within  the  stat* 
ute.  Barry  vs.  Ransom,  2  Kern.,  462.  See,  however,  Baker  vs.  DiHr 
man,  21  How.,  444 ;  12  Abb.,  313,  holding  that  a  promise,  not  under 
seal,  given  by  members  of  a  society,  to  indemnify  another  against  his 
previous  guaranty  under  seal,  for  rent  of  the  society's  premises,  was 
void,  as  within  the  statute. 

A  guaranty  under  seal  is  good,  whether  consideration  be  or  be  not 
expressed ;  the  seal  imports  it.  Boseiibaum  vs.  Gunter,  2  E.  D.  Smith, 
415 ;  McKemie  vs.  Farrell,  4  Bosw.,  192 ;  Bamum  vs.  Childs,  1  Sandf., 
58 ;  affirmed,  in  error,  Childs  vs.  Bamum,  11  Barb.,  14. 

Though  money  have  been  actually  paid  in  pursuance  of  a  contract 
void  by  the  statute,  it  cannot  be  recovered  back,  where  the  other 
party  to  that  contract  is  willing  to  go  on  and  perform  it.  CoUiei*  vs. 
Coaius,  17  Barb.,  471. 

The  following  decisions  more  especially  apply  to  section  3,  in  relation 
to  the  sale  of  goods.  It  will  be  observed  that  that  section  is  only  appli- 
cable to  contracts,  where  the  value  of  the  subject-matter  is  over  fifty 
dollars. 

Although  effect  is  given  by  section  4  to  an  auctioneer's  memorandum 
of  Bale,  though  not  subscribed,  the  memorandum  of  a  broker  will  not 
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have  the  same  effect,  though  containing  the  names  of  the  parties.  To 
be  enforceable  as  a  contract,  it  must  be  signed  by  the  party  or  his  ageut. 
Dennison  vs.  Camahan^  1  E.  D.  Smith,  144.  See,  as  to  the  memoran- 
dum of  a  judicial  sale  not  being  within  the  statute,  Hegeman  vs.  John- 
son, 35  Barb.,  200.    ' 

But  a  partial  delivery  takes  the  case  at  once  out  of  the  statute. 
Sa^ne  case.  And  this,  though  not  made  at  the  time  of,  but  subsequent 
to,  the  original  agreement.  McKnight  vs.  Dwnlop,  1  Seld.,  537 ;  ^afc 
vs.  Darragh,  2  Hilt.,  184;  Boutwell  vs.  O'Keefe,  32  Barb.,  434.  As  to 
what  will  be  a  sufficient  delivery  to  take  tlie  case  out  of  the  statute, 
see  Dyer  vs.  Forest,  2  Abb.,  282.  See  also,  as  to  the  effect  of  part 
performance  by  the  principal,  of  a  contract  made  in  his  agent's  name, 
St.  John  vs.  Griffith,  13  How.,  59 ;  2  Abb.,  198.  To  take  the  case  out 
of  the  statute,  a  delivery  must  be  legal  and  actual ;  if  imperfect  in  either 
view,  it  will  not  avail.  See  Lewin  vs.  Stewart,  17  How.,  5 ;  reversing 
same  case,  10  How.,  509. 

Tlie  application  of  a  previous  advance  to  the  vendor,  by  way  of  pay- 
ment of  the  deposit,  in  a  subsequent  bargain  between  him  and  the 
vendee,  was  held  a  sufficient  payment  to  take  the  case  out  of  the  statute, 
in  Mattice  vs.  Allen,  33  Barb.,  543.  See  generally,  as  to  the  effect  of  a 
payment  in  this  respect,  Whitehouse  vs.  Moore,  13  Abb.,  142. 

A  manufacturing  or  executory  contract,  is  not  a  sale  of  goods  within 
the  purview  of  the  section.  The  true  criterion  in  such  a  case,  is  to 
inquire  whether  the  work  or  labor  required  to  prepare  the  subject- 
matter  for  delivery,  is  to  be  done  for  the  vendor  himself,  or  for  the 
vendee.  In  the  former  case,  the  contract  is  really  a  contract  of  sale ;  in 
the  latter,  a  contract  of  hiring.  Courtright  vs.  Stewart,  19  Barb.,  455 ; 
Donovan  vs.  Wilson,  26  Barb.,  138  ;  Hoiertson  vs.  Vai^hn,  5  Sandf.,  1 ; 
jy[ead  vs.  Case,  33  Barb.,  202. 

As  long  as  a  transaction  for  extinguishing  an  antecedent  debt  by 
delivery  of  goods,  rests  in  mere  words,  it  is  void  under  the  statute  ;  but 
it  becomes  valid,  the  moment  the  act  of  giving  credit  is  performed  by 
the  buyer.    Brahin  vs.  Jffyde,  30  Barb.,  265. 

A  delivery  of  goods  to  be  made  in  exchange  for  others,  will  not  be 
considered  as  payment,  or  as  transferring  the  title,  till  actually  com- 
plete.    Chapin  vs.  Potter,  1  Hilt.,  366. 

In  Amburger  vs.  Marvin,  4  E.  D.  Smith,  393,  it  is  held  that  it  is  not 
necessary  for  a  defendant  to  plead  the  statute  of  frauds  in  terms.  The 
objection  lies  to  the  whole  cause  of  action  set  up  by  the  complaint,  and, 
as  such,  may  be  raised  on  the  trial.  See  also  Haight  vs.  Child,  34  Barb., 
186,  holding  that  where  facts  out  of  which  the  question  arises  are 
apparent,  the  objection  need  not  be  taken  in  terms.  Lewin  vs.  Steioart^ 
10  How.,  509,  which  holds  the  contrary,  is  generally  reversed,  17  Hovr., 
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5 ;  and,  althongh  not  specially  noticed,  the  reversal  necessarily  embraces 
this  point. 

(A.)  Statute  of  Limitations. 

This  defence  is,  on  the  contrary,  one  that,  to  be  available,  must  be 
Bpecially  pleaded.  Shears  vs.  Shafer^  2  Seld.,  268.  See  also,  coUat- 
erallr,  Arihu^'ton  vs.  DaUey^  20  How.,  311. 

It  must  also  be  taken  by  answer.  Code,  section  74.  See,  as  to  the 
jwitive  nature  of  this  restriction,  Leffet^ta  vs.  HoUister^  10  How.,  383  ; 
Stewart  vs.  Smithy  14  Abb.,  75  ;  Voorhies  vs.  Voorhies^  24  Barb.,  150  ; 
Humphrey  vs.  PereonSy  23  Barb.,  313,  and  Swift  vs.  Drake^  M.  S.,  there 
referred  to.  See  also  Butler  vs.  Mmon^  16  How.,  546 ;  5  Abb.,  40,  and 
Sands  vs.  St.  JohUy  23  How.,  140.  Genet  vs.  TaUmadge^  1 C.  K.  (N.  S.), 
346,  holding  that,  where  the  objection  is  patent  on  the  face  of  the 
complaint,  it  may  be  taken  by  demurrer,  is  evidently  contrary  to  the 
section  in  question.  These  restrictions,  however,  only  date  from  the 
amendment  of  1851 ;  before  that  year,  the  objection  was  raisable  by  de- 
murrer. Fellers  vs.  Lee^  2  Barb.,  488.  See,  however,  Stewart  vs.  Stnith^ 
above  cited. 

That  objection  is  not  one  that  is  favored,  apd  will  be  waived  by  suf- 
fering a  default.  Humphrey  vs.  Persons^  supra.  See  also,  as  to  refusing 
leave  to  set  it  up,  after  failure  upon  a  demurrer,  Osgood  vs.  Whittlesey ^ 
20  How.,  72  ;  10  Abb.,  134 ;  or,  upon  amendment  by  leave  of  the  court, 
Sagory  vs.  New  York  and  New  Haven  Railroad  Company^  21  How.,  455. 

It  is  compatible  witli  a  traverse  of  the  plaintift^'s  case  on  other  points, 
and,  if  separately  taken,  cannot  be  stricken  out  for  inconsistency.  Os- 
trom  vs.  Bis:i>eyj  9  How.,  57. 

In  pleading  the  objection,  it  will  be  sufficientr  to  state  it  in  the  words 
of  the  statute,  without  entering  into  any  lengthened  detail  of  the  circum- 
stances which  render  it  tenable.  See  People  vs.  Arnold,  4  Comst.,  608, 
overruling  People  vs.  Van  Pensselaer,  8  Barb.,  189,  and  People  vs. 
Livingston,  8  Barb.,  253.     See  also.  Bell  vs.  Yates,  33  Barb.,  627. 

It  is  competent  for  a  foreign  corporation  to  put  in  a  plea  of  the  stat- 
ute, in  an  action  on  contract.  The  exception  in  section  100,  as  to 
absence  from  the  state,  applies  only  to  natural  persons,  and  not  to 
coq>orate  bodies.  Olcott  vs.  TA^  Tioga  liailroad  Company,  26  Barb., 
147;  DaH  vs.  The  Farmers'  Bank  of  B7%dgeport,  27  Barb.,  337. 

An  executor,  cited  to  account  before  the  smTogate,  may  also  plead 
the  statute,  the  same  as  in  an  ordinary  suit.  Martin  vs.  Gage,  5  Seld., 
39S.  As  to  the  special  limitation,  with  reference  to  a  suit  on  a  claim 
rejected  by  an  executor  or  administrator,  and  the  necessity  of  such  ob- 
ieetion  being  express,  to  entitle  him  to  the  protection  of  the  statute, 
see  Barsalou^s  case,  4  Abb.,  135. 
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The  benefit  of  the  statute  is,  however,  strictly  defensive.  It  cannot 
form  the  basis  for  affirmative  relief  of  any  description.  Lawrence  vs. 
Ball^  4  Kern.,  477 ;  Morey  vs.  Farmers'  Loan  and  Trust  Company^ 
4  Kern.,  302. 

There  is  no  other  rule  of  law,  except  the  statute,  which  can  be  in- 
voked, to  limit  the  period  within  which  a  party  may  assert  liis  right,  or 
to  bar  him,  by  reason  of  delay  in  such  assertion.  Bidwdl  vs.  TheAstor 
Mutual  Insurance  Company^  16  N.  Y.,  263. 

As  to  the  effect  of  a  new  promise,  in  rebuttal  of  this  defence,  and  the 
mode  of  pleading  it,  see  ClarJc  vs.  Atkinson^  2  E.  D.  Smith,  112.  As  to 
its  being  provable  under  the  ordinary  issue,  without  being  specially  re- 
plied, see  Esselstyn  vs.  Wecks^  2  E.  D.  Smith,  116,  not  aftected,  but,  on 
the  contrary,  sustained  on  this  point,  by  the  general  reversal,  2  Kern., 
635 ;  2  Abb.,  272. 

(i.)  Plea  of  "Plene  ADMiNisxRAvrr." 

In  actions  against  an  executor  or  administrator,  allegations,  analogOTis 
to  the  old  plea  of  plene  adniinistravif,  are  inadmissible ;  and,  if  made, 
the  answer  will  be  held  bad  upon  demurrer,  and  judgment  given  for 
the  plaintiff,  for  future  assets,  "  quando  acciderint.''^  The  plea  ofpf^ie 
administravit  was  not  even  a  good  plea  under  the  Revised  Statutes. 
Hyde  vs.  Conrad^  5  How.,  112 ;  3  C.  E.,  162 ;  Belden  vs.  Knowltof^^ 
unreported  decision  of  Superior  Court.  In  the  latter  case,  however, 
allegations  of  this  nature  were  refused  to  be  stricken  out  upon  motion, 
though  subsequently  held  bad  upon  demurrer. 

{j,)  Infancy. 

This  defence  must  be  specially  pleaded.  If  omitted  to  be  raised, 
either  by  the  answer,  or  on  motion,  it  will  be  waived.  Treadtoell  vs. 
Bnid^r,  3  E.  D.  Smith,  596. 

(k,)  iLLEOALmr. 

As  to  the  invalidity  of  a  contract,  in  violation  of  the  prohibitory  stat- 
ute on  the  subject  of  betting  and  gaming,  see  Cassard  vs.  Himnan,  14 
How.,  84 ;  affirmed,  1  Bosw.,  207 ;  JSajne  case,  6  Bosw.,  8. 

See  likewise,  as  to  the  illegality  of  a  promissory  note,  given  to  induce^ 
the  exercise  of  undue  influence,  Devlin  vs.  Brady,  32  Barb.,  518. 

The  subsequent  repeal  of  a  statute,  rendering  illegal,  a  contract  not 
malum  in  se,  will  validate  that  contract,  though  void  at  the  time  it  was 
made.  W^asM^ur^i  vs.  Franklin,  35  Barb.,  599  ;  13  Abb.,  140 ;  I'eveiv 
ing  same  case,  11  Abb.,  93. 

And,  to  sustain  a  defence  of  this  nature,  a  conti*act  must  be  actually 
in  violation  of  some  statute  or  rule  of  law,  or  tainted  by  fraud.     Its 
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being  discreditable,  or  in  breach  of  confidence,  will  not  avail.    Moore 
vs.  lietmn^n^  34  Barb.,  427. 

(Z.)   TTSUBT. 

Tliis  18  another,  and  the  last  that  will  be  adverted  to,  of  tliat  class  of 
defences,  to  the  consideration  of  which  the  present  section  is  devoted. 
It  is  statutory  in  its  nature,  and  must  be  specially  pleaded.  When 
established,  it  virtually  abates  the  plaintiff's  cause  of  action. 

The  provisions  on  the  subject  are  contained  in  title  III.,  chapter  IV., 
part  II.  of  the  Kevised  Statutes  (1  K.  S.,  pp.  771-773,  and  divers 
amendatory  acts,  especially  chapter  430,  of  1837,  amending  section  5  of 
that  title).  It  is  not  necessary  to  cite  these  provisions  at  length,  or  to 
do  more  than  remark  generally,  that,  under  the  section  last  alluded  to, 
"  All  bonds,  bills,  notes,  conveyances  ;  all  other  contracts  or  securities 
wliatever  (except  bottomry  and  respondentia  bonds  and  contracts),  and 
all  deposits  of  goods  or  other  things  whatsoever,  whereupon  or  whereby 
there  shall  be  reserved  or  taken,  or  secured,  or  agreed  to  be  reserved  or 
taken,  any  greater  sum  or  greater  value,  for  tlie  loan  or  forbearance  of 
any  money,  goods,  or  other  things  in  action,  than  is  above  prescribed 
(e.  ^.,  at  the  rate  of  seven  per  cent,  per  annum),  shall  be  void." 

The  defence  thus  created  will  be  now  considered.  The  title  in  ques- 
tion may  also  be  made  the  basis  of  afiirmative  relief,  by  suit  for  the 
purpose  of  recovering  back  the  amount  usuriously  paid,  or  of  avoiding 
the  usurious  transaction,  and  likewise  by  criminal  proceedings ;  but 
that  view  of  the  question  is  not  pertinent  to  the  subject  of  the  present 
chapter. 

TTie  defence  is  not  one  that  is  favored  by  the  courts,  and  a  defendant 
setting  it  tip,  will  be  held  to  strict  rules,  both  in  the  mode  of  pleading, 
and  in  the  substance  of  the  defence  itself. 

It  must  accordingly  be  specially  pleaded  in  all  cases,  or  evidence  of 
it  cannot  be  given.  Scott  vs.  Johnson,  5  Bosw.,  213 ;  Smalley  vs. 
Doughty^  6  Bosw.,  66.  See  likewise,  as  to  the  impeachment  of  a  trans- 
action, on  the  part  of  a  plaintiff,  Williams  vs.  Birch,  6  Bosw.,  299. 

When  pleaded,  it  must  be  so  in  clear  and  precise  terms ;  the  facts 
must  be  clearly  alleged ;  the  terms  of  the  usurious  contract,  and  the 
quantum,  of  usurious  interest  or  premium  distinctly  and  correctly  set 
up ;  and  the  proof  must  correspond  with  the  allegations.  A  corrupt 
agreement  for  the  payment  of  such  usurious  rate,  must  also  be  specifi- 
cally charged ;  for,  when  the  state  of  facts  alleged  is  in  any  manner 
consistent  with  a  lawful  purpose,  the  law  will  never  presume  the  con- 
trary. General  averments  of  usury,  without  specific  allegations  of  facts, 
and  specific  imputations  of  illegality,  will  therefore  be  wholly  inefficient. 
See  Mannififf  vs.  Tyler,  21  N.  Y.,  667 ;  OuOer  vs.  Wriffht,  22  N.  T., 
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472  ;  Fay  vs.  Grlmstecid^  10  Barb.,  321 ;  Gould  yb,  Horner^  12  Barb., 
601 ;  1  C.  E.  (N.  S.),  356  ;  Quick  vs.  Grant,  10  L.  O.,  344 ;  G<yuld  vs. 
Rumsey^  21  How.,  97;  Bailey  vb.  La7ie^  21  How.,  476 ;  13  Abb.,  354; 
Waisan  vs.  Bailey,  2  Duer,  509;  Griggs  \%.  Howe,  31  Barb.,  100; 
J/(?r«<9  vs.  Cloyes,  11  Barb.,  100 ;  Gasper  vs.  Adams,  28  Barb.,  441 ; 
Morris  vs.  SlaUery,  6  Abb.,  74.  See,  however,  as  to  what  will  be  a 
sufficient  allegation  of  usury  in  a  transaction,  though  defective  in  point 
of  form,  DagalwB.  Simmons,  23  N.  T.,  491. 

In  an  answer,  impeaching  a  note  in  the  hands  of  a  transferree,  it  is 
essential  that  its  invalidity  at  the  time  of  transfer  to  him,  should  be 
directly  averred.    Burrallx^.  Bowen,  21  How.,  378. 

When  pleaded,  it  is  strictly  a  defence,  requiring  no  reply.  BurraU 
vs.  De  Groot,  5  Duer,  379. 

Where  the  defendant  has  suffered  a  default,  the  courts  may,  in  an 
extreme  case,  be  disposed  to  restrict  him  from  setting  up  the  defence  of 
usury,  as  a  condition,  on  allowing  that  default  to  be  opened.  Morris  vs. 
Slatte^ry,  6  Abb.,  74 ;  Toole  vs.  Cook,  16  How.,  142. 

But,  though  the  defence  be  not  favored,  a  defendant  setting  it  up 
will  not  be  deprived  of  the  ordinary  rights  of  suitors,  under  the  Code, 
in  relation  to  the  disregard  of  variances,  and  leave  to  amend.  The 
strict  rule  which  formerly  prevailed  on  this  subject,  obtains  no  longer. 
CaUin  vs.  Gunier,  1  Kern.,  368 ;  10  How.,  315  ;  reversing  sam^  case,  1 
Duer,  253;  11  L.  O.,  201 ;  and  overruling,  in  effect,  Bates  vs.  Voorhies, 
7  How.,  234;  Deuel  vs.  Sj>ence,  1  Abb.,  237;  Brown  vs.  Mitchell,  12 
How.,  408 ;  2  Abb.,  481. 

But,  in  such  a  case,  or  where  leave  is  asked  to  open  a  default,  the 
court  will  be  disposed  to  impose  strict  terms,  and,  especially  in  the 
latter  case,  to  allow  the  judgment  entered,  to  stand  for  the  amount  really 
due,  or  as  security.  See  Grant  vs.  McCaughin,  4  How.,  216.  Gasper 
vs.  Adams,  24  Barb.,  287. 

To  constitute  an  usurious  transaction,  there  must  be,  1st,  a  loan,  and, 
2d,  an  agreement,  and  intention  to  pay  illegal  interest.  And  it  is 
essential,  to  constitute  a  loan,  that  the  thing  borrowed  is,  at  all  events, 
to  be  returned.  Where  the  principal  is  hona  fide  put  at  hazard,  the 
statute  will  not  apply;  nor,  if  the  gain  to  the  lender  beyond  the  lej^al 
rate,  is  made  dependent  upon  the  will  of  the  borrower,  so  that  he  can 
discharge  himself  from  it,  by  punctual  payment.  Pomeroy  vs.  Ain^- 
worth,  22  Barb.,  118.  See  also  generally.  Woodruff  vs.  Husson^  32 
Barb.,  557. 

Nor  is  a  loan  of  goods,  to  be  returned  in  kind,  or  of  the  produce  of 
stock,  on  an  agreement  that  the  stock  shall  be  replaced,  a  transaction 
within  the  statute.    Dry  Dock  Bank  vs.  American  Life  Insurance  €in4i 
Trust  Company,  3  Comst.,  344. 
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To  1)6  available  as  a  defence,  the  usury  complained  of  must  be  taken 
upon  the  transaction  itself,  which  is  sought  to  be  impeached.  A  secu- 
rity given  for  a  precedent  loan,  though  usurious  in  effect,  was  accord- 
in<rW  held  not  to  be  within  the  statute,  inasmuch  as  no  advance  was 
made,  at  or  after  the  time  when  such  security  was  given.  Oaraon  vs. 
IngdU,  33  Barb.,  657. 

Xor  will  the  giving  a  fresh  check  to  a  IxmA  fde  holder,  on  a  partial 
penewal  of  one  previously  given,  render  such  holder  liable  to  the 
defence  of  usury,  in  respect  of  the  original  transaction  between  the 
payee  and  the  maker.    SmaUey  vs.  Doughty^  6  Bosw.,  66. 

Bat,  when  a  transaction  is  usurious  in  its  origin,  the  original  taint 
will  attach  to  all  subsequent  obligations* or  securities,  by  whomsoever 
given,  in  payment  or  discharge,  or  growing  out  of  it.  Yickery  vs. 
Dlchon,  35  Barb.,  96. 

As  before  stated,  the  law  will  presume  nothing  in  favor  of  the  de- 
fence, but  rather  against  it.  A  corrupt  agreement,  or  intention  to  take 
or  reserve  more  than  the  legal  rate,  must  in  all  cases  be  shown.  A 
mere  taking  or  reserving  more  than  the  legal  rate,  does  not  per  se  con- 
Btitnte  a  transaction  usurious, 'still  less  a  mistake,  arising  from  error  in 
computation  or  otherwise.  Bailey  vs.  Lane  21  How.,  475  ;  13  Abb.,. 
354.  See,  as  to  mortgage  transactions,  Booth  vs.  Swezey^  4  Seld.,  276  ; 
Banks  vs.  Van  Antwerp^  15  How.,  29 ;  5  Abb.,  411 ;  CitizerCa  Mu- 
tnul  Loan  Association  vs.  Webster^  29  Barb.,  263.  As  to  the  money 
remaining  in  the  lender's  hands,  but  subject  to  the  call  of  the  borrower, 
Kty^s  vs.  MbuUrie,  3  Bosw.,  1.  As  to  a  check  or  note,  payable  in 
foreign  bank-bills,  Codd  vs.  jRathbone^  19  N.  Y.,  37;  Bobbins  vs. 
DiUaye,  33  Barb.,  77.  As  to  the  making  of  drafts,  payable  at  different 
localities  in  the  state,  though  involving  a  difference  of  exchange,  no 
condition  being  imposed,  Oliver  Le^s  Bank  vs.  Walbridge^  19  N.  Y.,  134 ; 
International  Bank  vs.  Bradley^  19  N.  Y.,  245 ;  Marvin  vs.  Ilymers^  2 
Keni.,  223  ;  Price  vs.  Lyon  Bank^  30  Barb.,  85 ;  Cuyler  vs.  Sandfordj 
13  Barb.,  339.  See  also  generally,  Hurd  vs.  Hunt^  14  Barb.,  573; 
Murray  vs.  Barney^  34  Barb.,  336. 

A  banking  arrangement,  on  discount  of  one  note,  by  which  it  was 
made  a  condition  that  the  proceeds  of  another,  required  to  be  simulta- 
neously discounted,  should  be  left  to  the  credit  of  the  customer,  to 
secure  the  payment  of  the  first,  was  held  clearly  usuripus,  in  East  River 
Bank  vs.  Hayty  22  How.,  478. 

The  taking  of  a  commission  or  bonus^  by  an  agent,  but  without  the 
privity  of  his  principal,  will  not  taint  the  transaction  with  usury. 
Cmdii  vs.  Baldwin^  21  N.  Y.,  219.  See  also  same  case^  21  Barb., 
ISl;  Davis  vs.  lUius^  9  How.,  450;  North  vs.  Sergeanty  33  Barb*, 
350 ;  20  How.,  519.    Nor  will  the  taking  of  a  commission,  by  an  ao- 
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commodation  indorser,  in  respect  of  liis  indorsement.  Flint  vs.  Schom- 
herg,  1  Hilt.,  532 ;  Elwdl  vs.  Chamberlain^  4  Bosw.,  320.  Or  the  retainer 
by  such  an  indorser,  out  of  the  avails,  of  a  debt  due  to  himself.  Yon 
Duzer  vs.  Howe^  21  N.  Y.,  531. 

So  likewise,  the  taking  of  a  commission,  on  accepting  a  draft  on  a 
deposit  of  goods,  there  being  no  loan  of  money,  will  not  be  usury. 
Ryckman  vs.  Coleman^  21  How.,  404. 

Nor  will  the  receipt  of  instalments  on  collateral  securities,  and  the 
use  of  the  ragney  by  the  lender,  pending  the  loan,  constitute  usury, 
unless  such  use  by  him,  without  interest,  was  part  of  the  original  agree- 
ment.    Morgan  vs.  Mechanics^  Banking  Associaiionj  19  Barb.,  584. 

The  lender  cannot,  under  any  circumstances,  impeach  the  transac- 
tion on  this  ground.  Za  Farge  vs.  Hester^  5  Seld.,  241;  Elwdl  vs. 
Chantberlain^  4  Bosw.,  320;  Oneida  Bank  vs.  Ontario  Bank,  21 
N.  Y.,  490.     See  also  Draper  vs.  TrescoU,  29  Barb.,  401. 

And  any  party  who  gives,  directly  or  indirectly,  a  certificate,  or 
makes  a  representation  that  a  note  or  bill  is  business  paper,  will 
be  estopped  from  setting  up  this  defence  of  usury,  as  against  a  bond  fide 
purchaser.  Mechanics*  Bank  of  BrooTclA/n  vs.  Townsend,  29  Barb.,  569 
17  How.,  569 ;  Chamberlain  vs.  The  Same,  26  Barb.,  611 ;  7  Abb.,  31 
TriiBcott  vs.  Davis,  4  Barb.,  495 ;  Benedict  vs.  Caffe,  5  Duer,  226 
BnrraU  vs.  De  Groot,  5  Duer,  379 ;  Ferguson  vs.  Hamilton,  35  Barb., 
427.  But  one  party  to  such  paper,  will  not  be  estopped  by  the  repre- 
sentations of  another,  made  without  his  directions  or  instructions.  Jack- 
son vs.  FasdU,  33  Barb.,  645 ;  21  How.,  279 ;  12  Abb.,  281.  And,  to 
estop  the  party  himself,  in  this  respect,  the  representations  made  by  him 
must  be  outside  the  face  of  the  bill.  Clark  vs.  Sisson,  22  N.  Y.,  312. 
If,  however,  a  party,  intending  to  purchase  such  paper,  omits  to  make 
proper  inquiries,  the  mere  omission  to  disclose  its  nature,  will  not 
amount  to  a  representation  on  the  part  of  the  vendor.  Clark  vs. 
Loomis,  4  Duer,  408.  See  also  Bossange  vs.  Boss,  29  Barb.,  576; 
Hvll  vs.  Wilson,  16  Barb.,  548. 

The  objection  of  usury  is  of  a  personal  nature,  and,  as  a  general  rule, 
can  only  be  set  up,  as  between  the  parties  to  the  usurious  transactions, 
and  their  legal  representatives,  or  privies  in  estate.  See  Botighion  vs. 
Smith,  26  Barb.,  635 ;  Reyford  vs.  Widger,  2  Comst.,  131 ;  Toole  vs. 
Cook,  16  How.,  142. 

See,  as  to  the  circumstances,  under  which  a  subsequent  grantee 
of  premises,  subject  to  a  mortgage,  will  or  will  not  be  entitled  to  inter- 
pose the  defence  of  usury.  Chamberlain  vs.  Dempsey,  14  Abb.,  24:1 ; 
reversing  sam^e  case,  13  Abb.,  61 ;  Sands  vs.  Church,  infra;  Murray 
vs.  Barney,  34  Barb.,  336. 

Usury,  in  the  extension  of  a  note,  is  no  answer  to  the  claim  of 
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A  SQTetjy  not  a  party  to  the  extension^  that,  by  its  operation,  he  is 
discharged.  Draper  vs.  Tresoott^  29  Barb.,  401.  Nor  can  a  mortgage 
be  impeached  on  this  ground,  by  subsequent  encumbrancers.  Sands  vs. 
CTiureh,  2  Seld.,  347. 

By  special  statute,  chapter  172  of  1850,  p.  334,  corporations,  and  all 
asfiociations  possessing  corporate  powers  or  privileges,  are  prohibited 
from  interposing  this  defence. 

And  this  prohibition  extends  to  the  receiver  or  trustee  of  such  a  body. 
He  represents  the  corporation.  Curtis  vs.  Leavitt^  15  N.  Y.,  9  (296) ; 
Same  case^  17  Barb.,  309  ;  Zemitt  vs.  JSlcUchford,  17  K  Y.,  521  (542). 
See  also  B%Merworih  vs.  O'Brien,  28  Barb.,  187 ;  16  How.,  503  ;  7 
Abb.,  456  ;  affirmed,  23  N.  Y.,  275. 

And  the  same  rule  is  equally  applicable  to  the  case  of  a  foreign  cor- 
poration. Sovthem  Life  Insurance  a/nd  Trust  Company  vs.  Packer^ 
17  y.  Y.,  51. 

But  it  has  been  held,  that  an  accommodation  indorser  for  such  a 
body,  is  not  within  the  operation  of  the  statute,  and  that  the  defence 
may  be  set  up  by  him,  as  liable  under  a  separate  contract.  Hunger- 
ford's  Bank  vs.  Potsda/m  and  Watertavm  RaUroad  Company,  10  Abb., 
24 ;  reversing  sams  case,  9  Abb.,  124  ;  The  Same  vs.  Dodge,  30  Barb., 
626 ;  19  How.,  39. 

Where  the  contract  is  made  in  another  state,  it  \a,  primA  facie,  to  be 
governed  by  its  laws  on  this  subject.  See  City  Samngs  Bank  vs.  Bidr 
todl,  29  Barb.,  325 ;  Pomeroy  vs.  Ainsworth,  22  Barb.,  118 ;  Ouder 
vs.  Wright,  22  N.  Y.,  472.  And  where,  by  the  laws  of  another  state, 
<iho  contract  is  not  avoided,  but  a  penalty  is  merely  imposed,  it  has  been 
oeld  that  the  defendant  could  not  avail  himself  of  such  penalty,  by  way 
of  defence  in  this.    Willis  vs.  Cameron,  12  Abb.,  245. 

Bat  where  the  contract,  though  with  a  foreigner,  is  made  within  this 
state,  the  law  of  this  state  will  apply.  Bard  vs.  Poole,  2  Kern.,  495. 
And  where  a  contract,  made  in  one  state,  is  to  be  performed,  or  has  its 
actual  inception  in  another,  the  question  of  usury,  or  no  usury,  will 
depend  upon  the  law  of  the  place  of  such  performance  or  inception. 
*S(iffw  ease;  Berrien  vs.  Wright,  26  Barb.,  208 ;  Ifull  vs.  Wheeler,  7 
Abb.,  411;  Pomeroy  vs.  Ainsworth,  svpra;  Jewell  vs.  Wright^  12 
Abb.,  55.  And,  where  the  place  of  contract  or  performance  appears 
upon  the  face  of  a  written  instrument,  the  terms  of  that  instiniment  will 
go?em,  and  the  contrary  cannot  be  shown  by  parol.  Potter  vs.  TaUr 
ma^  35  Barb.,  182. 

A  note,  valid  in  its  inception,  may  be  made  the  subject  of  sale,  at  any 
I>rice,  however  small,  and  cannot  be  impeached  on  the  ground  of  usury 
on  such  transfer.     JSlwell  vs.  Chamberlain,  2  Bosw.,  230  (237) ;  Troy 

CHy  Bank  vs.  McSpedon,  33  Barb.,  81.    And  the  giving  of  exchange 
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notes  by  two  parties,  will  form  a  sufficient  consideration,  where  such 
exchange  is  a  hondfde  mutual  sale  of  the  credits  of  the  parties,  and  not 
a  mere  cover  for  usury.  CM  vs.  Titus^  6  Seld.,  198 ;  I}ry  Dock  Bank 
vs.  American  Life  Insurance  and  Trust  Company^  3.  Comst,  344; 
Leavitt  vs.  De  Launcey^  4  Comst.,  363 ;  Odell  vs.  Greenly^  4  Duer, 
358 ;  ElweU  vs.  Charnherlain^  2  Bosw.,  230 ;  Troy  City  Bank  vs. 
McSpedon^  33  Barb.,  81.  But  not  so,  where  the  exchange  notes  are 
not  equal  in  value,  and  the  excess  is  sufficient  to  bring  the  case  within 
the  statute,  if  the  transaction  was  designed  as,  or  was  connected  with, 
a  loan  of  money.  Thomas  vs.  Murray^  34  Barb.,  157.  See  also,  as  to 
the  invalidity  of  a  transaction,  where  a  honus  was  given  in  the  exchange 
of  securities,  Williams  vs.  Fowler^  22  How.,  4. 

The  satisfaction  of  a  precedent  debt,  will  also  form  sufficient  con- 
sideration to  give  a  note  validity  in  its  inception.  Gould  vs.  Segee^  5 
Duer,  260.  See  also  Youngs  vs.  Zee^  2  Kern.,  551,  and  White  vs 
Springfield  Banh^  3  Sandf.,  222,  there  referred  to.  Nor  will  the  tak 
ing  of  collateral  security  for  a  note  thus  purchased,  taint  the  transac 
tion.     Odell  vs.  Greenly^  supra. 

But  if  tlie  transaction,  though  couched  in  the  form  of  a  sale,  is  made 
in  any  manner,  by  way  of  a  blind,  to  cover  up  a  transaction,  actually  a 
loan  by  way  of  usury,  the  inception  of  the  paper  will  not  be  valid,  and 
the  defence  will  be  available.  Dry  Dock  Bank  vs.  Ameriean  Life 
Insurance  and  Trust  Company^  3  Comst.,  344 ;  Schermerhorn  vs,  Tal- 
man^  4  Kern.,  93.  See  also  The  Same  vs.  American  Life  Insurance 
and  Trust  Company^  14  Barb.,  131.  So  also,  if  there  be  any  difference 
in  the  nominal  amount  of  the  securities  exchanged.  Same  case.  See 
also  Thomas  vs.  Murray^  supra. 

As  to  the  purchase  of  an  accommodation-note,  having  no  legal  incep- 
tion, when  made  at  a  discount  greater  than  the  legal  rate,  rendering 
the  defence  available,  see  Williams  vs.  Storm,  2  Duer,  52 ;  Catlin  vs. 
Gunter,  1  Kern,  368 ;  10  How.,  315  ;  not  conflicting  on  this  point  with 
the  decision  below,  1  Duer,  253  ;  11  L.  O.,  201,  before  cited  ;  Clark 
vs.  Loomis,  5  Duer,  468  ;  Sam£  case,  4t  Duer,  408  ;  Bossange  vs.  Boss, 
29  Barb.,  576  ;  HaU  vs.  Wilson,  16  Barb.,  548. 

An  agreement  by  copartners,  to  pay  to  the  lender  a  share  of  their 
profits,  in  addition  to  the  legal  interest  on  money  loaned  to  them,  ren- 
ders the  transaction  usurious  in  its  inception.  Sweet  vs.  Spence,  35 
Barb.,  44. 

Money  received  on  an  usurious  transaction,  extinguishes  the  debt  for 
which  it  is  paid,  and,  on  a  subsequent  impeachment  of  that  transaction, 
the  parties  to  it  cannot  go  behind  it,  and  recover  upon  the  original  con- 
sideration.    Green  vs.  Binder,  4  Seld.,  422. 

As  to  a  building  association  mortgage  being  usurious,  where  the  effect 
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of  the  transaction  ib  to  burden  the  mortgagor  with  payments  exceeding 
the  amount  of  legal  interest,  see  MelviUe  vs.  American  Benefit  Build- 
ing  Association^  33  Barb.,  103. 

See,  as  to  a  mortgage  being  set  aside  for  usury  in  the  arrangements 
for  the  loan,  Williams  vs.  Fowler^  22  How.,  4. 

§  179.  StatemeTit  of  New  MaUer. 

Okdinaby  Defences. 

The  subject  of  those  defences,  to  which  the  term  "  special"  may  more 
appropriately  be  assigned,  having  been  exhausted,  that  of  ordinary 
defences,  going  generally  to  the  merits,  remains  to  be  considered. 

Defences  of  this  nature  necessarily  vary,  in  every  case  according  to 
its  peculiar  circumstances,  and  it  would  be  going  far  beyond  the  scope 
('f  the  present  work,  to  attempt  the  consideration,  in  detail,  of  every 
fpecies  of  subject-matter  which  may  avail  to  constitute  one.  It  may, 
howevef,  be  convenient  to  notice  a  few  of  the  more  prominent  classes, 
adapting  the  citation  of  recent  decisions,  rather  to  the  mode  of  state- 
ment, than  to  the  subject-matter  of  the  pleading  in  each  case ;  though 
not  wholly  excluding  the  consideration  of  the  latter^  according  to  the 
jlan  hitherto  pursued. 

(a.)  General  CoNsroEBATioNs. 

The  mode  of  statement  of  a  defence,  resting  in  matters  of  fact,  does 
not  differ  essentially  from  that  of  a  cause  of  action.  In  both,  a  clear 
and  pertinent  statement  of  the  facts  relied  on,  specially  directed  to  the 
2nd  sought  to  be  attained,  is  equally  requisite,  and  the  general  princi- 
ples which  govern  the  statement  of  the  facts  constituting  a  cause  of 
action  (section  142),  or  the  new  matter  constituting  a  defence  (section 
149),  are  substantially  the  same.  The  former  statement  must  be  "  plain 
and  concise,  without  unnecessary  repetition ;"  the  latter,  "  in  ordinary 
and  concise  language,  without  repetition."  The  principles  applicable 
to  both  in  common,  have  been  already  fully  considered,  in  book  VI., 
chapter  L  As  to  the  necessity  of  a  defence,  when  stated,  being  com- 
plete, see  Farmer^  Bank  of  Saratoga  County  vs.  Merchant^  13  How.,  10. 

As  to  what  is  or  is  not  new  matter  in  defence,  see  Bell  vs.  Yates^  33 
Barb.,  627. 

It  may  be  more  convenient  to  arrange  the  defences  to  be  referred  to 
in  distinct  classes^  and  to  consider  them  in  the  following  order : 

!•  Defences  in  tort,  including  that  in  replevin. 

2.  Defences  in  contract. 

3.  Defences  in  equitable  actions. 
^  Defences  in  real  estate  actions. 
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1.  Defences  in  Tort. 

(b,)  Libel  and  Slandeb. 

Precedence  is  given  to  this  class  of  actions,  as  being  the  only  one,  as 
to  the  defence,  in  which  express  provision  is  made  by  the  Code. 

That  provision  is  contained  in  section  165,  and  is,  that  in  these  two 
actions  "the  defendant  may,  in  his  answer,  allege  both  the  troth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circumstances  to 
reduce  the  amount  of  damages ;  and,  whether  he  proves  justification  or 
not,  he  may  give  in  evidence  the  mitigating  circumstances." 

By  this  section,  the  former  technical  rules  on  this  subject  are  com- 
pletely abrogated.    Justification,  when  pleaded  unsuccessfully,  is  no 
longer,  as  heretofore,  conclusive  evidence  of  malice,  and  matter  in 
aggravation.     And  the  defendant  is  now  at  perfect  liberty  to  aver,  and 
to  prove  upon  the  trial,  any  facts  whatever,  which  tend  to  mitigate  the 
amount  of  damages,  by  showing  an  honest  belief  on  his  part,  or  other- 
wise, though  such  matter  tend  to  prove  the  truth  of  the  charge.     Nor 
is  it  essential,  though  admissible  under  the  terms  of  the  section,  that 
the  allegation  of  mitigating  circumstances  should  be  combined  with  the 
defence  of  justification.    They  may,  on  the  contrary,  be  pleaded  sepa- 
rately, and  without  any  averment  of  the  truth  of  the  charge.    See  these 
principles,  as  established  by  Bush  vs.  Prosser^  1  Kern.,  347 ;  reversing 
same  ease,  13  Barb.,  221 ;  and  Bishey  vs.  Shaw^  2  Kern.,  67 ;  reversing 
saine  case^  15  Barb.,  578.     See  also  Weed  vs.  Bibbins^  32  Barb.,  315. 

Tlie  former  of  these  cases  overrules  in  tenns,  and  both  of  them  in 
substance,  Cfraham  vs.  Stone^  6  How.,  15 ;  and  Brown  vs.  Orvisj  6 
How.,  376.  JfWo  vs.  Jiosco,  4  Comst.,  162,  there  alluded  to,  is  a  deci- 
sion under  the  previous  law.  Both  cases  also  overrule,  in  substance,  the 
following,  holding  the  stricter  view :  Meyer  vs.  SchvUz^  4  Sandf.,  664 ; 
Finf  vs.  Bennett,  5  Sandf.,  54 ;  9  L.  O.,  330 ;  1  C.  E.  (N.  S.),  238 ; 
Matthews  vs.  Beach,  5  Sandf.,  256 ;  Zane  vs.  Gilhert,  9  How.,  150 ; 
Loveland  vs.  Hosmer,  8  How.,  215 ;  Herr  w^rBamherg,  10  How.,  128 ; 
Ayres  vs.  Covell,  18  Barb.,  260 ;  Lewis  vs.  KendciU,  6  How.,  59 ;  1  C.  K. 
(N.  S.),  402. 

The  doctrine  held  on  the  subject  in  the  following  cases  is,  on  tlie 
contraiy,  confirmed  and  established  by  the  two  decisions  in  question. 
Stiles  \&,  Coinstock,  9  How.,  48 ;  Follett  vs.  Jewitt,  11  L.  O.,  193 ;  Heaton 
vs.  Wingkt,  10  How.,  79.  They  are  followed,  in  Howard  vs.  Hayinoridy 
11  Abb.,  155 ;  and  also,  but  with  some  hesitation,  in  Van  Benschateii,  vs. 
Tajyle,  13  How.,  97. 

The  above  two  cases  of  Biish  vs.  Prosser  and  Bishey  vs.  Shaw,  also 
establish  the  principle,  that  the  defences  of  denial   and  justifiea.tiou 
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may  be  combined  in  the  same  answer,  if  separately  stated.  See  also 
BuUer  vs.  Wentworth^  17  Barb.,  649 ;  9  How.,  282 ;  Ormsby  vs.  I)(mg' 
hUf  5  Duer,  665.  They  overrule,  on  this  point,  Ormshy  vs.  Douglass^ 
2  Abb.,  407 ;  Anthal  vs.  Hunter,  6  How.,  255 ;  1  C.  E.  (N.  S.),  403  ; 
Zeiri«  vs.  KendaU,  6  How.,  59 ;  1  C.  E.  (N.  S.),  402  ;  Porter  vs.  Mc- 
Creedy^  1  C.  E.  (N".  S.),  88 ;  Buddington  vs.  Davis^  6  How.,  401. 

In  pleading  a  justification,  where  the  libel  or  slander  complained  of 
IB  of  a  general  nature,  the  facts  which  establish  it  must  be  pleaded.  A 
mere  general  allegation,  that  "  what  the  defendant  said  of  the  plaintiff 
was  true,"  or  to  the  like  effect,  will  be  wholly  insufficient.  Anon.,  3 
flow.,  406 ;  Sayles  vs.  Wooden,  6  How.,  84;  1  C.  E.  (N.  S.),  409; 
Anibal  vs.  Hunter,  6  How.,  255 ;  ICE.  (N.  S.),  403 ;  Fry  vs.  Ben 
nett,  5  Sandf.,  54 ;  10.  E.  (N.  S.),  238 ;  9  L.  O.,  330 ;  Ormsby  vs 
Douglass,  2  Abb.,  407  ;  Jaycochs  vs.  Ayres,  7  How.,  215.  And  the  jus 
tification  must  cover  the  whole  ground  of  the  libel.  Loveland  vs.  Hos 
rner,  8  How.,  215. 

But,  where  the  charges  of  libel  in  the  complaint  are  specific,  a  genera/ 
av^erment  in  the  answer  of  their  truth,  will  be  a  sufficient  plea  of  justifi 
cation.  Van  Wyck  vs.  AapinwaU,  4  Duer,  268  ;  affirmed,  17  N.  Y.,  190. 
An  answer,  averring  the  truth  of  the  charge,  on  information  and 
belief,  has  also  been  held  a  sufficient  plea  of  justification.  Steinman 
Ts,  Clark,  10  Abb.,  132.  And,  in  answer  to  a  general  charge  of  theft, 
specific  acts  tending  to  prove  its  truth  may  be  pleaded,  in  addition  to 
those  immediately  relied  on  by  the  plaintiff,  as  constituting  the  direct 
slander  complained  of.  Jaycocka  vs.  Ayres,  7  How.,  215.  See,  gener- 
ally, as  to  the  defence  of  justification,  Fry  vs.  Bennett,  3  Bosw.,  200 ; 
Fulkerson  vs.  George,  3  Abb.,  75. 

The  better  rule  seems  to  be,  that  matter  in  mitigation  should  in  all 
cases  be  pleaded.  Anon,,  6  How.,  160 ;  Buss  vs.  Brooks,  4  E.  D. 
Smith,  644.  See  also  Van  Benschoten  vs.  Yaple,  13  How.,  97 ;  Stiles 
vji.  Conuftock,  9  How.,  48.  The  contrary  conclusion^  as  come  to,  in 
Arnm.,  8  How.,  434 ;  Newman  vs.  Otto,  4  Sandf.,  668 ;  10  L.  O.,  14 ; 
and  Stanley  vs.  Welib,  21  Barb.,  148,  seems  to  be  founded  upon  the  state 
of  the  law  previous  to  the  enactment  of  the  section  in  question,  which 
expressly  authorizes  allegations  of  this  nature. 

The  question,  as  to  whether  such  matter  may  not  be  proved  on  the 
trial,  or  before  a  sheriff's  jury,  in  mere  mitigation  of  damages,  even  under 
the  general  issue,  seems,  however,  to  be  by  no  means  free  from  doubt. 
The  following  is  laid  down  generally,  as  the  rule  with  reference  to 
privileged  communications,  in  Van  Wyck  vs.  Aspi7iwaU,  17  N.  Y.,  190 
(193) ;  affirming  same  case,  4  Duer,  268 :  "  A  communication  made, 
Jowl  fide,  upon  any  subject-matter  in  which  the  party  communicating 
iM  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged, 
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if  made  to  a  person  having  a  correBponding  interest  or  duty,  although 
it  contain  criminatory  matter  which,  without  this  privilege,  would  be 
slanderous  and  actionable."  And  such  duty  "  will  not  be  confined  to 
legal  duties,  but  must  include  moral  and  social  duties,  of  imperfect 
obligation." 

Accordingly,  in  that  case,  a  report  from  a  committee  of  the  College 
of  Pharmacy,  to  investigate  complaints  as  to  the  adulteration  of  drup^ 
was  held  to  be  privileged. 

The  subject  of  what  are  or  are  not  privileged  communications,  has 
already  been  treated  in  detail,  and  the  decisions  in  point  cited,  under 
the  head  of  Complaint^  in  book  VII.,  chapter  II.,  section  142,  to  which 
the  reader  is  accordingly  referred. 

Where  the  words  complained  of  are  privileged,  per  se,  as  for  instance, 
as  having  been  spoken  or  written  in  the  course  of  a  legal  proceeding, 
being  material  to  the  controversy,  no  denial  of  malice  need  be  made,  on 
setting  up  the  defence  on  this  ground.  Garr  vs.  Sdden,  4  Cooist.,  91. 
As  to  the  two  different  classes  of  privileged  communications,  see  Purdy 
vs.  Carpenter^  6  How.,  361  (366), 

When  the  proceeding  is  not  of  this  nature,  it  may,  nevertheless,  in 
the  absence  of  express  malice,  be  claimed  to  be  privileged.  If  express 
malice  is  averred,  it  must,  of  course,  be  denied ;  and,  where  privilege 
is  claimed  on  the  ground  of  the  publication  complained  of,  being  legiti- 
mate criticism,  the  defences  of  truth  and  privilege  should  both  be 
pleaded.  See  Fry  vs.  Benmtty  5  Sandf.,  64 ;  1  C.  E.  (N.  S.),  238  ;  9 
L.  O.,  330.  As  to  express  malice  being  a  legitimate  part  of  the  issue, 
in  this  latter  class  of  cases,  but  not  under  other  circumstances,  see  £ush 
vs.  Prosser^  1  Kern.,  347  (355) ;  Howard  vs.  Sexton^  4  Comst.,  157 ; 
Purdy  vs.  Caiyenter^  6  How.,  361. 

(c.)  Assault  and  Battery. 

The  provisions  of  section  165,  as  above  cited,  not  extending  further 
than  to  cases  of  libel  and  slander,  the  old  rules  will  prevail,  and  mere 
matter  in  mitigation,  standing  alone,  will  not  suffice  to  constitute  a 
defence.  Such  matter  merely  goes  in  reduction  of  the  plaintiff's 
claim  for  damages,  not  in  denial  of  his  cause  of  action,  and,  as  such,  it 
may  be  proved  upon  the  trial  or  before  a  sheriff's  jury,  without  being 
specially  pleaded.  See  Lane  vs.  Gilbert^  9  How.,  150 ;  SaUus  vs.  Kip^ 
12  How.,  342 ;  5  Duer,  646 ;  2  Abb.,  382 ;  RosentJial  vs.  Brush,  1 
C.  E.  (N,  S.),  228 ;  Roe  vs.  Rogers,  8  How.,  356 ;  G^ert  vs.  Rounds, 
14  How.,  46 ;  Schnaderheck  vs.  Werih,  8  Abb.,  37.  As  to  the  nature  of 
such  evidence,  see  Coming  vs.  Coming,  2  Seld.,  97. 

The  cases  which  held  that  matter  in  justification,  could  not  be 
pleaded  in  connection  with  a  denial,  seem  to  be  clearly  overruled. 
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The  only  restriction  is,  that  the  defences  must  be  separately  stated. 
See  above,  section  176. 

As  to  the  plea  of  self  defence,  and  when  it  will  or  will  not  be  admis- 
sible, and  as  to  the  extent  to  which  proof  of  provocation  may  or  may  not 
be  available,  on  the  question  of  damages,  see  Keyea  vs.  Devlin^  8  E.  D. 
Smith,  518. 

As  to  the  plea  of  leave  and  license,  to  commit  an  assault,  without 
battery,  and  the  propriety  of  not  excluding  evidence  in  rebuttal,  see 
Van  Voorhis  vs.  Hawes^  12  How.,  406. 

(rf.)  False  Ihfbisonment,  aio)  Malicious  PBOSEcrTioN. 

Probable  cause,  when  pleaded  as  a  defence,  may  be  pleaded  in 
general  terms ;  nor  is  it  necessary,  or  even  proper,  for  tlie  defendant  to 
set  out,  in  detail,  the  facts  on  which  he  relies  to  sustain  the  general  propo- 
sition. They  are  merely  matters  of  evidence.  Radde  vs.  Ruckgdber^ 
3  Duer,  684. 

In  relation  to  the  subject-matter  of  this  defence,  and  its  incidents,  see 
heretofore,  under  these  heads,  in  book  VII.,  chapter  11.,  section  142, 
and  decisions  there  cited.     , 

As  to  the  necessity  of  the  whole  ground  of  the  complaint  being 
covered  by  a  plea  of  this  description,  where  the  suit  is  one  in  which 
several  grounds  of  action  are  combined,  see  Foster  vs.  Hazen^  12 
Barb.,  547. 

(^.)  SEDucnoN,  Breach  of  Promise,  &c. 

The  essentials  of  these  actions,  including  the  principal  grounds  of 
defence,  by  which  they  may  be  met,  have  also  been  considered,  as 
above,  in  section  142.  See  especially,  as  to  the  defence  of  connivance, 
in  seduction,  Trams  vs.  Barger^  24  Barb.,  614;  and  as  to  the  action  for 
enticement  aw^ay  of  a  feme  covert^  JBames  vs.  Allen,  30  Barb.,  663, 
there  cited. 

In  this  class  of  actions,  as  in  those  last  considered,  matters  in  mere 
mitigation  of  damages  are  not  waived  by  not  being  specially  pleaded, 
but  may  be  given  in  evidence  under  an  ordinary  denial ;  but  matter 
going  in  complete  bar  of  the  cause  of  action  must  be  pleaded.  Travis 
^^.Barger,  supra;  Smith  vs.  Waite,  7  How.,  227.  So  also  in  an  action 
for  crim.  can.    Barter  vs.  GnU,  33  Barb.,  283. 

A  former  marriage  of  the  defendant,  unknown  to  the  plaintiff,  con- 
stitutes no  defence.  Blattmacher  vs.  Saal,  29  Barb.,  22  ;  7  Abb.,  409. 
A.  subsequent  offer  on  the  part  of  the  defendant,  if  refused  by  the 
plaintiff,  will,  however,  be  a  bar  to  the  action,  Li^bmann  vs.  Solomon^ 
7  Abb.,  409,  note. 
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Actions  for  Breach  of  Duty  or  Contract. 

(/.)  Escape. 

The  essentials  of  the  sherift''s  liability  in  this  form  of  action,  or  when 
he  is  sued  as  bail,  for  want  of  justification  by  those  originally  given,  have 
already  been  considered,  and  tlie  principal  decisions  in  point  cited,  under 
the  head  of  Sheriff'^ a  Liahiliiy^  in  book  I.,  chapter  VII.,  section  28,  and 
also  in  book  VII.,  chapter  II.,  section  143,  to  which  the  reader  Ib 
accordingly  referred. 

Hie  defendant,  in  an  action  of  this  description,  cannot  go  behind  or 
impeach  the  validity  of  the  process  under  which  he  has  acted,  on  any 
ground  of  mere  irregularity.  BenicJc  vs.  Orser,  4  Bosw.,  384.  Nor 
on  the  ground  that  there  had  in  fact  been  a  prior  escape  of  the  prisoner, 
and  a  return  by  him  into  custody,  so  as  to  bring  the  case  within  the 
operation  of  the  limitation  in  section  94,  when  such  escape  and  return 
were  without  the  knowledge  of  the  plaintiflf.     Same  case. 

But,  if  the  original  process  was  absohitely  void,  it  may  be  shown,  by 
way  of  defence.     Carpenter  vs.  WiUett^  6  Bosw.,  25  ;  18  How.,  400. 

Where  the  escape  is  from  arrest  on  mesne  or  interlocutory  process, 
insolvency  of  the  prisoner  is  available  as  a  defence.  Loosey  vs.  Or%er^ 
4  Bosw.,  391.  But  otherwise,  when  the  action  is  brought,  as  in  debt, 
for  the  escape  of  a  prisoner  charged  in  execution.  Barnes  vs.  WiU^, 
35  Barb.,  514 ;  12  Abb.,  448  ;  affirming  same  case^  19  How.,  564 ;  11 
Abb,,  225  ;  Latham  vs.  Westervelt^  26  Barb.,  256  ;  McCreery  vs.  Willelt, 
23  How.,  129 ;  affirming  saine  case^  4  Bosw.,  643.  See,  however, 
Daguerre  vs.  Orser^  10  Abb.,  12,  note.  So  also,  where  his  liability  is 
that  of  bail.    Metcalf  vs.  Stoyker,  31  Barb.,  62  ;  10  Abb.,  12. 

The  voluntary  return  of  the  prisoner,  before  summons  actually  served, 
forms  a  complete  defence.  Wiggins  vs.  Orser^  5  Duer,  118.  See  also, 
as  to  the  limitation  of  an  action  of  this  description,  which  must  be 
brought  within  one  year,  Code,  section  94. 

Assent  by  the  attorney  of  the  plaintiff  to  an  absence  amounting  to 
an  escape,  will  not,  unless  fraud  be  shown,  be  available  as  a  defence, 
Lovell  vs.  Orser^  1  Bosw.,  349. 

In  pleading  recapture,  or  a  voluntary  return,  tlie  answer  must  dis- 
tinctly aver  that  the  escape  "  was  made  without  the  consent  of  the 
defendant."  If  omitted,  the  defence  will  be  insufficient,  nor  will  any 
hypothetical  statement  to  a  similar  effect  satisfy  the  requirements  of 
the  statute.    Loosey  vs.  Orser^  4  Bosw.,  391. 

(g,)  Common  Carriers. 

The  consideration  of  these  special  liabilities,  and  of  the  subject-nxtsA.- 
ter  of  the  defences  which  may  be  available  in  an  action  founded   on 
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them,  has  been  already  fiilly  considered,  and  the  decisions  in  point  cited 
in  book  VII.,  chapter  IL,  section  144,  and  also  section  140,  as  to  the 
attribution  of  negligence,  to  which  the  reader  is  accordingly  referred. 

In  BosweU  vs.  Hudson  River  Hailroad  Company,  10  Abb.,  442,  there 
will  be  found  the  form  of  an  answer,  setting  up  a  special  contract  exempt- 
ing the  defendant  from  liability  from  accident,  and  decided  to  be  suffi- 
cient by  the  court. 

(A.)  Actions  on  the  gbound  of  Fkaud. 

In  an  action  for  a  fraudulent  conspiracy,  no  laches  on  the  part  of  the 
plaintiff,  short  of  the  statute  of  limitations,  will  constitute  a  defence. 
Ilion  Bank  vs.  Career,  31  Barb.,  230. 

But,  in  an  action  for  damages  for  false  representations,  inducing  the 
purchase  of  property,  gross  laches  on  the  part  of  the  purchaser,  in 
neglecting  to  inform  himself  of  the  real  state  of  the  facts,  may  avail  to 
defeat  his  remedy.  White  vs.  Seaver,  25  Barb.,  235.  See  also,  as  tc 
representations  inducing  a  contract,  ^ift  vs.  City  of  WiUiam^rgh 
24  Barb.,  427. 

See,  as  to  the  rule  ^^  in  pari  delicto,  potior  est  conditio  defendentis^^ 
Sharp  vs.  Wright,  35  Barb.,  236. 

(A.  2.)  Defence  of  Fbaud. 

When  fraud  is  set  up  as  a  defence  to  an  action  on  contract,  the 
defendant  must  aver  in  his  answer,  that  he  has  done  all  in  his  power  to 
restore  the  plaintiff  to  his  former  condition.  If  omitted,  the  defence 
may  be  unavailable.    Devendorfy^.  Beardsley,  23  Barb.,  656. 

(i.)  Tboveb,  &c. 

The  subject-matter  of  action  in  trover,  and  of  the  incident  defences, 
has  already  been  considered  as  above,  in  section  143,  svpra. 

A  bailee  of  goods,  who  claims  alien  upon  them,  must  make  that  claim 
positively,  at  the  time  of  demand,  or  his  refusal  will  be  evidence  of  con- 
version.    Heine  vs.  Anderson,  2  Duer,  318. 

Trover  being  an  action  sounding  strictly  in  tort,  the  defence  of  recoup- 
ment is  inadmissible.  WaUher  vs.  Wetmore,  1  E.  D.  Smith,  7.  See 
likewise,  Andrews  vs.  Durant,  18  N.  Y.,  496.  So  also,  as  to  that  of 
infancy.  I^ish  vs.  Ferris,  5  Duer,  49.  Nor  can  title  in  a  third  party  be 
set  up,  when  brought  for  a  wrongful  taking  of  goods  out  of  the  plain- 
tiff's possession.  King  vs.  Orser,  4  Duer,  431 ;  Kissam  vs.  Roberts,  6 
Bosw.,  154.  Where,  however,  no  actual  trespass  has  been  committed, 
it  is  competent  for  the  defendant  to  show  title  in  a  third  person, 
and  that  the  plaintiff  was  not  in  possession.  Dams  vs.  Hoppoch^  6 
Duer,  254.  ^ 
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In  trover,  a  traverse  of  the  value  alleged  by  the  plaintiff,  i8  unneces- 
Bary,  as  he  must  prove  his  damages,  whether  denied  or  not.  Cornrns 
vs.  Mier,  2  E.  D.  Smith,  314. 

In  an  action  of  trover,  arising  out  of  a  trespass,  brought  for  the  value 
of  timber  cut  by  the  defendantj  a  parol  license  may  be  pleaded,  and,  if 
established,  will  constitute  a  defence.  Pierrepont  vs.  Barnard^  2 
Seld.,  279. 

As  to  the  necessity  of  specially  pleading  leave  and  license,  if  set  up 
by  way  of  defence,  in  an  action  for  an  ordinary  trespass,  see  Haight 
vs.  Badgdey^  15  Barb.,  499. 

A  retaking  of  goods  clandestinely  abstracted  from  their  lawful  owner, 
by  means  of  due  process  of  law,  forms  a  good  defence  in  his  mouth,  to 
an  action  against  him  by  a  subsequent  vendee,  in  respect  of  such  retak- 
ing.    Cordan  vs.  LaMing^  3  E.  D.  Smith,  353. 

{j,)  Replevin. 

The  Code  itself  makes  one  provision  as  to  the  defence  in  this  action, 
in  section  166,  which  provides  that,  in  an  action  to  recover  the  posses- 
sion of  property,  distrained  damage  feasant^  an  averment  of  possession 
of  the  real  property  on  which  the  distress  was  made,  and  that  the 
property  distrained  was,  at  the  time,  doing  damage  therein,  shall  be 
good,  w^ithout  setting  forth  the  title. 

In  this  form  of  action,  positive  title  in  a  stranger  constitutes  a  defence  ; 
and,  in  the  absence  of  any  right  shown  to  exist  in  the  plaintiff,  may  be 
pleaded  and  proved,  without  connecting  the  defendant  with  such  title. 
RochweU  vs.  Saunders^  19  Barb.,  473. 

But,  where  the  plaintiff  shows  any  equitable  interest  ox  pAina  facie 
right  to  possession,  and  the  defendant  shows  no  privity  between  him- 
self and  the  stranger  whose  title  he  sets  up,  the  rule  will  not  be  applied. 
See  Johnson  vs.  Carrdy^  6  Seld.,  570. 

In  this  form  of  action,  the  title  of  the  plaintiff  may  be  generally 
impeached  by  the  defendant.  See  Schlussel  vs.  WtUett^  34  Barb.,  615  ; 
22  How.,  15  ;  12  Abb.,  397 ;  Thayer  vs.  WilleU,  5  Bosw.,  344 ;  jPett^e 
vs.  OrseTj  6  Bosw.,  123. 

To  be  available,  as  a  defence  in  replevin,  a  lien  claimed  upon  the 
'  property  sought  to  be  recovered,  must  be  legal  and  sufficient,  or  the 
claim  will  be  unavailable.    Moffatt  vs.  Yan  Doren^  4  Bosw.,  609. 

Proceedings  in  replevin,  by  creditors  at  large  of  an  assignor  of  prop- 
erty, will  not  enable  them  to  dispute  the  title  of  an  actual  assignee 
suing  in  trover,  even  though  derived  under  an  assignment  void  upon 
its  face.    See  Andrews  V*8.  Durante  18  N.  Y.,  496. 

Denial  and  justification  may,  if  separately  stated,  be  pleaded  in  the 
same  answer,  in  tliis  form  of  action.   Macldey  vs.  Ogman^  10  How.,  4ri. 
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2.  Defences  in  Contract 

{k.)  Bills,  Promissory  Notes,  and  Checks. 

The  plea  of  usury,  one  of  the  principal  lines  of  defence  adoptable 
in  proceedings  on  this  class  of  instruments,  has  been  already  considered 
in  the  last  preceding  section. 

The  subject  of  instruments  of  this  description  has  been  already  very 
folly  treated,  and  numerous  decisions,  bearing  on  the  subject-matter 
of  the  various  defences  which  may  be  interposed,  in  actions  founded 
upon  them,  cited  and  commented  upon,  in  book  VII.,  chapter  11., 
gection  146,  to  which  the  reader  is  accordingly  referred. 

A  few  of  those  cases,  and  those  especially  which  bear  upon  the  mode 
of  allegation  of  such  subject-matter,  when  admissible  as  a  defence, 
^dll,  however,  be  here  noticed. 

An  affirmative  defence,  such  as  unreasonable  delay  in  the  presenta- 
tion of  a  check,  should  be  specially  pleaded,  and  cannot  properly  be 
introduced  under  a  mere  denial.     Harhech  vs.  Crafty  4  Duer,  122. 

A  total  failure  of  the  consideration  for  which  a  note  has  been  given, 
will  form  a  complete  defence,  as  in  the  case  of  notes,  given  under  a 
contract,  afterwards  declared  to  be  void  Sherman  vs.  Barnard^  19 
Barb.,  291 ;  or  of  one  given  on  account  of  purchase-money  for  a 
property,  to  which  the  vendor  afterwards  fails  to  make  out  any  title. 
Buncell  vs.  JacksoHj  5  Seld.,  535,  So  also  as  to  a  neglect  to  make 
out  title,  constituting  a  defence  to  a  note  given  on  that  condition. 
Culver  vs.  Burgher^  21  Barb.,  324.  A  note  founded  on  an  illegal 
consideration  will  also  be  void.  Bell  vs.  Leggett^  3  Seld.,  176.  Sec 
also  Brovm  vs.  Montgomery^  20  N".  Y.,  287,  as  to  the  eflTect  of  a  fraud- 
ulent suppression  of  information,  on  the  sale  of  commercial  paper, 
wholly  invalidating  a  note  given  for  its  price. 

A  partial  non-performance  of  the  contract,  in  respect  of  which  a 
note  is  given,  will  not,  however,  be  a  defence.  Pratt  vs.  GuLick^  13 
Barb.,  297.  See  also  Palmer  vs.  Smedley^  18  How.,  321.  Or  a  failure 
in  the  speculation,  out  of  which  a  note  has  arisen.  Lowher  vs.  Selden^ 
11  How.,  526.  Or  an  erroneous  representation  as  to  the  nature  of 
property  sold,  when  made  in  good  faith,  and  no  deceit  practised. 
United  States  Trust  Company  vs.  Harris^  2  Bosw.,  75.  Nor  will  a 
subsequent  eviction  of  the  tenant,  bar  a  recovery  on  a  note  for  rent, 
given  in  advance.    Brooks  vs.  ChristopJier^  5  IJjier,  216. 

The  defence  of  failure  of  consideration  is  personal  to  the  parties 
actually  contracting,  and  cannot  be  set  up  by  an  indorser.  GiUesjm 
v».  Tcrrancey  4  Bosw.,  36.     Nor  can  it  be  set  up  by  the  maker,  as 
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against  a  hand  fide  indorser  for  value,  without  notice  of  such  failure. 
Davis  vs.  McCready,  17  N.  Y.,  230 ;  Britton  vs.  HaU,  1  Hilt.,  528. 

Transfer  of  a  due  bill  does  not,  however,  shut  out  any  defence, 
existing  in  the  maker  at  the  time  it  was  given.  See  Sackett  vs. 
Spencer,  29  Barb.,  180.  See  also,  as  to  attempt  to  sue  upon  a  note, 
the  amount  of  which  has  been  paid  to  the  holder,  after  maturity,  JBurr 
vs.  Smith,  21  Barb.,  262. 

When  a  partial  failure  of  consideration,  as  between  the  original 
parties,  is  pleaded,  the  details  should  be  given,  or  the  answer  may  be 
held  insufficient.     CasUes  vs.  Woodhouse,  1  C.  R.,  72. 

A  joint  maker,  setting  up  want  of  consideration  as  a  defence,  must 
disprove  it  as  to  all  who  join,  to  displace  the  contrary  presumption. 
Kinsman  vs.  BirdsaU,  2  E.  D.  Smith,  395.  But  such  a  maker  may 
plead  a  personal  discharge  to  himself.  Mott  vs.  Burnett,  2  E.  D. 
Smith,  60. 

Diversion  of  a  note  from  the  purpose  for  which  it  was  given,  with 
notice  to  the  plaintiff  of  such  purpose,  is,  prirad  facie,  a  good  defence. 
Rochester  vs.  Taylor,  23  Barb.,  18. 

But  the  transfer  of  accommodation  paper  for  a  precedent  debt,  is 
no  answer,  in  the  absence  of  fraud.  De  Z,eng  vs.  Fyfe,  1  Bosw.,  336 ; 
Lathrop  vs.  Morris,  5  Sandf.,  7.  See,  however,  HoJhrook  vs.  Mix^  1 E. 
D.  Smith,  164,  as  to  the  effect  of  circumstances,  sufficient  to  put  the 
transferree  on  inquiry. 

As  to  the  defence  of  cancellation  of  a  promissory  note,  by  handing 
it  back  to  the  maker,  in  satisfaction  of  a  debt  due  to  him,  see  Edwards 
7S.  Campbell,  23  Barb.,  423. 

The  mere  fact  that  a  note  has  been  levied  upon  in  the  hands  of  the 
]>laintiff,  under  an  attachment,  is  no  defence,  though  payment  of  it  to 
I. he  sheriff,  after  such  levy,  might  avail.  RusseL  vs.  Ruchrrum,  3  E.  D. 
Smith,  419. 

As  to  the  qualification  of  his  signature,  by  the  drawer  or  indorser 
of  commercial  paper,  being  available  as  a  defence,  when  the  signer  is 
sought  to  be  charged  individually,  see  Babcock  vs.  Beman,  1  Kem., 
200  ;  affirming  same  case,  1  E.  D.  Smith,  593  ;  and  Hicks  vs.  Hinde^  9 
Barb.,  628 ;  6  How.,  1. 

See,  likewise,  as  to  the  non-performance  of  a  condition  on  which  a 
note  was  indorsed,  being  a  complete  defence,  in  the  mouth  of  the 
indorser,  as  against  a  holder  with  notice,  Prentiss  vs.  Graves^  33 
Barb.,  621. 

A  denial  of  the  receipt  of  notice  of  protest,  in  an  answer,  -will, 
although  such  answer  tJe  verified^  be  wholly  insufficient  to  exclude  the 
certificate  of  a  notary  as  evidence,  under  section  8,  chapter  271,  of 
1833.    The  statute  expressly  requires  a  separate  affidavit    Harf>eck  vs. 
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Crafty  4  Doer,  122 ;  Aimcld  vs.  Rock  River  Valley  Union  Railroad 
Company^  5  Duer,  207 ;  BurraJl  vs.  De  Oroot^  5  Duer,  379  ;  Young 
vs.  CatUtt^  6  Duer,  437.  As  to  the  form  of  such  an  aflBldavit,  see 
Barker  vs.  Casaidy^  16  Barb.,  177. 

But  such  a  denial  in  the  answer,  will  not  be  stricken  out  as 
sham,  though  contradicted.  See  Bailey  vs.  Lane^  21  How.,  475  ;  13 
Abb.,  354. 

(Z.)  Bonds. 

As  to  the  defences  that  will  or  will  not  be  available,  to  a  surety  on 
an  administration  bond,  when  sued  on  by  a  creditor  of  the  estate,  see 
People  vs.  Law8^  3  Abb.,  450 ;  affirmed,  4  Abb.,  292. 

The  assignee  of  a  bond,  takes  it  subject  to  all  equities  existent  against 
his  assignor,  and  any  such  may  be  pleaded,  and  shoAvn  by  way  of 
defence.     Western  Bank  vs.  Sherwood^  29  Barb.,  383. 

The  difiTerent  questions  as  to  the  liability  of  the  obligees  on  a  statu- 
tory undertaking,  have  been  already  fully  considered,  and  the  cases  in 
point  cited,  in  book  Vll.y  chapter  11.,  section  147,  svpra^  to  which  the 
reader  is  accordingly  referred. 

The  same  observation  may  be  made,  with  respect  to  the  various 
defences  which  may  be  interposed  to  an  action  on  a  policy  of  insurance, 
as  fully  treated  of  in  the  same  section. 

(m.)  Judgments. 

As  a  general  rule,  the  validity  of  a  judgment  cannot  be  impeached 
in  a  collateral  proceeding. 

Fraud  in  the  obtaining  of  it  may,  -however,  be  set  up  as  a  defence  in 
an  action  of  this  nature,  and,  if  proved,  will  defeat  it.  See  Dobson  vs. 
Pearoe^  2  Kern.,  156. 

(n.)  Kent. 

Eviction  of  the  tenant  from  any  part  of  the  premises,  by  the  act  of 
the  landlord,  suspends  the  liability  for  rent,  until  possession  is  restored. 
And  total  eviction,  by  the  lawful  act  of  a  third  party,  will  have  the 
same  effect.  If  partial  only,  an  apportionment  of  rent  should  be  made. 
Hegeman  vs.  McArthur^  1  E.  D.  Smith,  147.  See  also  Christopher  vs. 
Austin^  1  Kern.,  216.  But  this  defence  may  be  waived,  by  a  voluntary 
going  into  possession,  and  payment  of  rent  for  a  portion  of  premises 
demised.     Hurlburt  vs.  Post^  1  Bosw.,  28. 

See,  as  to  what  will  or  will  not  amount  to  ^  constructive  eviction, 
sufficient  to  work  this  effect,  Dyett  vs.  Pendleton^  8  Cow.,  727 ;  Cohen 
vs.  Dupont^  1  Sandf.,  260 ;  Peck  vs.  Hiler^  14  How.,  156 ;  Academy 
of  Music  vs.  ffackett^  2  Hilt.,  217.    Where  the  eviction  is  temporary, 
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the  landlord  becomes  entitled,  upon  its  cessation,  to  recover  for  rent 
which  had  previously  accrued.  Ogden  vs.  Sanderami^  3  E.  D.  Smith, 
166.     Nor  will  eviction  constitute  a  defence  for  rent  previously  due. 

Yemam  vs.  Smithy  15  N.  T.,  327 ;  Brooks  vs.  Christopher^  5  Duer,  216 ; 
Giles  vs.  ComstocJc^  4  Comst.,  270.  As  to  a  total  destruction  of  premises 
demised,  without  substitution  of  others  by  the  landlord  in  their  place, 
excluding  the  ordinary  rule  in  such  cases,  and  working  not  merely  a 
suspension,  but  an  extinguishment  of  rent  payable  under  a  covenant, 
see  Graves  vs.  Berdan^  29  Barb.,  100. 

Mere  annoyance  or  injury,  not  amounting  to  an  actual  eviction,  will 
not,  however,  avail  to  work  an  extinguishment,  or  even  a  suspension  of 
rent,  and  cannot  be  set  up  by  a  tenant,  who,  notwithstanding,  remains  in 
possession  of  the  premises  demised.  Edgerton  vs.  Page^  20  N.  Y.,  2S1 ; 
18  How.,  359 ;  10  Abb.,  119 ;  affirming  same  case,  at  general  term,  1  Hilt., 
320 ;  14  How.,  116 ;  5  Abb.,  1 ;  and  reversing  same  case,  at  special 
term,  12  How.,  58 ;  Campbell  vs.  Shields,  11  How.,  565 ;  Mortimer  vs. 
Brunner,  6  Bosw.,  653.  Nor  will  a  failure  on  the  part  of  the  landlord 
to  make  repairs  agreed  upon,  amount  to  an  eyiction.  Spe<ikels  vs.  Say^ 
1  E.  D.  Smith,  253 ;  Tilibetts  vs.  Percy,  24  Barb.,  39 ;  EUis  vs.  McC(yr- 
mick,  1  Hilt.,  313 ;  Gottsberger  vs.  Radway,  2  Hilt.,  342. 

Nor  does  any  interference  of  the  superior  landlord  have  the  effect  of 
an  eviction,  as  between  a  subtenant  and  his  immediate  lessor.  Luckey 
vs.  Frantzkee,  1  E.  D.  Smith,  47. 

In  relation  to  acts  on  the  part  of  the  landlord,  amounting  to  accept- 
ance of  a  surrender,  see  Stanley  vs.  Koehisr,  1  Hilt.,  354. 

N.  B. — Several  of  the  above  decisions  relate  to  the  liability  of  a 
surety  for  rent,  in  whose  favor,  a  defence,  good  in  the  mouth  of  his 
principal,  is,  as  a  general  rule,  equally  available. 

(e>,)  Goods  Sold. 

The  retaking  in  replevin,  by  the  vendor,  of  goods  sold  by  him  for 
cash,  but  not  paid  for,  forms  a  complete  defence,  in  a  subsequent  action 
for  their  price.  Mollis  vs.  Rexford,  18  N.  Y.,  552.  So  likewise,  an 
attachment  of  that  price  in  the  hands  of  the  defendant,  by  creditors  of 
the  plaintiff,  and  payment  under  a  subsequent  judgment  in  that  pro- 
ceeding, even  though  taken  in  another  state.  Donovan  vs.  JETunxt,  1 
Abb.,  29. 

In  an  action  for  the  price  of  goods  fraudulently  sold,  the  title  of  the 
true  owner  may  be  set  up  as  a  defence.  See  Sherman  vs.  PaT^tridge^ 
11  How.,  154;  1  Abb.,  256;  .4  Duer,  646;  and  Bates  vs.  Stanton^  1 
Duer,  79,  there  referred  to. 

Stipulations,  as  between  individual  partners,  as  to  not  contractino" 
debts  without  mutual  consent,  form  no  defence,  in  an  action  for  goods 
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sold  to  the  partnership,  without  notice,  and  in  the  usual  course  of  busi- 
ness.   Fro9t  vs.  Hanfard^  1  E.  D.  Smith,  540. 

{p.)  Work,  Labor,  and  Service. 

The  giving  and  subsequent  payment  of  a  promissory  note  by  the 
defendant  to  the  plaintiff,  after  the  former's  claim  accrued,  is,  prima 
fack,  a  complete  defence,  but  rebuttable.  Duguid  vs.  Ogilvie^  3  E.  D. 
Smidi.  527. 

As  to  the  defence  of  n^lect  in  the  performance  of  services,  being, 
when  substantiated,  completely  available,  see  Peterson  vs.  Rawson^  2 
Bosw.,  234. 

(j.)  Executory  CJontracts. 

Non-performance,  on  the  part  of  the  plaintiff,  will  constitute  a  com- 
plete defence,  in  an  action  of  this  description.  Voorhies  vs.  Anthon^  5 
Duer,  1-78,  But  a  partial  failure  will  only  be  available  ^e>  tanto.  Dart 
vs.  McAdam,  27  Barb.,  187. 

So  also,  as  to  a  total  failure  or  worthlessness  of  the  subject-matter. 
Ktp  vs.  Monroe^  29  Barb.,  579 ;  McDougall  vs.  Fogg^  2  Bosw.,  387. 
Or  even  a  material  impairing  of  its  value,  though  not  amounting  to 
absolute  worthlessness.  Benedict  vs.  Field^  16  N.  Y.,  595  ;  affirming 
fsame  case^  4  Duer,  154. 

Mistake  may  constitute  a  defence  to  an  executory  contract,  whilst  it 
remains  executory,  but,  when  executed,  a  stricter  rule  will  prevail,  and 
mere  mistake  will  no  longer  be  available.  Mutical  Life  Insurance  Com- 
pany of  New  York  vs.  Wager ^  27  Barb.,  354. 

(r.)  Stockholders  and  Subscribers. 

A  sul>stantial  diversion  from  the  original  contract,  will  release  a 
defendant  from  his  obligation.  Buffalo^  Corning^  and  New  York 
Railroad'  Company  vs.  Pottle^  23  Barb.,  21. 

A  stockholder,  sued  by  a  creditor  of  the  company,  is  liajble  to  such  suit, 
or,  to  the  full  extent  of  the  shares  subscribed  for  by  him ;  but  previous 
pa\Tnent  of  debts  to  that  extent,  or  a  previous  recovery,  by  another 
creditor,  to  the  full  amount  of  such  liability,  will  constitute  a  defence 
to  a  subseTjnent  action.  Woodruff  &  Beach  Iron  Woi^ks  vs.  Crit^ 
kndeny  4  Bosw.,  406  ;  Garrison  vs.  Ilowe^  17  N.  T.,  458. 

As  to  the  power  of  the  holder  of  full  paid  stock,  not  liable.to  further 
calls,  to  set  up  that  fact  in  his  answer,  and  as  to  its  constituting  a  com- 
plete defence,  unless  controverted,  see  Lewis  vs.  Ryder^  13  Abb.,  1. 

In  an  action  to  charge  trustees  of  a  manufacturing  corporation,  with 
debts  of  the  company,  on  the  ground  of  omission  to  file  their  annual 
report,  delay,  on  the  part  of  the  plaintiff,  in  asserting  his  remedy, 
Vou  II.— 10 
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though  claimed  to  be  prejudicial  to  the  defendants,  will  not  constitute 
a  defence.  Merchant^  BanTc  of  New  Haven  vs.  BlUa^  21  How.,  365 ; 
13  Abb.,  225. 

3.  Defences  in  Eqtiitable  Actions. 

{s.)  DiVOKCE. 

Kule  89  (67),  makes  the  following  provision  on  this  subject : 

"  The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plaintifij 
or  any  other  matter  which  would  be  a  bar  to  a  divorce,  separation,  or  the 
annulling  of  a  marriage  contract ;  and,  if  an  issue  is  taken  thereon,  it  shall 
be  tried  at  the  same  time,  and  in  the  same  manner  as  other  issues  of  fact  in 
the  cause." 

The  essentials  of  this  class  of  suits,  including,  in  a  great  measure,  the 
essentials  of  the  defences  which  are  admissible,  have  already  been  fully 
entered  upon  in  book  VII.,  chapter  II.,  section  l56,  to  which  the 
rdlader  is  accordingly  referred.  See  especially,  McNamara  vs. 
McNamara^  2  Hilt.,  647,  as  to  the  incompatibility  of  pleading  matter 
which  would  form  a  subject  of  total  divorce,  in  answer  to  a  complaint 
for  a  separation,  or  the  converse. 

Provocation  on  the  part  of  the  wife  may  be  alleged  by  the  husband, 
in  his  answer  to  a  complaint  by  the  former,  for  a  divorce,  on  the 
ground  of  cruelty.  He  may  also  introduce  allegations  to  show  the  real 
value  of  a  dowery  received  with  her,  and  also  statements,  in  support  of 
any  equities  he  may  have  on  that  ground,  in  opposition  to  her  claim  for 
alimony.    Devaism^s  vs.  Devaisrnes^  3  C.  R.,  124. 

When  the  answer  sets  up  adultery  as  a  defence,  it  should  be  alleged 
in  precise  conformity  with  the  provisions  of  the  statute,  and  with  the 
same  particularity  as  is  requisite  in  the  statement  of  a  cause  of  action 
on  the  same  ground.    Morrell  vs.  Mon'ellj  3  Barb.,  236 ;  1  Barb.,  318. 

(t,)  Specific  Performance. 

As  to  an  offer  in  the  answer  to  perform,  being  sufficient,  in  a  suit  of 
this  nature-  where  actual  tender  of  performance  has  been  made,  after 
suit  brought,  though  such  tender  may  be  specifically  pleaded, 
see  Beebe  vs.  Dowd,  22  Barb.,  255.  See  also  Stevenson  vs.  MaxweUy 
2  Coinst.,  408. 

See,  as  to  the  power  of  setting  up  in  defence,  a  different  contract 
from  that  sued  upon  by  the  plaintiff,  and  the  effect  of  the  admission 
thereby  made,  Haight  vs.  ChUd^  34  Barb.,  186.  * 
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(21.)   FoB55CLOBUKft. 

The  essentials  of  this  description  of  suit,  including,  in  a  great 
measure,  the  essentials  of  such  defences  as  may  be  available  in  it,  have 
abeady  been  considered  in  book  VII.,  chapter  11.,  section  154.  See  that 
section,  and  several  of  the  decisions  there  cited. 

The  objection  as  to  want  of  proper  parties,  is  available  as  a  defence 
to  the  mortgagor  liable  for  a  deficiency,  even  though  he  may  have 
parted  with  the  equity  of  redemption.  See  Sail  vs.  NeUon^  23  Barb., 
88 ;  14  How.,  32.  N.  B. — ^The  specific  objection  taken  in  that  case 
has  been  obviated  by  a  subsequent  amendment  of  the  Code.  See, 
however,  St.  Mat*k^8  Fire  Insurance  Compam/  vs.  Harris^  13 
How.,  95. 

A  mortgagor  cannot  set  up  a  defence,  going  behind  the  mortgage 
sought  to  be  foreclosed,  in  the  absence  of  fraud  or  misrepresentation. 
Northrop  vs.  Sur^iey^  27  Barb.,  196.  Nor  is  eviction  under  a  para- 
mount title  an  available  defence  to  a  subsequent  grantee,  though  the 
suit  be  for  a  purchase-money  mortgage,  and  though  such  grantee 
be  assignee  of  the  covenants  of  the  plaintiff.  National  Fire  Insurance 
Company  vs.  McKay^  21  N.  Y.,  191. 

It  is  competent  for  a  defendant  to  show,  in  bar  of  the  right  of  an 
assignee,  that  his  assignor  was  not  competent  to  make  an  absolute 
assignment.  Renavd  vs.  Conselyea^  7  Abb.,  105;  reconsidering 
and  overruling  same  case^  5  Abb.,  346;  and  reversing  decision,  4 
Abb.,  280.  , 

The  defence  of  usury  between  mortgagor  and  mortgagee,  is  not 
available  to  a  subsequent  encumbrancer.  Sands  vs.  Churchy  2 
Seld.,  347. 

The  defence  that  a  valid  mortgage  has  been  assigned  for  illegal 
purposes,  is  available,  as  against  the  assignee.  Dewitt  vs.  Brisbane^  16 
X.  Y.,  508. 

The  purchasing  mortgaged  property  by  the  mortgagee,  under  an 
execution  sale,  will  not  constitute  a  merger  ;  nor  can  such  a  defence  be 
subsequently  set  up  on  a  foreclosure,  by  persons  who  have  bought  the 
land,  expressly  subject  to  the  mortgage  sought  to  be  foreclosed.  Reed 
vs.  Latsonj  15  Barb.,  9. 

As  to  the  invalidity  of  the  foreclosure  of  a  loan  commissioner's 
mortgage,  where  the  course  of  proceedings  enjoined  by  the  statute  is 
not  strictly  followed,  see  Fell  vs.  Ulmury  21  Barb.,  500  See  also,  as  to 
the  invalidity  of  such  a  mortgage,  when  irregularly  taken,  as  against 
all  parties  not  absolutely  estopped  by  concurrence  in  the  transaction, 
New  York  Life  Insurance  and  Trust  Company  vs.  Staais^  21 
Barb.,  570. 


148  ANSWER. — §  179. 

Failure  to  advance  the  total  amount  designed  to  be  secured  by  an 
executory  mortgage,  is  no  defence  to  a  suit  upon  it,  so  far  as  regards 
advances  actually  made.     Dai't  vs.  McAdam^  27  Barb.,  187. 

Inability  to  find  the  plaintiff,  in  order  to  pay  the  interest  in  due 
time,  constitutes  no  defence,  in  the  absence  of  any  allegation  of  fraud 
or  trick  on  his  part.  Dwight  vs.  Webster^  32  Barb.,  47 ;  19  How,,  349 ; 
10  Abb.,  128. 

Mere  delay,  on  the  part  of  the  plaintiff,  in  asserting  his  remedy,  will 
not  constitute  a  defence.  See  MerchaTds*  Insurance  Company  of 
New  York  vs.  Hinman^  34  Barb.,  410  ;  13  Abb.,  110. 

4.  Defences  in  Real  Estate  Actions, 

{v,)   PAETmON. 

In  partition,  whether  by  petition  or  suit,  any  thing  may  be  pleaded 
"  which  will  abate  the  action,  or  bar  the  petitioner's  right  to  a  judg- 
ment." Eeed  vs.  Childy  4  How.,  125 ;  2  C.  K.,''69.  But  facts  merelj 
introduced  for  the  purpose  of  endeavoring  to  charge  the  adverse  partj 
with  costs,  as,  for  instance,  allegations  of  an  unreasonable  refusal  to  make 
partition  by  deed,  will  be  stricken  out  as  irrelevant.  McGowan  vs. 
Morrow^  3  C.  K.,  9. 

In  a  proceeding  of  this  nature,  it  is  competent  for  one  defendant  to 
dispute  the  claims  of  another ;  and  these  claims  may  properly  be  tried 
and  settled  in  the  general  suit,  if  they  involve  interests  in,  or  liens 
on  the  property  sought  to  be  partitioned.  Bogardus  vs.  Parker^  7 
How.,  305. 

{w^  Ejectment. 

The  essentials  of  this  action,  involving  of  necessity  the  essentials  of 
most  of  the  defences  which  are  pleadable  in  bar  of  it,  have  been  already 
fully  entered  upon  in  book  VII.,  chapter  II.,  section  150. 

It  is  clearly  competent  for  a  defendant  in  ejectment  to  set  up  in  his 
answer,  any  equitable  title  or  defence,  available  in  bar  of  the  plaintiff's 
claim.  The  amendment  of  section  149  puts  this,  in  fact,  beyond  a 
doubt  The  principle  is  carried  out  in  Phillips  vs.  Gorham^  17  N.  Y., 
270  ;  Graini  vs.  Goodman^  2  Kern.,  266  ;  Thunnan  vs.  Andersan^  30 
Barb.,  621 ;  Requa  vs.  Ilolmes^  19  How.,  430  ;  McCray  vs.  McCray^ 
30  Barb.,  633;  Bigeloxo  vs.  Finch^  11  Barb.,  498.  See  also  Wooden  vs.. 
Waffie,  6  How.,  145  ;  1  C.  R.  (N.  S.),  393,  and  Dickinson  vs.  Smithy  25 
Barb.,  102.  These  cases  abundantly  overrule  the  doubts  to  the  con- 
trary, entertained  in  HiU  vs.  McCarthy^  3  C.  R.,  49 ;  Otis  vs.  SUly  S 
Barb.,  102  ;  Cochran  vs.  TTeJJ,  4  Sandf.,  653,  and  Crary  vs.  Goodman^ 
9  Barb.,  657 ;  reversed  by  Crary  vs.  Goodman^  2  Kern.,  266,  supra. 
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In  interposing  a  defence  of  tliis  description,  the  defendant  must,  how- 
ever, become  an  actor  in  respect  of  his  claim.  His  answer  must  contain 
all  the  necessary  allegations  to  support  it  affirmatively,  and  he  must  ask 
and  obtain  affirmative  relief.    Dewey  vs.  Iloag^  15  Barb.,  365. 

An  allegation  of  adverse  possession  must  be  specific,  and  must  state 
all  necessary  facts  in  relation  to  the  claim  so  made.  Clarke  vs.  Hughes^ 
13  Barb.,  147  ;  White  vs.  Spencer^  4  Kern,,  247. 

In  ejectment  brought  against  the  tenant,  the  landlord  may  appear, 
under  the  authority  conferred  upon  him  by  the  Revised  Statutes.  He 
may  do  so  in  conjunction  with  the  tenant,  if  the  latter  appears ;  or 
alone,  if  he  fail  to  do  so.  But,  to  entitle  him  so  to  come  in,  his  inte- 
rest or  privity  of  estate  must  be  shown.  Godfrey  vs.  Townsend^  8 
How.,  398. 

A  mere  denial  of  possession,  or  of  withholding  it,  does  not  put  in 
issue  the  title  of  the  plaintiff.  If  the  defendant  desires  to  question  that 
title,  he  must  frame  his  answer  accordingly,  and  set  up  title  in  himself, 
or  title  out  of  the  plaintiff.  Ford  vs.  Samjpsoii^  30  Barb.,  183 ;  17  How., 
447 ;  8  Abb.,  332. 

As  to  what  will  or  will  not  constitute  a  defence  in  ejectment  for  dower, 
gee  ElUcott  vs.  MosieVj  11  Barb.,  574;  affirmed,  3  Seld.,  201 ;  Sparrow 
vs.  Kt7iffsman,  1  Comst.,  242. 

(a?.)  Trespass. 

lu  Watt  vs.  Rogers^  2  Abb.,  261,  it  was  laid  down  that  an  equitable 
title  cannot  be  set  up  in  defence,  in  an  action  of  this  nature,  by  a  party 
in  actual  possession  under  a  grant  from  the  party  holding  the  legal  title. 

As  to  the  plea  of  license  in  an  action  brought  in  this  form,  but  look- 
ing to  collateral  relief,  see  Haight  vs.  Badgdey^  15  Barb.,  499. 

A  defendant,  who  has  put  the  plaintiff's  title  at  issue  by  his  answer, 
cannot  relieve  himself  from  his  consequent  liability  to  costs,  whatever 
may  be  the  amount  of  the  recovery,  by  admitting  that  title  on  the  trial. 
It  will  be  too  late  for  him  to  do  so  then,  after  he  has  compelled  the 
plaintiff  to  make  the  necessary  preparations.  Ifiles  vs.  Lindsey^  8  How., 
131 ;  1  Duer,  610. 

§  180.  Counter-Claim  or  Set-off. 

The  fourth  and  last  class  of  defences  by  answer,  is  that  which  seeks 
to  diminish  or  to  extinguish  the  demand  of  the  plaintiff,  by  the  estab- 
lislmieiit  of  some  counter-right  or  counter-demand  on  the  part  of  the 
defendant. 

This  class  niav  be  aorain  subdivided  into  three  main  heads  : 

1.  Recoupment. 
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2.  Set-oflf,  strictly  considered. 

3.  Connter-claim. 
In  which  order  the  subject  will  be  treated  in  detail,  being  prelimina- 
rily considered  in  its  more  extended  and  general  aspect,  and  especially 
with  reference  to  the  recent  changes  in  the  practice  upon  this  subject. 

(a.)  General  Considerations. 

The  important  alteration  in  the  previous  practice,  introducing  the 
novel  term  of  counter-claim,  and  authorizing  a  defence  in  that  Ibnn, 
dates  from  the  amendment  of  1852.  The  subject  has  been  already 
adverted  to,  and  the  amendments  by  way  of  addition  to  sections  149 
and  150,  by  which  this  change  was  effected,  noticed  in  detail,  in  book 
VL,  section  120,  on  the  citation  of  those  sections. 

But,  to  avoid  the  necessity  of  back  references,  it  may  be  convenient 
to  restate  the  definition  of  the  term  contained  in  section  150. 

A  counter-claim  under  the  Code  must  present  the  folFowing  charac- 
teristics, i.  e. : 

It  must  be  a  claim  existing  in  favor  of  a  defendant,  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  two  following  causes  of  action  : 

1.  A  cause  of  action,  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint,  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action  arising 
also  on  contract,  and  existing  at  the  commencement  of  the  action. 

Under  the  same  section,  leave  is  given  to  the  defendant  to  set  forth 
by  answer,  as.many  defences  or  counter-claims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  denominated  legal,  or  equitable, 
or  both. 

But  they  must,  as  before  noticed,  be  separately  stated,  and  clearly 
distinguished. 

Before  1852,  the  previously  existent  defences  of  recoupment,  and  set- 
off, remained  available  under  the  new,  as  under  the  old  practice  ;  and 
both  of  them,  the  latter  especially,  embraced  within  their  scope  innch 
that  is  also  comprised  within  the  present  definition.     The  statutory 
defence  of  set-off",  was,  however,  hampered  with  numerous  prerequisites, 
from  which  the  simpler  provisions  of  section  150  have  greatly  tended  to 
relieve  it.     The  defence  itself  is,  in  a  great  measure,  mei^d  in   the 
more  extended  operation  of  that  section,  and,  so  far,  and  where   the 
former  provisions  are  inconsistent  with,  or  comprised  within  the  latter, 
they  may  be  looked  upon  as  repealed.    The  practitioner  is  not,  lio\r- 
ever,  entirely  relieved  from  the  necessity  of  considering  the  former  pro- 
visions, especially  with  respect  to  demands  arising  on  judgment,   ox 


ANSWER — §  180.  151 

those  which  have  been  the  subject  of  assignment,  or  are  made  by  a 
trustee.  See  special  reservation  as  to  assigned  claims,  Code,  section  112. 
It  will,  therefore,  still  be  necessary  to  draw  attention  to  those  provisions, 
which  will  be  done  in  the,  appropriate  subdivisions  of  the  present 
section. 

A  similar  remark  may  be  made  with  reference  to  the  defence  of 
recoupment.  Where  the  circumstances  whicli,  imder  the  fonner  prac- 
tice, would  have  enabled  the  defendant  to  interpose  a  claim  of  that 
description,  are  sufficient  in  themselves  to  constitute  a  cause  of  action, 
the  former  recoupment  may  be  looked  upon  as  merged  in  the  more 
recent  counter-claim.  Where,  however,  they  fall  short  of  this,  but  were 
still  interposable  as  a  defence,  by  way  of  mere  deduction  from  the  plain 
tiff's  claim,  they  are  still  available,  in  the  same  manner  and  to  the  same 
extent.  They  must,  however,  be  pleaded  in  all  cases,  as  they  cannot 
otherwise  be  given  in  evidence. 

The  defence  of  counter-claim,  though  substantially  including  both  of 
the  former,  with  the  exceptions  dbove  noticed,  is,  however,  of  far  wider 
operation.  It  authorizes,  in  fact,  in  actions  arising  in  contract,  the 
setting  up,  by  means  of  a  pleading,  technically  defensive,  but  practi- 
cally affirmative  in  its  nature,  any  species  of  claim  whatever,  arising  in 
contract  also,  which,  under  the  former  practice,  might  have  been  made 
the  subject  of  a  cross  action  at  law,  or  a  cross  bill  in  equity. 

It  does  away,  too,  with  all  the  previous  restrictions,  which  prevented 
the  setting  up  of  an  equitable  defence,  in  answer  to  a  legal  demand,  or 
the  reverse.  The  only  portion  of  the  former  technical  impediments,  re- 
stricting the  setting  up  of  counter-demands,  by  way  of  defence,  instead 
of  by  way  of  a  counter-proceeding,  which  may  be  looked  upon  as  still 
existent,  is  the  former  rule,  which  forbids  the  assertion  of  an  independ- 
ent cause  of  action,  sounding  in  tort,  by  way  of  answer  to  another. 

In  this  class  of  cases,  a  cross  action  remains  the  only  remedy  of  the 
defendant,  unless  his  adverse  claim  has  been  actually  reduced  into  judg- 
ment, before  the  commencement  of  the  action.  But  even  this  restric- 
tion only  holds  good,  as  regards  claims  strictly  independent  in  their 
nature.  When  arising  out  of  the  transaction  set  forth  in  the  complaint, 
or  connected  with  the  subject  of  the  action,  a  counter-claim  in  tort  may 
be  availably  interposed  in  the  answer,  and,  under  subdivision  1  of  sec- 
tion 150,  there  is  no  limitation  imposed  as  to  the  time  at  which  it  must 
have  accrued.  See,  however,  cases  below  cited,  as  to  the  stricter  con- 
struction which  the  courts  are  disposed  to  impose  upon  this  branch  of 
the  section. 

The  restricted  views,  as  to  the  assertion  of  affirmative  defences,  as 
taken  in  Wooden  vs.  Waffle,  6  How.,  145  ;  1 C.  R.  (N.  S.),  392 ;  Cochran 
V8,TreJJ,  4  Sandf.,  653,  and  Haire  vs.  Bakery  1  Sold,,  857,  have  refer- 
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ence  to  the  practice  prior  to  the  amendment  of  1852,  and  are  no  longer 
tenable,  since  that  amendment. 

In  The  Xenia  Branch  of  State  Bank  of  Ohio  vs.  Lee^  2  Bosw.,  694; 
7  Abb.,  372  (384),  the  subject  of  counter-claim  will  be  found  fully  dis- 
cussed, and  the  extent  of  the  term  defined,  especially  as  regards  the 
class  last  alluded  to,  i.  e.,  such  as  arise  out  of  the  same  transaction,  or 
are  connected  with  the  subject  of  the  action.  An  equitable  claim  to 
the  ownership  of  promissory  notes,  and  for  judgment  for  their  amount, 
founded  on  that  ownership,  was  held  interposable,  in  trover  for  their 
alleged  conversion,  as  being  a  defence  expressly  authorized  by  subdi- 
vision 1  of  section  150.  The  precise  limits  of  that  subdivision  are  fully 
discussed,  and  its  operation  shown  to  be  of  far  wider  scope  than  that 
of  the  former  doctrine  of  recoupment. 

That  the  term  counter-claim  is  wide  enough  to  include,  as  a  general 
rule,  the  class  of  defences  available  under  the  former  practice  by  way 
of  set-off  or  recoupment,  is  laid  down  in  Lemon  vs.  TrvU^  13  How.,  248, 
stated  to  have  been  affirmed  by  the  Court  of  Appeals,  16  How.,  676, 
note,  and  to  overrule  Nichols  vs.  Boerum^  6  Abb.,  290.  No  regular 
report  of  the  case  is,  however,  made,  nor  are  the  reasons  for  the  decision 
given.     See  also  Pattimn  vs.  Richards^  22  Barb.,  143. 

That  the  operation  of  that  term  is  still  wider,  is  held  in  Ya^sar  vs. 
Livingston^  3  Kern.,  248  (257) ;  affirming  same  case^  4  Duer,  285 ; 
Kneedler  vs.  SternhMvgh^  10  How.,  67 ;  WeUh  vs.  Hadeton^  14  How., 
97;  TToZ/vs.  //,  13  IIow.,  84. 

It  is,  however,  laid  down,  with  equal  clearness,  that,  extensive  as  it  is, 
the  term  in  question  fails  to  embrace  the  whole  of  the  defences  formerly 
available,  and  that,  as  regards  this  latter  class,  the  former  rules  must 
still  be  adhered  to.  See  Ya^sojr  vs.  Livingston^  svpra;  Speficer  vs. 
Bahcock,  22  Barb.,  326  ;  GUason  vs.  Moen,  2  Duer,  639  ;  Wolf  vs.  H.^ 
13  How.,  84,  supra;  Van  De  Sande  vs.  HaUy  13  How.,  458.  See  also 
Nichols  vs.  Boerum^  6  Abb.,  290,  but  stated  to  be  oven'uled  as  above 
noticed. 

The  following  general  principles  of  pleading  may  be  referred  to,  as 
generally  applicable  to  the  whole  class  of  defences  in  question,  irre- 
spective of  the  peculiar  head  under  which  such  a  defence,  when  set  up, 
may  be  properly  classifiable. 

Whatever  the  special  character  of  the  defence,  it  must  be  separately 
stated,  and  it  must,  as  so  stated,  ])o  complete  in  itself,  without  any 
necessity  of  refeiTing  to  other  portions  of  the  answer,  to  sustain  it.  And, 
if  any  special  averment,  or  special  denial,  be  necessary,  in  connection 
with  the  defence,  as  separately  pleaded,  that  denial  or  averment  must 
be  specially  made,  either  in  express  terms,  or  by  express  reference  to 
some  previous  portion  of  the  answer,  separately  pleaded,  and  of  express 
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general  application.  See  Xenia  Branch  of  State  Bank  of  Ohio  vs. 
Lee,  2  Bosw.,  694 ;  7  Abb.,  372  (384),  before  noticed. 

And  the  same  rule  is  equally  applicable  to  a  single  counter-claim,  or 
to  sereral  made  in  one  answer,  wlien  each  or  any  of  them  is  incom- 
pletely stated.     Spencer  vs.  Bahcock,  22  Barb.,  326. 

As  to  the  clear  right  of  the  defendant,  under  the  section,  to  set  up  as 
many  defences  or  counter-claims  as  he  may  have,  provided  only  they 
be  separately  stated,  see  Bennett  vs.  Le  Roy^  14  How.,  178  ;  5  Abb., 
55 ;  also  noticed,  6  Duer,  683. 

A  defence  of  this  nature  was  held  intei*posable,  by  way  of  amend- 
ment to  the  original  answer,  in  Beardsley  vs.  Stover^  7  How.,  294. 

Vliether  a  claim  of  a  lien  by  the  defendant  does  or  does  not  consti- 
tute a  counter-claim,  may  sometimes  depend  upon  the  form  of  the 
plaintiff''s  action.  Thus,  such  a  claim  was  held  to  be  a  mere  defence 
to  the  claim  of  a  plaintiff  in  replevin,  though,  if  the  latter  had  sued  in 
auump»it  for  the  value  of  the  same  property,  it  would  have  been  a 
counter-claim.  De  Leger  vs.  Michaels^  5  Abb.,  203  ;  Gotder  vs.  Bah- 
cock,  7  Abb.,  392,  note. 

(J.)  Recoupment. 

This  form  of  defence  admits,  in  its  very  nature,  the  existence  of  a 
cause  of  action  in  th^  plaintiff,  but  seeks  to  reduce  the  amount  of  his 
recovery.  See  Vassar  vs.  Livingston,  3  Kern.,  248  (257) ;  affirming 
same  case,  4  Duer,  285  ;  Xenia  Branch  of  State  Bank  of  Ohio  vs.  Lee^ 
2  Bosw.,  694  ;  7  Abb.,  372  (384)  ;  Nichols  vs.  DusenTnmj,  2  Comst.,  283. 

It  is  therefore  in  the  nature  of  a  cross  action,  and,  so  far,  analogous  to 

the  defence  of  counter-claim.      It  is  not,  however,  confined  by  the 

itriet  rules  imposed  by  section  150,  as  to  its  necessarily  being  restricted 

to  the  actual  parties  to  the  record,  and  may  therefore  be  maintainable 

as  an  equitable  defence,  in  cases  where  counter-claim  in  its  strict  accep-, 

tation  cannot  be  set  up.      Ya^ssar  vs.  Livingston,  supra  ;  Gleason  vs. 

Moen^  2  Duer,  639  ;  Spencer  vs.  Bahcock,  22  Barb.,  326.    It  cannot, 

however,  be  resorted  to  by  a  mere  stranger  to  the  record,  to  whom 

another  remedy  is  open.     Thus,  a  surety  cannot,  in  the  absence  of 

special  equitable  grounds  stated  in  his  answer,  demand  to  set-off  or 

recoup  a  claim  in  favor  of  his  principal,  in  an  action  brought  against 

him  by  a  creditor  of  that  principal.     La  Farge  vs.  Halsey,  1  Bosw., 

171 ;  4  Abb.,  397.     A  surety  for  rent,  however,  may  set  up  payment 

made  by  the  tenant,  for  repairs  agreed  to  be  done  by  the  landlord,  by 

way  of  reduction  of  the  latter's  claim  for  rent.     Rosenbaum  vs.  G^mter^ 

3  E.  D.  Smith,  203. 

The  claim  of  a  defendant  may  sometimes  constitute  a  counter-claim, 
or  a  recoupment,  according  to  the  form  of  the  plaintiff's  action.     See 
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De  Lcijer  vs.  Michaels^  5  Abb.,  263 ;   GotUer  vs.  Babcockj  7  Abb., 
392,  note. 

A  defendant,  setting  up  a  claim  for  recoupment,  cannot  also  maintain 
a  cross  action  in  respect  of  the  same  matter,  but  may,  on  motion,  be 
put  to  his  election,  and  compelled  to  abandon  either  the  one  proceeding 
or  the  other.  See  Famneri  Loan  and  Trust  Company  vs.  Iluni^  1 
C.  R  (N.  S.),  1 ;  Fahbricotti  vs.  Launitz,  3  Sandf.,  743 ;  1  C.  R 
(N.  S.),  121. 

As  to  the  propriety  and  power  of  pleading  matter  in  recoupment,  by 
wa}'  of  a  partial  defence,  see  Willis  vs.  Taggard^  6  How.,  433 ;  alpo 
generally,  SongfUon  vs.  Toionnend^  8  How.,  441.  It  must,  in  fact,  be 
pleaded,  or  it  cannot  be  proved.  Crane  vs.  Hardrnan^  4  E.  D.  Smith, 
339 ;  Lcoff  vs.  Bend^  1  E.  D.  Smith,  169.  Kneedler  vs.  Stemhirgh^  10 
How.,  67,  seems  to  be  founded  on  too  strict  a  view  as  to  the  admissi- 
bility of  partial  defences. 

Where  the  plaintiff  sues  in  trover,  for  a  wrongful  conversion  by  the 
defendant,  the  latter  cannot  claim  to  recoup,  though  under  circum- 
stances which,  in  an  action  on  contract,  would  hav^  entitled  him  to 
that  remedy.     Walther  vs.  Wetmore^  1  E.  D.  Smith,  7. 

The  defence  of  recoupment  is  peculiarly  available  in  that  class  of 
cases,  in  which  the  defendant,  in  an  action  founded  on  contract,  seeks 
to  reduce  the  amount  of  the  plaintiff's  recovery,  by  showing  damage 
done  to,  or  deficiency  in  the  value  of  the  subject-matter  of  sucli  action, 
arising  from  the  act  or  default  of  the  plaintiff. 

See,  as  to  a  deficiency  in  the  quality  of  goods  delivered  under  an 
executory  contract,  with  representations  amounting  to  a  warrantv, 
Warren  vs.  Van  Pelt,  4  E.  D.  Smith,  202  ;  Stewart  vs.  Bock,  1  HilL 
122.  As  to  damages,  in  respect  of  imperfections  in  work  done  under 
such  a  contract,  Gmirdier  vs.  Thorp,  1  E.  D.  Smith,  697 ;  Bloodgood 
vs.  Ingoldshy,  1  Hilt.,  388.  Or,  in  respect  of  non-performance  of  such 
a  contract  at  the  time  stipulated,  Griffin  vs.  Colver,  22  Barb.,  587 ; 
BoutwtU  vs.  O'Kerfe,  32  Barb.,  434. 

See  also,  as  to  damage  to  goods,  between  their  sale  and  delivery,  being 
chargeable  by  way  of  recoupment  against  the  vendor,  Gerard  vs. 
Proicty,  34  Bai*b.,  454. 

Ill  an  action  for  rent,  the  tenant  may  recoup  damages,  accruing  to 
him  from  the  wrongful  act  or  default  of  his  lessor,  amounting  to  a 
breach  of  the  contract  of  leasing,  or  in  respect  of  an  actual  breach  of 
covenant.  Mayor  of  New  York  vs.  Mahie,  3  Kern.,  151;  reversing 
same  case,  2  Duer,  401 ;  Blair  vs.  Claxton,  18  N.  Y.,  529  ;  Crane  vs. 
Hardvian,  4  E.  D.  Smith,  339  ;  La  Farge  vs.  Halsey,  1  Bosw.,  171  ;  4 
Abb.,  397 ;  La  Farge  vs.  Mansfidd,  31  Barb.,  345 ;  Peck  vs.  Ililer 
14  How^  155. 
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Butj  in  such  an  action,  the  defendant  cannot  recoup  damages  for  a 
mere  wilful  trespass  of  the  landlord,  not  involving  a  breach  of  the  con- 
tract of  leasing.  Zem/  vs.  Bend,  1  E.  D.  Smith,  169.  See  also  Drake  vs. 
Cochroft,  4  E.  D.  Smith,  34 ;  10  How.,  377 ;  1  Abb.  203;  EdgerUm,  vs. 
Page,  20  N.  Y.,  281 ;  18  How.,  369 ;  10  Abb.,  J.19 ;  affirming  %aim  case, 
1  Hilt.,  320 ;  14  How.,  116 ;  5  Abb.,  1,  and  reversing  decision  at  special 
term,  12  How.,  58. 

Nor  can  damages,  arising  out  of  the  breach  of  a  different  contract,  be 

made  the  subject  of  recoupment.    Berdell  vs.  Johnson,  18  Barb.,  659 ; 

.Deniing  vs.  Kemp,  4  Sandf.,  147.     Or  payments,  made  by  way  of  mere 

precaution,  and  not  within  the  actual  scope  of  the  contract  sued  upon. 

Nye  vs.  Ayres,  1  E.  D.  Smith,  532. 

As  to  the  rule  of  damages  on  a  claim  for  recoupment,  in  respect  of  the 
detention  of  a  vessel,  see  Rogers  vs.  Bea/rd,  20  How.,  98. 

To  be  available  by  way  of  recoupment,  the  claim  of  a  defendant 
against  the  plaintiff  must  be  enforceable.  See  Cornell  vs.  Townsend, 
19  How.,  184.  If  tainted  with  illegality,  it  cannot  be  set  up  as  a  de 
fence.     GiUett  vs.  PhiUips,  3  Kern.,  114. 

((?.)  Set-Off,  Strictly  Considebed. 

As  before  noticed,  the  former  statutory  defence  of  set-off  is,  in  a  great 
measure,  merged  in  the  more  extended  operation  of  the  Code  counter- 
claim. It  is,  however,  necessary  to  refer  to  it,  as  regards  those  com- 
paratively few  instances,  in  which  a  resort  to  the  earlier  provisions  may 
be  either  necessary  or  expedient. 

By  the  Revised  Statutes,  2  E.  S.,  354,  355,  section  18,  the  following 
provisions  are  made  as  to  set-off,  in  actions  at  law ;  and  by  2  E.  S.,  174, 
section  40,  their  operation  is  extended,  to  suits  in  equity  for  the  recov- 
ery of  money. 

Section  18,  above  referred  to,  provides  to  the  following  effect,  i,  e., 
that,  in  the  following  cases,  and  under  the  following  circumstances,  a 
defendant  may  set  off  demands  which  he  has  against  the  plaintiff: 

1.  It  must  be  a  demand  arising  upon  judgment,  or  upon  contract, 
express  or  implied ;  and,  if  on  a  bond,  or  like  contract,  then  of  the  sum 
payable  under  the  condition,  and  not  of  the  penalty. 

2.  It  must  be  due  to  such  defendant  in  his  own  right,  either  as  cred- 
itor or  payee,  or  as  assignee  or  owner  of  the  demand. 

3.  It  must  be  a  demand  for  real  or  personal  property  sold,  or  money 
paid,  or  services  done ;  or,  if  not  such  a  demand,  the  amount  must  be 
liquidated,  or  ascertainable  by  calculation. 

4r.  It  must  have  existed  at  the  commencement  of  the  suit,  and  have 
then  belonged  to  the  defendant. 
5.  It  was  only  allowable,  in  actions  on  demands  which  could  them- 
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selves  be  made  the  subject  of  set-oflFl  (See  as  to  the  inability  to  set  off, 
in  an  action  sounding  in  tort,  a  demand  arising  on  contract,  Anm.  I 
C.  K.,  40.) 

6.  If  there  are  several  defendants,  the  demands  set  off  must  be  due 
to  them  jointly. 

7.  It  must  be  a  demand  existing  against  the  plaintiff,  unless  the  suit 
be  brought  in  the  name  of  a  plaintiff  having  no  actual  interest  in  the 
contract  sued  upon ;  in  which  case  no  set-oft'  was  allowable,  except 
as  thereinafter  specified. 

8.  In  an  action  arising  on  contract,  other  than  a  negotiable  promis- 
sory note,  or  bill  of  exchange,  which  has  been  assigned  by  the  plaintiff, 
a  demand,  existing  against  such  plaintiff,  or  any  assignee  of  such  con- 
tract, at  the  time  of  the  assignment  thereof,  and  belonging  to  the  de- 
fendant, in  good  faith,  before  notice  of  such  assignment,  may  be  set  off, 
to  the  amount  of  the  plaintiff*'s  debt,  if  the  demand  be  such  as  might 
have  been  set  off  against  such  plaintiff  or  such  assignee,  while  the  con- 
tract belonged  to  him. 

9.  If  tlie  action  be  upon  a  negotiable  promissory  note,  or  bill  of  ex- 
change, which  has  been  assigned  to  the  plaintiff  after  it  became  due, 
a  set-off,  to  the  amount  of  the  plaintiff's  debt,  may  be  made,  of  a  demand 
existing  against  any  person  or  persons  who  shall  have  assigned  or  trans- 
ferred such  note  or  bill  after  it  became  due,  if  the  demand  be  such  as 
might  have  been  set  off  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

10.  If  the  plaintiff'  be  a  trustee  for  any  other,  or  if  the  suit  be  in  the 
name  of  a  plaintiff,  who  has  no  real  interest  in  the  contract  on  which 
the  suit  is  founded,  so  much  of  a  demand  existing  against  those  whom 
the  plaintiff  represents,  or  for  whose  benefit  the  action  is  brought,  may 
be  set  off,  as  will  satisfy  the  plaintift^'s  debt,  if  the  same  might  have 
been  set  off  in  an  action  by  those  beneficially  interested. 

11.  Limits  the  right  of  set-off,  in  actions  brought  by  the  assignees  ot 
insolvents. 

Section  19  especially  provides  that,  to  entitle  a  defendant  to  a  set-off, 
he  must  plead  or  give  notice  of  the  same. 

And  subsequent  sections,  down  to  25  inclusive,  provide  as  to  the 
form  of  judgment,  on  the  defence,  when  interposed,  and  the  power  of 
interposing  it,  as  against  or  in  favor  of  parties  standing  in  a  representa- 
tive capacity. 

It  will  be  obvious,  on  a  comparison  of  the  above  enactments  with  the 
more  simple  provisions  of  section  150,  that  they  are  in  a  great  measure, 
but  not  entirely,  superseded  by  the  latter ;  especially  with  reference  to 
demands  arising  on  judgment,  or  such  as  have  been  made  the  subject 
of  transfer  or  assignment.     It  is  to  be  especially  noticed  that,  with  ref- 
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erenoe  to  the  latter,  a  special  reservation  is  made  by  section  112  of  the 
Code,  as  follows : 

"  In  the  case  of  the  assignment  of  a  thing  in  action,  the  action  of  the 
a^jiignee  shall  be  without  prejudice  to  any  set-oflF  or  other  defence  exist- 
ing al  the  time  of,  or  before  notice  of  the  assignment  •  but  this  section 
shall  not  apply  to  a  negotiable  promissory  note  or  bill  of  exchange 
transferred  in  good  faith,  and  upon  good  consideration,  before  due." 

Itis  obvious  that  this  provision  bears  directly  upon  subdivisions  8 
and  9  of  section  18,  as  above  cited. 

The  recent  decisions,  more  peculiarly  bearing  upon  the  right  of  set- 
off, in  its  stricter  application,  will  be  cited  in  the  present ;  those  which 
refer  to  it,  in  common  with  that  of  counter-claim,  in  the  succeeding 
subdivision. 

Set-off,  to  be  available,  must  be  actually  pleaded  in  all  cases.  Pinck- 
nvj  vs.  Keyler^  4  E.  D.  Smith,  469.  And  that,  with  sufficient  certainty, 
and  with  the  same  particularity  as  would  be  necessary  to  establish  a 
i-ause  of  actionl  An  indefinite  statement,  such  as  was  in  use  under 
the  former  system,  will  no  longer  suffice.  Wiggins  vs.  Gans^  3  Sandf., 
70S ;  1  C.  K.  (K".  S.),  117 ;  Banney  vs.  Smith,  6  How.,  420. 

The  plea  is  equally  admissible  in  proceedings  uhder  the  mechanics' 
lien  law,  as  in  ordinary  actions.  Owens  vs.  Ackerson^  1  E.  D.  Smith, 
(iOl ;  8  How.,  199. 

Tlie  pendency  of  a  prior  action  for  the  same  demand,  is  no  bar  teethe 
interposition  of  a  plea  of  this  nature.  Naylor  vs.  Schenck^  3  E.  D. 
Smith,  135. 

The  right  of  equitable  set-off  cannot  be  claimed  or  enforced,  in  respect 
of  a  debt  not  actually  due.  Keep  vs.  Lord,  2  Duer,  78  ;  11  L.  O.,  178  ; 
Bradley  vs.  Angel,  3  Comst.,  475.  See  also  Myers  vs.  Dams,  22  N.  Y., 
4S9.  But,  in  respect  of  a  liquidated  debt,  it  is  claimable  in  a  case  of 
mutual  dealing.     Schieffelin  vs.  Hawkins,  14  Abb.,  112. 

Nor  can  a  set-off  be  maintained,  as  against  an  assignee,  in  respect  of 
a  claim,  not  actually  due  at  the  time  of  the  assignment  to  him.  Beck- 
^rUh  vs.  Union  Bank  of  New  York,  5  Seld.,  211 ;  affirming  ^a/nd  case, 
4  Sandf.,  604 ;  Ogden  vs.  Prentice,  33  Barb.,  160  ;  Brodhnan  vs.  Met- 
ot/;',  5  Bosw.,  429 ;  Hicks  vs.  MacGroHy,  2  Duer,  295 ;  Keep  vs.  Lord, 
^*fpm ;  MaHine  vs.  Willis,  2  E.  D.  Smith,  524 ;  Myers  vs.  Davis^  22 
N.  Y.,  489  ;  Crosbie  vs.  Leary,  6  Bosw.,  312. 

^Vs  to  the  right  to  use  a  note  of  the  assignor,  overdue  at  the  time  of 
assignment,  by  way  of  set-off,  being  merged  in  a  subsequent  recovery 
of  judgment  on  that  note  by  the  defendant,  so  as  to  render  the  defence 
no  longer  available,  sqq  Lowell  vs.  Lane,  33  Barb.,  292. 

As  to  whether  section  112  of  the  Code  has  not  so  far  altered  the 
former  rule,  as  to  admit  the  setting  off  of  a  debt,  maturing  after  actual 
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assignment,  but  before  notice  of  that  assignment,   see  Soloman  vs. 
Holt,  3  E.  D.  Smith,  139. 

As  to  the  right  of  a  bank,  to  continue  payment  of  the  checks  of  its 
customer,  after  actual  assignment  of  the  balance  in  its  hands,  but  before 
notice  of  that  assignment,  see  Griffin  vs.  Mice,  1  Hilt.,  184.  See  also, 
as  to  the  similar  right  of  such  a  body  to  write  off  against  such  balance, 
a  claim  against  such  customer,  become  available  in  its  hands,  before 
the  receipt  of  such  notice,  Hobinson  vs.  Howes,  20  JT.  Y.,  84,  * 

A  general  assignee  for  creditors  is  not,  however,  entitled  to  claim  the 
same  protection,  in  respect  of  claims  interposed  by  way  of  set-off,  but 
matured  after  the  execution  of  the  assignment,  as  is  available  to  an 
assignee  for  value.  Being  a  mere  nominee  of  his  assignor,  he  can  claim 
no  greater  rights ;  and  any  claim  or  equity  which,  in  the  event  of  an 
action  by  the  latter,  could  have  been  pleaded  by  way  of  set-off  against 
his  demand,  is  equally  available,  as  against  such  an  assignee.  Maxis  vs. 
Goodman,  2  Hilt.,  275 ;  Schieffelin  vs.  Hwwhins,  14  Abb.,  112. 

The  maker  of  a  promissory  note,  payable  to  a  corporation,  has  the 
same  right  of  set-off  against  such  note,  in  the  hands  of  a  receiver,  as  he 
would  have  had  against  the  corporation  itself;  nor  will  the  fact  that 
J;he  note  has  matured  after  tlie  appointment  of  such  receiver,  affect  the 
rule  under  these  circumstances.     Bei^^^y  vs.  Brett,  6  Bosw.,  627. 

But  bills  of  a  bank,  obtained  by  one  of  its  debtors,  after  its  insol- 
vency, cannot  bo  used  by  way  of  set-t)ff  or  counter-claim,  on  an  action 
brought  by  its  i-eceiver,  for  a  debt  due  at  the  time  of  its  failure.  Diven 
vs.  Phelps,  34  Barb.,  224. 

As  to  the  right  of  equitable  set-off,  in  respect  of  articles  manufactured 
under  an  executory  agreement,  prior  to,  but  not  completed  until  after 
assignment  on  the  insolvency  of  the  intended  purchasers,  see  Myers 
vs.  Davis,  26  Barb.,  367. 

As  to  when  a  promissory  note,  specifying  no  time  of  payment,  will  or 
will  not  be  considered  as  overdue,  so  as  to  let  in  a  claim  for  set-off,  in 
respect  of  subsequently  purchased  claims  against  the  original  payee, 
see  WeeTcs  vs.  Pryor,  27  Barb.,  79. 

When  a  chose  in  action  has  been  assigned,  a  claim  of  set-off,  in 
respect  of  a  demand  against  the  assignor,  must  be  set  up,  as  such, 
by  way  of  defence.  It  is  not  a  counter-claim,  because  not  arising 
between  the  parties  to  the  record.  Wolfe  vs.  H,  13  How\,  84 ;  Dil- 
laye  vs.  Niles,  4  Abb.,  253.  See  also  Davidson  vs.  Peinington,  12 
How.,  310. 

And,  to  be  pleadable,  the  right  of  the  defendant  to  maintain  a  cross 
action,  in  respect  of  the  demand  claimed  to  be  set  off,  must  be  com- 
plete. Kingston  Banh  vs.  Gay,  19  Barb.,  459.  See  also  Smith  vs. 
Jones,  2  0.  R.,  78.    And  such  right  must  be  then  existent  in  the  de- 
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fondant.      If  he  has  assigned  it,  he  cannot  set  it  up.    Belknap  vs. 
Mdnijfre^  2  Abb.,  366. 

Set-off  is  not  maintainable,  in  respect  of  an  assigned  claim,  where 
the  assignment  is  not  proved  to  have  been  made,  before  the  commence- 
ment of  the  suit  in  which  it  is  claimed  to  be  set  up.  neidenheimer 
vs.  IHTww,  31  Barb.,  636. 

Xorcan  a  person,  indebted  to  a  bankrupt,  declared  such  under  the  act 
of  Congress  of  August  19th,  1841,  set  off,  against  that  indebtedness,  a 
demand  against  the  bankrupt,  purchased  after  he  presented  his  peti- 
tion to  be  discharged.    Smith  vs.  Brinckerhoff^  2  Seld.,  305. 

To  be  pleadable,  a  set-off  must  be  between  the  actual  parties  to  the 
record,  or  must  fall  within  some  one  of  the  exceptions  to  that  rule 
allowed  by  the  statute.  Thus,  a  joint  demand  cannot  be  made  the 
subject  of  set-off,  by  one  only  of  the  parties  jointly  liable,  in  a  proceed- 
ing against  him,  on  his  individual  indebtedness.  Compton  vs.  Green^ 
9  IIow.,  228 ;  Campbell  vs.  Genet^  2  Hilt.,  290 ;  Belknap  vs.  Mclntyre^ 
2  Abb.,  366.  Nor,  it  has  been  held,  per  contra^  can  an  individual 
demand  against  the  plaintiff  be  interposed,  by  way  of  strict  set-off,  by 
one  of  two  defendants  who  are  sued  on  a  joint  liability.  Pinckney  vs. 
KryW,  4  E.  D.  Smith,  469 ;  Mott  vs.  Burnett,  2  E.  D.  Smith,  50 ;  1 
C  R.  (N.  S.),  225. 

But,  where  a  defence  of  this  nature  is  set  up  by  way  of  counter-claim, 
iliid  doctrine  is  not  maintained  in  all  its  strictness,  and,  when  the  lia- 
Ulity  of  the  defendants  is  joint  and  several,  as  in  the  case  of  joint 
makers  of  a  promissory  note,  either  defendant  may  interpose  it  in  that 
form,  against  a  demand,  capable  of  being  made  the  subject  of  set-off, 
and  existent  in  his  own  favor,  against  the  plaintiff.  Parsons  vs.  Ifash, 
S  How.,  454.  See  also  People  vs.  Cram,  8  How.,  151,  there  referred 
t«'.  See  the  same  principle  maintained  in  Briggs  vs.  Brings,  20  Barb., 
477 ;  affirmed,  15  N.  Y.,  471,  and  Newell  vs.  Salmons,  22  Barb.,  647. 
And  a  defendant,  on  showing  that  one  of  several  parties  joined  as  co- 
plaintiflfe  is,  in  fact,  the  sole  plaintiff  in  the  action,  may  avail  himself 
of  a  set-off  against  him.  Cowles  vs.  Cowles,  9  How.,  361.  A  claim 
of  set-off  of  this  nature,  cannot,  however,  it  has  been  held,  be  main- 
tainable by  a  joint  defendant,  in  respect  of  a  demand  in  his  favor, 
originating  in  a  several  tort,  committed  by  the  plaintiff.  Pecibody  vs. 
BJomer,  3  Abb.,  353 ;  5  Duer,  678 ;  also  6  Duer,  53. 

A  claim  against  his  original  lessor,  cannot  be  set  off  by  a  tenant, 
i;rainst  a  grantee  of  that  lessor,  claiming  rent,  accrued  after  that  grant, 
ind  assent  on  the  part  of  the  tenant  to  continue  his  occupation,  under 
^uch  grantee.    Pecktiam  vs.  Leary,  6  Duer,  494. 

So  also,  a  claim  against  a  party,  whose  title  to  goods  is  incomplete, 
<^^wiot  be  made  available,  as  against  the  action  of  the  original  vendors, 


160  AKBWEB. §    180. 

claiming  adversely  to  that  title.     Dows  vs.  Dennistoun^  28  Barb.,  393.       | 
See  likewise  Fleeman  vs.  McKean^  25  Barb.,  474. 

A  claim  against  the  original  plaintiff,  in  an  action  subsequently 
reduced  into  judgment,  cannot  be  made  available,  as  against  a  previous 
judgment  in  his  favor  for  costs,  assigned  to  and  the  property  of  his 
attorney.  Roberts  vs  Carter^  17  How.,  341 ;  9  Abb.,  366,  note.  A 
satisfied  judgment  cannot  be  made  the  subject  of  set-off,  even  though 
it  be  claimed  that  such  satisfaction  has  not  been  actual,  but  merely 
colorable.     Smith  vs.  Briggs^  9  Barb.,  252. 

Nor  can  a  debt  due  from  a  testator,  be  interposed,  by  way  of  set-oflF, 
in  an  action  brought  by  his  executor  in  his  own  name,  on  the  defend- 
ant's promissory  note,  even  though  given  in  respect  of  a  debt  due  to  the 
testator's  estate.  Merritt  vs.  Seaman^  2  Seld.,  168.  A  payment  made 
by  order  of  an  administrator  may,  however,  be  interposed,  by  way  of 
defence,  in  an  action  brought  by  him.  WalM^y  vs.  Griffith^  4  E.  D. 
Smith,  343. 

So  likewise,  the  stockholder  of  a  company  may  set  off  his  demand 
against  it,  as  a  defence  to  an  action  by  another  creditor  against  him, 
founded  on  his  statutory  liability.     Iie?nmyton  vs.  £ing,  11  Abb.,  2TS. 
But  not  so,  in  an  action  by  the  receiver  of  such  a  body.     In  that  case, 
he  can  only  claim  a  dividend  pro  rata  with  the  rest  of  the  creditors. 
In  re  Empire  City  Bank,  18  N.  Y.,  199  ;  8  Abb.,  192,  note.     See  also 
Oan^son  vs.  Ilowe,  17  N.  Y.,  458,  there  referred  to.     Nor  can  a  mutual 
insurer  set  off,  in  such  an  action,  a  loss  payable  to  him,  as  against  liis 
liability  for  premiums  due  on  his  policy.     The  latter  is  an  absolute  lia- 
bility.    As  to  the  former,  lie^can  only  come  in  for  a  dividend  j?r(?  rat<u 
Lawrence  vs.  Nelson^  21  N.  Y.,  158 ;  affirming  same  case,  4  Bosw.,  240. 
*    In  an  action  by  a  tenant  against  his  landlord,  for  a  deposit,  by  way  of 
security  for  rent,  it  was  held  that  the  latter  could  set  off  a  claim  for  a 
quarter's  rent,  payable  in  advance,  though,  during  the  quarter,  he  had 
dispossessed  the  plaintiff.    Cushiiigham  vs.  Phillips,  1 E.  D.  Smith,  416. 

To  be  pleadable  at  all,  an  equitable  set-off  must  be  such  an  equity  a^ 
can  be  enforced  by  judicial  action,  not  one  arising  from  merely  moral 
considerations.    Van  Pelt  vs.  Boyer,  8  How.,  319. 

Nor  can  a  fraud,  practised  by  a  person  other  than  the  plaintiffl  be 
made  the  subject  of  an  equitable  set-off,  though  arising  in  respect  of 
the  same  subject-matter,  where  there  is  no  allegation  or  evidence  suf- 
ficient to  connect  the  actual  plaintiff  with  such  fraud.  JRe^d  vs.  Lat- 
son,  15  Barb.,  9. 

Set-off  is  a  remedy  of  a  quasi  equitable  nature,  and  rests,  as  such, 
emphatically  in  the  discretion  of  the  court.  This  principle  is  fully  laid 
down  in  Baker  vs.  Jloag^  6  How.,  201 ;  where  the  court  allowed  one 
judgment  to  be  set  off  against  another,  although  the  parties  to  those 
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judgments  were  different :  it  appearing  that  equity  would  be  promoted, 
and  injustice  prevented  by  that  course. 

In  an  action  on  a  bond  for  giving  a  good  title  to  property  sold,  a 
deficiency,  arising  out  of  a  foreclosure  for  unpaid  purchase-money,  was 
allowed  to  be  set  off,  in  Filkin  vs.  Ferris^  18  Barb.,  581. 

{d.)  Counteb-Claim. 

The  recently  established  remedy  of  counter-claim,  introduced  by  the 
amendment  of  1852,  demands  consideration  in  the  last  instance. 

It  is,  as  above  noticed,  restricted  within  the  following  limits : 

A  claim  must  exist,  in  favor  of  the  defendant  against  the  plaintiff. 

It  must  be  a  several  claim,  not  demanding  the  intervention  of  other 
parties ;  or,  if  made  in  a  suit  where  others  are  joined,  it  must  be  sever 
able  in  its  nature,  so  as  to  be  capable  of  forming  ground  for  a  separate 
judgment  against  the  plaintiff,  under  section  274,  without  connectioi 
or  interference  with  the  rights  of  such  other  parties. 

It  must  be  such  a  claim  as  will,  of  itself,  constitute  a  cause  of  action, 
capable  of  assertion  by  the  defendant  against  the  pl^ntiff,  in  a  separati) 
suit. 

If  of  an  independent  nature,  and  not  arising  out  of  the  contract  or 
transaction  which  forms  the  basis  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action,  both  it,  and  the  claim  in  answer  to  which 
it  is  interposed,  must  be  causes  of  action  arising  in  contract.  It  must 
also  have  been  existent,  as  such,  at  the  commencement  of  the  action. 

But,  when  so  arising  or  so  connected,  it  may  be  a  cause  of  action  of 
anv  nature. 

And,  lastly,  when  existent,  and  falling  within  either  subdivision  of 
Bcction  150,  it  is  immaterial  whether  the  nature  of  that  claim  be  legal 
or  equitable.     In  either  case,  it  will  be  equally  available. 

The  following  test  of  distinction  may  be  fairly  applied :   Could  or 
could  not  the  defendant,  in  a  separate  action,  claim  an  affirmative 
judgment  against  the  plaintiff,  in  respect  of  the  matter  set  up  ?    If  so, 
that  matter  is  properly  the  subject  of  a  counter-claim ;  if  not,  it  is 
nierely  ground  of  defence.     See  Vassar  vs.  Livingston^  3  Kern.,  248 
(252) ;  BurraU  vs.  De  Groot,  5  Dner,  379 ;  GHheH  vs.  Rounds,  14 
How.,  46  (50) ;  Merritt  vs.  MiU^ird,  5  Bosw.,  645 ;  Tyler  vs.  Willis,  33 
Barb.,  327 ;  Tyler  vs.  Whitney  {same  case\  12  Abb.,  465  ;  BisseU  vs. 
ftarse,  21  How.,  130  (140) ;  Bates  vs.  Rosehrans,  23  How.,  98.     So 
also,  where  complete  relief  can  be  obtained  by  way  of  defence,  a  coun- 
ter-claim will  not  be  maintainable,  even  altliough  a  prayer  for  relief  be 
inserted.    Prentiss  vs.  Oraves,  33  Barb.,  621. 

In  the  earlier  cases,  decided  in  the  years  immediately  succeeding  the 
unendment,  the  nature  and  limits  of  the  term  counter-claim  were  made 
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the  subject  of  some  criticism,  and  considerable  discussion.  In  one  case, 
Silliman  vs.  Eddy^  8  How.,  122,  it  was  stated  to  be  "  an  opposition 
claim,  or  demand  of  something  due ;  a  demand  of  something,  which  of 
right  belongs  to  the  defendant,  in  opposition  to  the  right  of  the  plain- 
tiff."   See  also  a  similar  definition  in  Eoscoe  vs.  Maisorij  7  How.,  121. 

It  must  be,  in  all  cases,  a  cause  of  action,  or,  in  other  words,  a  cross 
demand  between  the  same  parties.  Davidson  vs.  Remington^  12  How., 
310 ;  Wolfy^.  H.^  13  How.,  84 ;  Kneedler  vs.  Sternberg^  10  How.,  67 
DiUaye  vs.  Niles^  4  Abb.,  263 ;  Nichols  vs.  Boerum^  6  Abb.,  290 
Allen  vs.  IlashinSy  5  Dner,  332 ;  Cummings  vs.  Morris^  3  Bosw.,  560 
Vassar  vs.  Livingston^  3  Kern.,  248  (252) ;  affirming  sarne  case^  4  Duer 
285 ;  Ferreira  vs.  Depew^  4  Abb.,  131 ;  Gleason  vs.  Moen^  2  Duer,  639 
Putnam  vs.  De  Forest^  8  How.,  146 ;  Duncan  vs.  Stanton,  30  Barb., 
533 ;  Mayor  of  New  York  vs.  Parker  Vein  Steamship  Company,  21 
How.,  289 ;  12  Abb.,  300. 

When  a  demand  is  properly  interposable  by  way  of  counter-claim,  its 
amount  is  immaterial.     Allen  vs.  Haskins,  5  Duer,  332. 

Its  interpositic»n^is  equally  admissible  in  proceedings  for  the  enforce- 
ment of  a  mechanic's  lien,  as  in  ordinary  actions.  Ghrogan  vs.  McMahon, 
4  E.  D.  Smith,  754 ;  6  Abb.,  306.  See  also,  as  to  set-off,  Owens  vs. 
Ackerson,  1  E.  D.  Smith,  691 ;  8  How.,  199,  before  referred  to. 

A  counter  cause  of  action,  which,  in  its  assertion,  wholly  defeats  the 
demand  of  the  plaintiff,  is  not  a  counter-claim  in  its  nature.  The  two 
daims  cannot  co-exist.  So  held,  as  to  the  defence  of  malpractice,  in 
opposition  to  a  demand  for  medical  services,  Bellinger  vs.  Craigue,  31 
Barb.,  534. 

The  section,  as  above  noticed,  positively  imposes  the  condition  that. 
bo  be  available,  a  counter-claim  must  be  between  the  actual  parties  to 
the  record.  See  this  distinction  taken  and  enforced,  Vassar  vs.  Lity 
ingston,  3  Kern.,  248 ;  affirming  same  case,  4  Duer,  285 ;  Davidson  vs. 
Pemington,  12  How.,  310;  Wolf  vs.  ZT.,  13  How.,  84;  DiUaye  vs. 
Niles,  4  Abb.,  253 ;  Ferreira  vs.  Depew,  4  Abb.,  131 ;  Gillespie  vs. 
Torrance,  4  Bosw.,  36 ;  7  Abb.,  462 ;  Weeks  vs.  Pryor,  27  Barb.,  79 ; 
Spencer  vs.  Babcock,  22  Barb.,  326 ;  Gleason  vs.  Moen,  2  Duer,  639 ; 
Cummings  vs.  Morris,  3  Bosw.,  560 ;  Wilstie  vs.  Northam,  3  Bosw., 
162;  Chaffie  vs.  Cox,  1  Hilt.,  78;  Ives  vs.  Goddard,  1  Hilt.,  434; 
Merrick  vs.  Gordon,  20  N.  T.,  93 ;  Reed  vs.  Latsen,  15  Barb.,  9 ;  Ogd^n 
vs.  Coddington,  2  E.  D.  Smith,  317 ;  Van  de  Sande  vs.  JTall,  13  How., 
458;  Duncan  vs.  Stanton,  30  Barb.,  533;  Aiibum  City  Bank  vs. 
Leonard,  20  How.,  193  ;  BisseU  vs.  Pearse,  21  How.,  130  (140) ;  Boyd 
vs.  Foot,  5  Bosw.,  110 ;  Tyler  vs.  WiUis,  33  Barb.,  327 ;  TyUr  vs. 
Whitney  {sam£  case),  12  Abb.,  465. 

A  claim  against  individual  corporators,  composing  a  corporation, 
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cannot,  it  has  been  held,  be  used  as  a  counter-claim,  in  opposition  to  a 
demand,  made  by  the  corporation,  as  such.  Nefm  York  Ice  Company 
V6.  Parker^  21  How.,  302. 

And  where  the  demand  is  not  of  a  severable  nature,  an  individual 

connter-claim  cannot  be  set  ap  by  one  of  se^reral  parties  jointly  sued. 

PtMLy  va.  Bloomer^  3  Abb.,  353  ;  5  Duer,  678  ;  and  again  reported, 

6  Duer,  53  ;  HurTburt  vs.  Po%%  1  Bosw.,  28.     See  also  Pinckney  vs. 

Ke^,  4  E.  D.  Smith,  469 ;  BisaeU  vs.  Pearse,  21  How.,  130  (140). 

Bat  otherwise,  where  the  liability  is  joint  and  several,  so  that  a  several 

judgment  might  be  rendered.    Parsons  vs.  Nashy  8  How.,  454;  Briggs 

vs.  Briggs^  20  Barb.,  477 ;  affirmed,  16  N.  Y.,  471 ;  Newell  vs.  Salmon, 

22  Barb.,  647 ;  Schvbart  vs.  HarteaUy  34  Barb.,  447.     See  also  Cowles 

vs.  Cowles^  9  How.,  861,     See  likewise,  as  to  a  counter-claim  being 

maintainable  for  goods  supplied  to  partners,  in  answer  to  a  suit  brought 

for  the  purpose  of  enforcing  a  partnership  claim,  Bartmeg  vs.  Secordi, 

3  E.  D.  Smith,  560. 

The  converse  of  the  proposition  holds  equally  good,  nor  can  a  coun- 
ter-claim be  maintained  on  a  joint  indebtedness,  in  answer  to  an  action 
on  an  individual  responsibility.  See  CamjMl  vs.  Genet,  2  Hilt,  290 ; 
Moa  vs.  BumeU,  2  E.  D.  Smith,  50 ;  1  C.  R.  (N.  S.),  225. 

Xor  can  a  counter-claim  be  interposed,  where,  in  order  to  its  determi- 
nation, it  is  necessary  to  bring  other  parties  before  the  court,  who  have 
no  interest  in  the  determination  of  the  plaintiff's  cause  of  action. 
Coursen  vs.  Hamlin,  2  Duer,  513. 

The  principle  that  an  unconnected  and  independent  counter-claim 
cannot  be  interposed,  unless,  as  provided  by  subdivision  2  of  section 
150,  it  was  existent  in  favor  of  the  defendant  agaiqst  the  plaintiff,  at 
the  time  of  the  commencement  of  the  action,  is  carried  out  in  Chanibers 
vs.  Lewis,  11  Abb.,  210 ;  affirming  same  case,  2  Hilt.,  591 ;  10  Abb., 
206;  Rice  vs.  O^  Connor,  10  Abb.,  362;  Van  Valen  vs.  Lapham,  5 
Duer,  689  ;  Same  case,  13  How.,  240 ;  Gage  vs.  AngeU,  8  How.,  335  ; 
Duncan  vs.  Stanton,  30  Barb.,  533  ;  and  likewise,  in  Ogden  vs.  Pren- 
i\4S,  Lowell  vs.  Lane,  Brookmxin  vs.  Metcalf,  and  Devin  vs.  Plidps, 
cited  in  last  subdivision. 

Where  the  title  of  the  plaintiff,  as  receiver  of  a  banking  corporation, 
had  accraed  before  tlie  maturity  of  a  demand  against  the  corporation  : 
it  was  likewise  held  that  such  demand  could  not  be  interposed.  United 
States  Trust  Company  vs.  Harris,  2  Bosw.,  75 ;  Brookman  vs.  Met- 
odf,  5  Bosw.,  429.  See  however.  Berry  vs.  Brett,  6  Bosw.,  627,  cited 
in  last  subdivision.  See  also,  as  to  an  attempted  counter-claim  against 
such  a  receiver,  Butterworth  vs.  Fox,  15  How.,  545,  and  Biven  vs. 
PhdpSj  34  Barb.,  224 ;  also  cited  as  above. 

Nor  can  a  defendant  maintain  a  counter-claim,  in  respect  of  a  demand 
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which  he  has  assigned  to  another.  Belknap  vs.  Mclntyre^  2  Abb.,  366; 
Ives  vs.  Ooddardy  1  Hilt.,  434. 

Nor,  where  he  is  under  an  obligation  inconsistent  with  the  assertion 
of  his  right,  Lymcm  vs.  Newman^  29  Barb.,  162 ;  or  is  chargeable  witli 
laches^  which  would  prevent  that  assertion,  Bwezey  vs.  LoU^  21  N.  Y., 
481 ;  Mc  WiUiama  vs.  Long^  32  Barb.,  194.  Or,  where  such  alleged 
right  is  not  in  fact  enforceable,  FUnt  vs.  Schemberg^  1  Hilt.,  532; 
Moffatt  vs.  Van  Doren^  4  Bosw.,  609 ;  or  merely  inchoate  and  contingent 
in  its  nature,  and  not  perfected,  Duncan  vs.  Stanton^  80  Barb.,  533. 
See  also,  as  to  the  necessity  of  rebutting  any  adverse  presumption, 
TreadwdPs  Executors  vs.  AbramSy  15  How.,  219. 

Nor  can  a  counter-claim  be  set  up,  for  fraud  practised  on  the  defend- 
ant, with  which  the  plaintiff  is  not  shown  to  be  connected.  Seed  vs. 
Latsen^  15  Barb.,  9. 

The  right  to  interpose  a  counter-claim  seeking  affirmative  equitable 
relief,  in  an  action  of  whatever  nature,  when  the  case  is  such  as  to  fall 
within  the  scope  of  section  150,  is  recognized  and  provided  for  in  the 
following  cases :  Ddbson  vs.  Pearce^  1  Duer,  142 ;   10  L.  O.,  170 ; 
affirmed,  2  Kern.,  156 ;  1  Abb.,  97 ;  Dewey  vs.  Hoag^  15  Barb.,  865 ; 
Sinnum  vs.  Jvdaon^  13  Barb.,  629 ;  Ilunt  vs.  Farmers^  Loan  and 
Trust  Company^  8  How.,  416 ;  and  Dederick  vs.  Hoysradt^  4  How., 
350 ;  Amdt  vs.  Williams^  16  How.,  244 ;  KnowUon  vs.  MicJdes^  29 
.Barb.,  465;  Bank  of  Toronto  vs.  Hunter^  4  Bosw.,  646;   Wood  vs. 
Merritt^  2  Bosw.,  368 ;  Cooke  vs.  Nathan^  16  Barb.,  342 ;   Orary  vs. 
Goodman^  2  Kern.,  266  ;  Bank  of  Toronto  vs.  Hunter^  20  How.,  292 ; 
Despard  vs.  WaJhridge^  15  N.  T.,  374 ;  Hannay  vs.  Pell^  3  E.  D.  Smith, 
432  ;   Wemple  vs.  Stewart,  22  Barb.,  154  (159) ;  Stone  vs.  Sprag^ie,  20 
Barb.,  509  (516) ;  Brown  vs.  Buckingham,  11  Abb.,  387 ;  Foot  vs, 
Sprague,  12  How.,  355  ;  Kdsey  vs.  Bradbury,  21  Barb.,  631 ;  affirm- 
ing same  case,  12  L.  O.,  222  ;  Bartlett  vs.  Judd,  23  Barb.,  262  ;  GUason 
vs.  Moen,  2  Duer,  639  (642) ;  Chase  vs.  Peck,  21  N.  Y.,  681  {^m) ; 
Currie  vs.   Cowles,  6  Bosw.,  452 ;   Gage  vs.  AngeU,  8  How.,  335 ; 
Savage  vs.  Putnam,  32  Barb.,  420.    Ives  vs.  MUler,  19  Barb.,  106 ; 
disapproving  of  the  case  of  Ga^e  vs.  AngeU,  seems  to  be  founded  on^ 
too  restricted  a  view  of  the  section.    The  same  remark  may  be  made 
generally,  with  reference  to  Burns  vs.  Kevins,  27  Barb.,  493.    See  also 
Haire  vs.  Baker,  1  Seld.,  357,  decided  before  the  amendment. 

A  party  claiming  equity  by  a  proceeding  of  this  description,  must  do 
equity  on  his  own  part.  If  he  seek  to  establish  such  a  claim,  where  the 
case  is  one  calling  for  a  mutual  accounting,  he  must  state  the  account, 
and  give  up  any  securities  in  respect  of  matters  connected  witli  it. 
ScKenck  vs.  Wilson,  2  Hilt.,  92  ;  Hoag  vs.  Wade,  2  Hilt,  114. 

In  a  suit  for  divorce,  on  the  ground  of  cruelty  ox  of  adultery,  a  demand 
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for  relief  of  the  same  nature  may  be  interposed  by  way  of  counter- 
claim. Anan.j  11  L.  O.,  350 ;  McNamara  vs.  McNamara^  2  Hilt.,  547 ; 
9  Abb.,  18 ;  Leseuer  vs.  Leseuery  31  Barb.,  330. 

But,  to  be  so  interposed,  the  relief  prayed  must  be  of  the  same 
nature.  A  claim  for  separation  cannot  be  interposed  as  a  defence,  in  a 
suit  for  total  divorce,  or  the  converse.  DiddeU  vs.  DiddeU^  3  Abb., 
167 ;  Griffin  vs.  Griffin^  23  How.,  183.  See  also  as  to  their  incom- 
patibility, McIfUash  vs.  Mcintosh^  12  How.,  289. 

In  alleging  a  defence  of  this  description,  the  jurisdictional  facts,  such 
as  residence,  &c.,  already  supplied  by  the  complaint,  need  not  again 
be  averred.     Leseuer  vs.  Leseuer^  supra. 

As  to  the  general  principle,  that  an  independent  cause  of  action 
cannot  be  made  the  subject  of  a  counter-claim,  unless  both  it  and  the 
cause  to  which  it  is  interposed  sound  in  contract,  with  the  exception 
of  such  cases  as  fall  within  subdivision  1,  of  section  150;  the  following 
decisions  present  themselves  for  notice : 

An  eqmtable  defence,  arising  out  of  an  independent  agreement,  was 
held  not  to  be  interposable,  in  an  action  for  damages  to  real  estate,  in 
Patterson  vs.  Hichards,  22  Barb.,  143. 

Or  a  claim  founded  on  contract,  in  defence  to  an  action  sounding  in 
tort.  Chambers  vs.  Leiois,  2  Hilt.,  591 ;  10  Abb.,  206 ;  affirmed,  11 
Abb.,  210.  See  also  JDanohue  vs.  Henry ^  4  E.  D.  Smith,  162  ;  OotUer 
vs.  Baboockj  Y  Abb.,  392,  note ;  De  Leger  vs.  Michads^  5  Abb.,  203 ; . 
BisseUvs.  Pearse^  21  How.,  130.  Otherwise,  however,  in  a  case  where 
replevin  is  brought  in  lieu  of  trover :  see  Brown  vs.  Buckingham^  21 
How.,  190  ;  11  Abb.,  387. 

Independent  causes  of  action  in  tort,  cannot  be  made  the  subject 
of  counter-claim  against  each  other.  Askins  vs.  Hearns^  3  Abb.,  184 
(187) ;  Murden  vs.  Priment^  1  Hilt.,  75 ;  FeUerman  vs.  Dolan^  7  Abb., 
395,  note ;  Schnaderhech  vs.  Werth^  8  Abb.,  37.  See  likewise,  Berddl 
vs.  Johnson^  18  Barb.,  659  ;  Barhyte  vs.  Hughes^  33  Barb.,  320. 

Nor  can  an  independent  cause  of  action  in  tort  be  made  available 
by  way  of  counter-claim,  in  an  action  sounding  in  contract.  Kurtz  vs. 
MeGnire^  5  Duer,  660 ;  Piser  vs.  Steams^  1  Hilt.,  86 ;  Peabody  vs. 
Bloomer^  3  Abb.,  355  ;  5  Duer,  678 ;  also,  again,  6  Duer,  53  ;  Burke 
vs.  Nichols,  34  Barb.,  430. 

Nor  will  basing  the  demand  for  relief  as  upon  an  implied  assumpsit, 
and  waiving  the  tort,  render  a  demand  of  this  nature  admissible  as 
a  counter-claim,  when  a  tort  is  substantially  alleged.  See  Mayor  of 
New  York  vs.  Parker  Vein  Steamship  Company,  21  How.,  289 ;  12 
Abb.,  300. 

See  also,  as  to  independent  trespasses  of  a  landlord,  not  committed 
under  claim  of  right,  not  being  available  by  way  of  counter-claim  to 
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Wb  demand  for  rent,  Edgertan  vs.  Page,  20  N.  Y.,  281 ;  18  How.,  359 ; 
10  Abb.,  119 ;  aflBrming  same  case,  1  Hilt,  20 ;  5  Abb.,  1 ;  reversing 
decision  at  special  term,  12  How.,  58 ;  McKemie  vs.  FarreU,  4  Bosw., 
192  (202) ;  I>rake  vs.  Cochrofi,  A  E.  D.  Smith,  84 ;  10  How.,  377 ;  1 
Abb.,  203 ;  L&mf  vs.  Bmd,  1  E.  D.  Smith,  169 ;  Maym^  of  New  Tori- 
vs.  Parker  Vein  Steamship  Company,  above  cited.  See  also,  as  to 
recoupment,  Crara  vs.  Dresser,  2  Sandf.,  120. 

Where  a  tenant's  claim  against  his  landlord,  arises  out  of  acts  eon- 
stitnting  an  actual  or  constractive  eviction,  or  a  positive  breach  of 
covenant,  he  may  maintain  a  counter-claim.  Blair  vs.  Claxton,  IS 
N.  Y.,  529 ;  Peck  vs.  Hiler,  14  How.,  155 ;  New  York  Academy  of 
Music  vs.  Hackett,  2  Hilt.,  217 ;  Myers  vs.  Bums,  33  Barb.,  401 ; 
Rogers  vs.  Ostrom,  35  Barb.,  523.  See  also,  as  to  recoupment.  Crane 
vs.  Hardman,  4  E.  D.  Smith,  339 ;  and  as  to  the  landlord's  right 
against  the  tenant,  in  respect  of  a  deposit  as  security,  Ueoly  vs. 
McManus,  23  How.,  238. 

In  Bogardus  vs.  Parker,  7  How.,  305,  it  was  held  that  a  counter- 
claim for  rent  wrongfully  received  by  a  widow,  was  not  maintainable 
as  against  her  claims  for  an  assignment  of  dower.  See  also,  as  to  money 
advanced  to  her  by  the  guardian  of  her  infant  children  for  their  support, 
i:UioU  vs.  Gihbans,  30  Barb.,  498. 

A  claim  for  unliquidated  damages  for  breach  of  contract,  has  been 
held  to  be  capable  of  being  made  the  subject  of  counter-claim,  in  an 
independent  action,  ex  contractu,  Lignot  vs.  Bedding,  4  E.  D.  Smith, 
285  ;  Schvhart  vs.  Harteau,  34  Barb.,  447.  See,  however,  BerdeU  vs. 
Johnson,  18  Barb.,  559. 

And,  when  the  claim  pleaded  in  defence,  arises  m  any  manner  out 
of  the  contract  or  transaction  on  which  the  plaintiff's  complaint  is 
founded,  or  is  connected  with  the  subject  of  the  action,  it  is  always 
interposablc. 

See  this  principle  carried  out  in  the  following  cases : 

As  to  mutual  claims  for  contribution  between  part  owners  of  a 
vessel.  Wood  vs.  Merritt,  2  Bosw.,  368.  As  to  a  claim  for  damages 
for  breach  of  warranty  of  goods  sold,  when  otherwise  sustainable. 
Zemon  vs.  Trull,  13  How.,  248,  stated  to  be  affirmed  by  Court  of 
Appeals,  16  How.,  576,  note.  See,  however,  Nichols  vs.  Boerum^  6 
Abb.,  290  ;  and  Vassar  vs.  Livingston,  3  Kern.,  248,  there  referred  to 
and  above  noticed,  under  the  head  of  Becoupment.  But  such  a 
defence  cannot  be  set  up  by  a  stranger  to  the  contract.  GiUespie  vs. 
Torrance,  4  Bosw.,  36 ;  7  Abb.,  462. 

In  an  action  in  trover  to  recover  specific  promissory  notes,  it  iras 
held  that  title  to  such  notes,  and  a  demand  of  relief  in  respect  of  that 
tide,  could  be  set  up  by  way  of  counter-claim,  as  a  cause  of  action 


AXBMTEE. §  180.  167 

arising  out  of  the  eame  transaction,  and  also  as  connected  with  the 
subject  of  the  action.  Xenia  Branch  of  Slate  Bank  of  Ohio  vs.  Zee^ 
2  Bosw.,  694 ;  7  Abb.,  372. 

As  to  an  agreement  to  take  payment  of  goods  in  a  specific  manner, 
oonstitating  a  good  defence,  in  an  action  for  their  price,  see  Lewis  vs. 
Adcdr,  11  How.,  163. 

The  restriction  in  section  71  of  the  Code,  as  to  bringing  a  second 
action  on  a  justice's  judgment,  within  five  years,  does  not  prevent  the 
linbility  upon  it  being  set  up  by  way  of  counter-claim,  within  that 
period.  Clark  vs.  Story ^  29  Barb.,  295.  Especially,  when  such  plea  is 
put  in  by  an  assignee  of  that  judgment.  Same  case.  See  also  Tuffts 
vs.  BraiMed^  4  Duer,  607 ;  1  Abb.,  83,  there  referred  to. 

And  not  only  so,  but  any  judgment  whatever,  in  favor  of  the  de- 
fendant against  the  plaintiff,  may,  it  has  been  held,  be  so  interposed, 
and  that  without  leave  of  the  court.    Wella  vs.  ffenaliaw^  3  Bosw.,  625 

But,  where  an  indebtedness  has  been  merged  in  judgment,  it  can 
DO  longer  be  used  by  way  of  counter-claim,  in  the  shape  of  tlie  original 
claim.  Ives  vs.  Goddard^  1  Hilt.,  434 ;  Lowell  vs.  Lane^  33  Barb., 
292.  But  such  merger  only  takes  place  as  to  the  original  rights 
actually  the  subject  of  the  judgment.  It  has  no  effect,  as  regards  the 
responsibilities  of  other  parties  to  the  transaction,  as  between  each 
other,  and  such  a  party,  holding  an  independent  claim,  may  still  set 
it  up  in  that  shape.  Kdsey  vs.  Bradbury^  21  Barb.,  531 ;  affirming 
sarne  case,  12  L.  O.,  222. 

The  costs  and  expenses  actually  incurred  in  an  arbitration,  revoked 
by  one  of  the  parties  to  the  submission,  were  held  to  constitute  a  coun- 
ter-claim, as  against  an  action  of  that  party,  to  recover  the  claims  which 
had  been  submitted.  Curtis  vs.  Barnes,  30  Barb.,  225.  But  expenses, 
incurred  by  a  party,  himself  chargeable  with  laches,  cannot  be  set  up. 
Svoezey  vs.  LoU,  21  N.  T.,  481. 

The  commencement  of  a  previous  action  for  the  same  demand,  is  no 
bar  to  its  being  again  interposed  in  the  defendant's  answer,  by  way  of 
counter-claim.  WiUsie  vs.  JVortham,  3  Bosw.,  162  ;  FvUer  vs.  Read, 
15  How.,  236  ;  6  Duer,  697.  Nor  will  an  election  between  such  two 
proceedings  be  compelled  prematurely.  {Last  case,)  But,  when  both 
are  at  issue,  that  election  may  be  compelled,  and  proceedings  stayed 
in  one  or  the  other.  Fahricotti  vs.  Launitz,  3  Sandf.,  743 ;  1  C.  R. 
(X.  S.),  121 ;  Farmers^  Loan  and  Trust  Company  vs.  Bunt,  1  C.  R. 
(X.  S.),  1. 

And,  when  a  defendant  has  a  demand  of  this  nature,  he  is  entitled  to 
make  such  election  at  his  own  will,  and  he  cannot  be  compelled  to 
interpose  such  demand  by  way  of  counter-claim,  if  he  prefers  to  assert 
it  by  a  separate  affirmative  proceeding.     Ifalsey  vs.  Carter,  1  Duer, 
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667;  Welch  vs.  Hazelton^  14  How.,  97;  Naylor  vs.  Schench^  3  E.  D. 
Smith,  135  ;  Lignoi  vs.  Bedding^  4  E.  D.  Smith,  285 ;  Sieman  vs. 
Auatiriy  33  Barb.,  9  (11).  But  this  rule  will  not  apply  to  a  proceeding, 
merely  seeking  to  restrain  another  by  way  of  injunction,  on  the  ground 
of  the  existence  of  an  equitable  defence ;  that  defence  should,  in  such 
a  case,  be  set  up  by  answer.  Winjidd  vs.  Bdcon^  24  Barb.,  154 ;  Foot 
vs.  Sprague^  12  How.,  355.  See  likewise  Bennett  vs.  Le  Boy^  6  Duer, 
683 ;  14  How.,  178  ;  5  Abb.,  55. 

Once  made,  however,  the  withdrawal  of  the  specific  claim  at  the 
trial,  will  not  prevent  the  recovery,  in  the  former  suit,  from  operating 
in  bar  of  a  second  proceeding,  where  the  issue,  on  which  that  recovery 
was  had,  embraced  the  fundamental  question  on  which  the  claim  must 
be  based.     See  Davis  vs.  Talcott,  2  Kern.,  184. 

When  a  counter-claim  has  been  made  by  the  defendant,  it  will  be 
extinguished  by  the  operation  of  an  offer,  made  by  him,  and  accepted 
by  the  plaintiff.  Schneider  vs.  Jacobij  1  Duer,  694 ;  11  L.  O.,  220. 
See,  as  to  the  effect  of  such  an  offer  on  the  question  of  costs,  Buggies 
vs.  Togg,  7  How.,  324 ;  ITiUs  vs.  SeebeVy  10  How.,  270. 

As  to  the  power  of  the  courts  to  deny  a  discontinuance  by  the  plain- 
tiff, when  such  discontinuance  would  prejudice  a  counter-claim,  already 
interposed  by  the  defendant,  see  Van  Alen  vs.  Schermerhom,  14 
How.,  287. 

When  pleaded,  a  counter-claim  must  be  pleaded,  with  precisely  the 
same  distinctness  and  particularity,  as  would  be  requisite  in  stating 
the  same  facts,  as  constituting  a  cause  of  action.  That  portion  of  the 
answer  must  contain  all  the  elements  of  a  complaint  for  the  same  cause, 
and  must  demand  the  same  relief.  And  it  is  not  sufficient,  merely  to 
aver  that  the  counter-claim  arose  out  of  the  transaction  stated  in  the 
complaint,  when  such  is  its  nature,  but  it  must  be  shown  by  suffi- 
cient allegation  of  fact.  Brown  vs.  Bv^hingham^  21  How.,  190 ;  11 
Abb.,  387. 

It  is,  of  course,  almost  unnecessary  to  remark,  that  a  counter-claim 
must  always  be  separately  stated,  and  kept  perfectly  distinct  from  other 
portions  of  the  same  answer,  containing  denials,  or  stating  new  matter 
by  way  of  defence.  See,  as  to  the  above  requisitions,  Dewey  vs.  Hoagy 
15  Barb.,  365 ;  Sheldon  v%.Wood,  2  Bosw.,  267;  MoffaU  vs.  SackeU, 
18  N.  Y.,  522.  And,  when  made  under  subdivision  2  of  section  150, 
the  answer  must  show  upon  its  face,  that  the  defendant's  title  to  the 
claim  set  up  by  him,  was  perfect  at  the  commencement  of  the  action. 
Van  Valen  vs.  Zapham^  5  Duer,  689 ;  Same  casey  13  How.,  240 ;  Bice 
vs.  O'Connor,  10  Abb.,  362. 

As  to  the  right  of  a  defendant,  setting  up  matter  by  way  of  counter- 
claim, to  demand  affirmative  relief  against  the  plaintiff,  see  Ogden  vs. 
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CoddingUnhy  2  E.  D.  Smith,  317 ;  Anonymous^  11  L.  O.,  350  ;  Dewey 
V8.  Hoagy  and  Gctge  vs.  Angdlj  above  cited ;  Dobson  vs.  Pearce^  2 
Kern.,  156  ;  1  Abb.,  97 ;  affirming  same  case,  1  Duer,  142  ;  10  L.  O., 
170 ;  Bridge  vs.  Payson,  5  Sandf.,  210,  and  numerons  other  cases.  It 
is,  in  fact,  inherent  in  the  very  power  to  set  up  a  defence,  virtually 
amounting  to  a  cross-action,  as  conferred  by  the  section.  Cochran  vs. 
WM^  4  Sandf.,  653,  was  decided  pm'or  to  its  amendment. 

Indefiniteness  of  statement,  wil^  not  be  reason  for  rejecting  this 
defence,  where  the  essentials  of  it  are  apparent  on  the  face  of  the  plead- 
ing. The  plaintiff's  remedy,  in  such  case,  will  be  by  motion  for  uncer- 
tainty.   Ourrie  vs.  GowUs,  6  Bosw.,  452. 


CHAPTER  IV. 


COURSE   OF   THE   PLAINTIFF,  ON  RECEIPT    OF    THE   DEFENDANT'S 

PLEADING. 


§  181.  Proceedings  in  Impeachment  of  Adverse  Pleading. 

(a.)  General  Examination. — ^Formal  Defects. 

.The  first  thing  to  be  looked  to  by  the  plaintiff,  on  receipt  of  the 
adverse  pleading,  is  to  see  whether  it  be  regular  in  point  of  form,  and 
duly  verified,  when  verification  is  requisite.  See  above,  chapter  11.  of 
book  VI.,  as  to  the  formal  requisites  of  pleading.  If  defective,  such 
pleading  should  be  returned  forthwith,  as  there  pointed  out ;  and  any 
objection  on  these  or  any  other  merely  technical  grounds  must  be  taken 
at  once,  or  it  will  be  treated  as  waived.  See,  as  to  mode  of  return, 
Jacd>9  vs.  Marshall,  6  Duer,  689. 

A  joint  answer,  of  parties  severally  as  well  as  jointly  interested,  unless 
verified  by  all,  will  be  no  answer,  as  regards  those  who  omit  to  verify, 
and  win  be  stricken  out  as  such.  Andrews  vs.  Stomis,  5  Sandf.,  609 ; 
Alfred  vs.  Waikins,  1  C.  E.  (N.  S.),  343.  The  answer  of  a  married 
Woman,  in  her  own  person,  and  not  by  her  next  friend,  was  also  taken 
off  the  file  as  no  answer,  as  the  Code  then  stood,  in  Henderson  vs.  Skston^ 
S  How.,  201.     See  also  Phillips  vs.  Burr,  4:  Duer,  113. 

(J.)  Substantial  Defects — How  Impeached. 

The  different  lines  of  procedure  open  to  the  plaintiff  for  this  purpose 
^^  well  defined  by  Barculo,  J.,  in  Nichols  vs.  Jones,  6  How.,  355,  as 
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follows :  "  Upon  the  whole,  I  think,  the  various  provisions  of  the  Code 
on  this  subject  are  consistent,  and  cover  the  whole  ground  precisely, 
neither  more  nor  less.  If  an  answer,  otherwise  good,  is  loaded  with 
unnecessary  and  redundant  matters,  the  plaintiff's  counsel  should  move, 
under  section  160,  to  have  such  matters  expunged.  K  doubts  are  eDte^ 
tained  as  to  the  sufficiency  in  law  of  the  answer,  and  the  opinion  of  the 
court  is  desired,  it  must  be  obtained  by  demurrer.  If,  however,  any 
defence  is  palpably  insufficient,  a  i]|Otion  for  judgment,  on  the  ground 
of  frivolousness,  is  the  proper  course ;  and,  if  the  matters  of  defence  can 
be  shown  to  be  clearly ya2«e,  a  motion  to  strike  out  as  «Aam,  will  reach 
the  evil.     These  four  modes  cover  all  defects  in  an  answer." 

Similar  views  to  the  above  are  also  laid  down  in  Harlow  vs.  Hamil- 
ton, 6  How.,  475 ;  People  vs.  McCumber,  27  Barb.,  632 ;  15  How.,  186  \ 
affirmed,  18  N.  Y.,  315  ;  Thorn  vs.  New  Tark  Central  Mills,  10  How., 
19 ;  Struver  vs.  Ocean  Insurance  Company,  2  Hilt.,  475  ;  9  Abb.,  23 ; 
Blake  vs.  Eldred,  18  How.,  240. 

The  impeachment  of  an  answer  by  demurrer  will  form  the  subject  of 
a  section  in  the  next  succeeding  chapter. 

The  expurgation  from  it  of  unnecessary  or  redundant  matter,  by  mo- 
tion under  section  160,  has  already  been  fully  considered,  in  chapter  IV. 
of  book  VI. 

There  remain  to  be  treated  of  the  two  following  of  the  remedies 
above  indicated : 

Under  section  152,  "  Sham  and  irrelevant  answers  and  defences  may 
be  stricken  out,  on  motion,  and  upon  such  terms  as  the  court  may  in 
their  discretion  impose." 

Under  section  247,  "  If  a  demurrer,  answer,  or  reply  be  frivolous,  the 
party  prejudiced  thereby,  upon  a  previous  notice  of  five  days,  may 
apply  to  a  judge  of  the  court,  either  in  or  out  of  court,  for  judgment 
thereon,  and  judgment  may  be  given  accordingly." 

The  portion  of  section  152  which  authorizes  the  striking  out  of  irrele- 
vant answers  or  defences,  dates  from  the  amendment  of  1851.  The 
powers  conferred  by  that  section  were  previously  confined  to  such  as 
were  sham,  in  the  strict  acceptation  of  the  term.  Its  operation  was 
accordingly  greatly  restricted,  as  is  apparent  from  the  decisiona  prior 
to  the  amendment. 

The  distinction  between  that  section  and  section  160,  must  also  be 
carefully  noted.  Both  authorize  a  striking  out,  but  the  cases  to  which 
they  are  applicable  are  essentially  different. 

The  operation  of  section  152  extends  only  to  irrelevant  matter,  consti- 
tuting an  entire  defence,  separately  stated,  or  separately  considered.  If 
any  portion  of  the  defence,  in  which  such  matter  is  found,  be  relevant  in 
any  shape,  that  matter,  however  grossly  objectionable  in  itself,  cannot 
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je  reached  in  this  manner.  The  remedy  is  a  motion  for  its  expurgation, 
under  section  160,  the  relevant  portion  of  the  allegation  being  permit- 
ted to  stand.  See  Slack  vs.  Cotton,  2  E.  D.  Smith,  398.  If,  on  the 
other  hand,  the  answer  itself,  or  any  separate  defence  set  np  in  it,  be 
irrelevant  as  a  whole,  and  not  merely  objectionable  as  containing  an 
admixture  of  irrelevant  matter,  a  motion  nnder  section  160  will  not  be 
proper,  and  resort  should  be  had  to  section  152.  See  Blake  vs.  Eldred, 
18  How.,  240.  In  HuU  vs.  Smitl^,  1  Duer,  649 ;  8  How.,  149,  and 
(^in  vs.  Chambers^  1  Duer,  673 ;  11  L.  O.,  155,  this  distinction  is, 
however,  omitted  to  be  observed. 

Another  essential  distinction  exists  between  the  two  remedies.  The 
motion  for  partial  irrelevancy  under  section  160  must,  under  rule  50 
(40),  be  noticed  before  demurring  to,  or  answering  the  pleading  im- 
peached, and  within  twenty  days  from  its  service.  If  not  so  noticed, 
the  defect  will  be  waived.  There  is  no  such  restriction  imposed  upon  a 
motion  nnder  section  152,  on  the  ground  of  total  irrelevancy,  either  of 
the  answer  in  general,  or  of  any  specific  defence  set  up.  This  objection 
goes,  not  to  the  form,  but  to  the  merits,  and  may  be  taken  at  any  time. 
See  Miln  vs.  Fow,  4  Sandf.,  660 ;  Stokes  vs.  Haga/r,  7  L.  O.,  16 ;  1 
C.  R.,  84. 

The  remedy,  under  section  152,  does  not  extend  to  demurrers.  It 
embraces,  however,  the  striking  out  of  irrelevant  defences,  constituting 
parts  of  an  answer,  leaving  other  portions  of  the  pleading  to  stand. 
Section  247  is  wider,  so  far  as  it  gives  a  remedy  in  case  of  a  frivolous 
demurrer,  but  narrower  in  other  respects,  inasmuch  as  the  objection 
under  it  lies  only  to  the  pleading,  considered  as  a  whole.  If  any 
defence  set  np  in  that  pleading  be  relevant,  so  as  to  raise  a  competent 
iseue,  this  form  of  application  is  unsustainable,  however  grossly  frivo- 
loos  the  rest  of  it  may  be.  The  plaintiff  cannot,  in  such  case,  obtain 
his  remedy  by  anticipation,  but  must  go  regularly  to  trial. 

There  exist,  also,  essential  distinctions  between  the  classes  of  plead- 
ings to  which  the  above  sections  are  respectively  applicable,  the  non- 
observance  of  which,  in  practice,  has'  occasionally  led  to  some  con- 
fusion. 

The  distinction  is  thus  drawn,  in  Brovm  v&.Jenmson,  3  Sandf.,  732 ; 
1  C.  B.  (N.  8.),  156 :  '^  A  sham  answer  or  defence,  is  one  that  is  false 
in  fact,  and  not  pleaded  in  good  faith.  It  may  be  perfectly  good  in 
form,  and,  to  all  appearance,  a  perfect  defence.  Section  152  provides 
for  striking  out  such  answers.  A  frivolous  answer  is  one  that  shows 
no  defence,  conceding  all  that  it  alleges  to  be  true.  Each  may  be 
stricken  out  on  motion,  but  it  is  under  different  provisions  of  the 
Code." 

This  distinction  is  approved  of  by  the  general  term  of  the  same 
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court,  and  more  curtly  stated,  as  follows,  in  Hull  vs.  Smithy  1  Dner, 
649 ;  8  Hew.,  149 :  "  A  sham  answer  is  good  upon  its  face,  but  false  in 
fact ;  a  frivolous  answer,  denies  no  material  averment  in  the  complaint, 
and  sets  up  no  defence."  See  also  in  the  Supreme  Court,  LefferU 
vs.  Snediker^  1  Abb.,  41;  T/tom  vs.  J^ew  York  Central  Milk,  10 
How.,  19;  Zeach  vs.  Boyntan,  3  Abb.,  1;  Sewa/rd  vs.  MUler,  6 
How.,  312. 

The  same  principles,  with  an  additional  definition  as  to  what  consti- 
tutes an  irrelevant  answer,  are  restated  in  Struver  vs.  Ocean  In- 
surance Company,  2  Hilt,  475 ;  9  Abb.,  23 :  "A  sham  answer  is  one 
that  is  false  in  fact.  A  pleading  is  irrelevant,  which  has  no  substantial 
relation  to  the  controversy  between  the  parties  to  the  action ;  and  a 
frivolous  answer  is  one  which,  assuming  its  contents  to  be  true,  pre- 
sents no  defence  to  the  action."  See  also,  as  to  what  constitutes  an 
irrelevant  defence.  Walker  vs.  RewiU,  11  How.,  395  (398). 

(c.)  Applications  under  Section  152. 

Where  an  answer  is  irrelevant  as  a  whole,  it  can  scarcely  happen 
but  that  it  is  also  frivolous,  and  a  motion  under  section  247  will  be  the 
more  expedient  course.  The  remedy  for  irrelevancy  only  is,  therefore, 
more  peculiarly  applicable  to  the  striking  out  of  defences,  separately 
«dtatcd. 

In  Woodworth  vs.  Bdhwa,  however,  4  How.,  24;  1  C.  R.,  129,  relief 
of  this  nature  was  granted,  and  an  answer  wholly  stricken  out,  which 
merely  sought  to  lay  ground  for  the  adjudication  of  equities,  as  between 
co-defendants,  without  presenting  any  defence  to  the  plaintiffs  claim. 
See  Lee  Bank  vs.  Kitching,  11  Abb.,  435 ;  and  Bailey  vs.  Lane,  21 
How.,  475 ;  13  Abb.,  354,  as  to  striking  out  an  irrelevant  defence. 

But  an  entire  answer,  to  be  irrelevant,  must  not  be  pertinent  to  the 
cause  of  action,  and  must  not  serve  to  support  any  defence  to  it,  in 
whole  or  in  part.  To  strike  it  out,  the  irrelevancy  or  frivolousness 
must  be  palpable  and  clear,  and  must  not  require  argument  to  establish 
it.  If  any  question  is  raised,  requiring  consideration,  it  should  be 
presented  by  demurrer.  LitUejohn  vs.  Greeley,  22  How.,  345  ;  13 
Abb.,  311. 

As  appears  by  the  definitions  above  given,  an  essential  element  in  a 
sham  answer  or  defence  is  falsity.  It  must  be  false  in  fact,  or  it  will 
not  be  sham.  It  must  also  be  interposed  in  bad  faith,  or  the  court  may 
refuse  to  exercise  its  summary  power  of  striking  out.  Benedict  vs. 
Tann^,  10  How.,  455 ;  Gould  vs.  Bobinson,  1  Abb.,  116 ;  Munn  vs. 
Bamum,  12  How.,  563  ;  1  Abb.,  281 ;  farmers*  and  Mechanics*  Bank 
of  Bochester  vs.  Srp.ith,  15  How.,  329  ;  Oatrom  vs.  Biahy,  9  How.,  57 ; 
Fosdick  vs.  Groff,  22  How.,  158. 
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The  People  vs.  McCumher^  18  N.  Y.,  315 ;  affirming  same  case^  27 
Barb.,  632  ;  15  How.,  186,  may  be  looked  upon  as  the  leading  case,  in 
relation  to  applications  under  the  present  section,  and  establishes  sev- 
eral important  principles. 

It  first  lays  down,  pp.  320, 321,  the  following  definition :  "  A  defence 
IB  sham,  in  the  legal  meaniifg  of  the  term,  which  is  so  clearly  false  in 
fact,  that  it  does  not  in  reality  involve  any  matter  of  substantial  litiga- 
tion. The  chief  characteristic  of  such  a  defence  is  its  undoubted  falsity. 
Sach  a  formal  defence  is  sometimes  designated  as  a  false  defence.  The 
words  sham  and  false,  applied  to  such  a  defence,  signify  the  same 
thing." 

The  opinion  then  notices  the  former  practice  of  not  striking  out  a 
plea  of  the  general  issue,  and  lays  down  that  this  practice  is  now  abol- 
ished, and  that  defences,  by  way  of  denial,  according  to  the  forms  of 
the  Code,  "  may  be  false  or  sham,  and  abused  for  improper  purposes,  as 
well  as  a  defence  of  any  other  character,"  and  are  accordingly  within 
the  purview  of  the  present  section,  pp.  322,  323. 

It  then  establishes  (p.  324),  that  the  Code  makes  no  distinction 
between  verified  and  unverified  answers  in  this  respect,  and  there  is 
none  in  principle.  "  If  an  answer  clearly  appears  to  be  sham,  the  spirit 
of  the  Code  in  relation  to  pleadings,  requires  it  should  be  stricken  out,, 
notwithstanding  it  has  been  verified  in  the  usual  form." 

It  disposes  (p.  324)  of  the  objection,  that  a  motion  on  this  ground 
amounts  substantially  to  a  trial  of  the  cause  upon  affidavits,  and  decides 
it  to  be  generally  untenable. 

It  imposes,  however  (in  p.  325),  the  following  important  limitations 
on  the  exercise  of  the  above  power,  as  thus  generally  asserted : 

"This  power  should  be  carefully  exercised,  and  not  extended  beyond 
its  just  limits,  as  above  mentioned.  It  is  a  power  simply  to  inquire 
whether  there  is,  in  fact,  any  question  to  be  tried,  and,  if  there  is  not, 
but  the  defence  is  a  plain  fiction,  to  strike  out  the  fictitious  defence. 
Where  a  defendant,  on  a  motion  to  strike  out  his  defence  as  sham,  sup- 
ports it  by  an  affidavit,  stating  specially  the  grounds  of  it,  he  cannot,  as 
a  general  rule,  be  deprived  of  the  benefit  of  a  trial  of  it  in  the  ordinary 
mode ;  a  case  for  striking  out  does  not  exist." 

This  decision  may  be  looked  upon  as  settling,  by  paramount  au- 
thority, two  important  controversies  in  relation  to  the  operation  of  the 
section. 

The  first  is,  as  to  whether  the  power  was,  or  was  not,  strictly  confined 
to  drfences,  stating  new  matter.  This  restriction  was  laid  upon  it, 
and  defences,  by  way  of  denial,  held  to  be  altogether  excluded  from  its 
operation,  in  Davis  vs.  Pottery  4  How.,  155  ;  2  C.  E.,  99  ;  Temple  vs. 
Unrray^  6  How.,   829;   White  vs.  Bennett^  7  How.,  69;  Winne  vs. 
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Sickles^  9  How.,  217 ;  Livingaton  vb.  Itnckle^  8  How.,  485 ;  Ca^ioeU  vb 
JBushnell,  14  Barb.,  393.  Also,  as  Sherman  vs.  Btishnell,  7  How.,  171 ; 
Zeferts  vs.  SnedikeVj  1  Abb.,  41 ;  Goedel  vs.  Bobinaan^  1  Abb.,  116  ; 
Orant  vs.  Power^  12  How.,  500 ;  Farmers^  and  Mechanic^  Bank  of 
Bochester  vs.  Smithy  15  How.,  329 ;  Gregg  vs.  BeaAety  15  How.,  371. 
See  also,  Gregory  vs.  TFWyA^,  11  Abb.,  417! 

These  cases  must  now  be  considered  as  overruled,  and  the  contrary 
doctrine  supported,  as  laid  down  in  Mier  vs.  Cartledge^  4  How.,  115 ; 
Same  case,  8  Barb.,  75  ;  2  C.  E.,  125  (sustaining  the  decision  at  special 
term  on  this  point) ;  Conklin  vs.  Vandervoorty  7  How.,  483 ;  Nichda  vs. 
Jones,  6  How.,  355  ;  Walker  vs.  Hewitt,  11  How.,  395. 

See  also  the  following  cases,  since  decided  on  the  authority  of  The 
People  vs.  McOumber:  Corhett  vs.  Eno,  22  How.,  8 ;  13  Abb.,  65 ;  Buir 
terfield  vs.  Macomher,  22  How.,  150 ;  Fosdick  vs.  Groff,  22  How.,158 ; 
Elizahetkpori  Manufacturing  Company  vs.  Campbell,  13  Abb.,  86.  See, 
however,  Mussina  vs.  StiUman,  13  Abb.,  93,  adhering  to  the  former 
doctrine. 

The  other  controversy  arose,  with  relation  to  the  effect  of  the  verifi- 
cation of  an  answer.  It  was  laid  down  that  the  mere  fact  of  verifica- 
tion was  of  itself  controlling,  and  that  a  verified  answer  could  not,  un- 
der any  circumstances,  be  stricken  out  as  false.  Mier  vs.  CarUedge,  8 
Barb.,  75  ;  2  C.  R.,  125 ;  Tracy  vs.  Humphrey,  5  How.,  155 ;  3  C.  K., 
190 ;  Catlin  vs.  McGroarty,  1  C.  R.  (N.  S.),  291 ;  Miln  vs.  Vose,  4  Sandf., 
660 ;  CasweU  vs.  BushndL,  14  Barb.,  393  ;  also  as  Sherman  vs.  Bush- 
nell,  7  How.,  171 ;  Gregg  vs.  Beeder,  15  How.,  371.  See  likewise,  Gregory 
vs.  Wright,  11  Abb.,  417. 

These  cases  must  also  be  held  to  be  overruled,  and  the  contrarj-  doc- 
trine established,  as  held  previously  in  Nichols  vs.  Jones,  6  How.,  355; 
Ostrom  vs.  Blxby,  9  How.,  57  (60) ;  Thorn  vs.  New  York  Central 
Mills,  10  How.,  19  (25);  Walker  vs.  HewiU,  11  How.,  395  ;  Manufac- 
turers* Bank  of  Bochester  vs.  Hitchcock,  14  How.,  406  ;  Farmers''  and 
Mechanics^  Bank  of  Bochester  vs.  Stnith,  15  How.,  329 ;  Blake  ts, 
Fldred,  18  How.,  240  ;  Beed  vs.  Latson,  15  Barb.,  9  (17).  See  also 
decisions  following  The  People  vs.  McCumher,  above  cited. 

The  following  cases,  in  which  denials  of  facts,  presumptively  within 
the  knowledge  of  a  defendant,  and  evidently  interposed  for  the  purpose 
of  delay,  have  been  decided  to  be  no  defence,  and  stricken  out,  come 
clearly  within  the  same  general  principle,  as  to  the  falsity  of  an  answer, 
as  above  established :  Bichardson  vs.  WeUmi,  4  Sandf.,  708  ;  Hance  vs. 
Bemming,  2  E.  D.  Smith,  48  ;  1  C.  E.  (N.  S.),  204.  (See  also  MoU  vs. 
Burn^tt^  2  E.  D.  Smith,  50 ;  affirming,  pro  tanto,  sam^e  case,  1  C.  R. 
(N.  S.),  225.)  Fleury  vs.  Boger,  5  Sandf.,  646  ;  9  How.,  215  ;  jFlani- 
Tner  vs.  ITline,  9  How.,  216  ;  Fleury  vs.  Brovm,  9  How.,  217 ;  Ketchum 
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vs.  Zereffa,  1  E.  D.  Smith,  553 ;  Walker  vs.  Bewttty  11  How.,  395 ; 
ITeeker  vs.  Miiehdl,  6  Duer,  687 ;  5  Abb.,  463  ;  Slack  vs.  Cotton,  2  E. 
D.  Smith,  398 ;  Wesson  vs.  Judd,  1  Abb.,  254. 

The  above  principles  will  not,  however,  be  carried  out  with  rigor, 
nor,  8s  a  general  rule,  will  a  defendant  be  deprived  of  the  benefit  of  a 
defence,  unless  it  is  incontestably  false,  and  put  in,  evidently,  for  the 
purposes  of  delay.     See  18  N.  Y.,  325,  above  referred  to. 

Hus,  where  the  moving  affidavits  merely  tended  to  avoid  the  defence 
set  up,  and  not  to  show  it  to  be  untrue,  the  answer  was  allowed  to 
stand.    Wirgman  vs.  Hicks^  6  Abb.,  17. 

Very  slight  evidence  of  good  faith,  will  also  prevent  the  pleading 
from  being  stricken  out.  Miinn  vs.  Barnum^  12  How.,  563 ;  1  Abb., 
2S1 ;  Farmers^  and  Mechanics^  Bank  of  Rochester  vs.  Smithy  15  How., 
329 ;  Gregg  vs.  Reader,  15  How.,  371 ;  Darrow  vtf.  Miller,  5  How., 
247 ;  3  C.  R,  241 ;  Leach  vs.  Boynton,  8  Abb.,  1 ;  Fosdick  vs.  Groff^ 
22  How.,  158. 

An  answer,  containing  the  elements  of  a  valid  defence,  though  badly 
pleaded,  will  not  be  stricken  out.  Alfred  vs.  Watkins,  1  C.  R.  (N,  S.), 
•J43 ;  Seward  vs.  Miller,  6  How.,  312 ;  Struver  vs.  Ocean  Insurance 
Cmnpany,  2  Hih.,  475  ;  9  Abb.,  23  ;  Gregory  vs.  Wright^  11  Abb.,  417. 
And  even  when  manifestly  put  in  for  delay,  the  answer  must  be  false 
in  fact,  or  it  will  not  be  sham.  Garvey  vs.  Fowler,  4  Sandf.,  665  ;  10 
L  0.,  16. 

Matter,  constituting  a  clearly  untenable  defence,  was  stricken  out,  in 
IlfAcard  vs.  Franklin  Marine  and  Fire  Insurance  Company,  9  How., 
45.  See  also  Lee  Bank  vs.  Kitching,  11  Abb.,  435.  See,  as  to  a 
defence,  wholly  defective  in  form,  Blake  vs.  Eldred,  18  How.,  240. 

When  an  answer,  duly  verified,  states  a  sufficient  defence,  as  within 
the  knowledge  of  the  defendant,  it  should  not  be  stricken  out  as  sham. 
But  this  rule  should  not  apply  to  a  statement  of  transactions  between 
the  plaintifi^  and  third  parties,  when  contradicted  by  sufficient  affidavits. 
In  such  a  case,  the  defendant  must  show  that  the  defence  is  made  in 
good  faith.    MiUer  vs.  Hughes^  21  How.,  442  ;  13  Abb.,  93,  note. 

See  also,  as  to  striking  out  the  defence  of  usury,  on  affidavits  show- 
inf?  a  sufficient  explanation,  the  defendant  failing  to  show  facts  sufficient 
to  constitute  an  usurious  agreement.  Bailey  vs.  Lane,  21  How.,  475  ; 
13  Abb.,  854.     Likewise,  as  to  an  untenable  plea  of  foreign  usury, 

^Ulis  vs.  Cameron,  12  Abb.,  245. 
In  Fan  Buskirk  vs.  Roberts,  14  How.,  61,  a  separate  defence  was 

rtrieken  out  for  inconsistency,  but  whether  a  motion  will  properly  lie 

•m  that  ground,  seems  questionable.     See  subject  heretofore  considered 

in  book  VI.,  chapter  I.,  under  that  head.    See,  per  contra^  Smith  vs. 

T(5&,  20  How.,  168  (167). 
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In  Drake  vs.  Cockroft,  4  E.  D.  Smith,  34 ;  10  How.,  877  ;  1  Abb., 
203,  portions  of  an  answer,  consisting  of  mere  denials  of  a  conclusion 
of  law,  were  stricken  out. 

A  motion  of  this  nature  is  maintainable  as  to  parts  of  a  pleading. 
Although  in  the  nature  of  a  demurrer,  it  is  not  subject  to  the  same 
'  restrictions.    De  Santes  vs.  Searlea^  11  How.,  477. 

As  to  granting  leave  to  part  of  the  defendants  to  answer  over,  in 
granting  a  motion  of  this  description,  as  against  the  others,  see  jBurraU 
vs.  Bowen^  21  How.,  378. 

{d,)  Application  under  Section  247. 

This  form  of  application,  like  the  preceding,  is  one  only  admissible 
in  extreme  cases,  and,  being  a  matter  of  strict  practice,  is  not  entitled 
to  any  special  favor  of  the  court. 

In  cases  where  the  question  is  raisable  by  demurrer  to  the  answer, 
a  motion  will  generally  be  inadmissible.  Demurrer  will  accordingly 
be  the  more  proper  course,  when  the  defence  set  up  consists  of  nev? 
matter,  except  where  such  new  matter  is  palpably  no  defence  upon  its 
face.  Prior  to  1857,  when  an  answer  could  be  generally  demurred  to, 
this  principle  was  of  still  wider  application.  See  Miln  vs.  Vose^  4 
Sandf,,  660 ;  White  vs.  Eidd,  4  How.,  68  ;  Alfred  vs.  Waihms,  1  C.  R 
(N.  S.),  343  ;  Scovill  vs.  Howell^  2  C.  K.,  33.  TJie  restriction,  imposed 
in  that  year,  confining  the  power  of  demurrer  to  answer,  to  allegations 
of  new  matter,  has  somewhat  tended  to  enlarge  the  practical  scope  of 
section  247,  as  regards  merely  negative  defences. 

Still,  in  either  case,  a  motion  on  this  ground  will  not,  as  a  general 
rule,  be  entertainable,  where  the  question,  as  to  whether  the  defence  is, 
or  is  not,  frivolous,  is  open  to  any  doubt  whatever.  To  ground  the 
objection,  and  warrant  a  judgment  under  section  247,  "  the  case  should 
be  entirely  clear,  palpable  on  the  statement  of  the  facts,  and  requiring 
no  argument  to  make  it  more  apparent."  liae  vs.  The  Washington 
Mutxud  Insurance  Company^  6  How.,  21 ;  1  C.  E.  (N.  S.),  185 ;  Htdl 
vs.  Smith,  1  Duer,  649  ;  8  How.,  149  ;  Smith  vs.  Mead,  14  Abb.,  262  ; 
Shearman  vs.  New  York  Central  Mills,  1  Abb.,  187  (190) ;  Leach  vs. 
Boyivton,  3  Abb.,  1 ;  Seward  vs.  Mille?',  6  How.,  312 ;  IMlejohn  vs. 
Greeley,  22  How.,  345  ;  13  Abb.,  311. 

On  an  application  of  this  nature,  the  timth  or  falsity  of  the  defence 
intei'posed  is  not  material  to  the  question,  which  is  merely,  whether  it 
does,  or  does  not,  constitute  a  defence.  Ilecker  vs.  Mitchell,  6  Duer, 
687 ;  5  Abb.,  453  ;  Reed  vs.  Laison,  15  Barb.,  9  (17) ;  Leach  vs.  Boyn- 
ton,  8  Abb.,  1. 

Nor  will  mere  vagueness  in  statement  constitute  a  sufiicient  ground. 
Ketly  vs.  Barnett,  16  How.,  135  ;  Martin  vs.  Kanousej  11  How.,  567 ; 
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2  Abb.,  327 ;  Struver  vs.  Ocean  Insurance  Company^  2  Hilt.,  475 : 
9  Abb.,  23 ;  Alfred  vs.  Watkins,  1  C.  R.  (N.  S.),  343. 

And,  if  any  material  issue,  however  slight  in  its  nature,  be  joined  by 
the  pleading  objected  to,  the  adverse  party  cannot  claim  this  summary 
remedy,  but  must  leave  the  action  to  proceed  in  its  ordinary  course. 
Davis  vs.  Potter^  4  How.,  165 ;  2  C.  R.,  99 ;  Garvey  vs.  Fowler^  4 
Saudf.,  665  ;  10  L.  O.,  16  ;  Lord  vs.  Cheeseboronyh,  4  Sandf.,  696  ;  1 
C.  R.  (X.  S.),  322 ;  WiUiama  vs.  Hichmond^  9  How.,  522 ;  Metropolitan 
Bank  vs.  Zordj  4  Duer,  630  ;  1  Abb.,  185  ;  Shearmam.  vs.  New  York 
Central  MiUsy  1  Abb.,  187 ;  Wesson  vs.  Juddj  1  Abb.,  254 ;  Zeach  vs. 
Boynton^  8  Abb.,  1 ;  Duncan  vs.  Lawrence^  3  Bosw.,  103 ;  6  Abb., 
304 ;  Smith  vs.  Mead^  14  Abb.,  262. 

The  application  rests,  however,  very  much  in  the  discretion  of  tho 
court ;  and,  where  a  defence  was  evidently  bad,  relief  of  this  nature 
has  not  unfrequently  been  granted  on  application  under  this  section, 
ev^en  though  the  question  might  have  been  disposed  of,  by  demurrer  ii? 
the  ordinary  form. 

Thus,  as  to  an  evasive  denial,  of  facts  clearly  within  the  defendant'^ 
means  of  knowledge.  Chapman  vs.  Palmery  12  How.,  37 ;  Thome  v& 
New  York  Central  Mills^  10  How.,  19. 

Or  an  answer,  merely  denying  a  conclusion  of  law,  and  not  the  factii 
on  which  it  is  based..  Withet*spoon  vs.  Van  Dolar^  15  How.,  266; 
Gilbert  vs.  CoveU,  16  How.,  34 ;  Higgins  vs.  RochweU^  2  Duer,  650 ; 
Fosdick  vs.  Groff^  22  How.,  158.  But  not  so,  if  the  conclusion  denied 
forms  the  issue  actually  tendered  by  the  complaint.  McKnight  vs. 
HurU,  3  Duer,  615. 

An  answer  tendering  no  issue,  except  one  that  is  immaterial,  has  also 
frequently  been  held  frivolous.  St  MarTisFire  Insurance  Company  vs. 
Barrisy  13  How.,  95 ;  Wood  vs.  Derrickson^  1  Hilt.,  410 ;  Fosdick  vs. 
Groffj  22  How.,  158 ;  Pettigrew  vs.  Ch^ive,  2  Hilt.,  546 ;  Hecker  vs. 
MiteheUy  6  Duer,  687 ;  5  Abb.,  453  (455) ;  Elizabethport  Manufacturing 
Company  vs.  Campbell^  13  Abb.,  86.  Or,  when  it  sets  up  matter  wholly 
inadmissible  as  a  defence,  but  merely  tending  to  mitigation  of  damages. 
Jjine  vs.  Gilbert^  9  How.,  150 ;  Saltus  vs.  Kip^  5  Duer,  646 ;  12  How., 
342 ;  2  Abb.,  382  ;  Gilbert  vs.  Rounds^  14  How.,  46.  Or  where  the 
new  matter  set  up  is  merely  such  that,  if  set  up  by  way  of  special  plea, 
under  the  former  system,  it  would  have  been  held  bad  on  general 
demurrer.    Stixmg  vs.  Steve^is^  4  Duer,  668. 

A  gross  mispleader,  in  setting  up  a  simply  negative  defence,  has  also 
heen  held  to  render  an  answer  frivolous.  Shearman  vs.  New  York 
Central  Mills,  1  Abb.,  187 ;  Kairdah  vs.  SaUer,  1  Hilt,  558 ;  6  Abb., 
226;  Tofnpkins  vs.  Acer,  10  How.,  309. 

A  plea  of  usury,  wholly  defective  in  not  setting  out  the  facts  relied 
Vol.  n.— 12 
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on,  was  also  held  to  have  been  properly  adjudged  frivolous,  on  motion 
under  the  section,  in  Manning  vs.  Tyler^  21  N.  Y.,  567. 

Where  a  defence  set  up  is  clearly  untenable  under  former  decisions, 
it  may  be  ground  for  holding  it  to  be  frivolous.  Strong  vs.  Stevens, 
4t  Duer,  668 ;  Bank  of  Wilmington  vs.  BarmSy  4  Abb.,  226 ;  The 
PeopU  vs.  McCumher,  27  Barb.,  632  (638);  15  How.,  186  (192); 
affirmed,  18  K  Y.,  315. 

And,  where  uncontroverted  allegations  of  the  complaint  showed  a 
defence  set  up  to  be  wholly  untenable,  judgment  was  awarded  upon  it 
as  frivolous.     BeiUy  vs.  Cook,  22  IIow.,  93 ;  13  Abb.,  255. 

The  questions  as  to  what  will  or  will  not  constitute  a  frivolons 
demurrer,  have  been  already  considered,  and  the  decisions  in  point 
cited,  in  chapter  11.  of  the  present  book,  section  172. 

{e.)  Form  and  iNcroENTs  of  above  Motions. 

In  either  case,  the  notice  of  motion  should  be  framed  in  exact,  accord* 
ance  with  the  terms  of  the  section  under  which  it  is  made. 

If  the  application  be  made  imder  section  152,  the  demand  should  be, 
that  the  pleading,  or  the  defence^  impeached,  be  stricken  out  as  sham 
and  irrelevant,  or  as  either,  if  only  one  of  those  objections  be  applica- 
ble. The  motion  is  an  ordinary  one,  brought  on  in  the  usual  manner, 
and  on  the  usual  notice. 

The  motion  under  section  247  is,  on  the  contrary,  of  a  special  nature. 
Five  days'  notice  only  is  necessary,  and  the  motion  may  be  made  to  a 
judge,  either  in  or  out  of  court.  The  notice  must  also  state  that  a 
judgment  on  the  frivolous  pleading  will  be  applied  for.  If  it  merely 
give  notice  of  application  for  an  order,  it  will  be  insufficient.  And  it 
must  not  ask  that  the  pleading  be  stricken  out.  That  pleading  must, 
on  the  contrary,  remain  upon  and  constitute  part  of  the  record,  in 
order  to  warrant  the  decision,  and  with  a  view  to  its  revision,  on  appeal, 
if  taken.  See,  on  these  points,  Darrow  vs.  Miller,  5  How.,  247 ;  3 
C.  R.,  241 ;  Ra^  vs.  Waahiii^fton  Mutual  Insuraiice  Company,  6  How., 
21 ;  1  C.  R.  (N.  S.),  185 ;  HuU  vs.  Smith,  1  Duer,  649 ;  8  How.,  140  ; 
Lefferta  vs.  Snediker,  1  Abb.,  41 ;  Brigga  vs.  Bergen,  23  N.  Y.,  16:2. 
In  Beilly  vs.  Cook,  22  How.,  93  ;  13  Abb.,  255,  this  distinction  seems 
to  have  been  disregarded. 

A  motion  under  this  section  will,  in  all  cases,  be  necessary  in  order 
to  obtain  any  relief,  for,  however  frivolous  a  pleading  may  be,  it  cannot, 
if  duly  served,  be  disregarded. 

Either  form  of  motion  is  based  upon  the  pleadings  themselves.  ]S"o 
extrinsic  affidavits  will  therefore  be  necessary  to  be  served  with  the 
notice.  Nor  will  any  be  requisite,  when  the  adverse  party  appears. 
Da/rrovo  vs.  MiUer,  5  How.,  247 ;  3  C.  R,  241. 
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The  plaintiff  should  not  ask  too  much.  See  Wesaon  vs.  Jicdd,  1  Abb., 
251.  That  he  lays  ground  only  for  partial  relief  on  the  hearing,  will 
not  form  an  objection  to  the  entertaining  of  the  motion.  De  Sanies  vs. 
Searksj  11  How.,  477.  A  general  demand  for  relief  should  be  always 
sobjoined  to  the  specific  notice,  as  it  may  be  made  the  ground  for  a  par- 
tial striking  out,  though  the  application,  as  originally  made,  may  not  be 
fully  sustainable.  Blake  vs.  JEldred^  18  How.,  240 ;  JBecker  vs.  Mitchell^ 
5  Abb.,  453 ;  6  Duer,  687.  See  also  HuU  vs.  Smith,  1  Duer,  649 ;  8 
How.,  149. 

See,  as  to  the  power  of  granting  relief  under  the  usual  general  demand, 
by  directing  the  defendant  to  satisfy  admitted  portions  of  the  plaintiff's 
claim,  in  connection  with  a  motion  of  this  nature,  Foadick  vs.  Groffy 
22  How.,  158. 

The  exact  objects  of  the  motion,  and  the  exact  portions  of  the  plead- 
ing sought  to  be  impeached,  if  the  objection  be  partial,  ought  in  all 
cases  to  be  distinctly  pointed  out.  Blake  vs.  Eldred,  supra;  though 
this  is  not  indispensable :  see  Bailey  vs.  Lane,  infra. 

It  is  in  the  power  of  a  plaintiff,  or  other  party  aggrieved  by  the 
adverse  pleading,  to  combine  a  demand  for  both  classes  of  relief,  and 
also  one  for  a  partial  expunging  under  section  160,  if  he  think  fit,  in  one 
and  the  same  motion.  People  vs.  McCumber,  18  K.  Y.,  315  ;  affirming 
wime  case,  27  Barb.,  632';  15  How.,  186.  See  also  Bailey  vs.  Lane,  21 
How.,  475  ;  13  Abb.,  354 ;  BurraU  vs.  Bowen,  21  How.,  378. 

And  not  only  so,  but  if  he  omit  to  do  so,  he  makes  such  omission  at  his 
peril  Objections  of  the  above  nature  cannot  be  split  up  into  several 
motions.  They  must  all  be  embodied  in  the  original  notice,  or  relief 
may  be  refused  on  a  subsequent  application.  Desmond  vs.  Woolf,  6 
L  b.,  389 ;  1  C.  R.,  49  ;  Thursly  vs.  MUls  (No.  2),  11  How.,  114. 

A  motion  on  the  above  grounds,  if  made  within  the  period  during 
which  the  pleading  impeached  is  amendable,  may  be  defeated,  by  an 
amendment  of  that  pleading  in  due  course.  It  will  then  be  denied,  but 
without  costs.  Currie  y^.  Baldwin,  4  Sandf.,  690  ;  Burrall  vs.  Moore, 
5  Duer,  654. 

And,  on  the  hearing  of  the  motion,  the  judge  has  full  power  to  grant 
either  an  absolute  or  a  conditional  order,  allowing  an  opportunity  of 
amendment  as  he  may  see  fit.  Witherhead  vs.  Allen,  28  Barb.,  661 ; 
Wtiherspoon  vs.  Van  Dolar,  15  How.,  266.  And  this,  either  in  or  out 
of  court,  where  the  application  is  under  section  247.  Fales  vs.  Hicks, 
12  How.,  153.  These  cases  seem  to  overrule  the  contrary  dictum  in 
SiiearTnan  vs.  New  York  Central  Mills,  1  Abb.,  187  (190).  See  also, 
as  to  a  motion  under  section  152,  Blake  vs.  Eldred,  18  How.,  240 
(244).  But,  if  there  be  any  doubt  as  to  the  propriety  of  extending  this 
relief,  the  court  may  put  the  defendant  to  his  motion  at  special  term. 
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See  Marquise  vs.  Brigham^  12  How.,  399 ;  Tompkins  vs.  Acer^  10 
How.,  309. 

In  opposing  a  motion  on  either  ground,  the  defendant  should,  in  all 
cases,  be  prepared  with  the  usual  affidavit  of  merits,  if  not  already  filed 
and  served.  And,  where  the  good  faith  of  tlie  pleading  is  impeached, 
he  must  also  tender  a  full  and  sufficient  explanation  by  affidavits.  A 
mere  technical  affidavit  of  merits,  or  a  mere  denial  of  bad  faith,  unac- 
companied bj  sufficient  explanation,  will  not  be  sufficient.  The  existence 
of  a  valid  and  sufficient  hondjide  defence  must  be  shown.  If  omitted, 
the  motion  will  be  granted,  and  leave  to  plead  over  may  be  refused. 
See  People  vs.  McCurriher^  above  cited ;  Farmers^  andMechanicf  Bank 
of  liochester  vs.  Smithy  15  How.,  329 ;  AUen  vs.  Fosgate^  11  How., 
218 ;  Appleby  vs.  Elkimj  2  Sandf.,  673 ;  Walker  vs.  HewiU^  11  How. 
395 ;  Fleury  vs.  Roger^  5  Sandf.,  646 ;  Ketchum  vs.  Zerega^  1  E.  D 
Smith,  553  ;  Slack  vs.  CoUen,  2  E.  D.  Smith,  398 ;  Corhett  vs.  Eno,  2;» 
How.,  8 ;  13  Abb.,  65 ;  Miller  vs.  Hughes,  21  How.,  442 ;  13  Abb. 
93,  note. 

The  various  points  which  have  arisen  as  to  the  nature  of  the  decision 
on  a  motion  under  section  247,  and  as  to  whether  it  is  properly  a  judg- 
ment or  an  order ;  and  also  as  to  the  mode  of  reviewing,  and  the  extent 
to  which  such  a  decision  will  be  reviewed  on  appeal,  will  be  hereafter 
noticed  under  their  appropriate  heads.  If  a  pleading  have  been  rightly 
overruled,  the  question  as  to  whether  it  was  or  was  not  actually  frivo- 
lous, will  not  be  entertained  on  such  an  appeal.  Wedey  vs.  Bennett, 
6  Abb.,  498;  6  Duer,  688;  Martin  vs.  Kanouse,  11  How.,  567;  2 
Abb.,  327 ;  OriswoU  vs.  LaveHy,  3  Duer,  690 ;  12  L.  O.,  316 ;  Wither- 
head  vs.  Alien,  28  Barb.,  661  (668) ;  Lee  vs.  Ainslie,  1  Hilt,  277  ;  4 
Abb.,  463. 

K  the  whole  of  an  answer  be  stricken  out  as  irrelevant,  without  leave 
to  plead  over,  the  plaintiff  becomes  entitled  to  sign  judgment  as  on 
default,  nor  can  the  defendant  amend,  or  serve  another  answer.  See 
Aymar  vs.  Chase,  1  C.  E.  (N.  S.),  141. 

{/,)  Motions  to  Elect. 

The  present  is  also  the  proper  period  for  any  other  applications  to  the 
court,  of  a  nature  analogous  to  the  above.  However  defective  it  may 
be  in  its  essentials,  an  adverse  pleading,  when  regular  on  its  face,  can- 
not be  treated  as  a  nullity,  but  the  defect  must  be  impeached  in  r^nlat 
form. 

For  instance,  a  demurrer,  put  in  conjointly  with  an  answer  to  tlw 
same  complaint,  or  the  same  cause  of  action,  is  clearly  bad.  Tb< 
defendant,  however,  cannot  disi*egard  it ;  his  course,  under  those  eir 
jcumstances,  will  be  to  move  to  strike  out  either  the  demurrer  or  tbn 
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answer,  or  that  the  defendant  may  be  compelled  to  elect  by  which 
defence  he  will  abide.  SpeUman  vs.  Weider^  5  How.,  5 ;  Slocum  vs. 
Wheehr^  4  How.,  373;  Struver  vs.  Ocean  Insurance  Company^  16 
How.,  422. 

The  same  power  exists,  with  reference  to  the  assertion  of  inconsistent 
defences,  and,  when  the  objection  is  sustainable,  a  motion  of  the  same 
description  affords  the  proper  remedy.  As  a  general  rule,  however,  this 
objection  will  not  lie  under  the  Code,  where  such  defences  are  separ- 
Htely  stated.  See  this  subject  heretofore  fully  considered,  and  the  cases 
in  point  cited  in  book  VL,  chapter  I.,  section  123,  under  the  head  of 
Inconsistency,  See  especially,  Hockley  vs.  Ogman^  10  How.,  44,  there 
referred  to. 

In  Groslum  vs.  Lyons^  1  C.  R.  (N.  S.),  348,  it  is  laid  down  that,  where 
the  pendency  of  another  action  has  been  set  up  by  the  answer  of  the 
defendant,  it  will  be  irregular  for  the  plaintiff  to  reply  to  such  answer ; 
and  the  proper  practice  will  be  for  him  to  apply  at  once  for  a  reference 
upon  that  particular  point,  the  result  of  which  will  dispose  of  the  pre- 
liminary question.  See  also  Farmers^  Loan  and  Trust  Company  vs. 
Hunt,  1  C.  R  (N.  S.),  1. 

The  proper  way  of  bringing  the  question,  and  the  effect  of  such 
pendency  upon  the  suit,  to  a  conclusive  result,  will  be  by  motion  on 
the  referee's  report,  when  obtained.  See,  as  to  such  a  motion,  when 
the  decision  is  in  favor  of  the  defendant,  Blyderiburgh  vs.  Borate  6 
Duer,  657.  When  the  plaintiff  prevails,  his  application  should  be, 
that  the  particular  defence  be  stricken  out.  If,  when  this  is  done,  no 
fiubstontial  defence  is  left  standing  in  the  answer,  he  may  include  in 
his  application,  a  demand  of  jtfdgment  upon  it,  as  frivolous,  combining 
both  species  of  relief  in  one  notice.     See  eases  cited  in  last  subdivision. 

(g.)  Motions  on  Ground  of  Contempt. 

In  some  cases,  it  may  be  competent  for  the  plaintiff  to  move  to  strike 
out  the  answer  of  the  defendant,  as  a  punishment  of  his  contempt  of 
court.  See  such  relief  granted  conditionally,  on  non-compliance  with  an 
order  directing  the  payment  of  costs  and  alimony,  Barker  vs.  Barker^ 
15  How.,  568  ;  Famhatn  vs.  Famliam^  9  How.,  231. 

Similar  relief  may  also  be  obtainable,  in  respect  of  the  omission  of  a 
defendant  to  comply  with  an  order  for  discovery :  see  section  388, 
rale  16  (10) ;  or  refusing  to  submit  to  an  examination,  section  394. 
These  questions  will,  however,  be  considered  at  a  subsequent  stage  of 
the  work,  in  connection  with  those  particular  proceedings. 
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§  182.  Motion  to  Satisfy  Admitted  Pwtions  of  Demand. 

The  present  will  be  the  appropriate  time  for  oonBideration  of  the 
remedies  provided  in  this  respect,  by  section  244. 

That  section  has  been  already  cited  in  extenso^  and  the  mutations 
which  have  taken  place  in  it  from  time  to  time,  noticed  in  detail,  in 
book  v.,  chapter  V.,  section  116.  It  may  be  convenient,  however,  to 
repeat  in  terms,  this  portion  of  it,  which  runs  thus  : 

"  When  it  is  admitted  by  the  pleading  or  examination  of  a  party,  that 
he  has  in  his  possession,  or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  subject  of  the  litigation,  is  held  by 
him  as  trustee  for  another  party,  or  which  belongs  or  is  due  to  another 
party,  the  court  may  order  the  same  to  be  deposited  in  court,  or  deliv- 
ered to  such  party,  with  or  without  security,  subject  to  the  further 
direction  of  the  court. 

"  Whenever,  in  the  exercise  of  its  authority,  a  court  shall  have  ordered 
the  deposit,  delivery,  or  conveyance  of  money  or  other  property,  and 
the  order  is  disobeyed,  the  court,  besides  punishing  the  disobedience,  as 
for  contempt,  may  make  an  order,  requiring  the  sheriff  to  take  the 
money  or  property,  and  deposit,  deliver,  or  convey  it,  in  conformity  with 
the  direction  of  the  court 

"  When  the  answer  of  the  defendant,  expressly,  or  by  not  denying, 
admits  part  of  the  plaintiff's  claim  to  be  just,  the  court,  on  motion, 
may  order  such  defendant  to  satisfy  that  part  of  the  claim,  and  may 
enforce  the  order  as  it  enforces  a  judgment  or  provisional  remedy." 

These  provisions,  as  there  noticed,  date  substantially  from  the  amend- 
ment of  1851,  except  that  the  power  of  enforcing  the  order  as  a  jndg- 
ment,  contained  in  the  last  clause,  was  added  on  the  amendment  of  1857, 
Before  that  year,  the  only  mode  of  enforcement  was  as  a  provisional 
remedy,  i,  e,,  by  process  of  contempt,  without  the  alternative  now 
allowed,  of  issuing  process  in  the  nature  of  execution.  This  amend- 
ment, in  its  practical  effect,  tends  to  increase  the  scope,  whilst  it  dimin- 
ishes, to  a  certain  extent,  the  stringency  of  the  remedy  as  here  provided. 
See  cases  below  noticed. 

It  will  be  observed,  that  the  two  first  clauses  of  the  provisions,  as 
cited,  apply  equally  to  cased,  where  the  defendant's  admission  of  money 
or  property  in  his  hands  is  obtained  on  his  examination,  as  by  means 
of  his  pleading.  It  will  be,  therefore,  necessary  to  advert  again  to  this 
part  of  the  section,  on  a  subsequent  occasion,  passing  over  that  branch 
of  the  subject  for  the  present. 

This  portion  of  the  section  has  not,  however,  been  made  the  subject 
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of  mncli  discussion.    The  remedy  provided  by  it  is  patent,  and  the  form 
of  the  motion  grounded  upon  it  obvious. 

The  application  should  be  in  the  terms  of  the  section,  with  the  usual 
supplementary  demand  for  further  order  or  relief,  the  motion  being 
grounded  upon  the  admission  relied  on.  And  the  order,  when  made, 
should  be  served  personally,  as  the  ulterior  remedy  may  lie  by  process 
of  contempt.     Code,  section  418. 

Where  the  court  has  imposed  the  giving  of  security  as  a  condition 
of  granting  the  motion,  that  security  should  be  prepared  and  filed,  and 
notice  of  the  filing,  or  a  copy  of  it,  with  such  notice  indorsed,  served 
simultaneously  with  the  order. 

In  Burhaus  vs.  Casey^  4  Sandf.,  706,  this  particular  form  of  the 
remedy  was  granted,  and  funds  in  the  hands  of  the  defendant,  intrusted 
to  his  charge  for  payment  to  a  third  party,  were  ordered  to  be  deposited 
in  court,  or  paid  to  the  third  party  in  question,  within  ten  days ;  and, 
in  the  same  case^  4  Sandf.,  707,  the  same  defendant  was  held  arrestable, 
in  respect  of  his  neglect  to  perform  his  required  duties. 

In  Roberts  vs.  Law^  4  Sandf,  642,  where  the  defendant  admitted 
partnership  funds  to  be  in  his  hands,  which,  on  his  statement,  belonged 
to  the  representative^  of  his  deceased  partner,  he  was  ordered  to  pay 
over  such  funds,  though  the  affairs  of  the  firm  were  still  unsettled. 
The  plaintiffs  were  required,  however,  to  give  security  to  contribute 
towards  payment  of  outstanding  claims,  if  established,  and  also  their 
share  of  future  expenses ;  and  the  defendant  was  allowed  to  retain 
Bofficient  to  cover  claims  against  the  deceased  partner,  contested  in  the 
suit  itself. 

The  remedy  under  the  last  subdivision,  was  foreshadowed  in  Tracy 
vs.  Humphrey^  5  How.,  155 ;  3  C.  E.,  190,  where  similar  relief  was 
granted,  somewhat  summarily  perhaps,  under  the  state  of  the  law  at 
that  time. 

Whilst  the  enforcement  of  the  remedy  lay  merely  in  process  of 
contempt,  involving  imprisonment  of  the  defendant,  the  courts  were  in- 
disposed to  grant  this  relief,  especially  where  bad  faith  could  not  be 
imputed  to  the  defendant.  Thus,  in  Smith  vs.  Olssen,  4  Sandf.,  711, 
where  the  defendant  had  already  offered  judgment  for  the  amount 
admitted  by  him,  an  order  was  refused.  See  also  Ryder  vs.  Union 
India  Rubber  Company^  1  Abb.,  444,  (note).  See^  likewise,  as  to  a 
sum  before  offered  to,  but  refused  by  the  plaintiff,  St.  John  vs.  Thome^ 
2  Abb.,  166.  A  more  extended  view  has  been  taken  of  the  operation 
of  the  section  in  some  cases,  and  orders  of  this  description  have  been 
made  in  ordinary  actions,  when  the  admission  of  partial  indebtedness 
lias  been  clear  ;  notwithstanding  a  previous  general  offer  of  judgment 
for  the  amount  admitted.    Merritt  vs.  Thompson^  3  E.  D.  Smith,  599 ; 
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10  How.,  428  ;  1  Abb.,  223  ;  Meyers  vs.  Trimble,  3  E.  D.  Smith,  607 ; 

1  Abb.,  399  ;  affirming  Bamc  case,  1  Abb.,  220 ;  3  E.  D.  Smith,  608  j 
Quintard  vs.  Secor,  3  E.  D.  Smith,  614 ;  1  Abb.,  393.  See  also  Du- 
senberry  vs.  Wood/ward,  1  Abb.,  443,  as  to  cases  where  the  defendant 
stands  in  a  fiduciary  capacity. 

In  both  Meyers  vs.  Trimble,  and  Quintard  vs.  Secof*,  however,  it  is 
admitted  that  the  remedy  by  process  of  contempt  must  be  cautiously 
administered,  and  that  inability  on  the  part  of  the  defendant  to  pay, 
might  be  admissible  as  a  sufficient  excuse  for  his  contumacy  ou  such 
process. 

In  Merritt  vs.  TTumvpson,  the  amount  had  been  actually  deposited  by 
the  defendant,  so  that  immediate  question  did  not  arise.  The  Superior 
Court  are  more  lenient  in  their  views  on  the  subject,  and  hold  that, 
unless  it  is  clear  that  the  defendant  holds  the  money  in  a  fiduciary 
capacity  at  the  time  of  the  order,  so  as  to  be  then  arrestable  in  respect 
of  its  non-payment,  an  order  for  satisfaction  should  not  be  granted, 
but  the  defendant  should  be  left  to  his  ordinary  remedies.  See  Du- 
senherry  vs.  Woodward,  1  Abb.,  443,  supra.  The  same  principle  is 
maintained  in  the  Supreme  C!ourt,  in  Lane  vs.  Losee,  11  How.,  360 ; 

2  Abb.,  129.  See,  likewise,  Hussel  vs.  Meacham,  16  How.,  193 ; 
Duncan  vs.  Ainslie,  26  Barb.,  199. 

This  line  of  decisions  were  all  previous  to  the  amendment  of  1857. 
rhat  amendment  removes  the  difficulty,  as  it  is  now  competent  for  the 
20urt  to  order  the  enforcement,  as  on  a  judgment,  of  a  sum  admitted 
to  be  due  in  respect  of  a  mere  naked  indebtedness ;  and,  as  on  a  pro- 
visional remedy,  when  the  defendant  stands  in  a  fiduciary  capacity, 
DT  process  against  his  person  might  be  otherwise  obtainable.  See 
Guict  vs.  Murphy,  18  How.,  411 ;  Jiussell  vs.  Meacham,  16  How.,  193 ; 
Duncan  vs.  Ainslie,  26  Barb.,  199. 

Tlie  admission  must,  however,  be  total,  to  warrant  an  order  of  tliis 
nature.  Thus,  where  the  defendants  admitted  a  sum  to  be  in  their 
hands,  oiFering  to  pay  it  into  court,  but  ignored  the  plaintiff's  title, 
an  order  was  refused.  Bender  vs.  Sherwood,  15  How.,  258.  See  also 
Slawson  vs.  Conkey,  10  How.,  57,  as  to  an  admission  of  liability  on 
contract,  but  a  denial  of  it  as  a  liability  in  tort,  according  to  the  form 
of  the  complaint. 

On  a  subsequent  occasion,  however,  an  order  was  made  in  the  same 
action,  for  payment  of  the  same  amount,  a  more  extended  view  being 
taken  of  the  operation  of  the  section.  Slawson  vs.  Conkey,  1  Abb.,  228. 

It  was  also  held,  in  the  sam^  case,  10  How.,  57,  that,  where  the 
admission,  such  as  it  is,  extends,  not  to  part  only,  but  to  the  wholo  of 
the  plaintiff's  claim,  the  case  does  not  come  under  the  section,  but 
the  plaintiff's  application  should  be  for  judgment  on  the  pleadings. 
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Where,  too,  the  amount  of  the  plaintiff's  claim  is  unliquidated,  no 
order  will  be  made.  Coursen  vs.  Harnlin^  2  Duer,  513.  See  also  Dclan 
vs.  Petty,  4  Sandf.,  673. 

It  seems  to  be  settled  that  such  an  order  may  be  made,  as  to  an  ad- 
mitted portion  of  a  single  demand,  leaving  the  controversy  to  proceed 
as  to  the  contested  balance.  See  Guict  vs.  Murphy^  18  How.,  411 ; 
Ihttican  vs.  Ainslie^  26  Barb.,  199.  See  also  Merritt  vs.  Thompson  / 
}fyer$  vs.  Trimble ;  and  Quintard  vs.  Seoor;  SUmson  vs.  ConJcey^  1 
Abb.j  228  ;  Baker  vs.  Nu%shaum^  1  Hilt,  549.  In  Ruasell  vs.  Meachwm, 
16  How.,  J93,  the  court  doubted  whether  it  was  proper  to  grant  this 
relief,  where  it  had  the  effect  of  splitting  up  a  single  cause  of  action. 
It  was,  however,  allowed  in  that  case,  the  admission  extending  to  the 
whole  of  a  separate  count  of  the  complaint.  The  doubt  seems,  however, 
to  be  overruled,  by  the  general  effect  of  the  decisions  above  referred  to. 

In  Baker  vs.  Nusabaum^  1  Hilt.,  549,  it  was  held,  that  rule  57  (35), 
granting  twenty  days  for  the  payment  of  costs,  or  performance  of  con- 
ditions imposed  by  an  order,  has  no  application  to  a  motion  of  this 
description. 

See  Fosdich  vs.  Groffj  22  How.,  158,  as  to  the  power  of  granting 
relief  of  this  nature,  under  the  usual  general  demand,  in  connection 
with  a  motion  for  judgment,  on  the  ground  of  defects  in  the  answer. 

§  183.  Amendmmt  of  Complaint. 

It  will  be  necessary  for  the  plaintiff  to  consider,  at  this  juncture, 
whether,  on  the  defence,  as  disclosed  by  the  pleading  of  the  defendant, 
it  may  not  be  necessary  for  him  to  amend  his  complaint,  either  to  obviate 
any  objection  taken  by  demurrer,  or  to  meet  any  fresh  aspect  of  the 
case,  suggested  by  statements  contained  in  the  defendant's  answer. 

The  pleadings  should  be  carefully  considered  with  this  view,  and 
considered  in  due  time,  as  the  Code  allows  him  only  the  usual  twenty 
days  for  that  purpose,  and,  if  he  omit  to  do  so  within  that  time,  he  loses 
his  power  to  amend  as  of  course.  He  will,  on  the  contrary,  be  driven 
to  a  special  application,  which,  though  entertainable  at  any  time,  may, 
or  may  not,  be  granted,  in  the  discretion  of  the  court.  If  he  require 
more  time,  he  should  be  careful  to  obtain  in  due  season,  either  a  consent 
or  an  order  for  extension,  in  the  usual  manner.  The  subject  of  amend- 
ment has  been  already  fully  treated  in  book  VI.,  chapter  HI.,  devoted 
to  its  consideration. 

If  he  decide  that  the  complaint  requires  no  amendment,  the  next 
point  to  be  considered  is,  whether  the  answer  may,  or  may  not,  require 
*  reply,  or  be  open  to  a  demurrer ;  to  which  subjects  the  next  chapter 
of  this  work  is  devoted. 
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§  184.  DisconHnucmce. 

Before  proceeding,  however,  to  those  considerations,  it  may  be  expe- 
dient to  take  a  glance  at  this  proceeding,  as  one  admissible,  it  is  true, 
at  any  stage,  but  more  eminently  appropriate,  for  obvious  reasons,  to 
this  period  of  the  action,  in  case,  on  a  careful  examination  of  the  plead- 
ings, the  plaintiff  is  satisfied  that  the  defence  set  up  must  prevail,  or  is 
otherwise  convinced  of  the  inexpediency  of  further  prosecution  of  the 
action,  either  in  a  general  point  of  view,  or  with  reference  to  the  pecu- 
liar form  in  which  it  has  been  brought. 

No  particular  form  is  requisite  for  the  notice  of  discontinuance,  but 
it  should  of  course  be  in  writing,  be  duly  and  properly  served,  and  be 
accompanied  with  a  tender  of  the  full  amount  of  costs  and  disburse- 
ments then  actually  due,  as  above  referred  to.    It  is  usual,  and  will  be 
always  advisable,  to  obtain  at  the  same  time  a  consent  from  the  adverse 
party  to  dismiss  the  complaint  without  costs,  and  to  obtain  and  enter 
the  usual  order  thereon,  in  order  that  the  records  of  the  court  may  be 
duly  discharged  of  the  suit,  and  that  no  question  may  arise  thereafter 
on  the  subject.     If  a  consent  be  refused,  the  order  should  be  applied 
for,  on  proof  of  the  service  of  the  notice  of  discontiniiance,  and  pay- 
ment or  tender  of  the  costs.     In  such  case,  it  should  be  on  the  usual 
notice  to  the  adverse  party. 

In  the  first  district  of  the  Supreme  Court,  an  order  for  discontinuance 
by  consent,  may  be  entered  by  the  clerk,  witliout  the  judge's  signature, 
under  the  special  order  of  the  29th  of  September,  1859,  before  cited  in 
book  IV.,  section  72.  In  the  other  districts  and  tribunals,  the  judge^s 
signature  is  necessary. 

The  order  should  be  obtained  and  entered  in  all  cases,  except  where 
the  plaintiffmay.be  disposed  to  place  full  reliance  in  the  good  faith  of 
the  defendant.  And,  even  in  this  case,  it  would  be  better  never  to 
omit  it.  The  mere  service  of  a  notice,  is  of  itself  insufficient  to  work 
an  actual  discontinuance,  and  the  old  practice  of  always  entering  an 
order  is  still  virtually  in  force.  Scherick  vs.  Fanchei\  14  How.,  95 ; 
AveriU  vs.  Patterson^  6  Seld.,  500  ;  10  How.,  85  ;  Bedell  vs.  Powell^ 
13  Barb.,  183 ;  3  C.  K.,  61 ;  Swart  vs.  Borst,  17  How.,  69  (71).  So, 
likewise,  as  to  a  consent  obtained  from  the  defendant  in  person,  but 
never  acted  upon,  either  by  notice  to  the  attorney,  or  entry  of  an  oinier. 
Pilger  vs.  Gou,  21  How.,  155  ;  13  Abb.,  244. 

But  where  the  order  itself  provided  that  the  plaintiff  might  dis- 
continue, by  service  of  a  notice  within  a  given  time,  it  was  decided 
that  such  service  would  have  been  sufficient,  without  the  entry  of  a 
second  order.    It  was  held,  however,  that  the  right  was  gone,  by  oiuis- 
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fiion  to  serve  within  tLe  prescribed  period,  and  that  an  appeal  from  the 
order  had  no  operation  as  an  extension.  Ferry  vs.  Bank  of  CerUral 
New  Tarkj  9  Abb,,  100. 

In  cases  where  a  defence  put  in,  operates  by  way  of  surprise  upon 
the  plaintiff,  he  may  be  allowed  to  discontinue  without  costs,  as  against 
a  defendant  setting  up  that  defence,  on  a  special  application. 

Thus,  this  relief  has  been  granted,  on  the  defence  of  infancy  being  in- 
terposed by  one  of  several  co-defendants.  Cuyler  vs.  Coata^  10  How., 
141;  Wdliiigton  vs.  Cla8a<yii^  18  How.,  10;  9  Abb.,  175 ;  Bvilei*  vs. 
ILorriB^  1  Bosw.,  329.    See  likewise  SL  John  vs.  Hart^  16  How.,  192. 

So  likewise,  as  to  the  defence  of  privilege  from  suit.  Taaks  vs. 
Schmidt,  19  How.,  413. 

So  likewise,  where  the  suit  was  to  sustain  the  plaintiff's  right  under  an 
appeal,  taken  conformably  to  existing  practice,  but  subsequently  adjudged 
by  the  Court  of  Appeals  to  be  void.    Simncy  vs.  Boach,  4  Abb.,  16. 

So  likewise,  in  a  case  of  misnomer  of  a  defendant,  not  actually  served, 
but  who  volunteered  an  appearance.  WaterbuTy  Zeather  Manufacture 
ing  Company  vs.  KrauM,  1  Hilt,  560 ;  9  Abb.,  175,  note. 

It  has  been  held  that  the  plaintiff  may  also  discontinue  without  costs, 
as  against  a  defendant  who  has  not  actually  appeared,  though  he  may 
have  retained  an  attorney.  Schenck  vs.  Fancher,  14  How.,  95  ;  Ave7*iU 
vs.  PaUersony  6  Sold.,  500;  10  How.,  85.  See,  however,  a  contrary  view 
taken  on  this  point,  in  Foster  vs.  Bowen,  1  0.  R.  (N.  S.),  236,  and 
Weiyan  vs.  Beld,  3  Abb.,  46S. 

A  plaintiff  in  foreclosure  may,  on  receiving  his  debt  and  costs,  dis- 
continue without  costs,  as  against  the  mortgagor,  or  junior  encum- 
brancers. GaUagher  vs.  Egan,  2  Sandf ,  742.  See  also,  as  to  discontinu- 
ance of  proceedings  against  a  manufacturing  corporation,  on  payment 
of  the  plaintiff's  claim,  where  no  other  creditors  had  as  yet  intervened 
and  acquired  rights  under  the  proceedings.  AngeU  vs.  SiUsbury,  19 
How.,  48. 

A  motion  of  the  above  nature  must  be  made  at  once,  on  the  ground 
of  the  discontinuance  becoming  known.  If  the  plaintiff  omits  to  do  so, 
he  will  not  be  relieved  from  any  subsequent  costs,  but  must  pay  them. 
St.  John  vs.  Harty  16  How.,  192 ;  Zowerre  vs.  Vail,  5  Abb.,  229.  See 
also  Butler  vs.  Morris,  1  Bosw.,  329  (330).  In  that  case  a  discontinu- 
ance of  this  description  was  allowed  at  the  actual  trial,  the  objection 
then  first  becoming  apparent. 

Of  a  similar  nature  will  be  the  plea  of  an  insolvent's  or  bankrupt's 
discharge,  or  any  other  similar  line  of  defence,  unknown  to  the  plaintiff 
when  the  action  was  commenced.  Under  circumstances  of  this  descrip- 
tion, a  discontinuance  without  costs  may  probably  be  granted. 

On  the  death  of  a  sole  defendant,  the  plaintiff  is  entitled,  as  of  right, 
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to  discontinue,  and  the  representatives  cannot  compel  him  to  proceed 
with  the  action.    Keene  vs.  La  Farge^  1  Bos.,  671 ;  16  How.,  377. 

Where  a  defendant  had  answered  jointly  with  others,  and  his  co-de- 
fendants had  made  an  offer  of  judgment,  it  was  held  that  the  plaintiff, 
on  accepting  and  entering  up  judgment  on  that  offer  against  the  one  de- 
fendant, might  discontinue  without  costs  as  to  the  other.  Stafford  vs. 
Ond^dcnik^  8  Barb.,  99 ;  2  0.  R.,  115. 

But,  if  the  plaintiff  voluntarily  dismisses  the  case  at  the  trial,  as 
against  some  of  the  defendants  jointly  answering,  proceeding  against 
the  others,  payment  of  the  costs  of  the  former  may  be  imposed.  JIfarks 
vs.  JSard^  1  Abb.,  63. 

A  discontinuance  or  dismissal  of  the  above  nature,  entitles  the  plain- 
tiff to  bring  a  second  action,  against  the  defendants  so  dismissed  {Earl 
vs.  CairvpbeU^  14  How.,  330) ;  and,  where  he  cannot  serve  co-defendants 
in  tort,  he  may  discontinue  as  to  them,  at  any  time  before  the  trial. 
McKenzie  vs.  Hackstaff^  1  E.  D.  Smith,  75. 

But,  as  a  general  rule,  and  unless  special  circumstances  intervene,  a 
plaintiff,  on  discontinuing  after  appearance  of  the  defendant,  must  pay 
all  the  lattei'^s  costs  up  to  that  time.  Averill  vs.  Patterson^  6  Seld.,  500 ; 
10  How.,  86  ;  Bedell  vs.  Powell,  13  Barb.,  183 ;  3  C.  E.,  61 ;  Morrison 
vs.  Ide,  4  How.,  304 ;  3  C.  R,  27 ;  Pignolei  vs.  Daveau,  2  Hilt,  584 ; 
North  vs.  Sargeant,  14  Abb.,  223. 

See,  as  to  the  disposition  to  be  made,  with  reference  to  the  costs  of  a 
motion,  pending  at  the  time  of  discontinuance,  Crockett  vs.  Smith,  14 
Abb.,  62.  And,  in  the  same  case,  a  discontinuance  was  held  to  have  the 
effect  of  a  judgment. 

When  an  equity  suit  has  been  continued  by  bill  of  revivor  and  sup- 
plement, the  plaintiff  cannot  subsequently  discontinue,  without  pay- 
ment of  the  costs  of  both  suits  from  the  beginning.  Fisher  vs.  Hall,  9 
How.,  259. 

The  amount  of  costs,  payable  on  a  discontinuance,  when  effected,  will 
be  hereafter  considered,  in  the  chapter  devoted  to  that  subject. 

A  completed  discontinuance  terminates  the  action  for  all  pui^poses ; 
nor  can  any  motion  be  subsequently  made  in  it.  Hojpe  vs.  Acker,  7 
Abb.,  308. 

If  incomplete,  the  proper  course  of  the  defendant  is  to  move  for  a  rule 
of  discontinuance  at  once,  or  for  a  dismissal  of  the  complaint,  should  the 
cause  be  reached,  in  the  same  term  at  which  the  notice  was  served.  He 
will  not  be  permitted  to  keep  the  cause  still  on  the  calendar,  for  the  pur- 
pose of  multiplj'ing  costs.  Jennings  vs.  Fay,  1  C.  R.  (N.  S.),  231.  He 
cannot  enter  up  judgment  for  costs,  on  the  mere  notice,  but  must  pro- 
ceed in  regular  order.  Hicks  vs.  JSrennan,  10  Abb.,  304.  See  also  Wil 
son  vs.  Wheeler.  6  How.,  49  ;  1  C.  E.  (N.  S.),  402. 
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In  ordinary  cases,  the  plaintiff's  right  to  discontinue  is  absolute,  on 
paTiuent  by  him  of  all  costs  to  the  defendant,  and  he  is  entitled  to  his 
order  as  of  course.  Where,  however,  a  counter-claim  is  interposed,  the 
rule  is  not  universal  in  its  application.  If,  by  omitting  to  reply,  the 
plaintiff  has  entitled  the  defendant  to  treat  that  counter-claim  as  admit- 
ted, it  will  then  be  necessary  for  him  to  obtain  the  special  leave  of  the 
court,  and,  unless  he  can  show  special  grounds  for  the  granting  of  leave 
to  that  effect,  it  may  be  refused.  Cockle  vs.  Underwood^  3  Duer,  676  ; 
1  Abb.,  1 ;  12  L.  O.,  283.  So  also,  where  a  discontinuance  after  issue 
joined,  would  have  prejudiced  the  rights  of  the  defendant,  by  enabling 
the  plaintiff  to  plead  the  statute  of  limitations  in  a  new  action,  leave  was 
refused.    Van  Alert  vs.  Schermerhom^  14  How.,  287. 

Where,  however,  issue  had  been  joined  by  a  reply,  and  no  special 
reason  of  inconvenience  to  the  defendant  shown,  the  plaintiff's  right  to 
discontinue  was  admitted,  and  leave  given.  Hees  vs.  Van  Patten^  18 
How.,  258.  And,  before  the  time  to  reply  to  a  counter-claim  has  expired, 
the  plaintiff  may  discontinue,  and  enter  an  ex  parte  order  in  the  usual 
manner,  on  payment  of  costs.  Seaboard  a/nd  Roanoake  Railroad  Com- 
pany vs.  Ward^  18  Barb.,  595 ;  1  Abb.,  46 ;  affirming  same  case,  12  How., 
405 ;  Oaksmith  vs.  Sutherland,  1  Hilt.,  265 ;  4  Abb.,  15. 

In  replevin,  where  the  plaintiff  has  obtained  possession  of  the  prop- 
erty, he  cannot  discontinue  as  of  course,  after  claim  to  it  set  up  by  the 
defendant  in  his  answer.  The  latter,  on  service  of  a  notice,  is  still  enti- 
tled to  bring  on  the  case  in  its  order,  and  take  judgment  for  a  return. 
He  cannot,  however,  take  such  a  judgment,  on  motion  founded  on  the 
notice.     Wilson  vs.  Wheeler,  6  How.,  49 ;  1  C.  R.  (N.  S.),  402. 

One  only  of  several  co-plaintiffs  cannot  discontinue  separately,  with- 
out the  consent  of  the  others.     Perry  vs.  Tynen,  22  Barb.,  137. 

To  be  available  against  the  plea  of  autre  action  pendant,  the  plaintiff 
rami  discontinue  the  former  suit  at  once,  and  before  the  issue  in  that  in 
which  the  plea  is  interposed  is  perfected,  and  the  cause  noticed  for  trial. 
If  he  delays,  the  defendant  will  be  entitled  to  the  benefit  of  his  plea. 
Swart  vs.  Barst,  17  Barb.,  69. 

If  a  suit  be  improperly  brought  in  the  name  of  a  married  woman,  a 
discontinuance  may  be  compelled,  if  that  fact  appear,  upon  her  separate 
examination,  according  to  the  old  chancery  practice.  Rusher  vs.  Mor- 
risy  9  How.,  266. 

In  Coming  v^.  Smith,  2  Seld.,  82,  it  was  held  incumbent  upon  the 
plaintiff  in  forechisure,  to  dismiss  his  bill,  as  against  an  alleged  prior 
encumbrancer,  erroneously  made  a  party  by  him,  unless  he  believed, 
and  was  willing  to  take  the  responsibility  of  showing,  that  the  interest 
of  tuch  encumbrancer  arose  in  fact  subsequent  to  his  mortgage. 

Where  a  wife  voluntarily  discontinues  an  action  commenced  by  her 
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against  her  husband,  he  cannot  be  compelled  to  pay  her  costs  of  that 
action.    Phillips  vs.  Simmons^  11  Abb.,  287. 

Although,  as  a  general  rule,  it  is  competent  for  a  plaintiff  to  discon- 
tinue, on  payment  of  costs,  at  any  stage  of  the  suit  before  trial,  stiU, 
after  he  has  obtained  a  decree,  he  cannot  obtain  an  order  to  dismiss  his 
bill,  without  the  consent  of  all  the  defendants.  Picabia  vs.  Everard^  4 
How.,  113. 

A  submission  to  arbitration  works  an  absolute  discontinuance,  capa- 
ble, however,  of  being  waived  by  special  condition,  or  by  subsequent 
proceedings  in  the  action.    Bud  vs.  Dewey ^  22  How.,  342. 


CHAPTER  V. 


OF  REPLY,  OR  DEMURRER  TO  ANSWER,  AND  PROCEEDINGS 

CONSEQUENT. 


§  185.  General  Considerations. 

Although  already  given  in  book  VI.,  chapter  I.,  it  will  be  con- 
venient to  repeat  the  citation  of  section  153,  by  which  these  pleadings 
are  regulated,  as  finally  amended  in  1860. 

§  163.  (131.)  When  the  answer  contains  new  matter  constituting  a  coun 
ter-claim,  the  plaintiff  may,  within  twenty  days,  reply  to  such  new  matter, 
denying  generally  or  specifically  each  allegation  controverted  by  him,  or  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief;  and  he  may 
allege  in  ordinary  and  concise  language,  without  repetition,  any  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defence  to  such  new  mat- 
ter in  the  answer ;  and  the  plaintiff  may  in  all  cases  demur  to  an  answer  con- 
taining new  matter,  where  upon  its  face  it  does  not  constitute  a  counter- 
claim or  defence ;  and  the  plaintiff  may  demur  to  one  or  more  of  such 
defences  or  counter-claims,  and  reply  to  the  residue  of  the  counter-claims. 

And,  in  other  cases,  where  an  answer  contains  new  matter,  constituting  a 
defence  by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  defend- 
ant's motion,  require  a  reply  to  such  new  matter ;  and,  in  that  case,  the 
reply  shall  be  subject  to  the  same  rules,  as  a  reply  to  a  counter-claim. 

It  w^ill  also  be  convenient  to  notice  shortly,  the  different  changes  in 
the  views  of  the  legislature,  from  time  to  time,  with  respect  to  this  sec- 
tion, as  there  considered  in  detail. 

In  1848,  and  down  to  1851,  the  power  of  replying  extended  genei'allj 
to  new  matter. 
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lu  1851,  it  was  restricted  to  new  matter,  constituting  a  defence  or  set- 
off, and  a  specific  denial  of  each  allegation  was  required. 

In  1852,  the  power  was  again  restricted  to  new  matter  constituting 
a  counter-claim,  the  power  of  general  denial  being  restored.  This  sys- 
tem has  since  continued,  but,  in  1860,  the  concluding  clause  was  added, 
giving  the  defendant  power,  on  cause  shown,  to  require  a  reply  to  new 
matter,  stated  by  way  of  avoidance. 

In  1818,  demurrer  to  answer  was  not  provided  for.  In  1849,  a  power 
was  given  to  demur  to  an  answer,  containing  new  matter,  for  insniSi- 
ciency.  In  1852,  the  power  was  restricted,  to  new  matter  constituting 
a  counter-claim.  In  1855,  a  general  power  of  demurring  to  an  answer 
for  insufficiency  was  allowed.  In  1857,  the  power  of  demurring  was 
narrowed  to  "  an  answer  containing  new  matter,  where  upon  its  face  it 
does  not  constitute  a  counter-claim  or  defence,"  as  the  section  now 
stands ;  and  this  arrangement  has  since  been  unchanged,  the  power  of 
requiring  a  reply  to  a  defence  by  way  of  avoidance,  being  superadded 
in  1860. 

Where  a  special  reply  is  not  asked  for  by  the  defendant,  and  granted 
by  the  court,  new  matter  stated  by  way  of  mere  defence,  not  constitut- 
ing a  counter-claim,  requires  no  reply  at  all,  or,  rather,  the  Code  itself 
sopplies  one,  by  the  operation  of  the  last  clause  of  section  168,  proceed- 
ing thus : 

'*  The  allegation  of  new  matter  in  the  answer,  not  relating  to  a  coun- 
ter-claim, or  of  new  matter  in  a  reply,  is  to  be  deemed  controverted  by 
tlie  adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  case  may 
require." 

This  provision  amounts,  in  eflfect,  to  a  statutory  reply  in  such  cases, 
analogous  to  a  plea  of  the  general  issue,  involving  the  inconvenience  of 
uncertainty,  as  to  the  evidence  that  may  be  tendered  under  it.  Its  scope 
may  he  considered  as  even  wider,  inasmuch  as  any  facts  that,  under  the 
eection  as  it  stood  in  1848,  and  down  to  1852,  could  have  been  replied,  in 
avoidance  of  new  matter  set  up  in  the  answer,  may,  under  the  present 
provision,  be  tendered  in  proof,  without  any  special  allegation,  or  even 
notice  of  intention  to  bring  forward  such  evidence.  The  amendment 
of  1860  tends  gi-eatly  to  the  removal  of  this  inconvenience,  and,  where 
an  affirmative  defence  is  liable  to  be  affirmatively  controverted,  or  where 
the  existence  of  the  facts  constituting  such  a  defence  cannot  be  ques- 
tioned, a  reply  should  in  all  cases  be  required,  and  the  necessary  pro- 
ceedings taken  for  that  purpose.  Still,  an  order  to  that  eflfect  might  be 
refused,  or  omitted  to  be  asked  for ;  and  if  so,  many  cases  are  perfectly 
snpposable,  in  which  a  material  issue  may  fail  to  appear  upon  the  face 
of  the  actual  pleadings,  and  may  even  be  incapable  of  being  formally 
tendered,  and  yet  evidence  upon  that  issue  may  not  only  be  admissible, 
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but  even  decisive.    DiBContinuance  of  an  action,  the  pendency  of  which 
is  set  up  as  a  defence,  may  be  instanced  as  a  case  of  this  nature. 

This  defect  in  the  section  as  at  present  framed,  involving,  as  it  neces- 
sarily involves,  a  departure  from  the  principles,  elsewhere  carried  out, 
of  always  requiring  the  joinder  of  a  specific  issue  of  fact,  and  of  dispens- 
ing with  proof  of  all  affirmative  allegations  not  positively  controverted, 
is  rendered  still  more  glaring,  by  the  total  omission  to  make  any  corre- 
sponding alteration  in  section  154,  which  section,  as  still  retained  with- 
out amendment,  gives  to  the  defendant  power  to  apply  for  judgment,  in 
the  event  of  the  plaintiff's  failure  to  reply  or  demur  to  a  statement  of 
new  matter  in  the  answer,  constituting  a  defence.  It  is  true  that  this 
section  has  received  a  construction  which  amounts  to  a  virtual  substitu- 
tion of  the  tema  counter-claim  for  that  of  defence.     See  Williams  va 

Uptotiy  8  How.,  205 ;  Quin  vs.  Cham\bers^  1  Duer,  673 ;  11  L.  O.,  155. 
Still,  the  anomaly  remains  in  terms,  and  it  has  even  been  held  that  the 
later  controls  and  widens  the  operation  of  the  earlier  section.     Se€ 

yiisner  vs.  Teed^  9  How.,  143.     The  view  taken  in  the  former  cases  is 
however,  supported,  and  that  in  Wisner  vs.  Teed  disapproved,  in  Rxchi 
meyer  vs.  Hdskins^  9  How.,  481 ;  MyaU  vs.  Saratoga  County  Mutual 
Ins^urance  Companyj  9  How.,  488. 

§  186.  Demurrer  to  Answer 

Demurrer  to  answer,  is  confined  to  the  single  ground  of  insufficiency, 
and,  under  the  section,  as  it  now  stands,  it  is  restricted  to  an  answer, 
or  defence  taken  by  an  answer,  containing  new  matter.  A  general 
demurrer  was  only  allowable  from  1855  to  1857.  As  to  the  general 
nature  of  this  power,  while  existent,  see  Gilbert  vs.  Covelly  16  How.,  34. 

Demurrer  will  not  lie,  therefore,  to  an  answer  consisting  of  denials 
only.     See  Thomas  vs.  Harrop^  7  How.,  57 ;  Loomia  vs.  Dorsheimer^ 

8  How.,  9  ;  Simpson  vs.  Loft^  8  How.,  234  ;   Roosa  vs.  Saugerties  and 
Woodstock  Turnpike  Road  Company^  8  How.,  237;  Mead  vs.  Florence^ 

9  How.,  396  ;  Richtmeyer  vs.  Ha-skins^  9  How.,  481 ;  MyaU  vs.  Saror 
toga  County  Mutual  Insurance  Company^  9  How.,  488 ;.  Perkins  vs. 
Famham^  10  How.,  120 ;  Ketchum  vs.  Zerega^  1  E.  D.  Smith,  553 ; 
Kneedler  vs.  Stembergh^  10  How.,  67  (74)  ;  Rice  vs.  0^ Connor^  10  Abb., 
362 ;  Lund  vs.  Seaman's  Savings  Bank^  23  How.,  258.  By  these 
decisions,  the  following  are  overruled  as  to  this  point :  Salinger  vs. 
Lmk^  7  How.,  430 ;  Seward  vs.  Miller^  6  How.,  312 ;  Hopkins  vs. 
Everett,  6  How.,  159;  3  C.  R,  150;  Wimer  vs.  Teed,  9  Uow.,  143. 
And,  from  the  amendment  of  1852,  until  that  of  1855,  demurrer  would 
not  lie  to  matter  of  mere  defence.  See  Quim,  vs.  Charnbers,  1  Duer,  673 ; 
11  L.  0.,  155  ;  Sleight  vs.  Hancox,  4  Abb.,  245 ;   Myatt  vs.»  SarcUaga 
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County  Mutual  Insurance  Compcmy^  8  How.,  428  ;  Reiley  vs.  Thomas^ 
11  How.,  266.    See,  however,  Kneedler  vs.  Stemhergh^  10  How.,  67. 

Demnrrer  has  been  held  to  be  the  proper  form  of  raising  objections 
to  an  answer,  which  require  consideration  by  the  court,  and  to  be  sub- 
stantiated by  argument,  and  which,  therefore,  cannot  so  properly  be 
raised  by  motion.  Litflejohn  y^,  Greeley^  22  How.,  345 ;  13  Abb.,  311. 
Demurrer  will  lie  to  any  separate  counter-claim  or  separate  ground 
of  defence,  nor  will  a  general  heading  effect  an  extension  of  its  opera- 
tion to  other  portions  of  the  answer,  to  which  objection  is  not  actually 
made.  Matthews  vs.  Beaxih^  4  Seld.,  173 ;  reversing  %ame  case^  5 
Sandf.,  256. 

Demurrer  will  not  lie  to  part  of  an  entire  ground  of  defence,  or  in 
respect  of  partial  deficiencies,  properly  the  subject  of  a  motion.  Cobh 
V?.  Frazee^  4  How.,  413 ;  3  C.  R.,  43  ;  Watson  vs.  Husson^  1  Duer,  242 ; 
»S//«VA  vs.  Greenin^  2  Sandf.,  702  ;  or,  in  respect  of  wholly  immaterial 
matter,  Graham  vs.  Stone^  6  How.,  15 ;  1  C.  E.  (N.  S.),  181 ;  Newman 
Vs.  Otto^  4  Sandf.,  668 ;  10  L.  O.,  14.  See  likewise,  Mattheios  vs.  Beachy 
5  Sandf.,  256 ;  not  affected,  on  this  point,  by  the  reversal,  4  Seld.,  173. 
But,  where  immaterial  matter  forms  part  of  a  defence,  otherwise  insuf- 
ficient, and  is,  by  the  terms  of  the  answer,  relied  on  in  bar,  it  may  be 
rea<;hed  by  demurrer.  •  See  Funf  vs.  Bennett^  6  Sandf.,  54 ;  9  L.  O.,  330 ; 
1  C.R.  (N.  S.),  238 ;  Ayres  vs.  OmeU,  18  Barb.,  260  (265). 

Demurrer  will  not  lie,  to  an  answer  amended  on  the  trial.  The 
objection  should  be  presented  at  the  time  of  the  application  for  amend- 
ment,   Therassmh  vs.  Peterson^  22  How.,  98. 

Demurrer  is  the  proper  form  of  objection  to  a  counterclaim,  as  inad- 
missible. Van  Valen  vs.  Zajpham,  13  How.,  240  (246) ;  Merritt  vs. 
MUlardj  5  Bosw.,  645 ;  or,  to  an  inadmissible  set-off,  Welch  vs.  Hazd^ 
t^m,  14  How.,  97  ;  or,  an  insuflBcient  defence.  Bussed  vs.  Harding^  12 
L  0.,  216;  Ryde  vs.  Conrad,  5  How.,  112  ;  3  C.  E.,  162  ;  Thumb  vs. 
Walrath,  6  How.,  196 ;  1  C.  E.  (N.  S.),  316 ;  Gregcyry  vs.  Lem/,  12 
Barb.,  610 ;  7  How.,  37 ;  Merritt  vs.  MiMard,  5  Bosw.,  645 ;  Mer- 
'-hnUi'  Bank  of  New  Haven  vs.  Bliss,  21  How.,  365  ;  13  Abb.,  225 ; 
!)chervierhom  vs.  Gauge,  13  Abb.,  315 ;  or,  to  a  defence  insuflSciently 
pleaded,  Bridge  vs.  Payson,  1  Duer,  614 ;  Arthur  vs.  Brooks,  14 
Barb.,  533 ;  Anilal  vs.  Hunter,  6  How.,  265 ;  ICE.  (N.  S.),  403 ; 
fi/^iv  vs.  Eldred,  18  How.,  240  (242) ;  Lewis  vs.  Eendcdl,  6  How.,  59 ; 
1  C.  R.  (N.  S.),  402 ;  Sayles  vs.  Wooden,  6  How.,  84 ;  1  C.  E.  (N.  S.), 
^^ ;  Buddhigton  vs.  Davis,  6  How.,  401 ;  Th^  People  vs.  Van  Rensse- 
W,  8  Barb.,  189.  N.  B. — ^In  several  of  these  last  cases,  the  law  laid 
down,  as  distinguished  from  the  question  of  pleading,  stands  over- 
niled.  See  reversal  of  last  case,  5  Seld.,  291.  See  also,  as  to  facts 
pleadable,  though  not  constituting  a  bar,  Bush  vs.  Prosser,  1  Kern., 
Vol.  n.— 13 
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347 ;  Houghton  vs.  Tovm&end^  8  How.,  441.  But  the  principles  there 
laid  down,  as  regards  the  mode  of  taking  the  objection,  when  tenable 
in  itself,  are  not  affected  by  such  overruling,  but  hold  equally  good. 
See  aUo  Wilson  vs.  Hobiftson^  6  How.,  110 ;  The  People  vs.  Banker, 
8  How.,  258 ;  Freeman  vs.  Franky  10  Abb.,  370. 

A  demurrer  to  answer,  stands  substantially  on  the  same  ground,  and 
is  governed  by  the  same  rules,  as  an  ordinary  demurrer  under  subdi- 
vision 6  of  section  144.     The  ground  of  insuflSciency  should,  in  all  cases, 
be  stated  upon  its  face,  and  it  will  be  better,  in  stating  that  ground,  to 
follow  the  precise  wording  of  the  section.    A  general  assignment  of 
insufficiency  may  be  made,  and,  under  it,  the  plaintiff  may  avail  him- 
self of  any  objection,  on  that  ground,  which  goes  to  the  merits.     Arthur 
vs.  JBrooksy  14  Barb.,  533 ;  Antbal  vs.  Hunter^  6  How.,  255 ;  1  C.  R. 
(N.  S.),  403 ;    Hyde  vs.  Conrad,  5  How.,  112 ;  3  C.  R,  162.    Prior  to 
the  amendment  of  1857,  it  was  provided  that,  on  a  demurrer  of  this 
nature,  the  plaintiff  must  state  the  grounds  thereof,  and  a  strict  con- 
struction had  been  placed  upon  that  provision.     See  Ketohum  vs. 
Zerega,  1  E.  D.  Smith,  553  (562) ;   Kneiaa  vs.  Seligman,  8  Barb.,  439 ; 
5  How.,  425.    But,  since  that  amendment,  when  those  expressions  were 
stricken  out,  there  can  be  no  doubt  that  a  general  assignment  of  insuf- 
ficiency is  all  that  is  requisite.    And,  not  only  so,  but,  if  the  court  be 
satisfied  that  an  answer  is  insufficient,  they  will  sustain  a  demurrer  to 
it,  even  on  grounds  not  suggested  on  the  argument.    Xenia  Braaich  of 
State  Bank  of  Ohio  vs.  Lee,  2  Bosw.,  694 ;  7  Abb.,  372. 

The  same  rule  prevails  as  to  admissions,  as  in  the  case  of  an  ordinary 
demurrer ;  and  a  plaintiff,  demurring  to  the  answer,  must  admit  all 
facts  pertinent  to  the  question  raised.  Wliere  he  demurs  to  part  of  an 
answer,  and  replies  to  the  residue,  his  demurrer  will  not  stand,  if  the 
reply  be  inconsistent  with  the  admissions  necessary  for  the  purposes 
of  the  demurrer.  Burr  vs.  Wright,  9  How.,  542.  Or  if  a  pleading,  in 
effect  a  demurrer,  be  stated,  as  part  of  a  general  reply.  Clark  vs.  Van 
Deuaen,  3  C.  R.,  219.  See  generally,  as  to  the  facts  admitted  upon 
such  a  demurrer,  Graham  vs.  Dunnigan,  6  Duer,  629 ;  4  Abb.,  426. 

As  in  the  case  of  an  ordinary  demurrer,  demurrer  to  answer  must 
stand  or  fall,  to  the  whole  extent  of  the  pleading  or  ground  of  defence 
demurred  to,  and,  if  any  portion  of  it  be  sufficient,  or  any  material  issue 
be  raised,  the  pleading  will  stand,  however  slight  that  issue  may  be. 
See  Dimon  vs.  Bridges,  8  How.,  16.    So  also  if,  on  a  liberal  conatruc- 
tion,  any  defence  may  be  gathered  fi*om  it.     liiceYB.  O^ConnoTy  lO 
Abb.,  362.    Nor  is  a  defence  demurrable,  on  the  ground  that  it  is 
merely  partial.    See  Houghton  vs.  Tovmaend,  8  How.,  441 ;   WHlis  v&« 
Taggard,  6  How.,  433. 

On  the  argument  of  a  demurrer  to  answer,  it  is  competent  for  the 
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defendant  to  go  behind  it,  and  attack  the  complaint  as  defective ;  but 
the  grounds  of  his  attack  must  be  such  as  would  have  entitled  him  to 
a  judgment,  had  he  elected  to  demur  instead  of  answering.  If  they  fall 
sliort  of  this,  he  cannot  do  so.  Fi'y  vs.  Bennett^  5  Sandf.,  64 ;  9  L.  O., 
330 ;  1 C.  R.  (N.  S.),  238 ;  Schwat  vs.  Fumiss,  4  Sandf.,  704 ;  1  C.  R 
(S.  S.),  342 ;  The  People  vs.  Clarke^  10  Barb.,  120 ;  affirmed  generally, 
5  Seld.,  349 ;  Stoddard  vs.  Onondaga  A7inual  Conference^  12  Barb., 
573;  Ifcfxon  vs.  BenUey^  7  How.,  316 ;  The  Peopley^. Bcmker^  8  How., 
25S.  It  was  held,  however,  in  the  last  case  that,  under  these  circum- 
stances, the  defendant  must  be  held  to  have  waived  all  objections  to 
the  complaint,  except  those  for  want  of  jurisdiction,  or  insufficiency, 
as  provided  in  section  148. 

Where  the  matter  in  the  answer,  admitted  by  the  demurrer,  is  suffi- 
cient in  itself,  as  a  bar  to  the  action,  the  proper  course,  on  the  demurrer 
being  overruled,  will  be  to  enter  judgment,  dismissing  the  complaint, 
though  there  may  be  issues  of  fact  joined.  If  insufficient  for  the  above 
purpose,  an  order  only  should  be  entered.  See  Wightman,  vs.  Shanh- 
knd;  18  How.,  79. 

On  the  service  of  a  demurrer  to  answer,  the  defendant  has,  as  in 
other  cases,  a  right  to  amend,  as  of  course,  except  only  when  such 
amendment  is  made  for  delay,  in  which  case  the  court  will  strike  it  out, 
or  impose  terms.     Cooper  vs.  Jones,  4  Sandf.,  699. 

^here  a  former  adjudication  on  the  same  question  appears  on  the 
face  of  a  supplemental  answer,  it  will  be  demurrable.  Higgins  vs. 
Xayer,  10  How.,  363. 

§  187.  Reply. 

The  uses  and  applicability  of  this  pleading,  as  allowed  prior  to  1852, 
have  been  greatly  restricted  by  the  amendment  of  that  year,  confining 
it  to  cases  where  an  answer  contains  new  matter  constituting  a  counter- 
t'laiia,  and  substituting  the  statutoiy  denial,  provided  by  section  168, 
f  »r  the  former  pleading  by  way  of  replication  to  defences  consisting  of 
WW  matter.* 

TIte  cases  decided  prior  to  that  amendment  may,  therefore,  at  this 
•liftance  of  time,  be  passed  over  without  a  detailed  citation.  It  will 
i*  sufiicieDt  merely  to  enumerate  them,  stating  generally,  that  they 
established  these  principles,  i,  e.j  that  merely  negative  matter  required 
^0  reply ;  that,  to  matter  stated  by  way  of  affirmative  defence,  a  reply 
vu  necessary  in  all  cases ;  but  that,  as  to  purely  immaterial  matter,  it 
▼a£  not  requisite,  inasmuch  as  such  matter,  not  being  sufficient  to  raise 
^  issue,  would  not  stand  admitted,  even  if  omitted  to  be  noticed.  See 
genenlly,  on  these  heads,  Isham  vs.  WUUamsony  7  L.  O.,  340 ;  BaHon 
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vfii.  Sacheii^  3  How.,  358 ;  1  C.  E.,  96 ;  Kinig  vs.  Uiica  Insurance  Com- 
pany^ 4t  How.,  485 ;  Van  Giesen  vs.  Van  Giesen^  12  Barb.,  520 ;  1 
C.  K.  (N.  S.),  414;  Brown  vs.  Spear,  5  How.,  146 ;  3  C.  K,  192;  9 
L.  O.,  97 ;  Howard  vs.  Michigan  Southern  Railroad  Company^  5  How., 
206  ;  3  C.  R.,  213 ;  BeaU  vs.  Camei'on,  3  How.,  414 ;  AvetnlZ  vs.  Poi- 
ierson,  6  Seld.,  500;  10  How.,  85  ;  Walrod  vs.  Bennett^  6  Barb.,  144; 
Wager  vs.  Ide,  14  -Barb.,  468  ;  Stoddard  vs.  Onmxdaga  Annual  Con- 
ference, 12  Barb.,  573 ;  Brown  vs.  McCune,  5  Sandf.,  224;  MerriU\%. 
Slocum,  3  How.,  309 ;  1  C.  E.,  68 ;  Groshon  vs.  Lyons,  1  C.  R 
(N.  S.),  348 ;  Ketchum  vs.  Zerega,  1  E.  D.  Smith,  553. 

The  question,  as  to  what  will  or  will  not  be  considered  as  consti- 
tuting a  counter-claim,  has  been  already  fully  dwelt  upon,  and  the  cases 
in  point  cited,  in  the  last  chapter,  section  179,  subdivision  Counts- 
claim.  If  any  allegation  in  the  answer  be  of  that  nature,  it  must  be 
replied  to ;  if  not,  and  it  be  merely  matter  of  defence,  and  incapable  of 
being  made  the  subject  of  a  cross  action,  a  reply  will  not  merely  be 
unnecessary,  but  even  improper.  See,  as  to  merely  negative  matter, 
SiUiman  vs.  Eddy,  8  How.,  122 ;  lioscoe  vs.  Maison,^  7  How.,  121  : 
Putnam  vs.  De  Forest,  8  How.,  146 ;  Williams  vs.  Upton,  8  How., 
205  ;  Simpson  vs.  Loft,  8  How.,  234 ;  Gilbert  vs.  Cram,  12  How.,  455; 
Bracket  vs.  Wilkinson,  13  How.,  102  ;  McKemie  vs.  Farrell,  4  Bosw., 
192  (201) ;  Duffy  vs.  Duncan,  32  Barb.,  587  (588). 

Even  before  the  amendment  of  1852,  it  was  unnecessary  to  reply 
specially  to  matter,  of  which  evidence  could  be  introduced  imder  tbe 
averments  in  the  complaint,  as  proof  of  a  new  promise  in  answer  to  a 
plea  of  the  statute  of  limitations.  Essdstyn  vs.  Weeks,  2  Kern.,  635 ;  2 
Abb.,  272.  See  also  decision  below,  2  E.  D.  Smith,  116,  sustained  on 
this  point,  though  reversed  on  another.  See  likewise,  as  to  the  sanie 
principle,  Hodges  vs.  Hunt,  22  Barb.,  150.  See  also,  as  to  matter  con- 
stituting a  complete  defence,  but  incapable  of  being  made  the  subject 
of  affirmative  relief,  Vassar  vs.  Livingston,  3  Kern.,  248 ;  affinning 
same  case,  4  Duer,  285 ;  BurraJl  vs.  De  Groot,  5  Duer,  379 ;  Biehy 
vs.  Tho7nas,  11  How.,  266  ;  Davidson  vs.  Remington,  12  How..  310. 

Where,  however,  there  is  any  doubt  whatever,  as  to  whftther  matter 
alleged  by  the  defendants  may,  or  may  not,  constitute  a  counter-claim, 
a  reply  had  better  be  interposed  in  all  cases,  even  at  the  risk  of  its 
being  stricken  out,  as  the  result  of  such  a  motion  will,  at  all  events^ 
remove  the  doubt.     See  Roscoe  vs.  Maison,  7  How.,  121. 

A  set-off  should,  in  all  instances,  be  replied  to.  See,  as  to  the  effect 
of  an  omission  of  this  nature,  on  taking  an  inquest,  Potter  vs.  Smithy 
9  How.,  262. 

A  set-off  may,  it  seems,  be  replied  to  a  set-off,  Miller  vs.  Lasee,  9 
How.,  356 ;  Stewart  vs.  Travis,  10  How.,  148. 
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And,  where  counter-damages  are  claimed  by  the  answer,  a  reply 
should  always  be  interposed.  Lemon  vs.  TruUj  13  How.,  248,  stated  to 
be  affirmed  by  Court  of  Appeals,  16  How.,  576,  note. 

A  reply  to  a  counter-claim,  has  substantially  the  effect  of  an  answer 
to  a  coanter-demand,  and  the  same  rales  as  to  averments,  which  would 
have  been  applicable  to  that  demand,  had  it  been  made  by  way  of  cross 
action,  instead  of  by  way  of  counter-claim,  must  be  generally  observed. 
Every  material  allegation  in  the  answer,  constituting  or  bearing  upon 
the  counter-claim  set  up,  should  be  carefully  denied,  and  a  general 
traverse  of  all  matter  of  that  nature  will,  as  a  general  rule,  be  also 
advisable,  save  only  as  to  portions  of  the  pleading  which  may  be 
demurred  to.  Every  affirmative  allegation,  tending  to  constitute  a 
defence  to  the  counter-claim  set  up,  must  be  alleged,  according  to  the 
usual  rules  of  averment ;  and,  where  the  reply  is  to  a  part  only  of  the 
answer,  or  where  the  plaintiff  replies  to  part  and  demurs  to  part  of  the 
answer,  each  separate  ground  of  reply  should  be  carefully  severed  from 
other  grounds,  and  from  those  portions  of  the  pleading  which  state 
grounds  of  demurrer,  taking  especial  care  that  no  portion  of  the  matter 
demurred  to,  is  controverted,  either  generally  or  specifically.  Each  sepa- 
rate clause  of  the  above  nature  should  be  separately  stated,  and  plainly 
numbered,  to  comply  with  the  requisitions  of  rule  19  (86). 

As  to  the  necessity  of  replying  any  affirmative  matter,  necessary  to 
rebut  or  avoid  a  defence  set  up  by  way  of  counter-claim,  see  Schvhart 
vs.  Harteau,  34  Barb.,  447. 

Denials  made  in  a  reply  are  subject  to  the  same  rules,  and  may  be 
made  in  the  same  manner  as  denials  in  an  answer.  See  Doremus  vs. 
LtmB^  8  Barb.,  124 ;  Gilchrist  vs.  Stevenson^  9  Barb.,  9 ;  Lewis  vs. 
Acker^  11  How.,  163  ;  Gassett  vs.  Crocker^  9  Abb.,  39.  Matter  in  reply 
must  be  pleaded  with  sufficient  detail,  and  not  indefinitely,  Stewart 
vs.  Travis^  10  How.,  148.  But,  these  rules  being  complied  with,  any 
thing  which  might  have  been  pleaded  by  way  of  defence  to  a  cross 
action,  may  be  set  up  by  way  of  reply  to  a  counter-claim  for  the  same 
matter.    Miller  vs.  Losee^  9  How.,  356. 

Departure  from  the  complaint  is  not  admissible  in  a  reply,  being 
expressly  prohibited  by  the  section.  It  cannot,  however,  be  impeached 
by  demurrer,  but  motion  is  the  proper  remedy.  White  vs.  «/oy,  3  Kern., 
83 ;  reversing  same  case^  11  How.,  36. 

Xor  can  defects  in  the  prior  pleadings  be  cured  by  statements  in  the 
reply.    Brawn  vs.  Colie^  1  E.  D.  Smith,  265. 

An  omission  to  reply,  has  the  same  effect  as  an  omission  to  answer, 
aDd  operates  as  a  complete  admission  of  the  facts  alleged  by  the  defend- 
ant (§  168).  See  Lemon  Ys.  TruU,  13  How.,  248  :  affirmed,  16  How.,  576, 
note,  above  cited.    But,  though  admitting  all  facts,  it  does  not  admit 
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the  amount  of  any  damages  claimed.    This  must  still  be  proved  by  the 
defendant.     McKemie  vs.  FarreU^  4  Bosw.,  192. 

In  Sibley  vs.  Waffle,  16  N.  Y.,  180  (182),  it  was  held  that  the  law 
existent  at  the  time  of  trial,  governed  the  case,  with  respect  to  admis- 
sions of  this  nature,  and  that  matter,  constituting  a  defence,  but  omitted 
to  be  replied  to,  was  to  be  deemed  controverted  under  section  168,  the 
trial  having  taken  place  subsequent  to  the  amendment  of  1852  ;  though, 
at  the  time  when  issue  was  joined,  such  matter  required  a  reply,  and, 
if  the  trial  had  been  then  had,  would  have  been  taken  as  admitted. 

§  188.  Proceedings  on  Failure  to  Reply. 

Section  154  gives  a  special  remedy  for  the  defendant  in  the  event  of 
the  plaintiff's  failure  to  reply,  when  necessary,  as  follows : 

If  the  answer  contain  a  statement  of  new  matter  constituting  a  defence, 
and  the  plaintiff  fail  to  reply  or  demur  thereto,  within  the  time  prescribed 
by  law,  the  defendant  may  move,  on  a  notice  of  not  less  than  ten  days,  for 
such  judgment  as  he  is  entitled  to  upon  such  statement,  and,  if  the  ca&e 
require  it,  a  writ  of  inquiry  of  damages  may  be  issued. 

The  original  operation  of  this  section  is  greatly  restricted  by  the 
amendment  of  1852,  confining  the  necessity,  and  indeed  the  power,  of 
reply,  to  cases  where  a  counter-claim  is  interposed.  The  failure,  on  the 
part  of  the  legislature,  to  make  the  necessary  corrections  in  this  section, 
on  the  occasion  of  that  amendment,  has  already  been  noticed  in  the 
present  chapter,  section  184,  and  also  the  construction  put  upon  it,  to 
the  effect  that  the  provision  must  now  be  read  as  if  virtually  amended 
in  conformity.  The  amendment  of  1860  tends  to  the  augmentation  of 
its  practical  utility,  the  power  now  given  to  require  a  reply  to  a  mere 
aflSrmative  defence,  being  capable  of  exercise  in  many  cases,  with  the 
especial  view  of  obtaining  earlier  and  more  complete  relief,  by  means 
of  a  motion  of  the  above  description. 

The  remedy  has,  however,  been  always  of  a  limited  nature,  inasmuch 
as,  to  render  an  application  for  judgment  in  the  defendant's  favor  ap- 
propriate, the  new  matter  stated  in  the  answer,  and  admitted  by  the 
failure  to  reply,  must,  of  necessity,  be  such  as  to  constitute  a  complete 
and  insurmountable  bar  to  the  further  assertion  of  the  plaintiff's  claim. 
It  must  cover  the  whole  gjround,  and  not  merely  a  portion  of  that  claim ; 
and,  in  the  uncorrected  state  of  the  section,  it  is  more  than  doubtfal 
whether  it  can  properly  be  held  to  authorize  the  taking  on  motion  of 
a  judgment  in  the  defendant's  favor,  in  respect  of  a  counter-claim  in 
excess  of  the  plaintiff's  demand.  As  originally  framed,  it  evidently 
looked  to  the  mere  entry  of  judgment,  dismissing  the  complaint  with 
Gosts,  on  the  existence  of  a  complete  affirmative   defence,  such  as 
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payment,  disability,  or  the  like,  being  admitted ;  and  it  is  more  than 
doubtful  whether  its  operation  can  now  be  invoked  for  obtaining  more. 
When,  therefore,  the  judgment  claimable  under  the  admission,  consists 
of  either  more  or  less  than  such  a  dismissal,  with  any  dependent  con- 
sequences, involving  collateral  relief  in  favor  of  the  defendant,  which 
may  naturally  flow  from  the  failure  of  the  plaintiff  to  establish  his 
case  as  stated,  a  resort  to  this  section  can  scarcely  be  appropriate,  and 
the  cause  must  be  brought  on  for  trial  in  the  ordinary  manner.  See 
Riday  vs.  Thomas,  11  How.,  266. 

The  motion  is  clearly  inappropriate  in  the  case  of  a  merely  negative 
answer.  Brovm  vs.  Spear,  5  How.,  146 ;  3  C.  R.,  192  ;  9  L.  O.,  97. 
It  is  equally  bo,  where  the  issue  tendered  by  the  answer  is  not  decisive 
of  the  whole  case,  but  others  remain  to  be  tried,  on  the  defendant's 
denials  of  the  plaintiff's  allegations.  Comstock  vs.  HaUecK  1  C.  R. 
(N.  S.),  200.  But,  where  such  denials  are  merely  part  of,  and  for  the 
purposes  of  an  affirmative  defence,  as  in  the  case  of  a  plea  of  title  in 
the  defendant,  and  also  license  from  the  plaintiff,  in  an  action  for 
trespass,  the  motion  may  be  sustained.    Same  case. 

When  admissible,  a  motion  of  this  nature  should  be  founded  on  the 
pleadings,  relief  being  demanded  in  the  terms  of  the  section.  No 
aJBidavit  of  extraneous  matter  will  be  necessary.  Brown  vs.  Spear, 
mpra. 

It  cannot  be  made  at  chambers,  except  in  the  first  district,  no  judge 
out  of  court  having  the  power  to  grant  this  species  of  relief.  See 
Aymar  vs.  Ghase,  12  Barb.,  301 ;  1  C.  R.  (N.  S.),  330. 

An  omission,  at  the  time,  to  make  a  motion  of  this  description,  does 
not  preclude  the  defendant  from  demanding  such  a  judgment,  on  the 
actual  trial  of  the  cause.    Bridge  vs.  Payson,  5  Sandf.,  210. 

As  to  tiie  terms  to  be  imposed  on  granting  leave  to  reply,  on  a  motion 
of  this  description,  see  Monteca/rhole  vs.  Mwndd,  16  How.,  141. 

{a.)  Other  Motions  for  Judgment  fob  Defendant. 

In  Blyderiburgh  vs.  Borst,  5  Duer,  657,  where  an  issue  of  the  pend- 
ency of  another  action,  as  taken  by  the  answer,  had  been  referred, 
and  decided  in  the  defendant's  favor,  judgment  of  dismissal  was 
granted,  on  motion,  without  proceeding  to  a  trial  of  any  other  of  the 
issues  joined. 

§  189.  Defendants  Proceedings  on  B^ly. 

If  the  reply  put  in  be  unobjectionable,  a  complete  issue  is  now 
joined,  and  the  cause  proceeds  to  trial  in  the  regular  course. 
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{a.)  Demurrer  to  Reply. 

If,  on  the  contrary,  that  reply  be  insufficient,  section  156  providea 
the  remedy  as  follows : 

§  155.  If  a  reply  of  the  plaintiff  to  any  defence  set  up  by  the  answer  of 
the  defendant  be  insufficient,  the  defendant  may  demur  thereto,  and  shall 
state  the  groimds  thereof. 

This  section  is  open  to  the  same  remarks,  as  to  the  omission  of  the 
legislature  to  amend  it  in  1852,  as  are  applicable  to  section  154,  and 
will,  doubtless,  receive  the  same  construction,  as  to  the  virtual  sub- 
stitution of  the  term  counter-claim  for  that  of  defence  as  above  noticed. 
The  same  remark  may  be  made,  as  to  the  practical  extension  of  its 
operation  by  the  amendment  of  1860. 

The  following  decisions  may  be  noticed,  as  applicable  to  the  more 
extended  operation  of  the  section,  as  regards  defences  in  general,  prior 
to  the  amendment  of  1852 :  Hae  vs.  Washington  Mutual  Insurance 
Company^  6  How.,  21 ;  1  C.  R.  (N.  S.),  185  ;  Slocum  vs.  Hooker ^  13 
Barb.,  536  ;  reversing  same  case,  12  Barb.,  563 ;  6  How.,  167 ;  10  L.  O., 
49.  A  reply,  not  involving  any  traversable  fact,  but  merely  denying 
a  conclusion  of  law  from  facts  alleged  in  the  answer,  was  held  bad  on 
demurrer,  in  Bentley  vs.  Jones,  4  How.,  202.  Willis  vs.  Havemeyer^  5 
Duer,  447,  is  also  an  instance  of  judgment  for  the  insufficiency  of  a 
reply  to  matter  in  defence.  Winslow  vs.  Bu^,  11  How.,  373,  appears  to 
be  a  case  of  the  same  nature. 

Departure  from  the  complaint  is  no  ground  of  demurrer  to  a  reply, 
the  remedy  in  such  case  is  by  motion.  White  vs.  Joy,  3  Kern.,  88 ; 
reversing  same  case,  11  How.,  36. 

In  Stewart  vs.  Travis,  10  How.,  148  (152),  it  is  laid  down  that  the 
proper  mode  of  testing  the  sufficiency  of  new  matter  stated  in  a  reply, 
is  by  demun*er. 

This  species  of  demurrer  is,  as  above  stated,  only  admissible  for  insuf- 
ficiency, and,  on  the  face  of  it,  the  grounds  must  be  stated.  A  simple 
impeachment  for  insufficiency  may,  however,  be  sufficient,  without  enter- 
ing into  any  detailed  specification.  See  White  vs.  Joy,  11  How.,  36 ; 
the  reversal  of  which  case  does  not  afiect  the  decision  on  this  point. 
See  also  cases  cited  in  section  185,  under  the  head  of  Demurrer  to 
Answer. 

(<7.)  Other  Remedies. 

It  is  of  course  open  to  the  defendant  to  move,  in  the  usual  manner,  to 
strike  out  irrelevant  or  redundant  matter  contained  in  a  reply,  if  it  be 
open  to  that  objection. 

It  might  possibly  be  held,  though  the  point  is  by  no  means  free  from 


BEPLT,   OB  DEMirBBEK  TO   ANSWER. §    190.  201 

doubt,  that  it  is  also  competent  for  the  defendant  to  move,  under  sec- 
tion 152,  to  strike  out  an  objectionable  reply,  as  a  /'  sham  or  irrelevant 
defence."  See  Hae  vs.  Washinfftan  Mutual  Insurance  Compayiy^  above 
cited. 

And  an  unauthorized  reply  may  be  stricken  out  on  motion.  Devlin 
vs.  Bevins,  22  How.,  290. 

Another  proceeding  open  to  the  defendant,  if  the  circumstances 
admit,  is  to  move  for  judgment  on  the  reply  as  frivolous,  under 
section  247. 

§  190.  Amendment  of  Answer. 

If  the  reply  disclose  new  facts,  necessitating  an  amendment  of  the 
answer,  it  is  competent  for  the  defendant  to  adopt  such  course  within  the 
usual  time.  If  he  take  that  step,  he  does  so  subject  to  the  contingency 
of  the  plaintiff's  amending  his  complaint  in  consequence,  and  of  the 
whole  circle  of  pleading  being  recommenced. 

From  the  time  of  the  service  of  the  reply,  issue  is  to  be  considered  as 
finally  joined,  subject,  during  the  period  allowed  him  for  that  purpose, 
to  the  defendant's  right  to  amend.  Notwithstanding  the  temporary 
existence  of  that  right,  the  plaintiff  is,  nevertheless,  at  liberty  to  proceed 
with  the  cause,  by  serving  notices  of  trial,  &c.,  &c.,  immediately  after 
the  reply  is  served,  and  is  bound  to  do  so  at  once,  if  the  defendant 
waives  his  right  to  amend,  either  by  express  notice,  or  by  noticing  the 
cause  himself.  Cussan  vs.  Whalon^  5  How.,  302  ;  1  C.  E.  (N.  S.),  27, 
above  cited.  If,  however,  he  take  judgment  within  such  period,  and 
without  such  waiver  on  the  part  of  the  defendant  as  above,  he  does  so 
at  his  peril,  and  under  the  risk  of  having  such  judgment  set  aside,  if 
the  defendant  serve  an  amended  pleading  in  time.  Washburn  vs. 
Herrick^  4  How.,  15 ;  2  C.  R.,  2 ;  Dickerson  vs.  Bearddey^  1  C.  K., 
37  ;  6  L.  O.,  389. 

In  all  cases  where  demurrer  will  lie  to  an  answer,  it  is  amendable  as 
of  course,  within  the  usual  period,  whether  demurred  to  or  not.  From 
1855  to  1857,  this  power  extended  to  all  answers  containing  allegations 
of  new  matter.  See  Toumaend  vs.  Pla%  3  Abb.,  323.  Prior  to  the  for- 
mer and  since  the  latter  year,  it  must  be  held  to  be  confined  to  answers 
setting  up  a  counter-claim.  Farrand  vs.  Herheaon^  3  Duer,  655.  Nor 
does  the  right  apply  to  an  answer  consisting  of  denials  only.  Lampsan 
vs.  McQueen^  15  How.,  345. 

Matter  in  answer  to  the  original  complaint,  cannot  be  introduced  into 
an  answer  to  a  supplemental  one,  without  special  leave  of  the  court. 
Dann  vs.  Baker^  12  How.,  521. 

But,  when  the  defendant's  right  to  amend  as  of  course  exists,  it  Ib 
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absolute,  and  cannot  be  interfered  with,  unless  the  amendment  is  merelj 
colorable,  and  made /or  the  purposes  of  delay  only.     Griffin  vs,  Coheny 

8  How.,  451. 

See  the  subject  of  amendment,  heretofore  considered  in  its  general 
aspect,  in  book  VI.,  chapter  III. 

§  191.  Final  Joinder  of  Issue. — Admissions  in  Pleadings. 

The  above  proceedings  being  exhausted,  issue  is  now  joined,  and  the 
eifcct  of  the  completion  of  the  pleadings,  as  r^ards  specific  allegations 
of  fact,  is  laid  down  by  section  168,  as  follows : 

§  168.  Every  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  as  provided  in  section  149 ;  and  every  material  allegation  of  new 
matter  in  the  answer,  constituting  a  counter-claim,  not  controverted  by  the 
reply,  as  prescribed  in  section  153,  shall,  for  the  purposes  of  the  action,  be 
deemed  as  true.  But  the  allegation  of  new  matter  in  the  answer,  not  rela- 
ting to  a  counter-claim,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  case 
may  require. 

The  provisions  of  the  section  are  plain,  and  explain  themselves.  It 
will  be  observed,  however,  that,  in  order  to  its  operation,  the  allegation 
omitted  to  be  controverted  must  be  material. 

To  be  material  in  this  sense,  the  allegation  must  be  of  such  a  nattu'c 
as  to  raise  a  direct  issue,  without  proof  whereof,  the  action  cannot  be 
maintained.  Cotmoaa  vs.  Mier^  2  E.  D.  Smith,  314 ;  Nevmian  vs. 
OUo^  4  Sandf.,  668 ;  Oechs  vs.  CooTc^  3  Duer,  161 ;  Ketchum  vs.  Zerega, 
1  E.  D.  Smith,  663 ;  Fry  y^.  Bennett,  5  Sandf.,  54 ;  1  C.  R.  (N.  S.),  238 ; 

9  L.  O.,  330.  In  Mayor  of  Albany  vs.  Curdiff,  2  Comst.,  165  (170),  the 
rule  is  strictly  laid  down,  and  it  is  held  that  "  every  averment  is  mate- 
rial, unless  it  may  be  struck  out  as  surplusage,  and  what  cannot  be  so 
struck  but,  must  be  proved."  There  can  be  no  doubt  but  that  this  is 
the  safer  rule,  and  that  it  will  be  unsafe  to  rely  npon  any  fact,  as  being 
admitted  by  non-denial,  unless  the  case  clearly  comes  witliin  it. 

But  purely  immaterial  matter,  such  as  mere  averments  of  value  or 
damages,  matter  in  mitigation,  and  the  like,  which,  though  necessary  to 
be  proved,  as  regards  the  measure  of  recovery,  do  not  go  to  establish  or 
to  avoid  a  cause  of  action,  need  not  be  controverted,  and  must  be  proved 
at  all  events.  See  the  cases  above  cited.  Isham  vs.  WiUiamson,  7 
L.  O.,  340  ;  McEemie  vs.  FarreU,  4  Bosw.,  192 ;  Sands  vs.  St.  John^ 
23  How.,  140. 

Nor  will  any  allegation  be  treated  as  admitted,  nnless  it  is  pleaded. 
Same  cases;  also  Harlow  vs.  Hamilton,  6  How.,  475 ;  Stoddard  vs. 
Onondaga  Anrnial  Conference,  12  Barb.,  573.    And  the  principle  only 
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applies  to  aUegations  of  facts.      Barton  vs.  Sackett^  8  How.,  358; 

1  C.  R,  96. 

The  admission  will  apply  to  any  portion  of  an  allegation  omitted  to 
be  traversed.  Levy  vs.  Bend^  1  E.  D.  Smith,  169.  But  partial  admis- 
sions will  not  have  the  operation  of  controlling  the  eifect  of  a  general 
denial.  Troy  and  BuUand  Bailroad  Company  vs.  Kerr^  17  Barb., 
581.  See  also  Swift  vs.  Exng%Uy^  24  Barb.,  541.  And,  to  be  avail- 
able, an  admission  must  be  unqualified  and  clear.  L&win  vs.  Stewart^ 
17  How.,  5 ;  reversing  same  case,  10  How.,  509. 

Where  an  admission  in  a  pleading  is  relied  on,  the  whole  must  be 
taken  together.  The  adverse  party  cannot  avail  himself  of  such  por- 
tion as  makes  in  his  favor,  and  reject  the  residue.    Stuart  vs.  Eissam^ 

2  Barb.,  493 ;  Gildersleeve  vs.  Mahony^  5  Duer,  383.     See,  as  to  the 
same  principle,  Dorlon  vs.  DoxiglasSy  6  Barb.,  451. 

An  admission  of  this  nature  is  personal,  and  confined  to  the  defend- 
ant in  whose  pleading  it  is  found.  It  will  have  no  effect  on  the  case 
of  any  co-defendants.  Woodworth  vs.  BeUowa,  4  How.,  24 ;  1  0.  R., 
129 ;  Swift  vs.  Eingaley,  24  Barb.,  541. 

Snch  an  admission,  when  existent  in  an  answer,  and  covering  the 
whole  ground  of  an  issue,  entitles  the  plaintiff,  jprimd  facie^  to  a  ver- 
dict on  that  issue.  Bacon  vs.  Cropsey^  3  Sold.,  195  (198).  See  also 
Wdlrod  vs.  Bennett^  6  Barb.,  144,  there  referred  to. 

The  effect  of  such  an  admission  is,  to  relieve  the  adverse  party  from 
the  necessity  of  adducing  any  proof  of  the  facts  so  admitted,  and  to 
exclude  evidence  in  contradiction  of  them.  Walrod  vs.  Bennett^  supra; 
HackM  vs.  Richards,  11  L.  O.,  315 ;  affirmed,  3  E.  D.  Smith,  13.  See 
generally,  as  to  an  admission,  Yan  Giesen  vs.  Van  Gie^en,  6  Seld.,  316. 

If  a  party  who  has  made  such  an  admission  on  the  pleadings,  goes  to 
trial  with  them  as  they  stand,  he  cannot  then  retract  it.  Livingston 
VB.  Miller,  4  Seld.,  283  (289).  And  the  objection  will  be  fatal,  if  then 
taken,  though  the  party,  if  vigilant,  could  have  previously  moved  for 
judgment.     Bridge  vs.  Payson,  5  Sandf.,  210. 

But,  to  be  available,  the  admission  must  be  relied  upon,  at  the  trial 
of  the  cause.  If  not  then  brought  forward,  the  benefit  of  it  will  be 
waived,  and  it  cannot  be  made  available  for  the  first  time,  on  appeal. 
WiUiams  vs.  Bayes,  20  N.  Y.,  58 ;  Smith  vs.  Floyd,  18  Barb.,  522. 
But,  when  relied  upon  in  due  time,  it  is  conclusive  in  every  stage  of  the 
suit,  though,  in  a  proper  case,  it  may  be  allowed  to  be  cured,  by  an 
amendment,  or  by  a  pleading  nunc  pro  tunc.  Willis  vs.  UhderhiU,  6 
How.,  396. 

Where,  by  omitting  to  reply^  a  plaintiff  has  admitted  a  partial  coun- 
ter-claim, he  cannot  take  an  inquest  for  the  whole  of  }ns  demand.  Pot- 
ter vs.  Smith,  9  How.,  262. 
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CHAPTER  VL 


ABATEMENT  AND  REVIVOR.-SUPPLEMENTAL  PLEADING. 


Before  passing  on  to  the  ulterior  proceedings  consequent  on  the 
joinder  of  issue,  these  remedies,  involving  a  change,  more  or  less  mate- 
rial, in  such  issue,  arising  out  of  subsequent  events,  require  considera- 
tion.   They  will  be  treated  in  the  order  of  the  title. 

§  192.  Abatement  and  Mevivor. 

The  provision  of  the  Code  on  this  subject  is  contained  in  section  121, 
already  given  in  full  in  book  II.,  cliapter  I.,  section  31,  under  the  head 
of  Parties.  Being  short,  a  re-citation  will  be  convenient.  It  runs 
thus :  ' 

§  121.  (101.)  No  action  shall  abate  by  the  death,  marriage,  or  other  dis- 
ability of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survive  or  continue.  In  case  of  death,  marriage,  or  other  disability 
of  a  party,  the  court,  on  motion,  at  any  time  within  one  year  thereafter,  or 
afterwards  on  a  supplemental  complaint,  may  allow  the  action  to  be  contin- 
ued by  or  against  his  representative  or  successor  in  interest.  In  case  of  any 
other  transfer  of  interest,  the  action  shall  be  continued  in  the  name  of  the 
original  party ;  or  the  court  may  allow  the  person  to  whom  the  transfer  is 
made,  to  be  substituted  in  the  action. 

After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong,  such  action 
shall  not  abate  by  the  death  of  any  party,  but  the  case  shall  proceed  there- 
after, in  the  same  manner  as  in  cases  where  the  cause  of  action  now  survives 
by  law. 

At  any  time  after  the  death,  marriage,  or  other  disability  of  the  party 
plaintiff,  the  court  in  which  an  action  is  pending,  upon  notice  to  such  per- 
sons as  it  may  direct,  and  upon  application  of  the  person  aggrieved,  may,  in 
its  discretion,  order  that  the  action  shall  be  deemed  abated,  unless  the  same 
be  continued  by  the  proper  parties,  within  a  time  to  be  fixed  by  the  court, 
not  less  than  six  months,  nor  exceeding  one  year  from  the  granting  of  the 
order. 

The  last  clause  waa  added  on  the  amendment  of  1862 ;  that  immediately  previous,  on  that 
of  1857.    The  first  clause  of  the  section  was  in  the  original  Code,  having  been  altered  in  1849. 

By  the  amendment  made  in  section  132,  in  1862,  the  court  is  also 
authorized  to  remove  a  notice  of  lis  pendens  from  the  file,  at  any  time 
after  an  absolute  abatement. 
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(a.)  Abatement. 

The  test  of  the  abatement  or  non-abatement  of  an  action  is,  as  will 
be  seen,  whether  the  cause  of  action  does  or  does  not  survive  or  con- 
tinue. If  it  be  of  such  a  nature  as  to  die  with  the  person,  the  abatement, 
on  death  before  verdict,  is  complete  and  final ;  in  other  cases,  it  is 
remediable.  A  technical  abatement  does  not,  in  fact,  take  place ;  but, 
in  cases  of  death  or  disability,  it  is  virtually  impossible  to  continue  the 
action,  until  the  proper  measures  have  been  taken. 

In  actions  for  personal  tort,  the  abatement,  by  death  of  either  party 
before  verdict,  is,  as  above  stated,  complete ;  death  after  verdict  is  espe- 
cially provided  for  by  the  section,  as  now  amended.  But  it  has  been 
held  that,  in  the  statutory  action  for  death  by  negligence,  the  cause  of 
action  continues,  and  that  the  suit  may  be  revived,  as  against  the  exec- 
utors of  a  defendant.  Doedt  vs.  WiswaU^  15  How.,  128 ;  Yertore  vs. 
Wiswall,  16  How.,  8 ;  overruling  Norton  vs.  WiawaU^  14  How.,  42. 

And,  although  technically  sounding  in  tort,  an  action  for  injury  to 
property,  survives  in  the  same  manner  as  an  action  on  contract.  Vide 
2  R.  S.,  448,  §  1 ;  Haight  vs.  Hayt,  19  N.  Y.,  464. 

Replevin  is  not,  however,  an  action  of  this  nature,  but,  on  the  con- 
trary, it  is  fully  abated  by  the  death  of  a  party.  Hopkins  vs.  Adams^ 
5  Abb.,  351 ;  6  Duer,  685.  See  also  BurcJde  vs.  Lv^e^  1  Comst.,  163. 
See  likewise  cases  below  cited,  with  reference  to  ejectment. 

In  a  case  of  personal  tort,  the  civil  death  of  a  party  works  a  complete 
abatement.  Freeman  vs.  Franks  10  Abb.,  370.  And,  in  other  actions, 
imprisonment  for  a  term  of  years  works  an  abatement  jpro  tempore^  and 
involves  the  necessity  of  a  revivor.     O^Brierv  vs.  Hagan^  1  Duer,  664. 

And,  where  the  death  of  a  party  before  judgment,  though  not  actually 
proved,  is  to  be  presumed,  it  will  render  any  subsequent  proceedings 
irr^;ular.     Gerry  vs.  Post^  13  How.,  118. 

But  death  of  a  party,  after  decree,  works  no  abatement,  and  subse- 
quent proceedings  to  carry  out  the  directions  of  the  court  will  be  equally 
valid.  Thming  vs.  Thwing^  18  How.,  458 ;  9  Abb.,  323 ;  Lynde  vs. 
O'Donnel,  21  How.,  34;  12  Abb.,  286. 

The  dissolution  of  a  corporation  works  no  abatement,  but  the  action 
may  be  still  continued  in  the  corporate  name,  or  in  that  of  its  trustees. 
New  York  Marbled  Iron  Works  vs.  Smithy  4  Duer,  362. 

Death  of  a  party,  after  the  hearing  of  a  cause  by  the  court,  but  before 
its  actual  decision,  has  been  held  to  work  no  abatement.  Judgment 
may  be  entered,  nunc  pro  tunc,  as  of  the  day  of  trial,  and  the  remedy 
of  the  representative  will  be  to  come  in  and  appeal.  Fhle  vs.  Mayer^  8 
How.,  244.  See  also  Diefendorf  vs.  House^  9  How.,  243.  It  is  not 
analogous  to  the  case  of  the  death  of  a  party  after  trial,  but  befoi'e 
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verdict.  See  also  as  to  the  entry  of  judgment,  ntmc  pro  tunCy  where 
delayed  by  reason  of  exceptions  taken,  Crawford  vs.  Wil&on^  4 
Barb.,  504  (524). 

The  death  of  an  appellant,  pending  an  appeal,  has  no  effect  upon  its 
prosecution,  but  his  representatives  may,  nevertheless,  claim  to  have 
the  suit  revived,  as  against  them,  even  when  of  a  personal  nature,  in 
order  to  secure  their  rights,  for  the  purposes  of  an  ulterior  appeal, 
where  admissible.  Miller  vs.  Ghinn,  7  How.,  159.  See  also,  as  to  their 
rights  in  respect  to  the  prosecution  of  such  appeal,  Beach  vs.  Gregory^ 
2  Abb.,  203.     See  likewise  2  E.  S.,  185,  sections  117  to  119. 

In  Warren  vs.  Eddy^  13  Abb.,  28,  it  was  held,  that  the  respondent 
could  not  take  an  affirmance  by  default,  after  the  death  of  the  appellant, 
and  that,  in  such  case,  the  proper  course  was  to  have  an  administrator 
appointed,  and  the  action  revived,  in  the  name  of  such  administrator. 

In  the  Court  of  Appeals,  the  right  of  continuance  of  an  appeal  by  the 
representatives  of  a  deceased  appellant  may,  it  seems,  be  secured  by 
motion  to  that  tribunal,  without  any  application  to  the  court  below,  the 
provisions  of  section  121,  not  being  applicable.  lla^Unga  vs.  McKinUy^ 
8  How.,  175.  But,  in  the  event  of  a  new  trial  being  ordered,  it  would 
seem  that  a  motion  below  would  then  be  necessary. 

The  death  of  a  sole  plaintiff  works  an  absolute  abatement,  and  no 
proceeding  whatever  can  be  subsequently  taken  in  the  suit,  until  it  is 
duly  revived.     Jarvis  vs.  Fdch^  14  Abb.,  46. 

The  death  of  a  judgment-debtor,  abates  supplementary  proceedings 
against  third  parties.  Ilazewell  vs.  Penrrujm^  13  How.,  114 ;  2  Abb., 
230.  The  death  of  a  plaintiff,  prevents  the  subsequent  issuing  of  execu- 
tion in  his  name.  Bellinger  vs.  Ford^  21  Barb.,  311*;  Thurston  vs.  King^ 
1  Abb.,  126 ;  Jay  vs.  Marline^  2  Duer,  654.  And  death  of  a  party,  after 
the  argument  of  a  motion,  suspends  any  entry  of  the  decision,  until  the 
suit  has  been  revived.     Heed  vs.  Butler^  11  Abb.,  128. 

No  abatement  takes  place  in  ejectment,  by  reason  of  the  death  of  any 
of  the  parties,  except  in  the  case  of  a  sole  defendant.  Vide  2  R.  S., 
308,  section  32.  Such  a  death  abates  the  action,  and  a  new  case  of  ac- 
tion accrues  against  the  succeeding  occupant.  Putnam  vs.  Van  Buren^ 
7  How.,  31. 

So  also,  a  transfer  of  all  the  interest  of  a  sole  defendant,  puts  an  end 
to  the  action.  The  plaintiff  has  a  new  cause  of  action  against  the  trans- 
ferree.  Mosdy  vs.  Albany  Northern  Railroad  Company ^  14  How.,  71 ; 
Mosely  vs.  Moaely^  11  Abb.,  105.  See,  however,  j?^  contra^  Waldorp 
vs.  BorUcy  4  How.,  368. 

The  title  of  parties  claiming  to  have  succeeded  to  the  right  of  a  de- 
ceased plaintiff  in  ejectment,  must  be  clear,  and  there  must  be  no  oon-^ 
flict  between  them,  otherwise  the  court  will  not  order  a  substitution.   8L 
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John  vs.  We«t^  10  How.,  253.     See  also  previous  decision  in  same  case^ 
4  How.,  329 ;  3  C.  R.,  85. 

The  section  makes,  as  will  have  been  seen,  express  provision  as  to  the 
case  of  a  transfer  of  interest,  otherwise  than  by  death,  marriage,  or  other 
disability.  In  snch  cases,  the  rule  is  to  continue  the  action  in  the  name 
of  the  original  party ;  but  the  court  may  allow  the  transferree  to  be 
substituted.  This  will,  of  course,  be  effected,  by  means  of  an  ordinary 
motion ;  the  granting  or  not  granting  it,  lies  in  the  discretion  of  the 
court,  and  no  conditions  seem  to  be  imposed  as  to  the  time  within 
which  the  motion  is  to  be  made,  or  the  manner  in  which  it  is  to  be 
framed — such  as  are  imposed  in  the  case  of  an  application  on  the 
ground  of  death  or  disability. 

Where  the  object  of  such  a  substitution  was  to  make  the  original 
plaintiff  a  witness,  the  court  refused  to  allow  it,  except  on  terms.  Har- 
ris vs.  Bennett^  6  How.,  220 ;  1  C.  R.  (N.  S.),  203  ;  Murray  vs.  Genr 
eral  Mutual  Insurance  Company^  2  l)uer,  607.  And,  on  such  an 
application,  the  court  may  provide  for  the  defendant's  right  to  costs,  as 
against  the  original  party.  Sheldon  vs.  Ha/vens^  7  How.,  268.  Such 
an  assignment,  pending  the  suit,  will  have  no  effect  on  its  prosecution, 
or  on  the  rights  of  the  parties,  even  when  a  substitution  has  been 
applied  for  and  denied.  Ford  vs.  Damid^  1  Bosw.,  569.  Nor  will  such 
a  substitution  be  granted  on  motion  of  the  original  plaintiff,  with- 
out notice  to  the  assignee.  Howard  vs.  Taylor^  5  Duer,  604 ;  11 
How.,  380. 

Where  such  a  substitution  is  made,  without  notice  to  the  opposite 
party,  the  assignee  remains  subject  to  all  equities  between  his  assignor 
and  such  party.  Terry  vs.  Roberts^  15  How.,  65.  And,  before  allow- 
ing a  substitution,  the  court  will  pro^  ide  for  those  equities.  Howard 
vs.  Taylor,  supra.  See,  as  to  the  general  powers  of  the  court,  to  make 
a  substitution  of  the  above  nature,  where  proper,  Hastings  vs.  McKin- 
ley,  Selden's  Notes,  Oct.  7th,  1853,  p.  19 ;  Banks  vs.  Maker,  2  Bosw., 
690;  McOown  vs.  Leavenworth,  2  E.  D.  Smith,  24;  3  0.  R.,  151. 

An  order  for  substitution  may,  it  seems,  be  resisted,  on  the  ground 
of  the  existence  of  a  defence,  personal  to  the  plaintiff  proposed  to  be 
substituted.     Hastings  vs.  McKirdey,  1  E.  D.  Smith,  273. 

Where  the  plaintiff's  demand  has  been  assigned  absolutely,  the 
defendant  may  move  that  the  assignee  be  substituted,  or  the  complaint 
dismissed.    Sherman  vs.  Comam,,  22  How.,  517. 

Where,  in  an  action  against  two  defendants,  jointly  and  severally 
liable,  judgment  has  been  taken  against  one,  without  service  on  the 
other,  the  action  is  spent,  and  cannot  be  continued,  as  against  the 
defendant  not  served,  in  favor  of  a  subsequent  assignee.  Ea^  Bvoer 
Bank  vs.  Cutting,  1  Bosw.,  636. 
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In  the  case  of  an  abatement  by  death,  the  section  makes,  as  will  be 
seen,  a  substantial  difference  in  the  mode  of  obtaining  the  remedy, 
where  the  application  is  made  at  once,  or  where  it  is  delayed  for  more 
than  one  vear  after  the  occurrence  of  that  abatement.  In  the  latter 
case,  a  supplemental  complaint  is  necessary;  in  the  former,  the  relief  is 
obtainable  on  motion.  Allen,  vs.  Walter^  10  Abb.,  379.  An  applica- 
tion to  the  court  is  equally  necessary  in  either  case.  Johnson  vs.  TF3- 
liaim,  2  Abb.,  229. 

The  court  cannot  continue,  on  motion  only,  after  the  year  has  gone 
by.  Green  vs.  Bates^  7  How.,  296 ;  Coon  vs.  Knajpp^  13  How.,  175 ; 
Johnson  vs.  Williams^  2  Abb.,  229.  If  the  application  be  made  within 
the  year,  a  supplemental  complaint  will  not  be  necessary.  Gordon  vs. 
Sterling^  13  How.,  405.  If  afterwards,  the  old  practice  in  relation  to  a 
bill  of  revivor  and  supplement  must  be  substantially  followed.  Green 
vs.  Bates^  supra. 

See,  as  to  the  continuance  of  the  former  practice,  in  cases  antecedent 
to  the  Code,  notwithstanding  the  retrospectiveness  of  the  section.  Spier 
vs.  BoUnson^  9  How.,  325 ;  Phillips  vs.  Drake^  1  C.  K.,  63 ;  Yrooman 
vs.  Jones,  5  How.,   369  ;  1  C.  E.  (N.  S.),  80. 

The  delay  of  the  motion  for  more  than  one  year  involves,  of  neces- 
sity, the  preparation  and  service  of  a  supplemental  complaint,  with 
power  to  the  defendant  to  answer,  and  to  create  new  issues  on  the 
fresh  matter  tendered. 

Wlien  the  application  to  revive  is  made  by  the  representative  of  a 
deceased  plaintiff,  the  order  is  almost  of  course.  In  clear  cases,  it  may 
even  be  made  exparte^  especially  where  the  defendant  has  not  appear- 
ed ;  but,  as  a  general  rule,  notice  must  be  given.  Thayer  vs.  Mead^ 
2  C.  R.,  18.  It  i^yprimd  facie,  of  course,  and,  even  when  the  defend- 
ant alleged  facts  in  opposition,  controverting  the  right  of  action,  the 
court  refused  to  try  the  question  on  affidavits,  and  granted  the  order. 
Wing  vs.  Ketcham,  3  How.,  385 ;  2  C.  R,  7. 

But  an  action  cannot,  it  has  been  held,  be  revived  in  the  name  of 
an  assignee  of  the  representative  of  a  deceased  party.  The  doctrine 
of  privity  has  never  been  candied  so  far.  See  Bogers  vs.  Adrtance,  22 
How.,  97. 

On  abatement  by  the  plaintift''s  death,  the  defendant  is  entitled,  as 
of  right,  to  an  order  that  the  suit  be  continued  in  the  name  of  the 
plaintiff's  representative.  Bidgeway  vs.  Bulkeley,  7  How.,  269.  If 
the  latter  neglect  to  do  so,  the  course  of  the  defendant  is  to  obtain  an 
order  requiring  such  representative  to  continue,  and  to  file  a  supple- 
mental complaint,  when  necessary,  or  that  the  original  complaint  be 
dismissed  with  costs.  Jarvis  vs.  Felch,  14  Abb.,  46 ;  Green  vs.  Bates^ 
7  How.,  296  ;  Chapman  vs.  Foster^  15  How.,  241. 
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Where  one  of  several  joint  plaintiffs  dies,  the  defendant  cannot  take 
judgment  against  the  others,  without  obtaining  an  order  that  the 
action  proceed  against  the  survivors.  Holmes  vs.  Honie^  8  How.,  383. 
See  also,  as  to  the  defendant's  privilege  to  obtain  an  order  under  such 
circumstances,  that  the  action  be  continued  in  the  names  of  the  repre- 
sentatives of  such  a  party,  or  that  it  stand  dismissed,  as  far  as  they  are 
concerned.  Such  an  occurrence  does  not,  however,  prejudice  the  right 
of  the  survivors  to  continue  a  cause  of  action  which  does  not  survive 
to  such  representatives.    Williamson  vs.  Moore^  5  Sandf.,  647. 

In  Keene  vs.  La  Farge^  1  Bosw.,  671 ;  16  How.,  377,  it  was  held  that 
the  representatives  of  a  deceased  sole  defendant  could  not,  before  judg- 
ment, compel  the  plaintiff  to  revive,  where  he  elected  to  discontinue. 

In  case  of  the  death  of  one  of  several  joint  plaintiffs,  suing  as  part- 
ners, the  old  practice  of  entering  a  suggestion  on  the  record,  under  the 
Revised  Statutes,  is  admissible  and  proper,  and  it  will  be  unnecessary 
to  obtain  an  order.  Taylor  vs.  Churchy  9  How.,  190 ;  12  L.  O.,  156. 
See  2  R.  S.,  386,  §  1.  See  also  Waring  vs.  Waring,  7  Abb.,  472.  See 
likewise,  as  to  the  entry  of  such  a  suggestion  on  the  death  of  a  joint 
defendant,  Lachaise  vs.  LStiby,  21  How.,  362 ;  13  Abb.,  6. 

Such  suggestion  must  state  the  facts,  and  a  copy  must  be  served  on 
the  adverse  party.  Such  party  may  plead  thereto,  in  the  same  manner 
as  in  the  case  of  an  adverse  pleading.  See  2  R.  S.,  553,  §  17.  If  con- 
troverted by  him,  the  fact  must  of  course  be  proved  upon  the  trial ;  if 
not  answered  it  will  stand  admitted. 

Where,  on  the  death  of  one  of  the  parties,  whether  plaintiff  or 
defendant,  his  rights  and  liabilities  devolve  absolutely  upon  another,  no 
abatement  takes  place,  and  no  revivor  will  be  necessary.  Lachiise  vs. 
Zt%,  21  How.,  362 ;  13  Abb.,  6 ;  Bucknam  vs.  BreU,  35  Barb.,  596 ; 
22  How.,  233  ;  13  Abb.,  119. 

In  order  to  enable  a  revivor  against  the  representatives  of  a  deceased 
defendant,  the  action  must  be  actually  pending  at  the  time  of  his 
decease.  A  mere  order  for  publication  will  not  have  that  effect,  where 
the  publication  is  then  incomplete,  though  an  attachment,  if  issued,  will 
have  the  effect  of  a  commencement.  See  Moore  vs.  Thayer,  10  Barb., 
258;  6  How.,  47;  3  C.  R.,  176 ;  reversing,  but  in  part  only,  McEwen^s 
Executor  vs.  PviAic  Achninistrator,  3  C.  R.,  139. 

As  to  the  right  of  a  surviving  defendant  to  compel  a  revivor  as 
against  the  representatives  of  a  deceased  co-defendant,  where  the  cause 
of  action  does  not  survive,  and  also  to  compel  their  appearance,  or  have 
the  bill  or  petition  taken  pro  confesso  against  them,  see  2  R.  S.,  185, 
§§  120, 121. 

On  the.  death  of  one  of  several  defendants  in  an  action  at  law,  the 
plaintiff  may  treat  the  action  as  abated  against  him,  and  proceed  regu- 

VoL.  IL— 14 


210  ABATEMENT  AND   EEVIVOB. — §  192. 

larly  against  the  survivors.  Or,  it  seems,  an  order  might  be  granted, 
dividing  the  action  into  two,  one  against  such  survivors,  the  other 
against  the  representatives  of  the  party  deceased.  Gardner  vs.  WdUcer, 
22  How.,  405.  See  also,  generally,  as  to  continuing  such  an  action, 
Bucknam  vs.  Brett,  85  Barb.,  596  ;  22  How.,  233  ;  13  Abb.,  119. 

The  several  modes  in  which  the  representatives  of  a  deceased  party, 
in  a  case  of  joint  and  several  liability,  can  be  brought  before  the  court, 
are  discussed  and  pointed  out  in  De  Affreda  vs.  Mantely  1  Abb.,  130 
(140,  141). 

The  representatives  of  a  deceased  co-plaintiff  may  seek  to  be  brought 
in  by  motion,  under  section  121.  K  they  neglect  it,  the  surviving  co- 
plaintiff  may  make  them  defendants,  under  the  Code,  or  under  the 
Kevised  Statutes.  2  R  S.,  185,  §  117.  If  he  neglect  it,  the  defendant 
can  petition  to  have  the  suit  revived  in  their  names,  or  that  the  suit 
stand  dismissed  as  far  as  their  interests  are  concerned.  Vide  2  H.  S., 
185,  §  118.  See  also  Williamson  vs.  Moore,  5  Sandf.,  647,  above  cited. 
And,  where  there  is  a  cross  action,  the  defendant,  as  plaintiff  in  that 
action,  may  bring  in  the  representatives.  2  E.  S.,  184,  §§  108  to  116. 
Or,  a  motion  may  be  made  to  bring  in  such  representatives  as  necessary 
parties,  under  section  122.  See  Be  Affreda  vs.  Mantel,  above  referred  to. 
The  right  to  revive  against  an  executor  applies  equally  to  a  cross, 
as  to  an  original,  suit.  Hatfield  vs.  Bloodgood,  1  C.  E.  (N.  S.),  212. 
And,  it  would  seem,  there  is  no  statutory  limitation  fixing  a  time  for  its 
exercise.    AveriU  vs.  Patterson,  6  Seld.,  500 ;  10  How.,  85. 

Revivor  against  an  executor  does  not  confer  any  right  to  recover 
costs  against  him.  McCann  vs.  Bradley,  15  How.,  79.  But  it  has 
been  held,^?^  contra,  that  costs,  in  such  case,  may  be  recovered  against 
the  estate,  if  the  deceased  would  have  been  liable.  Benedict  vs.  Caffe^ 
12  L.  O.,  262. 

The  consequences  of  an  omission  to  revive  in  due  form,  where  neces- 
sary, may  involve  irregularity  in  all  subsequent  proceedings.  Bequa 
vs.  Hohnes,  16  N.  Y.,  193.  But,  the  objection  may  be  capable  of  waiver 
as  regards  the  rights  of  the  parties  omitted  to  be  brought  in.  Same 
case,  19  How.,  430. 

And,  if  a  person,  unnecessarily  made  a  party,  dies,  pending  the  suit, 
his  death  will  work  no  abatement  whatever,  nor  will  any  order  for 
revivor  or  continuance  be  necessary.  See  Hancock  vs.  Hanoocky  22 
K  Y.,  568. 

(J.)  Mode  of  Application. 

In  a  case  under  section  121,  a  motion  on  the  oixiinary  notice  may 
be  resorted  to.  Wdldorp  vs.  BcrUe,  4  How.,  358*  As  a  general  rule, 
however,  petition  will  be  the  more  expedient  course,  in  order  that  the 
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substantive  facts,  on  which  the  application  is  necessarily  based,  may 
appear  npon  the  actual  record.  And,  where  the  powers  of  the  Revised 
Statutes  are  invoked,  petition  will  be  the  only  proper  form.  See  WU- 
liamson  vs.  Moore^  5  Sandf.,  647,  supra. 

The  motion  should  be  made  by  the  parties  interested  in  obtaining  the 
revivor  or  substitution,  and,  where  a  portion  of  the  plaintiffs  apply, 
their  co-plaintiffs  should  be  joined.  But  a  party,  whose  interest  is 
merely  inchoate,  as  a  widow  before  assignment  of  dower,  need  not  be 
brought  before  the  court.    Ash  vs.  Cooke^  8  Abb.,  389. 

Notice  should  be  given  to  all  parties  interested  in  the  question,  and, 
in  no  case,  should  the  order  be  made  ex  parte^  unless  it  is  perfectly 
clear  that  no  adverse  interest  will  be  affected,  as  in  the  case  of  a  bare 
substitution,  before  appearance,  or  where  the  survivors  have  no  personal 
interest.  See  Thayer  vs.  Mead^  2  C.  R.,  18 ;  Gordon  vs.  Sterling^  13 
How.,  405.  See,  as  to  the  necessity  of  notice,  Howa/rd  vs.  Taylor^  11 
How.,  380  ;  5  Duer,  604. 

A  party  delaying  such  application,  delays  it  at  his  peril,  as  all  inter- 
mediate proceedings  against  him  will  be  regular.  Beach  vs.  Gregory^ 
2  Abb.,  203. 

And,  when  he  applies,  he  must  show  a  clear  and  indisputable  claim 
to  the  relief  he  asks,  or  it  will  not  be  granted.  St,  John  vs.  Wcst,^  10 
How.,  253 ;  also,  same  case^  4  How.,  329 ;  3  C.  K.,  85,  above  cited. 

When  obtained,  the  order  is  conclusive,  and  cannot  be  collaterally 
questioned.  Underhill  vs.  Ora/wford,  29  Barb.,  664 ;  18  How.,  112. 
It  is  reviewable,  however,  by  way  of  appeal.  SL  John  vs.  West,  supra; 
NarUm  vs.  WiswaU,  14  How.,  42  (46). 

Where  such  an  order  has  been  granted,  testimony  taken,  de  bene  esse^ 
before  the  abatement,  may  be  read.  Marhoe  vs.  Aldrichy  1  Abb.,  55. 
The  action  by  such  revivor  is  continued,  and  the  effect  of  such  con- 
tinuance 18  not  merely  prospective,  but  retrospective  as  to  anterior  pro- 
ceedings.    See  Thwvng  vs.  Thwing,  18  How.,  458  ;  9  Abb.,  323. 

Copies  of  the  moving  papers  must,  of  course,  be  served  with  the 
notice  of  motion  in  the  ordinary  mode.  The  notice  should  ask  for  the 
specific  relief  required,  following  the  terms  of  section  121,  or,  where 
the  application  is  under  any  provision  of  the  Revised  Statutes,  then  fol- 
lowing the  exact  terms  of  that  provision. 

When  granted,  a  copy  of  the  order  should  be  served  upon  every 
defendant  who  has  been  served  with  notice.  With  this  service,  the 
proceeding  would  seem  to  be  complete,  when  the  motion  is  made 
^thin  one  year ;  and,  as  a  specific  issue  is  tendered  by  the  moving 
papers,  no  amendment  of  the  complaint  would  seem  to  be  required. 

But,  where  the  motion  is  made  afler  the  expiration  of  the  year,  an 
ifisue  is  necessarily  tendered  by  the  supplemental  complaint^  which  is 


212  ABATEMENT  AKD   EEVIVOB. §  192. 

then  requisite.  In  such  cases,  that  supplemental  complaint  should  be 
prepared  beforehand,  and  service  of  it  with  the  moving  papera  will 
be  always  advisable,  that  the  court  may  have  the  whole  subject  before 
it.  In  this  case  the  order  may  specifically  provide  for  an  answer  to 
that  complaint  as  thus  served.  And,  where  the  relief  asked  for  involves 
a  change  of  parties,  it  will  be  advisable  to  ask  for  an  amendment  of 
the  summons,  in  connection  with  the  other  portions  of  the  application, 
and  to  frame  the  order  accordingly. 

Where  the  application  is  for  substitution  of  the  representatives  of  a 
deceased  defendant,  personal  service  upon  them  will  be  necessary,  as 
the  attorney  for  the  deceased  defendant  cannot  be  held  as  representing 
them.  It  will  be  prudent  also  to  give  notice  to  co-defendants,  in  a  case 
where  there  exist  any  conflicting  interests. 

A  copy  of  the  order  must,  of  course,  be  served  upon  such  parties, 
unless  they  appear  by  attorney.  And,  where  the  attorney  who  appears 
is  not  the  original  attorney  in  the  suit,  a  copy  of  the  original  summons 
and  complaint  should  be  served  on  him.  Where  the  parties  have  not 
appeared,  such  copy  should  be  served  personally,  together  with  the 
order ;  or,  where  they  have  no  personal  interest,  a  copy  of  the  summons, 
with  the  usual  notice  of  object  of  action,  will  suflice. 

If  the  new  defendant  have  any  personal  interest,  it  may  be  necessary 
for  him  to  answer  afresh.  If  he  be  a  mere  representative,  and  if  his 
testator  or  intestate  has  already  answered,  the  former  answer  will  suffice. 
Where  any  of  the  substituted  defendants  are  infants,  the  usual  forms 
as  to  the  appointment  of  a  guardian  ad  litem  must  be  complied  with 
before  the  plaintiff  will  be  in  a  situation  to  proceed  against  them.  See 
Putncum  vs.  Van  Buren^  7  How.,  81. 

In  cases  of  disability,  by  marriage,  lunacy,  or  otherwise,  supervening 
after  issue  joined,  an  application,  under  section  122,  for  the  purpose 
of  bringing  in  the  additional  parties  rendered  necessary,  such  as,  for 
instance,  the  husband  of  a  marrying  party,  or  the  committee  of  one 
becoming  lunatic,  &c.,  &c.,  will  afford  the  proper  remedy. 

No  case  has  as  yet  been  reported  with  reference  to  the  power  con- 
ferred by  the  recent  amendment  of  section  121,  to  compel  a  revivor  of 
the  suit,  abated  by  the  death  or  disability  of  the  plaintiff,  within  the 
period  there  limited.  The  facts  warranting  the  application  must,  of 
course,  be  shown  in  the  usual  manner  by  affidavit,  and  a  preliminary 
application  to  the  court,  to  obtain  its  direction  as  to  the  parties  to  be 
served,  will  be  necessary.  The  order  must,  of  course,  be  framed  in 
the  alternative,  according  to  the  tei*ms  of  the  section  as  it  now  stands. 

When  obtained,  that  order  must  be  served  in  the  usual  manner.  If 
not  complied  with,  application  may  then  be  made  at  the  expiration  of 
the  period  limited,  for  an  absolute  order  that  the  suit  be  declared 
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abated,  on  proof  of  service,  and  that  the  action  has  not  been  duly  con- 
tinned  within  that  period. 

§  193.  Sxippleniental  Pleading. 

The  Code  provides  on  this  subject  as  follows,  section  177  (162)  : 

The  plaintiff  and  defendant,  respectively,  may  be  allowed,  on  motion,  to 
make  a  supplemental  complaint,  answer,  or  reply,  alleging  facts  material  to 
the  case,  occurring  after  the  former  complaint,  answer,  or  reply,  or  of  which 
the  party  was  ignorant  when  his  former  pleading  was  made. 

The  leave  of  the  court  is  necessary,  as  will  be  seen,  in  all  cases,  and 
motion  is  the  proper  mode  of  obtaining  that  leave.  When  made  in 
due  time,  and  in  good  faith,  it  is  almost  a  matter  of  course  to  grant 
the  application,  especially  with  reference  to  the  assertion  of  matter  in 
defence.  The  matter  is  one,  however,  that  rests  entirely  in  the  dis- 
cretion of  the  court,  and  such  leave  may  be  refused  in  the  first  instance, 
or  even  withdrawn  where*  proper.  As  to  a  refusal  to  grant  it  not 
being  error,  see  Bowen  vs.  Irish  Presbyterian  Congregation,  of  the  City 
of  New  York^  6  Bosw.,  245.  If,  when  granted,  it  be  withdrawn  by 
the  reversal  of  the  original  order,  the  supplemental  pleading  falls,  and 
becomes  a  nullity,  and  all  consequent  proceedings  fall  with  it.  See 
OuHd  vs.  Parsons,  16  How.,  382.  And  such  an  order,  if  obtained, 
but  not  acted  upon,  will  become  equally  a  nullity.  Sage  vs.  Mosher, 
17  How.,  367. 

A  supplemental  complaint  is,  as  has  been  shown  in  the  last  section, 
necessary  on  revivor  of  a  continuing  cause  of  action,  after  the  expira- 
tion of  a  year.  Johnson  vs.  Williams,  2  Abb.,  229,  there  cited.  A  bill 
of  this  nature  is  a  mere  continuation  of  the  original  suit,  and  forms, 
with  the  original  bill  and  the  proceedings  under  it,  but  one  record. 
Vide  Harrington  vs.  Slade,  22  Barb.,  161  (166). 

Nor  does  it  require  an  answer  to  any  matter  except  what  is  supple- 
mental.   Dann  vs.  Baker,  12  How.,  521. 

But  such  a  biU  will  not  be  allowed  where  the  title  of  the  proposed 
plaintiffs  in  substitution  is  in  any  wise  disputed  or  questionable.  See 
St.  John  vs.  West,  cited  in  last  section. 

In  an  action  which  had  abated  before  the  passage  of  the  Code,  it 
was  held  that  a  devisee  could  not  revive  in  the  ordinary  form,  but  that 
his  course  was  to  file  an  original  bill  in  the  nature  of  a  bill  of  revivor. 
Spier  vs.  BoHnson,  9  How.,  325.  The  present  provisions  of  section  121, 
seem,  however,  adequate  to  reach  this  case. 

A  supplemental  complaint  was  held  to  be  the  proper  form  of  proce- 
dure, to  continue  a  suit  brought  by  a  special  receiver,  in  the  name  of  a 
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party  who  had  been  appointed  his  successor,  in  Palmer  vs.  Murray^  18 
How.,  545.  See  also  Johnson  vs.  Snyder^  7  How.,  895,  as  to  the  course 
on  the  death  of  a  trustee  defendant,  and  the  bringing  in  of  his  sueoessor 
when  appointed. 

When  the  application  is  promptly  made,  as  soon  as  the  necessity  is 
ascertained  it  is  almost  a  matter  of  course  to  grant  leave  to  file  a  sup- 
plemental complaint,  without  costs.  Palmer  vs.  Murray^  ntpray  549, 
550 ;  Sage  vs.  Mosker^  17  How.,  367. 

But,  if  the  application  be  delayed,  and  especially  until  after  a  hear- 
ing has  taken  place,  this  is  by  no  means  the  case ;  and,  if  granted,  strict 
terms  will  be  imposed.  If  the  object  sought  to  be  effected  can  be 
attained  by  means  of  another  suit  then  pending,  leave  will  be  refused. 
Sage  vs.  Mosher^  supra.  And  delay  may,  of  itself,  be  a  sufficient 
reason  for  denying  the  motion.  McMahon  vs.  Allen,  12  How.,  89 ; 
affirmed,  1  Hilt.,  103 ;  8  Abb.,  89. 

And,  where  the  matter  proposed  to  be  set  up  is  insufficient,  and 
especially  if  any  collusion  be  shown  in  respect  to  it,  a  denial  of  leave 
will  be  proper.  JSowen  vs.  Irish  Presbyterian  Congregation  of  the 
City  of  Nefm  York,  6  Bosw.,  245. 

If,  on  the  trial  of  a  cause,  a  supplemental  pleading  appears  to  be 
necessary,  the  trial  may  be  suspended  for  that  purpose.  Sage  vs. 
Mosher,  28  Barb.,  287. 

"Where  new  matter,  occurring  subsequent  to  the  service  of  the  original 
complaint,  requires  to  be  pleaded,  a  supplemental  complaint  will,  in  all 
cases,  be  necessary.  Such  new  matter  cannot  be  introduced,  by  way  of 
amendment  of  the  original  pleading ;  and,  if  so  introduced,  will  be 
stricken  out.  Homfager  vs.  Homfager,  6  How.,  13  ;  1  C.  R.  (N.  S.), 
180.  But,  if  not  objected  to  in  due  season,  the  defect  will  be  waived. 
Beck  vs.  St€j>ham,i,  9  How.,  193. 

Matter  ptoperly  the  subject  of  an  amendment,  cannot  properly  be 
introduced  by,  or  form  part  of  a  supplemental  pleading.  McMahom  vs. 
AUen,  supra. 

Nor  can  a  suit,  originally  defective,  be  sustained  by  means  of  a  sup- 
plemental pleading.    Same  case,    McCuUough  vs.  Colby,  4  Bosw.,  603. 

A  supplemental  pleading,  if  insufficient,  may  be  made  the  subject  of 
demurrer.  Spier  vs.  Robinson,  9  How.,  325 ;  Higgins  vs.  Mayer,  10 
How.,  363. 

If,  where  the  plaintiff  can  prosecute  an  abated  suit  by  means  of  a 
supplemental  complaint,  he  neglect  to  do  so,  a  defendant  injured  by  that 
neglect,  may,  by  motion,  compel  him  to  do  so,  or  to  abandon  the  action. 
Chapman  vs.  Foster,  15  How.,  241.  See  also  De  Agreda  vs.  MamJUi^ 
1  Abb.,  130,  referred  to  in  last  section. 

A  supplemental  answer  can  only  be  put  in  by  leave  of  the  court, 
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which  must  be  applied  for  in  due  course.  Larrvpaon  vs.  McQueen^  15 
How.,  345. 

And  such  leave  must  be  applied  for  on  motion,  and  in  due  season, 
and  the  application  should,  as  in  the  case  of  a  supplemental  complaint, 
be  made  at  once,  on  the  discovery  of  the  new  matter  claimed  to  be  set 
up.  It  cannot  properly  be  delayed  until  the  trial.  Gamer  vs.  Hannah^ 
6  Duer,  262. 

Such  an  answer  is  closely  analogous  to  the  former  plea  of  "^w 
darrein  continnance^^  but  without  its  technicalities,  and  with  a  more 
uncontrolled  exercise  of  discretion  on  the  part  of  the  court.  When  the 
application  is  made  within  the  time  originally  allowed  to  answer,  it  may 
be  looked  upon  as  a  matter  of  right.  If  made  after  that  time,  it  then 
becomes  a  matter  of  discretion,  but,  as  a  general  rule,  leave  will  not  be 
refused,  imless  the  application  have  been  too  long  delayed,  or  the 
defence  claimed  to  be  set  up  be  purely  technical,  or  clearly  inequitable 
or  frivolous,  in  which  case  it  may  be  refused. 

Where  the  party  has  been  recently  apprized  of  the  existence  of  ma- 
terial matter,  and  then  applies  with  reasonable  promptitude,  the  section 
gives  him  a  presumptive  right  to  relief.  Leave  cannot  properly  be 
denied  when  the  motion  is  before  trial,  on  the  mere  ground  of  laches^ 
unless  the  consequent  delay  will  affect  the  rights  of  the  adverse  party. 
And  where,  on  the  hearing  of  the  motion,  the  defence  is  not  shown  to 
be  clearly  unsustainable,  the  court  should  not,  as  a  general  rule,  pre- 
judge the  question,  but  should  allow  the  defence  to  be  put  in,  though 
its  ultimate  success  may  be  doubtful.  See  Hoyt  vs.  Shddon^  4  Abb., 
59;  6  Duer,  661.     See  likewise  HarringUm  vs.  Slade^  22  Barb.,  161. 

Although  a  supplemental  answer  under  the  Code  does  not  necessarily 
waive  defences  interposed  in  the  former  answer,  the  court  may  impose 
a  condition  to  that  effect,  where  the  new  defence  is  of  doubtful  suffi- 
ciency, and  doubtful  equity.     See  Baie  vs.  FeUowea^  4  Bosw.,  638. 

It  has  been  held  that,  where  the  facts  sought  to  be  pleaded  amount  to 
an  entire  satisfaction  of  the  cause  of  action,  and,  if  established,  will 
utterly  extinguish  the  rights  of  the  plaintiff,  it  is  the  duty  of  the  court 
to  allow  the  application,  without  regard  to  the  time  of  its  making. 
Draught  vs.  Curtiss,  8  How.,  56. 

The  plea  of  an  intermediate  adjudication,  in  another  action,  is  of  this 
nature,  and,  if  admitted  by  demurrer  to  the  answer,  entitles  the  defend- 
ant to  judgment.    Higgins  vs.  Mayer^  10  How.,  363. 

When  cross  actions,  the  one  for  assault,  and  the  other  for  slander,  had 
been  brought  between  the  same  parties,  and  the  defendant  in  slander 
had  pleaded  the  assault  of  his  adversary  in  mitigation  of  damages,  and 
that  action  had  been  first  tried,  and  a  verdict  for  six  cents  damages 
found  in  consequence ;  the  defendant  in  assault  was  allowed  to  put  in  a 
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supplemental  answer,  pleading  the  facts  of  the  former  trial.    Hadlei/Ts, 
JSinUalingy  4  How.,  251. 

An  intermediate  settlement  may,  in  like  manner,  be  pleaded,  bat  if  a 
party,  having  been  allowed  to  interpose  the  defence  on  terms,  omits  to 
comply  with  them,  he  will  lose  the  benefit  of  it.  Owen  vs.  Masan^  18 
How.,  156. 

Supplemental  matter  in  defence  cannot  be  introduced  by  way  of 
amendment  of  the  original  answer.  To  enable  it,  the  leave  of  the  court 
must  be  specially  obtained.  Lampson  vs.  McQueen^  15  How.,  345.  Nor, 
per  contra^  will  matter  in  answer  to  the  original  bill  be  allowed  to  be 
introduced  in  an  answer  to  a  supplemental  complaint,  without  express 
leave  of  the  court.     Dann  vs.  BaJcer^  12  How.,  521. 

Where  the  facts  sought  to  be  pleaded  were  known  to  the  defendant 
at  the  time  of  his  former  answer,  leave  to  file  a  supplemental  one  was 
refased.    Hougliton  vs.  Skinner^  5  How.,  420. 

Where  a  new  plaintiff  is  substituted,  a  supplemental  answer,  setting 
up  matter  of  defence  personal  to  that  plaintiff,  will  be  allowed,  or  it 
may  even  be  alleged  as  reason  for  refusing  to  permit  the  substitution. 
HcLstings  vs.  McKirdey^  1  E.  D.  Smith,  273. 

A  party  substituted  as  defendant  by  supplemental  bill,  cannot  deny 
or  vary  the  admissions  or  acknowledgments  of  those  under  whom  he 
claims,  but  is  bound  by  the  former  proceedings  in  the  suit.  Harrington 
vs.  Slade,  22  Barb.,  161. 

The  former  chancery  rule,  that  a  defendant  will  not  be  allowed  to 
contradict  the  statements  in  his  original  answer  by  a  supplemental  one, 
has  been  held  still  to  prevail.    Slawaon  vs.  Engleheart^  34  Barb.,  198. 

The  cessation  of  the  title  of  a  plaintiff  in  ejectment,  is  a  matter  of 
statutory  defence,  and  may  be  set  up  without  being  supplementarily 
pleaded.    Lang  vs.  WUhraham^  2  Duer,  171. 

But  an  ordinary  defence,  occurring  after  issue  joined,  will  be  waived, 
unless  duly  set  up  by  supplemental  answer,  HacJcett  vs.  HichardSj  3 
E.  D.  Smith,  13. 

Harri%  vs.  Hammond^  18  How.,  123,  is  the  only  reported  case  on  the 
subject  of  a  supplemental  reply;  but  the  matter  there  interposed 
forming  a  clear  bar  to  the  defence,  the  answer  itself  was  stricken  out. 

An  order  granting  or  refusing  leave  to  plead  supplementarily*  in- 
volves the  merits,  and  is  appealable.  See  Harrington  vs.  Slade^  22 
Barb,  161. ;  St.  John  vs.  West^  10  How.,  253 ;  GhiUd  vs.  Parsons^  16 
How.,  382 ;  Hoyt  vs.  Shddon^  4  Abb.,  59 ;  6  Duer,  661 ;  Bowen  vs. 
Irish  Preshyterian  Congregation  of  the  CUy  of  New  Yorh^  6  Bosw.,  245, 

A  plaintiff  who  has  continued  a  cause  by  bill  of  revivor  and  supple- 
ment, cannot  discontinue  without  payment  of  the  costs  of  both  suits. 
FUher  vs.  HaU,  9  How.,  259. 
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A  supplemental  answer  should  clearly  be  confined  exclnsively  to  the 
new  matter  pleaded.  In  a  supplemental  complaint  it  is  unnecessary  to 
set  out  at  length  the  statements  contained  in  the  original  one.  The  in- 
sertion does  not,  however,  render  the  pleading  demurrable.  See  JoKti- 
m  vs.  Snyder,  7  How.,  395. 

In  preparing  either,  it  may  be  expedient  to  aver  succinctly  the  fact 
that  leave  of  the  court  has  been  obtained. 


BOOK  IX 

PROCEEDINGS  BETWEEN  ISSUE  AND  TRIAL. 

1 

CHAPTER  L 


JOINDER  OF  ISSUE. 


§  194.  Issue  GeneraUy  Considered. 

{a,)  Statutory  and  Other  Provisions. 

Issue  and  its  incidents  form  the  subject  of  chapter  II.,  title  Vill., 
part  n.  of  the  Code,  which  runs  as  follows  : 

§  248.  (203.)  Issues  arise  upon  the  pleadings,  when  a  fact  or  conclusion 
of  law  is  maintained  by  the  one  party,  and  controverted  by  the  other.  They 
are  of  two  kinds  : 

1.  Of  law;  and, 

2.  Of  fact. 

§  249.  (204.)  An  issue  of  law  arises — 

I.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or  to  some  part 
thereof. 

Dates  in  its  present  form  from  1849.  In  1848,  an  issue  of  law  was  predicable  on  uncontio* 
yerted  allegations. 

§  250.  (205.)  An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint,  controverted  by  the 
answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted,  either  by  the  reply,  or 
by  the  special  provisions  of  section  168 ;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is  joined  thereon* 

Dates  from  1849.    Was  the  same  in  1848,  omitting  the  last  wordfl,  "  except,*'  fta 

§  251.  (206.)  Issues,  both  of  law  and  of  fact,  may  arise  upon  different 
parts  of  the  pleadings  in  the  same  action.  In  such  cases,  the  issues  of  law 
must  be  first  tried,  unless  the  court  otherwise  direct. 

Dates  from  1849.  Was  the  same  in  1848,  omitting  the  words  "different  parts  of,"  in  the 
first  sentence. 
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§  252.  (207.)  A  trial  is  the  judicial  examination  of  the  issues  between  the 
parties,  whether  they  be  issues  of  law  or  of  fact. 

This  definition  stood  as  it  stands,  in  the  Codes  of  1848  and  1849.  In  1851,  it  was  wholly 
stricken  out.    In  1852,  it  was  restored. 

§  253.  (208.)  An  issue  of  law  must  be  tried  by  the  court,  unless  it  be 
referred,  as  provided  in  sections  two  hundred  and  seventy  and  two  hundred 
and  seventy-one.  An  issue  of  fact,  in  an  action  for  the  recovery  of  money 
only,  or  of  specific  real  or  personal  property,  or  for  a  divorce  from  the  mar- 
riage contract,  on  the  ground  of  adultery,  must  be  tried  by  a  jury,  unless  a 
jury  trial  be  waived,  as  provided  in  section  two  hundred  and  sixty-six,  or 
a  reference  be  ordered,  as  provided  in  sections  two  hundred  and  seventy 
and  two  hundred  and  seventy-one. 

Dates,  as  it  stands,  from  1852.  In  1848  uid  1849,  the  first  sentence  was  wholly  omitted, 
and  the  residue  was  differently  worded,  the  provision  as  to  divorce  cases  being  omitted. 

§  254.  (209.)  Every  other  issue  is  triable  by  the  court,  which,  however, 
may  order  the  whole  issue,  or  any  specific  question  of  fact  involved  therein, 
to  be  tried  by  a  jury ;  or  may  refer  it,  as  provided  in  sections  two  hundred 
and  seventy  and  two  hundred  and  seventy-one. 

§  255.  (210.)  All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must  be 
tried  before  a  single  judge.  Issues  of  fact,  in  the  Supreme  Court,  must  be  tried 
at  a  Circuit  Court,  when  the  trial  is  by  jury  ;  otherwise,  at  a  Circuit  Court 
or  special  term,  as  the  court  may,  by  its  rules,  prescribe.  Issues  of  law 
most  be  tried  at  a  Circuit  Court  or  special  term,  and  shall,  unless  the  court 
otherwise  direct,  have  preference  on  the  calendar. 

Dates,  as  it  stands,  from  1852.  In  1851,  issues  of  law  were  made  triable  at  general  term, 
unless  otherwise  ordered.  See,  as  to  same  practice  in  Superior  Court  of  Buffalo,  Laws  of 
1857,  chapter  95,  section  23,  p.  227.  In  1849,  all  issues  of  fact  were  triable  at  circuit,  issues 
of  law  at  drcuit  or  special  term.    In  1849,  all  were  to  be  tried  nt  circuit. 

Section  256  relates  to  notices  of  trial  and  the  filing  of  notes  of  issue, 
and  will  be  cited  below  in  connection  with  those  subjects. 
The  last  section  of  tlie  chapter  runs  thus  : 

§  257.  (212.)  The  issues  on  the  calendar  shall  be  disposed  of  in  the  follow- 
ing order ;  unless,  for  the  convenience  of  parties,  or  the  dispatch  of  busi- 
ness, the  court  shall  otherwise  direct — 

1.  Issues  of  fact  to  be  tried  by  a  jury  ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 

3.  Issues  of  law. 

Has  come  down  unaltered.  Is  antagonistic,  as  will  be  observed,  to  section  255,  so  far  as 
Kgards  the  order  of  trial  of  issues  of  law.    So  far  it  is  usually  disregarded. 

The  following  section  of  the  Code  provides  for  the  waiver  of  the 
strict  right  to  trial  by  jury,  by  default,  when  suffered,  or  where  thought 
expedient: 
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§  266.  (221.)  Trial  by  jury  may  be  waived  by  the  several  parties  to  an 
issue  of  fact,  in  actions  on  contract,  and,  with  the  assent  of  the  court,  in 
other  actions,  in  the  manner  following  : 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk ; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

Dates,  as  it  stands,  from  1849.  In  1848,  the  power  was  general,  the  words  from  "  in  actions 
on  contract,"  down  to  "other  actions,"  in  the  first  clause,  being  omitted. 

Kule  28  (21)  of  the  Supreme  Court  provides  thus  : 

Issues  of  fact  to  be  tried  by  the  court,  may  be  tried  at  the  circuit  or 
special  term. 

This  rule  carries  out  the  proYision  of  section  255,  above  cited.  It  was  first  made  on  the 
reyision  of  1854. 

In  connection  with  this  subject,  it  will  be  convenient  to  cite  the  fol- 
lowing provision  of  the  Code  in  relation  to  feigned  issues  under  the 
former  practice  : 

§  72.  (65.)  Feigned  issues  are  abolished ;  and  instead  thereof  in  the  cases 
where  the  power  now  exists  to  order  a  feigned  issue,  or  when  a  question  of 
fact,  not  put  in  issue  by  the  pleadings,  is  to  be  tried  by  a  jury,  an  order  for 
the  trial  may  be  made,  stating  distinctly  and  plainly  the  question  of  fact  to 
be  tried ;  and  such  order  shall  be  the  only  authority  necessary  for  a  triaL 

The  statutory  provisions  abolished  bj  this  section  will  be  found  in  chapter  317  of  1839; 
also,  as  regards  the  legality  of  marriage,  at  2  R.  S.,  175,  section  45.  The  power,  as  conferred 
on  the  Court  of  Chancery  in  1839,  was  of  a  general  nature,  resting  in  the  discretion  of  &e 
chancellor  or  vice-chancellor,  as  regarded  any  suit  at  issue  in  that  court. 

The  settlement  of  issues  of  this  description  is  thus  regulated  by  rule 
33  (69) : 

In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in  section  253 
of  the  Code,  if  either  party  shall  desire  a  trial  by  jury,  such  party  shall, 
within  ten  days  after  issue  joined,  give  notice  of  a  special  motion  to  be 
made  upon  the  pleadings,  that  the  whole  issue,  or  any  specific  questions  of 
fiu5t  involved  therein,  be  tried  by  a  jury.  With  the  notice  of  motion  shall 
be  served  a  copy  of  the  questions  of  fact  proposed  to  be  submitted  to  the 
jury  for  trial,  and  in  proper  form  to  be  incorporated  in  the  order ;  and  the 
court  or  judge  may  settle  the  issues,  or  may  refer  it  to  a  referee  to  settle 
the  issues.  Such  issues  must  be  settled  in  the  form  prescribed  in  section  72 
of  the  Code  of  Procedure. 

In  all  actions  for  a  divorce,  when  issue  is  joined  by  the  pleadings  upon 
the  question  of  adultery,  such  issue  shall  not  be  tried  by  a  jury  until  the 
issue  to  be  tried  shall  be  settled  in  like  manner  as  in  other  actions,  where 
issues  arising  out  of  the  pleadings  are  required  to  be  settled. 

The  remainder  of  the  rule  relates  to  the  subject  of  new  trial,  and  will  be,  hereafter,  dted  in 
that  connection. 
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By  this  role,  as  it  now  stands,  issues  as  to  adultery  must  be  settled 
in  all  cases.  Before  1858,  when  this  clause  was  inserted,  it  was  held  in 
Parker  vs.  Parker,  3  Abb.,  478,  that  such  cases  might  be  tried  on  the 
issues  joined  by  the  pleadings,  without  any  special  settlement.  The 
contrary  was,  however,  maintained  in  Forrest  vs.  Forrest,  3  Abb.,  144, 
and  also  in  Diddell  vs.  DiddeU,  3  Abb.,  167. 

Chapter  238  of  1858,  p.  526,  makes  special  provision  for  the  joinder 
and  trial,  by  jury,  or  by  the  court,  of  issues  of  fact  in  actions  relative  to 
the  validity  of  any  actual  or  alleged  devise  or  will  of  real  estate. 

(J.)  General  CoNsroERATioNS. 

It  is  scarcely  necessary  to  add  any  tiling  to  the  definition  of  an  issue 
as  given  in  section  248 ;  but  the  following  may  be  cited  as  dicta  upon 
the  subject : 

''An  issue  is  joined  where  there  is  a  direct  affirmation  or  denial  of 
the  fact  in  dispute ;  and  it  makes  no  difference  whether  the  affirmative 
or  the  negative  is  first  averred."  Van  Giesen  vs.  Van  Giesen,  12  Barb., 
520 ;  1  C.  R.  (N.  S.),  414.  Where  nothing  is,  in  fact,  controverted,  no 
issue  is  joined.     Pardee  vs.  Schenck,  11  How.,  500. 

Three  distinct  classes  of  issues  may,  as  above,  be  joined  upon  the 
pleadings  as  they  stand : 

1.  An  issue  of  law,  arising  on  demurrer,  as  defined  by  section  249. 

2.  An  issue  of  fact,  arising  on  answer,  provided  for  by  section  250. 

3.  Mixed  issues  of  law  and  of  fact  arising  on  different  parts  of  the 
same  pleading.     See  section  251. 

To  which  may  be  added : 

4.  Special  issues,  not  brought  to  trial  upon  the  allegations  of  the 
pleadings,  but  specifically  framed  under  the  direction  of  the  court. 

(c.)  1.  Issues  of  Law. 

There  can  be  no  doubt  as  to  the  nature  and  mode  of  trial  of  this 
fonn  of  issue.  It  arises  on  demurrer  only,  and  is,  in  all  cases,  triable 
by  the  court,  generally  at  special  term,  but  with  power  to  entertain 
them  at  the  circuit.  They  are  capable  of  being  referred,  but  the  power 
is  rarely  exercised.  They  are  usually  called  on,  in  the  first  instance, 
by  the  judge  holding  special  term  and  circuit,  before  entering  upon  the 
general  calendar,  following  the  directions  of  section  255,  and  disregard- 
ing the  order  prescribed  by  section  257;  but,  of  course,  this  rests  entirely 
in  his  discretion. 

(d.)  2.  Issues  of  Fact. 

Issues  of  fact  are  equally  simple  in  their  definition.  Their  mode  of 
trial,  however,  requires  more  consideration. 
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What,  under  the  old  practice,  were  common-law  actions,  are,  a&  a 
general  rule,  triable,  of  right,  by  a  jnry.  By  section  253,  they  are 
defined  as  actions  for  the  recovery  of  money  only,  or  of  specific  real  or 
personal  property.  The  phrase,  "  for  recovery  of  money  only,"  must 
not  be  confounded  with  the  actions  "  arising  on  contract  for  the  recov- 
ery of  money  only,"  spoken  of  in  section  129.  It  includes,  not  merely 
those  actions,  in  which  a  summons  is  issuable  under  the  first  subdivi- 
sion of  that  section,  but  also  the  whole  class  of  actions  for  damages. 
In  short,  it  may  be  laid  down  that  every  action  in  which  the  relief 
demanded  is  represented  by  a  money  payment,  of  whatever  nature,  is 
an  action  for  the  recovery  of  money  only  within  the  purview  of  section 
263,  and  is,  therefore,  triable  by  a  jury.  To  these  must  be  added  the 
common-law  remedies  of  ejectment  and  replevin. 

Divorce,  on  the  ground  of  adultery,  may  also  be  added  to  the  cata- 
logue of  proceedings  in  which  trial  by  jury  is  a  matter  of  right,  though, 
since  the  last  amendment  of  rule  33,  that  form  of  issue  must  be  specially 
framed,  and  falls,  therefore,  under  the  fourth  of  the  above  classes.  As 
to  the  right  to  a  jury  in  these  cases,  see  Forrest  vs.  Forrest^  3  Abb., 
144 ;  DiddeU  vs.  Didddl,  3  Abb.,  167. 

But,  where  the  action  really  looks  to  specific  relief,  it  should  be  tried 
by  the  court,  even  although  in  form  it  be  one  for  the  recovery  of  money 
only.  See  Cheeaebrough  vs.  House^  5  Duer,  125. 
.  On  the  other  hand,  every  other  issue  is  triable  by  the  court  under 
section  254.  This  provision  may  be  broadly  stated  as  including  gen- 
erally all  suits  in  equity,  (those  for  a  total  divorce  excepted),  and  also 
all  proceedings  by  way  of  action  (ejectment  and  replevin  excepted), 
where  the  relief  demanded  looks  to  any  thing  beyond  a  mere  money 
recovery.  See,  however.  Fire  Departnnent  of  Nevo  York  vs.  Harrison^ 
below  cited. 

The  power  of  directing  a  special  issue  to  be  tried,  as  conferred  by 
section  72,  relieves  the  court  from  the  diflBculties  that  might  otherwise 
have  arisen  under  this  provision.  See,  generally,  on  these  subjects, 
HiU  vs.  McCarty,  3  C.  R.,  49. 

In  actions  of  the  former  of  the  above  two  grand  classes,  trial  by  jury  is 
a  right,  and  claimable  as  such.  It  cannot  be  interfered  with  or  controlled 
by  the  court,  save  only  as  regards  cases  referable  under  sections  270, 
271 ;  and  any  interference  with  this  right  on  the  part  of  the  court, 
against  the  consent  of  the  party,  will  be  error.  Oreason  vs.  KeidUts^ 
17  K  Y.,  491  (498) ;  SJiarp  vs.  The  Mayor  of  New  Torky  18  How., 
213  ;  9  Abb.,  426  ;  Lewis  y^.  Vamv/m^  12  Abb.,  305.  See  also  Reubens 
vs.  Jod^  3  Kern.,  488,  there  referred  to.  As  to  the  propriety  of  trial 
hy  jury  where  there  is  an  issue  of  fraud,  see  FreemOfnt  vs.  Atlan^ 
MuUwl  Insv/rance  Company^  13  Abb.,  124. 
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abated,  on  proof  of  service,  and  that  the  action  has  not  been  duly  con- 
tinned  within  that  period. 

§  193.  Sttpplementdl  Pleading. 

The  Code  provides  on  this  subject  as  follows,  section  177  (152)  : 

The  plaintiff  and  defendant,  respectively,  may  be  allowed,  on  motion,  to 
make  a  supplemental  complaint,  answer,  or  reply,  alleging  facts  material  to 
the  case,  occurring  after  the  former  complaint,  answer,  or  reply,  or  of  which 
the  party  was  ignorant  when  his  former  pleading  was  made. 

The  leave  of  the  court  is  necessary,  as  will  be  seen,  in  all  cases,  and 
motion  is  the  proper  mode  of  obtaining  that  leave.  When  made  in 
due  time,  and  in  good  faith,  it  is  almost  a  matter  of  course  to  grant 
the  application,  especially  with  reference  to  the  assertion  of  matter  in 
defence.  The  matter  is  one,  however,  that  rests  entirely  in  the  dis- 
cretion of  the  court,  and  such  leave  may  be  refused  in  the  first  instance, 
or  even  withdrawn  where»  proper.  As  to  a  refusal  to  grant  it  not 
being  error,  see  Bowen  vs.  Irish  Pre^ierian  Congregation  of  the  City 
of  New  Yark^  6  Bosw.,  246.  If,  when  granted,  it  be  withdrawn  by 
the  reversal  of  the  original  order,  the  supplemental  pleading  falls,  and 
becomes  a  nullity,  and  all  consequent  proceedings  fall  with  it.  See 
OuUd  vs.  Par&ans^  16  How.,  382.  And  such  an  order,  if  obtained, 
but  not  acted  upon,  will  become  equally  a  nullity.  Sage  vs.  Mosher^ 
17  How.,  367. 

A  supplemental  complaint  is,  as  has  been  shown  in  the  last  section, 
necessary  on  revivor  of  a  continuing  cause  of  action,  after  the  expira- 
tion of  a  year.  Johnson  vs.  Williams^  2  Abb.,  229,  there  cited.  A  bill 
of  this  nature  is  a  mere  continuation  of  the  original  suit,  and  forms, 
with  the  original  bill  and  the  proceedings  under  it,  but  one  record. 
Vide  ffarrington  vs.  Slade,  22  Barb.,  161  (166). 

Nor  does  it  require  an  answer  to  any  matter  except  what  is  supple- 
mental.   Dann  vs.  Baker^  12  How.,  521. 

But  such  a  bill  will  not  be  allowed  where  the  title  of  the  proposed 
plaintiffs  in  substitution  is  in  any  wise  disputed  or  questionable.  See 
^.  John  vs.  West^  cited  in  last  section. 

In  an  action  which  had  abated  before  the  passage  of  the  Code,  it 
was  held  that  a  devisee  could  not  revive  in  the  ordinary  form,  but  that 
his  course  was  to  file  an  original  bill  in  the  nature  of  a  bill  of  revivor. 
Spier  vs.  Robinson^  9  How.,  325.  The  present  provisions  of  section  121, 
seem,  however,  adequate  to  reach  this  case. 

A  supplemental  complaint  was  held  to  be  the  proper  form  of  proce- 
dure, to  continue  a  ami  brought  by  a  special  receiver,  in  the  name  of  a 
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(e,)  3.  Mixed  Issues. 

In  these  cases,  it  is  expressly  provided,  by  section  251,  that  the  isBiieB 
of  law  must  be  first  tried,  unless  the  court  should  otherwise  direct. 

Where  the  issue  of  fact  has  been  in  fact  tried  first,  it  has  been  held 
that  the  court  will  presume  a  direction.  Warner  y&.  WigerSj  2 
Sandf.,  635. 

Where  mixed  issues  have  been  joined,  the  course  will  be  to  set  down 
the  case  for  general  trial,  and  eitl\er  to  bring  on  the  issues  of  law  pre- 
liminarily, or  to  ask  the  court  for  its  directions  as  to  the  proper  mode 
and  order  of  trial.    Same  case  ;  Fry  vs.  Bennett^  9  Abb.,  45. 

Where,  however,  if  decided  in  favor  of  the  party  demurring,  a  partial 
issue  of  law  will,  in  fact,  involve  a  disposition  of  the  whole  case,  as 
where  the  defendant  has  demurred  by  answer,  on  the  ground  of  the 
pendency  of  another  action,  it  has  been  held  that  an  immediate  refer- 
ence on  that  specific  point  is  admissible,  and  that  the  plaintiff  should 
apply  for  one,  instead  of  waiting  to  bring  on  the  cause  regularly. 
Groshon  vs.  Lyons^  1  C.  E.  (N.  S.),  348.  See  also  Fanners*  Loan  and 
Trust  Company  vs.  Hunt^  1  C.  E.  (N .  §.),  1. 

Where  an  issue  of  law  does  not  go  to  the  whole,  but  only  to  a  portion 
of  a  pleading,  it  has  been  held  that  the  case  may  be  put  on  the  calen- 
dar for  trial  of  issues  of  fact,  joined  by  other  portions,  without  waiting 
for  the  decision  on  the  former.     Palmer  vs.  Smedley^  13  Abb.,  185. 

(/.)  4.  Special  Issues. 

The  fourth  and  last  form  of  issue  is  the  special  issue,  to  be  settled  by 
the  court,  under  the  powers  conferred  by  section  Y2. 

This  form  of  practice  is  more  peculiarly  applicable  to  proceedings  in 
equity,  or  the  settlement  of  collateral  questions  of  fact,  not  directly  put 
in  issue  by  the  pleadings.  In  suits  for  divorce,  on  the  ground  of  adul- 
tery, this  course  is  now  not  merely  admissible,  but  imperative. 

It  may  be  adopted  either  on  application  of  the  parties,  or  on  the 
motion  of  the  court  itself,  signified  at  the  trial. 

In  the  former  case,  the  practice  is  clearly  pointed  out  by  rule  33 
The  motion  must  be  noticed  within  ten  days  after  issue  joined ;  it  must 
be  grounded  upon  the  pleadings ;  and  the  relief  asked  must  be  either 
that  the  whole  issue,  or  that  any  specific  qubstions  of  fact  involved 
therein,  be  tried  by  a  jury.  The  questions  of  fact  proposed  to  be  bo 
submitted  to  the  jury  must  be  prepared  by  the  moving  party,  in  the 
form  of  simple  propositions,  capable  of  a  direct  answer,  similar  to  those 
submitted  by  the  judge  to  the  jury,  at  the  close  of  an  ordinary  trial, 
and  a  copy  of  those  questions  served  with  the  notice.  Where  the  pro- 
posed submission  is  in  respect  of  collateral  facts,  not  directly  apparent 
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npon  the  pleadings,  the  existence  and  nature  of  those  facts  must  be 
shown  by  affidavit. 

This  motion  cannot  be  made  as  of  right,  after  the  period  prescribed 
bv  the  rule.  See  O^Brien  vs.  Bowes^  4  Bosw.,  657;  10  Abb.,  106. 
It  has  not  been  decided,  but  it  might  probably  be  held,  that,  when  the 
pleading  of  a  party  is  amendable,  that  period  will  not  commence  to  run 
till  the  time  allowed  him  for  that  purpose  has  expired.  The  motion 
may,  of  course,  be  brought  on  at  any  time,  on  consent  to  waive  the 
technical  objection.  But,  after  tria>,  even  the  leave  of  the  court  will 
not  sustain  it,  if  opposed.     See  O^Brien  vs.  Bowes^  supra. 

On  the  hearing,  the  court  or  judge  may  either  settle  the  proposed 
issues,  or  may  order  a  reference  for  the  purpose.  Where  the  questions 
are  clear  and  simple,  the  former  course  may  probably  be  pursued. 
TThere  they  are  complicated,  and  involve  a  detailed  investigation  into 
facts,  tlie  latter  is  usual. 

When  settled,  the  special  issues,  with  the  order  under  which  they  are 
settled,  which  order  forms,  in  fact,  the  ground  of  the  proceeding  (see 
section  72),  must  be  incorporated  in  and  form  part  of  the  actual  record. 
When  settled  by  a  referee,  his  report  thereon  is  also  a  necessary  con- 
stituent, and,  that  report  being  interlocutory,  it  should  be  confirmed  in 
the  usual  manner,  and  evidence  of  its  confirmation  subjoined. 

The  issues,  when  thus  settled,  must  be  brought  on  for  trial  at  the  cir- 
cuit in  the  usual  manner,  and  the  final  disposition  of  the  cause  may  be 
either  made  upon  the  same  occasion,  or  at  a  subsequent  hearing  at  spe- 
cial term,  as  the  case  may  require. 

In  equity  cases,  the  court  has  the  power  of  directing  any  question  to 
he  tried  by  a  jury,  of  its  own  motion,  and  without  any  application  of 
the  parties.  If  not  convinced  that  the  formation  of  a  special  issue  is 
necessary,  it  may  refuse  the  motion,  in  the  first  instance,  and  leave  it  to 
come  up  upon  the  trial.  See  Church  vs.  Freeman^  16  How.,  294, 
where  a  motion  was  refused  on  this  ground,  leaving  the  question  for 
subsequent  determination. 

In  McMaJum  vs.  Allen^  10  How.,  384,  a  motion  to  settle  special 
issues  was  denied,  on  the  ground  of  the  crowded  state  of  the  calendars 
m  the  first  district,  and  a  reference  directed.  See  likewise  Wilson  vs. 
Forsyth^  16  How.,  448,  where  an  order  of  this  description  was  vacated, 
the  court  not  considering  that  there  was  any  adequate  reason  for  the 
intervention  of  a  jury.  Nor  will  an  issue  be  granted  upon  a  question 
already  adjudicated.    Nichols  vs.  Bomaine,  3  Abb.,  122. 

At  the  trial,  the  question  rests  entirely  in  the  discretion  of  the  court, 
which  may  or  may  not  order  an  issue  to  be  made  and  tried  by  a  jury, 
as  it  may  see  fit,  and  this  in  the  absence  of  any  application  of  the  par- 
ties, and  even  without  regard  to  their  wishes  on  the  subject.     See 
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Church  vs.  FrecTnan^  supra.  And  such  direction  may  be  made  by  the 
court  of  its  own  motion,  and  for  its  own  relief,  either  before  or  at  the 
trial.  O^JSrien  vs.  Bowes^  4  Bosw.,  657 ;  10  Abb.,  106.  But,  when 
once  the  trial  is  over,  and  the  cause  reserved  for  decision,  the  power  of 
the  judge,  in  this  respect,  is  exhausted,  and  he  must  pass  upon  the 
questions,  as  submitted,  and  cannot  order  an  issue,  or  authorize  a  sub- 
sequent motion  for  that  purpose,  and  any  order  made  on  such  motion 
will  be  void.    Same  case. 

When  ordered  at  the  actual  tfial,  the  issues  to  be  submitted  may 
either  be  settled  by  the  judge  at  the  time  or  subsequently ;  or,  if  expe- 
dient, a  reference  may  doubtless  be  directed  by  him,  in  the  manner 
above  prescribed. 

In  Forrest  vs.  Forrest^  3  Abb.,  144,  it  was  considered  that,  even 
before  the  rule,  a  special  issue  must  always  be  framed,  in  a  suit  for 
divorce  on  the  ground  of  adultery.  Such  issue  must,  however,  be  con- 
fined simply  to  that  question.  It  cannot  properly  comprise,  nor  can  the 
jury  properly  pass  upon,  questions  going  to  the  subject  of  alimony, 
or  other  collateral  or  consequent  relief.  An  issue  as  to  the  legitimacy 
or  illegitimacy  of  any  children,  should,  however,  be  parsed  upon  at  the 
same  time.    See  rule  90  (68).  • 


CHAPTER  n. 
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The  proceedings  of  this  nature,  and  which  will  be  considered  in  the 
present  chapter,  consist  of  the  following : 

1.  Motion  to  consolidate. 

2.  Motion  to  elect. 

8.  Motion  for  a  reference. 

4.  Motion  to  dismiss  complaint  for  want  of  prosecution. 

5.  Motion  to  place  cause  on  special  calendar,  where  admissible. 
Which  subjects  will  be  considered  in  the  above  order. 

§  195.  ConsoUdation. 

The  Code  is  silent  as  to  this  remedy.  It  is  obtainable,  however, 
under  article  IV.,  title  VI.,  chapter  VI.,  part  IIL  of  the  Revised  Stat- 
utes, 2  E.  S.«  383,  sections  36,  37  and  38,  which  run  as  follows : 
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§  36.  Whenever  several  suits  shall  be  pending  in  the  same  court,  by  the 
same  plaintiff  against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  the  court  in  which  the  same  shall  be  prosecuted  may,  in  its  discre- 
lion,  if  it  shall  appear  expedient,  order  the  several  suits  to  be  consolidated 
into  one  action. 

§  37.  If  one  or  more  such  suits  be  pending  in  the  Supreme  Court, 
and  others  be  pending  in  any  other  court,  the  Supreme  Court  may  order 
the  suits  in  other  courts  to  be  consolidated  with  that  in  the  Supreme 
Court.  • 

§  38.  When  several  suits  shall  be  commenced  against  joint  and  several 
<'.ebtors,  in  the  same  court,  the  plaintiff  may,  at  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

It  will  be  observed  that  the  granting  of  this  relief  rests  entirely  in  the 
discretion  of  the  court,  except  in  the  case  provided  for  in  section  38. 
The  enlarged  facilities  granted  by  the  Code,  with  reference  to  the 
joinder  of  causes  of  action,  materially  extend  the  scope  of  this  remedy 
Ixjjond  that  originally  conferred.  , 

A  special  right  to  consolidation  is  given,  where  separate  actions 
have  been  brought  by  the  attorney-general  against  several  persons 
on  one  mortgage,  covenant  or  agreement,  or  who  claim  under  the 
same  title ;  and  it  is  made  the  duty  of  such  oflScer  to  consent  to  such 
consolidation  at  the  request  of  the  defendants.  Vid^i  1  E.  S.,  181, 
section  14. 

The  motion  should,  as  appears  by  the  above  sections,  be  made  in  the 
court  in  which  the  actions  sought  to  be  affected  by  it,  are  pending.  If 
pending  in  different  courts,  one  of  which  is  the  Supreme  Court,  it  must 
be  made  in  the  latter.  The  case  of  actions  pending  in  different  tribunals 
of  limited  jurisdiction  does  not  appear  to  be  provided  for.  It  may  be 
reached,  however,  by  a  motion  to  elect.     See  next  section. 

The  motion  should  be  framed  according  to  the  terms  of  the  particular 
section  relied  upon,  a  demand  for  further  relief  being  always  inserted. 
Hie  facts  necessary  to  bring  the  case  within  the  scope  of  the  section 
invoked,  must  be  shown  by  affidavit,  which  must  be  positive,  or  it  will 
be  insufficient  See  Crane  vs.  Koehler^  6  Abb.,  328,  note.  It  must  be 
clearly  evidenced  that  the  suits  sought  to  be  affected,  are  for  causes  of 
action  capable  of  being  joined,  and  the  nature  of  the  defence  must  be 
disclosed ;  it  must  be  also  shown,  that  they  are  all  pending  by  the  same 
plaintiff,  against  the  same  defendant,  and  in  the  same  court ;  or,  if  not, 
then  that  one,  at  least,  is  pending  in  the  Supreme  Court.  If  any  state- 
naents  of  fact  be  necessary  to  establish  these  conditions  clearly,  those 
statements  should  be  made.  The  motion  should  also  be  grounded  upon 
the  pleadings  in  the  action  in  which  it  is  made,  and  also,  where  feasi- 
ble, in  those  sought  to  be  consolidated.    The  allegations  in  those  plead- 
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ings,  may  often  be  sufficient,  in  themselves,  to  satisfy  the  court  as  to 
most  of  the  facts  required  to  be  established. 

The  proper  period  for  the  motion  is,  upon  the  final  joinder  of  issue 
in  all  the  actions  sought  to  be  consolidated.  If  made  before,  it  will 
be  premature,  and  subject  to  be  defeated  by  any  subsequent  plead- 
ing or  amendment,  where  admissible.  Le  Roy  vs.  Bedell^  1  C.  R 
(N.  S.),  201. 

Where,  however,  the  fact  that  a  number  of  actions  in  diflFerent  coun- 
ties were  brought  for  the  same  libel,  an  order  to  consolidate  was  granted, 
on  motion  of  the  defendant,  immediately  on  his  appearance  made  in  the 
county  of  residence  of  the  parties,  the  time  to  plead  being  that  i^emain- 
ing  in  the  county  to  which  the  suits  were  drawn  by  the  consolidation. 
Percy  vs.  Seward,  6  Abb.,  326. 

The  motion  under  section  38,  must,  under  that  section,  be  made  by  the 
plaintiff.  Under  the  special  statute  in  relation  to  actions  brought  by  the 
attorney-general,  the  defendant  must  be  the  applicant,  if  a  consent  be 
refused.  Under  sections  36  and  37,  it  has  been  held  that  it  is  compe- 
tent for  either  party  to  make  the  motion.  Briggs  vs.  Oaunty  4  Duer, 
664  ;  less  fully,  2  Abb.,  77.  See,  however,  dictum  to  the  contrary,  and 
adverse  to  the  plaintiff's  right  to  move,  in  McMahon  vs.  AUen,  12 
How.,  39  (46). 

Unless  it  is  clearly  shown  that  the  defences  in  actions  sought  to  be 
consolidated  are  identical,  an  order  will  be  refused.  Orane  vs.  Koehler^ 
6  Abb.,  528,  note ;  Morris  vs.  Kiiox,  'ibid. 

In  Gooh  vs.  The  Metropolitan  Bank,  6  Sandf.,  655,  where  the  plain- 
tiff had  commenced  sixty-four  separate  suits  for  penalties,  and  which 
suits  were  divisible  into  two  main  classes,  the  motion  for  an  actual  con 
solidation  was  denied,  in  the  first  instance,  but  on  terms  that  the  plain- 
tiff was  to  notice  and  bring  to  trial  one  suit  of  each  class,  and  that  the 
proceedings  in  the  other  suits  were  to  be  stayed  until  after  the  trial  of 
those  selected :  with  liberty  to  the  defendants  in  the  remaining  causes, 
after  such  trials,  to  renew  their  motion  for  a  consolidation,  or  further 
stay ;  and  a  like  liberty  to  the  plaintiff  to  move  for  a  consolidation, 
unless  the  defendants  in  the  remaining  causes  should  consent  to  abide 
the  ultimate  result  of  the  proceedings  in  the  former ;  in  which  event, 
the  plaintiff  was  not  to  be  entitled  to  any  further  costs,  for  putting  the 
subsequent  causes  on  the  calendar. 

On  a  consolidation,  provision  should  be  made  in  the  order  for  the 
costs  in  the  discontinued  actions ;  otherwise  the  plaintiff,  if  successful, 
cannot  ultimately  recover  them.  Blake  vs.  Michigan,  South&i'n  aiid 
Northern  Indiana  Railroad  Compa/iiyy  17  How.,  228. 
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§  196.  Motion  to  Elect  or  Stay.  . 

This  application  is  of  a  nature  closely  akin  to  the  former,  and  sub- 
stantially for  the  same  purpose. 

It  cannot  properly  be  made,  until  a  complete  issue  is  joined  in  both 
the  proceedings  sought  to  be  affected.  FvUer  vs.  Seadj  15  How.,  236 ; 
6  Daer,  697. 

It  should  also  be  made  in  the  proceeding  last  instituted  ;  if  brought 
forward  in  the  first,  it  cannot  be  entertained.  Farmers^  Loan  and 
Trust  Company  vs.  Hunt^  1  C.  R.  (N.  S.),  1. 

A  defendant,  who  has  brought  a  cross  action  in  respect  of  matter 
which  he  has  already  set  up  by  way  of  recoupment,  may  be  compelled 
to  elect.  Same  case.  FabricoUi  vs.  Launitz^  3  Sandf.,  743  ;  1  C.  R. 
(X.  S.),  121.  So  also,  between  an  action  and  a  counter-claim,  in  respect 
of  the  same  matter,  when  it  clearly  appears  that  both  causes  can  be  tried 
on  tlieir  merits  in  either.  See  FvUer  vs.  Bead^  15  How.,  236  (240) ; 
6  Dner,  697. 

But  no  order  will  be  made  to  compel  an  election  between  cross 
actions  in  reference  to  the  same  subject-matter.  Wright  vs.  Ddafield^ 
11  How.,  465. 

And,  unless  two  actions  in  relation  to  the  same  subject-matter  be 
coincident,  so  that  a  trial  of  one  will,  in  fact,  decide  the  other,  an  elec- 
tion will  not  be  compelled.  Sorley  vs.  Brewer^  18  How,,  509.  See 
also  WtJh  vs.  Smith,  7  Abb.,  261  (265). 

A  motion  to  elect  cannot  be  sustained  after  judgment.  But,  if 
appeal  be  regularly  taken,  the  court  may  then  grant  a  single  argument 
in  one  case,  and  direct  that  the  others  abide  the  result.  Toll  vs. 
Thomas,  15  How.,  315. 

Where  several  suits  involved  the  same  question  as  to  the  right  of 
recovery,  the  court  stayed  proceedings  in  all  except  the  first,  on  a 
stipulation  by  the  defendant  that,  in  the  others,  he  would  only  con- 
test the  question  of  damages,  the  parties,  though  nominally  different, 
being,  in  fact,  substantially  connected.  McFarlan  vs.  Clarh,  2 
Sandf.,  699. 

The  mere  fact  that  another  action  has  been  commenced  in  another 
state  or  country,  will  not  form,  per  se,  ground  for  ordering  a  discon- 
tinuance of  the  proceedings  here.  Bepxcblic  of  Mexico  vs.  Arrangois, 
5  Duer,  634 ;  1  Abb.,  437.  But  if,  in  the  foreign  country,  the  plaintiff 
interferes  to  prevent  the  course  of  justice  in  the  proceeding  in  this,  his 
suit  may  be  stayed,  or  even  ordered  to  be  discontinued.  Same  case,  3 
Abb.,  470. 
And,  in  a  case  where  a  party  sues  in  two  states  for  the  same  cause, 
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and  makes  use  of  one  suit  to  interfere  with  proceedings  in  the  other, 
the  court  will  compel  him  to  elect  between  the  two,  and  stay  proceed- 
ings until  such  election.  Hammond  vs.  BaJcer^  3  Sandf.,  704 ;  1  C.  K. 
(N.  S.),  105. 

In  a  case  of  conflicting  creditors'  suits,  the  courts  will  be  disposed  to 
interfere  in  favor  of  one  for  the  general  benefit  of  all  creditors,  as 
against  one  for  the  benefit  of  a  single  creditor  only,  and  to  stay  the 
latter,  and  also  supplementary  proceedings.  See  Hammond  vs.  Hud- 
sa?i  liiver  Iron  and  Machine  Company ^  11  How.,  29.  But  not  until 
the  general  suit  is  in  a  condition  for  all  creditors  to  come  in.  LacJiake 
vs.  Lord,  4  E.  D.  Smith,  G12,  note ;  10  How.,  461 ;  1  Abb.,  213.  See 
likewise,  generally,  Damhmann  vs.  The  Empire  MiU,  12  Barb.,  341. 

On  a  motion  of  this  description,  the  pendency  and  nature  of  the  dif- 
ferent proceedings,  and  such  circumstances  as  are  necessary  to  prove 
that  their  scope  is  identical,  or  so  far  so  that  the  relief  sought  in  one, 
can  be  obtained  with  equal  certainty  and  efficiency  by  means  of  the 
other,  should  be  shown  by  affidavit,  and,  where  practicable,  the  plead- 
ings in  both  suits  should  be  referred  to  in  the  notice,  and  the  motion 
grounded  on  them  also.  The  relief  asked  for  should  usually  be,  that 
the  adverse  party  be  compelled  to  elect,  and  to  signify  his  election  in  wri 
ting,  and  that,  up6n  election,  proceedings  should  be  stayed  in  the  action 
in  which  he  elects  not  to  proceed,  or  otherwise,  according  to  the  special 
circumstances  of  the  case ;  and  a  demand  of  further,  or  other  relief, 
should  under  no  circumstances  be  omitted.  The  order,  if  granted, 
should  be  entered  accordingly,  requiring  the  party  to  elect  within  a 
given  time,  and  to  signify  his  election  in  writing,  and  staying  proceed- 
ings thereupon.  If,  when  served,  such  party  neglects  to  do  so,  or  other- 
wise disregards  the  order,  an  absolute  stay  should  then  be  applied  for  in 
the  action  in  which  the  motion  is  made. 

The  above  observations  are,  of  course,  merely  general ;  the  demand 
or  order  for  such  relief  should  be  framed  in  each  specific  case  accord- 
ing to  its  circumstances,  keeping  the  above  general  objects  in  view. 

§  197.  Motion  for  a  Referenjce. 

(a.)  Statutouy  and  Othkb  Pkovisions. 

This  proceeding,  where  admissible,  is  peculiarly  appropriate  to  the 
present  stage  of  the  action. 

The  provisions  of  the  Code  on  the  subject  are  contained  in  chapter 
v.,  title  VIII.,  part  II.,  sections  270,  271,  and  273.  Section  272  relates 
to  the  proceedings  before  a  referee  or  referees,  when  appointed,  and  will 
be  hereafter  considered  in  connection  with  the  subject  of  Trial. 

These  provisions  supersede  those  of  the  Bevised  Statutes,  as  contained 
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in  article  IV.,  title  VI.,  chapter  VI.,  part  III.,  sections  39  to  53,  inclu- 
sive.    2  R.  S.,  383  to  386.    And  likewise  those  of  the  judiciary  act* 
Ch.  280  of  1847,  §  77. 
The  provisions  in  question  run  as  follows : 

§  270.  (225.)  All  or  any  of  the  issues  in  the  action,  whether  of  fact  or  of 
law,  or  both,  may  be  referred,  upon  the  written  consent  of  the  parties. 

§  271.  (226.)  Where  the  parties  do  not  consent,  the  court  may,  upon  the 
application  of  either,  or  of  its  own  motion,  except  where  the  investigation 
will  require  the  decision  of  difficult  questions  of  law,  direct  a  reference  in 
the  following  cases : 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  examination  of  a 
long  account  on  either  side  ;  in  which  case  the  referees  may  be  directed  to 
hear  and  decide  the  whole  issue,  or  to  rpport  upon  any  specific  question  of 
fact  involved  therein ;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the  informe- 
tion  of  the  court,  before  judgment,  or  for  carrying  a  judgment  or  order 
ioto  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings,  shall  arise, 
upon  motion  or  otherwise,  in  any  stage  of  the  action. 

This  proyision  dates,  as  it  stands,  from  1849.  In  1848  the  exception  at  the  commencement 
▼as  omitted. 

g  273.  (228.)  In  all  cases  of  reference,  the  parties,  except  when  an  infant 
may  be  a  party,  may  agree  in  writing  upon  a  person  or  persons  not  exceed- 
ing three,  and  a  reference  shall  be  ordered  to  him  or  them,  and  no  other 
person  or  persons ;  and  if  the  parties  do  not  agree,  the  court  shall  appoint 
one  or  more  referees,  not  more  than  three,  who  shall  be  free  from  excep- 
tion. And  no  person  shall  be  appointed  referee  to  whom  all  parties  in  the 
action  shall  object,  except  in  actions  for  divorce.  And  no  justice  or  judge 
of  any  court  shall  sit  as  referee  in  any  action  pending  in  the  court  of  which 
he  Ls  a  judge,  and  not  already  referred.  Unless  the  court  shall  otherwise 
order,  the  referee  or  referees  shall  make  and  deliver  his  report  within  sixty 
days  from  the  time  the  action  shall  be  finally  submitted,  and  on  default 
thereof  said  referee  or  referees  shall  not  be  entitled  to  receive  any  fees,  and 
the  action  shall  proceed  as  though  no  reference  had  been  ordered. 

The  section,  as  it  stands,  dates  from  the  recent  amendment  of  1862.  On  which  occasion 
the  three  last  clauses  were  for  the  first  time  inserted;  before  that,  the  section  consisted  onlj 
of  the  first  sentence,  or  its  equivalent. 

That  sentence  came  down  from  1851,  as  it  now  stands,  in  substance,'  but  less  positively,  as 
to  the  right  of  parties  to  choose  their  own  referee  or  referees. 

In  1849,  the  residence  of  the  referee  in  the  county  of  venue  was  made  a  condition,  and  a 
peculiar  practice  was  provided  with  reference  to  appointments  in  the  city  and  county  of  New 
York.    It  is  needless  to  cite  that  clause  now,  it  having  become  practically  obsolete. 

In  1848,  the  provision  was  to  the  same  efiiect  as  in  1849,  save  only  that  it  was  there 
divided  into  two  sections,  228  and  229,  and  that  it  especially  provided  for  filing  the  agreement 
of  reference. 
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References  in  connection  with  proceedings  on  the  entry  of  judgment 
by  default,  or  on  an  issue  of  law,  are  also  enabled  and  provided  for  by 
sections  246  and  269. 

The  reference  of  a  claim  presented  to  an  executor  or  an  adminis- 
trator, and  disputed  by  him,  provided  for  by  the  Revised  Statutes, 
though  a  special  proceeding  at  the  outset,  assumes,  when  the  agreement 
is  filed  and  a  rule  entered,  as  prescribed,  the  character  of  an  ordinary 
hearing.  See  2  R.  S.,  88  to  90,  sections  36  to  42  inclusive,  amended  as 
to  section  36  by  chapter  261  of  1859,  p.  569,  under  which  either 
three  or  one  person  may  act.  The  agreement  for  such  a  reference  may 
be  in  general  terms,  and,  on  its  approval  and  filing  with  the  clerk  of 
the  court,  as  prescribed  by  the  statute,  it  becomes  operative  as  a  volun- 
tary appearance  of  the  parties  in  the  Supreme  Court,  and  a  submission 
to  its  jurisdiction  to  adjudicate  upon  the  claim  presented.  Tracy  vs. 
Suydam^  31  Barb.,  110. 

Arbitration,  though  closely  akin  to  a  reference  in  its  nature  and 
objects,  is  altogether  a  special  proceeding,  and  falls  as  such  out  of  the 
scope  of  this  work.  It  presents  this  essential  difference,  that  a  refer- 
ence, when  made,  is  irrevocable,  save  by  order  of  the  court,  whereas 
an  arbitration  may  be  withdrawn  from  at  the  will  of  either  party  at  any 
time  before  the  case  has  been  finally  submitted  upon  a  heai-ing.  For 
statutory  provisions  upon  the  subject,  see  title  XIV.,  chapter  VIII., 
part  III.  of  the  Revised  Statutes,  2  R.  S.,  541  to  545  inclusive. 

The  rules  of  court  on  the  subject  of  reference  are  as  follows  : 

Rule  32  (22)  relates  entirely  to  the  proceedings  before  referees  after 
their  appointment.  It  will  be  noticed  hereafter,  under  the  head  of 
Trial. 

Rule  33  (69)  has  been  already  cited  in  the  first  chapter  of  the  present 
book,  section  193.  It  provides,  as  there  shown,  for  a  reference  to  settle 
special  issues,  if  directed  by  the  court.  The  latter  portion  relates  to 
the  subject  of  new  trial,  and  will  be  noticed  hereafter  under  that  head. 

Rule  71  provides  for  a  reference  in  undefended  foreclosure  cases,  for 
the  purpose  of  computing  the  amount  due,  reporting  as  to  the  mode  of 
sale,  if  the  whole  sum  be  not  due,  and  of  taking  proof  of  the  facts  or 
circumstances,  if  any  of  the  defendants  are  infants  or  absentees. 

Rule  72  also  authorizes  the  appointment  of  a  referee  for  the  pui-pose 
of  making  the  necessary  sale  under  a  decree  of  foreclosure  if  granted, 
though  not  necessarily,  as  the  sheriff  may  also  act. 

A  reference  to  take  the  necessary  proofs  in  partition  is  provided  for 
by  niles  78  (73)  and  79  (74). 

Under  rule  86  (64)  a  reference  to  take  proof  of  the  material  facts 
charged  in  the  complaint,  is  prescribed  as  the  proper  course  in  divorce 
cases,  when  undefended. 


PROCEEDINGS  FOB  SPEEDIEB  TRIAL. §    197.  233 

Rnle  87  (65)  prescribes  the  particulars  which  must  be  stated  in  the 
monng  affidavits  on  applying  for  a  reference  of  this  description,  in 
suits  for  annulment  of  marriage ;  and  rules  89  (67)  and  90  (68)  pro- 
vide as  to  the  practice  in  the  hearing  of  divorce  suits  in  general. 

Under  rules  67  (61)  and  70  (56),  a  reference  may  also  be  ordered  to 
take  proof  in  couDection  with  applications  for  sale  of  the  real  estate  of 
an  infant,  and  for  payment  over  of  any  share  of  the  proceeds. 

Enles  72  and  86,  above  referred  to,  both  contain  special  provisions 
as  to  appointment  of  referees  as  follows : 

In  rule  72,  "The  referee  to  be  appointed  in  foreclosure  cases  shall  be 
selected  by  the  court,  and  the  court  shall  not  appoint  as  such  referee  a  per- 
son nominated  by  the  party  to  the  action,  or  his  counsel." 

In  rule  86,  "The  court  shall  in  no  case  order  a  reference  to  a  referee 
nominated  by  either  party." 

These  provisions  were  both  inserted  on  the  amendment  of  1858. 

The  following  rule  in  relation  to  causes  in  the  second  district,  was 
made  by  the  justices  of  that  district,  on  the  24:th  of  October,  1856 : 

When  a  cause  shall  be  called  for  trial  upon  any  circuit  calendar,  if  either 
party  shall  apply  for  a  postponement  thereof,  and  the  opposite  party  desires 
to  have  the  cause  referred  for  trial  and  decision,  the  court  will,  except  in 
special  cases,  make  it  one  of  the  conditions  of  such  postponement,  that  the 
caose  be  so  referred. 

(c.)  Refebenoe  on  Consent. 

This  proceeding,  as  authorized  by  section  270,  presents  no  difficulty. 
A  consent  must  be  drawn,  the  signature  of  all  parties  who  have  ap- 
peared, or  of  their  attorneys,  obtained,  and,  when  complete,  it  may  be 
presented  to  a  judge  at  chambers,  or  out  of  court,  accompanied  with 
the  proper  form  of  order.  His  signature  to  the  latter  will  follow  almost 
as  of  course,  and,  under  section  273,  he  cannot  even  object  to  any  per- 
son or  persons  whom  the  parties  may  agree  in  naming. 

Where,  however,  infants  are  parties,  the  section  does  not  apply,  and 
he  may  deny  the  order  if  the  appointment  is  not  suitable.  See  Litchr 
Md  vs.  BurweU,  5  How.,  341 ;  9  L.  O.,  182 ;  1  C.  E.  (N.  S.),  42. 

The  order,  when  signed,  must  be  entered  in  due  course,  and  served 
upon  all  parties.  If  a  party  signing  the  consent  has  not  appeared,  or, 
not  being  an  attorney  of  the  court,  appears  in  person,  proof  of  his  sig- 
nature must  accompany  it.  If  any  party  has  already  suffered  a  default, 
Ws  signature  will  not  be  essential,  but  proof  of  due  service  upon  him, 
and  that  he  has  not  answered,  will  be  necessary,  and  must  accompany 
the  consent  of  the  others. 

Consent  to  a  reference  may  also  be  given  orally  in  open  court ;  and 
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if  so  given,  entered  on  the  minutes,  and  acted  upon  by  the  entry  of  an 
order,  and  proceedings  before  the  referee  cannot  afterwards  be  retracted, 
even  though  the  cause  would  not  otherwise  have  been  referable.  Ke<xtOT 
vs.  Ulster  and  Dda/ware  Planh  Road  Company^  7  How.,  41.  See  also, 
as  to  the  validity  of  the  appointment  of  an  additional  referee,  by  con- 
sent entered -on  the  minutes  of  the  others,  and  subsequently  acted  upon, 
Leay croft  vs.  Fowle7\  7  How.,  259. 

In  Ludington  vs.  Taft^  10  Barb.,  447,  the  parties  were  even  held  to  be 
concluded  by  a  stipulation  to  refer,  when  acted  upon  by  both,  the  refer- 
ence proceeded  with  and  a  report  made,  though  it  did  not  appear  that 
any  order  had  been  actually  entered.  If  necessary,  an  order  may  be 
entered  nunc  pro  tunc,  un'der  such  circumstances.  Whalen  vs.  Super- 
visors of  Albany^  6  How.,  278. 

The  precaution  of  the  previous  entry  of  an  order  should,  however, 
never  be  omitted,  as  the  referees,  when  agreed  upon,  derive  their 
authority  from  the  order  of  the  court,  by  which  the  appointment  is 
directed  to  be  made.  Section  273.  See  also  Litchfield  vs.  Burwell^  5 
How.,  341 ;  1  C.  R.  (IST.  S.),  42 ;  9  L.  O.,  182,  above  cited.  In  this  latter 
case  the  stipulation  was,  in  fact,  a  nullity  under  the  terms  of  the  sec- 
tion last,  referred  to,  the  defendants  being  infants. 

In  DiddeU  vs.  Didddl^  3  Abb.,  167,  a  very  strict  view  was  taken,  and 
it  was  held  that,  under  the  conjoint  operation  of  sections  270  and  366, 
the  objection  that  it  did  not  appear  on  the  face  of  the  moving  papers 
that  an  actually  existent  consent  to  waive  trial  by  jury,  and  to  refer  a 
suit  for  divorce  on  the  ground  of  adultery,  had  been  filed  with  tlie  clerk 
as  required  by  the  latter  section,  was  fatal  even  after  actual  trial  had 
and  report  made,  and  that  such  defect  rendered  the  order,  and  all  pro- 
ceedings under  it,  irregular.  This  view  appeared  to  have  been  acqui- 
esced in,  and  a  new  order  entered  and  proceeded  upon,  nunc  pro  tunc, 
and  a  second  report  taken  upon  the  same  evidence.  See  note,. p.  173. 
See  similarly  strict  view,  as  to  the  eflfect  of  a  failure  to  appear  at  the 
trial,  Parker  vs.  Parker,  3  Abb.,  478. 

A  cause,  not  otherwise  referable,  becomes  so  by  means  of  a  binding 
consent  to  refer,  and  the  objection  cannot  afterwards  be  taken.  See 
ITeatorYS.  Ulster  and  Delaware  Plank  Road  Company,  above  cited; 
Elmore  vs.  Th/yinas,  7  Abb.,  70. 

A  written  consent,  if  obtained,  must  not  be  altered  in  any  manner, 
or  the  proceedings  under  it  will  be  wholly  void,  and  the  opposite  party 
may  disregard  any  order  so  obtained,  and  proceed  to  trial  as  if  no 
consent  liad  been  given.    Ham^r  vs.  BU^,  7  How.,  246. 

It  has  been  held  that,  where  actual  issue  has  been  joined  in  a  divorce 
case,  a  reference  to  take  testimony  cannot  properly  be  granted,  eveu  on 
consent,  the  provisions  in  the  rules,  above  referred  to,  being  ouly  appli- 
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cable  to  cases  where  default  is  made,  or  where  the  plaintiff's  allegations 
are  not  denied.  Whale  vs.  Whale^  1  C.  K.,  115.  The  issue  joined  may, 
however,  be  referred  on  consent.  AnonyTnaus^  3  C.  E.,  139.  See  also 
Fhigg  vs.  Munger^  3  Barb.,  9 ;  2  C.  R.,  17 ;  as  to  the  general  inadmissi 
bility  of  a  mere  reference  to  take  testimony  according  to  the  former 
equity  practice.     See  likewise.  Draper  vs.  i?ay,  11  How.,-  439. 

(c.)  Kefebence  on  Motion. 

A  reference  may  be  moved  for  by  the  parties,  under  section  271,  for 
any  of  the  following  purposes  : 

For  trial  of  the  whole  issue  when  it  involves  the  examination  of  a 
long  account.     Subdivision  1. 

To  report  upon  any  specific  question  of  fact  under  the  same  circum- 
stances.    Same  subdivision. 

To  take  any  account  which  may  be  necessary  for  the  information  of 
the  court,  before  or  after  judgment.     Subdivision  2. 

To  report  upon  any  collateral  questionsfof  fact,  arising  .on  motion  or 
otherwise,  in  any  stage  of  the  action.     Subdivision  3. 

But  the  motion  is  not  admissible  "  when  the  investigation  will  require 
the  decision  of  difficult  questions  of  law." 

Where  such  is  the  case,  however,  as  regards  the  trial  of  the  principal 
issues,  a  reporfupon  specific  questions  of  fact,  under  the  last  branch 
of  subdivision  1,  may  often  be  admissible  and  appropriate,  as  tending 
to  clear  away  the  difficulties  which  impede  the  consideration  of  the 
main  question. 

It  is  competent  for  either  party  to  move  for  a  general  reference  im- 
mediately on  the  joinder  of  issue,  and  such  is,  in  fact,  the  time  pecu- 
liarly appropriate  for  the  motion.  It  may,  it  seems,  be  made  imme- 
diately, and  without  waiting  for  the  expiration  of  the  time  allowed  the 
adverse  party  to  amend  ;  nor  will  a  subsequent  amendment  necessarily 
defeat  the  order,  unless  by  means  of  it  there  ceases  to  be  a  referable 
issue  between  the  parties.     Eno8  vs.  ThonicLS^  4  How.,  290. 

In  a  case  which  does  not  involve  the  examination  of  a  long  account, 
the  court  has  no  power  to  order  a  reference,  if  objected  to.  Sharp  vs. 
The  Mayor  of  New  Tori,  18  How.,  213  ;  9  Abb.,  426  ;  affirmed,  31 
Barb.,  578 ;  Draper  vs.  Day^  11  How.,  439. 

Nor  is  a  reference  proper  for  the  assessment  of  items  of  damages  in 
an  action  sounding  in  tort.  Sharp  vs.  The  Mayor  of  New  York, 
*upra;  McOuUough  vs.  JBrodie,  6  Duer,  659 ;  13  How.,  346 ;  Dewey 
vs.  Field,  13  How.,  437 ;  Caineron  vs.  Freeman^  18  How.,  310 ;  10 
Abb.,  383 ;  McMaster  vs.  Booth,  4  How.,  427 ;  3  C.  E.,  Ill ;  IlewiU 
V8.  HoweU,  8  How.,  346.  See  also,  Boyce  vs.  Comstoch,  1  C.  E.  (N.  S.), 
290 ;  Grayxs.  Fox,  1  0.  E.  (N.  S.),  334.    This  series  of  cases  seems  to 
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overrule  S/iddon  vs.  Wood,  3  Sandf.,  739 ;  1  C.  K  (N.  S.),  118.  See 
also,  as  to  a  reference  not  being  proper  in  an  action  defended  on  the 
ground  of  fraud,  Freemom  vs.  Atlantic  Mutual  Insuram^  Company^  13 
Abb.,  124. 

And,  to  warrant  a  reference  of  the  whole  issue,  as  involving  the 
examination  of  a  long  account,  the  accounting  to  be  taken  must  arise 
upon  contract,  must  be  directly  involved  in  the  issue  to  be  tried,  must 
be  necessary  to  the  trial  of  that  issue,  and  must  be  a  matter  of  right 
between  the  parties.  Cameron  vs.  FreeTnan,  18  How.,  310 ;  10  Abb., 
333.  If  the  taking  of  such  account  be  contingent  on  the  trial  of  the  main 
issues  joined,  and  will  be  unnecessary  if  either  party  fail  in  those  issues, 
a  reference  should,  if  objected  to,  be  refused.  Keder^%.  Pov.<fKkeepm 
and  Salt  Point  Plank  Pood  Company,  10  How.,  11 ;  Sheldon  vs. 
Weeks,  7  L.  O.,  57 ;  Graham  vs.  Golding,  7  How.,  260.  Such  an 
order  is  not,  however,  appealable.  Kennedy  vs.  Shilton,  9  Abb.,  157, 
note. 

So,  likewise,  where  by  stipulation  the  question  between  the  parties 
has  been  narrowed  down  to  a  simple  issue,  the  court  will  not  refer  the 
cause,  though  originally  involving  a  long  account.  MvUin  vs.  KeUy^ 
3  How.,  12. 

In  cases  of  the  foregoing  description,  where  the  taking  of  a  long 
account  is  not  originally,  but  may  become  contingently  necessary,  the 
proper  course  will  be  to  go  to  trial  in  the  first  instance,  and  then,  if 
Buch  account  proves  to  be  necessary,  to  take  it  specially  by  a  reference 
under  subdivision  2.  Cameron  vs.  Freeman,  supra;  Graham  va. 
GoMing,  supra;  O^Brien  vs.  Bowes,  4  Bosw.,  657;  10  Abb.,  106. 

And  such  an  accounting  may  be  taken  before  the  trial,  on  motion 
for  that  purpose,  under  the  same  subdivision.  Ketchum  vs.  Clark,  22 
Barb.,  319.  As  to  the  practice  on  a  reference  of  the  whole  issue,  in- 
volving a  question  of  this  description,  see  Palmei*  vs.  Palmer.  13 
How.,  363. 

But,  where  the  examination  of  an  account  forms  a  principal  part  of 
the  issue,  a  general  reference  will  be  ordered.  Mills  vs.  Thurshy,  (No. 
1),  11  How.,  113. 

The  account  to  be  taken  should,  to  render  the  cause  referable,  be  a 
honafide  account  in  an  action  on  contract,  and  literally  and  truly  a  long 
account.  Sharp  vs.  The  Mayor  of  New  York,  18  How.,  213 ;  9  Abb.. 
426,  supra.  The  items  must  be  distinct,  and  arising  in  respect  of  dif- 
ferent transactions,  so  as  to  make  the  case  really  one  of  accounting 
between  the  parties.  For  instance,  the  fact  that  an  account  of  goods 
sold  at  one  time  contains  many  items,  is  not  sufficient  to  render  it  refer- 
able. Stewart  vs.  ElweU,  3  C.  E.,  139.  See  also  Freemmi,  vs.  Atlantic 
MuPual  Insurance  Company,  13  Abb.,  124. 
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When  the  case  clearly  involves  the  examination  of  a  long  account, 
the  court  will  order  a  reference.  Masterton  vs.  HoweU^  10  Abb.,  118. 
And,  wlien  the  case  is  clear,  it  may  do  so  on  its  own  motion.  In  Jdch- 
aon  vs.  De  Forest^  14  How.,  81,  this  course  was  taken  by  the  judge,  on 
a  preliminary  motion  for  a  receiver. 

Or  where,  on  the  trial,  it  appears  indispensable  that  an  account  be 
taken,  the  trial  may  be  suspended,  and  a  reference  ordered  in  the  first 
instance.     Smith  vs.  Dodd^  3  E.  D.  Smith,  348. 

In  Van  Zariit  vs.  Cobh^  10  How.,  348,  a  reference  was  ordered,  on 
the  trial,  to  find  the  facts  on  the  issues  raised  by  the  pleadings,  and  to 
state  accounts  upon  such  finding.  Whether  the  case  was  to  be  reserved 
for  further  directions  upon  the  report,  when  made,  does  not  appear 
clearly  upon  the  face  of  the  report,  but  probably  such  was  the  disposi- 
tion of  it,  under  the  powers  conferred  by  subdivision  2,  and  the  last  por- 
tion of  subdivision  1. 

The  decision  in  McMahon  vs.  Alien,  10  How.,  384,  directing  a  refer- 
ence of  the  whole  issue,  though  not  necessarily  involving  the  examina- 
tion of  a  long  account,  on  the  ground  of  the  crowded  state  of  the  calen- 
dars, seems  clearly  to  be  beyond  the  power  conferred  by  the  section, 
even  when  taken  in  connection  with  section  254. 

When  the  case  clearly  involves  the  examination  of  a  long  account,  it 
is  no  objection  to  the  motion  that  it  has  been  already  tried  by  a  jury. 
Brown  vs.  Brad^haw,  1  Duer,  635 ;  8  How.,  176. 

In  Bowman  vs.  Sheldon,  1  Duer,  607 ;  11  L.  O.,  219,  an  action  for  an 
attorney's  fees,  a  preliminary  reference  to  fix  the  amount,  analogous  to 
a  taxation  under  the  former  system,  was  ordered  on  motion,  the  amount 
not  to  be  conclusive  on  the  subsequent  trial. 

Eeferences,  under  subdivision  3,  are  less  usual.  In  the  following 
cases  they  have,  however,  been  granted : 

In  Elmore  vs.  Thomas,  7  Abb.,  70,  where  the  issues  joined  by  the 
pleadings,  in  an  equity  suit,  had  been  tried  by  a  referee,  a  further  ref- 
erence was  ordered,  to  report  the  facts  in  relation  to  collateral  equities, 
ckimed  by  the  defendant,  but  not  set  up  by  his  answer,  in  order  to 
enable  the  court  to  make  a  fiirther  decree  thereon.  See,  as  to  reference 
to  take  a  consequent  account,  McMahon  vs.  Allen,  27  Barb.,  335 ;  7 
Abb.,  1. 

In  Pendleton  vs.  Weed,  17  N.  Y.,  72,  a  reference  appears  to  have 
been  granted  by  the  court  below,  to  report  specific  facts  in  relation  to 
a  matter  brought  before  the  court  on  motion,  though  the  motion  itself 
was  denied. 

In  Meyer  vs.  Lent,  7  Abb.,  225,  a  reference  was  held  by  the  Court 
of  Appeals  to  be  the  proper  course  for  determining  a  disputed  question 
of  fact  arising  on  motion.    This  case  reverses  Meyer  vs.  LeifU,  16  Barb., 
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538,  but  on  another  point.  See  also,  as  to  granting  a  reference  on  a 
question  arising  upon  motion,  especially  where  all  the  facts  are  not  fully 
before  the  court,  Munn  vs.  Bamum^  2  Abb.,  409 ;  Barro7i  vs.  Sa/nfordy 
14  How.,  443 ;  6  Abb.,  320,  note.  But,  where  the  question  is  suffi- 
ciently brought  before  the  court  on  affidavit,  the  application  may  be 
refused.  Steele  vs.  Palmer^  7  Abb.,  181 ;  Barber  vs.  Case^  12  How., 
531.  Compelling  a  party  to  attend  before  the  court,  and  be  examined, 
under  such  circumstances,  seems  to  be  overruled  by  Meyer  vs.  Letit^  7 
Abb.,  225,  above  cited. 

In  The  People  vs.  GholweU^  6  Abb.,  161,  a  reference  in  relation  to 
the  regularity  of  proceedings  complained  of,  was  ordered,  on  an  applica- 
tion for  a  certiorari. 

When  a  reference  within  the  powers  conferred  by  the  court  has  been 
granted,  the  order  granting  it  is  not  appealable.  Bryan  vs.  Brennan^ 
1  How.,  359 ;  Bean  vs.  Empire  State  Mutual  Ins^irance  Company^  9 
How.,  69 ;  Gray  vs.  Fax,  1  C.  K.  (N.  S.),  334 ;  UbedeU  vs.  Boot,  3 
Abb.,  142. 

But  otherwise,  if  the  order  be  such  as  the  court  has,  under  the  sec- 
tion, no  power  to  grant.  Cram  vs.  Bradfo9*d,  4  Abb.,  193.  See  also 
several  of  the  decisions  above  cited,  as  to  the  want  of  power  to  order  a 
reference  in  specific  cases. 

A  defect  of  this  or  the  like  nature  will,  however,  be  waived  by  an 
omission  to  object,  and  by  proceeding  before  a  referee,  though  unduly 
or  imperfectly  appointed.  Benouil  vs.  Harris,  2  Sandf.,  641 ;  1  C.  R, 
126 ;  Wftalen  vs.  Supervisors  of  Albany,  6  How.,  278 ;  Hawkins  vs. 
Avery,  32  Barb.,  551 ;  Keaior  vs.  Ulster  and  Delaware  Plank  Bead 
Company,  7  How.,  41 ;  Leaycroft  vs.  Fowler,  7  How,,  259.  But  not 
so  where  the  objection  is  as  to  the  jurisdiction  of  the  court  to  grant  any 
reference.  See  Oarcie  vs.  Sheldon,  3  Barb.,  232 ;  Bonner  vs.  McPhaU. 
31  Barb.,  106. 

Unless  made  in  the  form  prescribed  by  the  Code,  an  order  pm*portiiig 
to  refer  a  cause  may  only  have  the  effect,  and  bfe  subject  to  the  inci- 
dents, of  an  ordinary  arbitration.  Blunt  vs.  Whitfiey,  3  Sandf,  4.  See 
also,  as  to  a  reference  to  four  referees,  Jones  vs.  Cuyler,  16  Barb.,  576. 

As  to  an  interlocutory  reference  in  partition,  see  Northrop  vs.  An- 
der^on,  8  How.,  351. 

{d.)  Mode  of  Application. 

When  a  reference  is  ordered  on  the  motion  or  suggestion  of  the 
coiirt,  no  specific  form  of  application  is  necessary. 

When  brought  on  on  motion  of  one  of  the  parties,  the  ordinary  notice 
must  be  given,  grounded  on  an  affidavit.  The  pleadings  should  also  be 
referred  to  in  the  notice,  to  enable  them  to  be  read,  in  case  of  opposi- 
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tion  by  the  adverse  party.  The  precise  form  of  application  will,  of 
course,  depend  npon  the  nature  of  the  reference  applied  for,  whether 
limited  or  of  the  whole  issue. 

Where  practicable,  the  affidavit  should,  it  seems,  be  made  by  the 
party,  and  not  by  the  attorney ;  and,  if  by  the  latter,  a  sufficient  excuse 
should  be  shown.     See  Mmck  vs.  Smith,  2  How.,  7. 

When  the  motion  is  made  under  subdivision  1,  or  under  subdivision 
2,  before  judgment,  the  affidavit  should  show  upon  its  face  that  an  issue 
of  fact  has  been  joined. 

Under  subdivision  1,  it  is  also  essential  that  a  statement  be  made 
upon  its  face,  that  the  trial  of  such  issue  requires  the  examination  of  a 
long  account. 

If  under  either  of  the  other  subdivisions,  the  case  must  be  brought 
within  the  letter  of  that  subdivision  in  express  terms. 

The  affidavit  under  subdivision  3,  should  show  with  sufficient  detail 
what  the  question  of  fact  is  that  is  proposed  to  bo  referred,  how  it 
arises,  and  that  it  arises  other  than  upon  the  pleadings. 

It  will  be  a  more  literal  compliance  with  the  statute,  and,  therefore, 
the  more  advisable  course,  to  make,  upon  the  face  of  the  affidavit,  a 
formal  statement  in  all  cases  that  "  the  investigation  will  not  require 
the  decision  of  any  difficult  questions  of  law."  It  has  been  held,  how- 
ever, that  the  omission  of  this  statement  will  not  constitute  a  defect  in 
the  moving  papers ;  that  the  fact  will  be  presumed,  as  essential  to  the 
motion ;  and  that  it  is  incumbent  on  the  adverse  party  to  show  the  con- 
trary, in  his  opposing  affidavits,  and,  if  he  fail  to  do  so,  the  objection 
will  be  untenable.  Baa^ber  vs.  Cromwell,  10  How.,  351.  In  such 
affidavits,  if  made,  that  party  should  not  merely  take  the  objection  in 
the  word^  of  the  statute,  but  should  also  set  forth  what  such  questions 
are,  to  enable  the  court  to  judge  whether  they  are  questions  of  real 
difficulty.    Dewey  vs.  FieU,  13  How.,  437  (439). 

The  objection  that  the  case  does  not  require  the  examination  of  a  long 
account  will  usually  be  apparent  upon  the  pleadings.  If  taken,  how- 
ever, by  affidavit,  facts  should  be  shown,  and  the  objection  should  be 
specifically  stated,  in  the  words  of  the  section. 

Any  objection  as  to  the  insufficiency  of  parties,  or  the  like,  must  be 
taken  at  the  time,  or  it  will  be  waived,  and  cannot  be  raised  subse- 
quently on  the  trial.    Sa/whma  vs.  Avery,  32  Barb.,  551. 

On  the  argument  of  the  motion,  each  party  should  be  prepared  with 
the  names  of  a  referee  or  referees,  in  order  that  a  selection  may  be 
made  by  agreement,  if  possible,  or,  if  not,  by  the  court.  In  the 
absence  of  any  agreement,  the  appointment  rests  with  the  court  in  all 
cases,  and  the  judge  is  not  bound  to  confine  himself  to  the  names  sug- 
gested, but  may,  and  frequently  does  appoint  his  own  nominee.    Under 
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the  last  amendment,  however,  ho  cannot  appoint  a  person  to  whom 
all  parties  object,  save  only  in  divorce  cases. 

See,  as  to  the  practice  in  the  first  district,  announcement  on  the  25th 
of  November,  1856,  noticed  13  How.,  346. 

The  practice  of  appointing  three  referees  is  falling  into  disuse,  being 
obviously  both  expensive  and  inconvenient,  and  a  single  one  is  almost 
invariably  named.  In  relation  to  the  appointment  of  a  third  referee 
under  the  repealed  provisions  of  1849,  as  to  New  York  cases,  see  Henouil 
vs.  Hai^ris^  2  Sandf.,  641 ;  1 C.  E.,  125.  See  also  generally  on  the  same 
subject,  Zeaycrqft  vs.  Fowhr^  7  How.,  259. 

When  granted,  care  should  be  taken  to  draw  the  order  in  exact  con- 
formity with  that  portion  of  the  section  on  which  it  is  based.  It  must 
be  duly  entered,  and  a  certified  copy  should  always  be  obtained  for  the 
use,  and  as  constituting  the  authority  of  the  referee.  It  must,  of  course, 
be  served  upon  all  parties  who  have  appeared. 

§  198.  Motion  to  Dismiss. 

The  Code  provides,  on  this  subject,  as  follows,  in  the  last  sentence  of 
section  274,  relative  to  judgment : 

The  court  may  also  dismiss  the  complaint,  with  costs,  in  favor  of  one  or 
more  defendants,  in  case  of  unreasonable  neglect  on  the  part  of  the  plaintiff 
to  serve  the  summons  on  other  defendants,  or  to  proceed  in  the  cause  against 
the  defendant  or  defendants  served. 

This  clause  was  first  inserted  in  1849,  and  has  oome  down  unchanged. 

The  following  rules  have  reference  to  the  same  subject : 

Rule  26.  Whenever  the  plaintiff  shall  have  neglected  to  bring  his  cause 
to  trial  according  to  the  practice  of  the  court,  and  the  same  shall  not  have 
been  noticed  by  the  defendant,  the  plaintiff  may,  if  he  has  not  before  stipu- 
lated, tender  a  stipulation,  and  offer  to  pay  the  costs  to  which  the  defendant 
is  entitled  up  to  that  time. 

Rule  27.  Whenever  an  issue  of  fact  shall  have  been  joined,  in  any  action, 
and  the  plaintiff  therein  shall  fail  to  brmg  the  same  to  trial  according  to  the 
course  and  practice  of  the  court,  the  defendant  may  move  for  the  fii«niiR«^t1 
of  the  complaint  with  costs. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff  to  bring 
the  action  to  trial  has  not  been  unreasonable,  the  court  shall  permit  the 
plaintiff,  on  payment  of  costs,  to  bring  the  said  action  to  trial  at  the  next 
oom*t  where  the  same  is  triable. 

These  rules,  previouslj  Nos.  20  and  21,  were  stricken  out  in  the  reyision  of  1S64,  but 
restored  on  that  of  1853.  See,  as  to  tlie  reasons  for  its  temporary  abolition,  MoeVtar  ts.  BaiJey, 
14  How.,  359.    See  also  Schroeder  ts.  Kuhknback^  3  Abb.,  66. 
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The  powers  thus  conferred  are  analogous  to  the  former  chancery 
practice  of  dismissing  a  bill  for  want  of  prosecution,  or  a  common-law 
motion  for  judgment,  as  in  case  of  nonsuit,  the  scope  of  the  remedy 
being  extended. 

The  proper  season  for  a  motion  of  the  above  nature  is  evidently  that 
now  under  consideration,  i.  e.^  the  intermediate  stage  between  the 
joinder  of  issue  between  the  plaintiff  and  the  defendant  making  such 
application,  and  the  actual  trial  of  the  cause.  This  motion  must  not 
be  confounded  with  the  taking  of  judgment  by  default,  when  the 
cause  is  regularly  called  on,  a  proceeding  of  similar  effect,  but  different 
nature. 

The  motion  for  this  purpose  must,  of  course,  be  brought  on  upon  th( 
usual  notice,  and  must  be  grounded  upon  ah  affidavit,  showing  th( 
neglect  complained  of.  The  notice  should  follow  the  exact  words  ol 
the  section  and  rule  above  cited,  or  both,  adapted  to  the  exact  state  ol 
circumstances  complained  of.  The  same  rule  should  be  observed  wit! 
respect  to  the  affidavit. 

It  is  competent  for  any  one  defendant  to  make  a  motion  of  thi 
description,  seeking  a  dismissal   as   against  himself,  notwithstandinf; 
otliers  may  not  have  answered.     JBoyt  vs.  Loomis^  1  C.  E.,  128 ;  Wani 
vs.  Dewey,  12  How.,  193. 

A  defendant  who  has  not  been  served,  cannot,  however,  voluntarily 
appear  and  make  a  motion  of  this  description,  unless  his  rights  are 
positively  affected.  Tracy  vs.  Reynolds,  7  How.,  327.  But  where  he 
can  show  that  he  is  sustaining  injury  by  the  delay,  his  application  may 
be  entertained  and  granted.  'Lyle  vs.  Smith,  13  How.,  104.  See  like- 
wise, as  to  the  right  to  appear,  Higgina  vs.  BocJcwell,  2  Duer,  660. 

When  a  new  trial  is  granted  on  motion  of  the  defendant,  his  attorney 
must  see  that  a  copy  of  the  order  is  duly  served  in  time  for  the  plain- 
tiff's attorney  to  notice  the  cause  for  the  next  circuit,  otherwise  he 
cannot  move  to  dismiss.  But  not  so,  w-here  it  is  granted  on  the  plain- 
tiff's own  motion ;  in  that  case  he  is  bound  to  proceed  to  trial  without 
notice  from  the  defendant.    Rohh  vs.  Jewell,  6  How.,  276. 

A  motion  of  this  nature  will  be  the  proper  course  to  be  pursued  by 
one  defendant,  in  the  event  of  a  neglect  on  the  part  of  the  plaintiff 
to  take  proper  proceedings  to  revive  the  action  against  the  represen- 
tatives of  another  defendant,  when  such  representatives  are  necessary 
parties.  Chapman  vs.  Foster,  15  How.,  241.  See  likewise,  as  to  a 
motion  to  dismiss,  on  the  death  of  the  plaintiff  himself,  leaving  no 
representative  within  the  state,  Crawford  vs.  Whitehead^  1  C.  R. 
(N.  S.),  345. 

Where,  on  refusal  of  a  postponement,  the  plaintiff  gave  notice  of 
discontinuance,  accompanied  by  a  tender  of  costs,  but  did  not  carry  out 
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the  proceeding  by  entry  of  an  order,  a  dismiseal  of  the  complaint  with 
costs,  granted  some  days  after,  was  sustained.  Moffat  vs.  Ford^  14 
Barb.,  577. 

The  plaintiff  is  bound  to  notice  the  cause  for  the  next  term  or  circuit 
after  issue  finally  joined.  If  he  neglect  to  do  so,  he  will  be  open  to  this 
motion  on  the  part  of  any  of  the  defendants,  nor  will  it  be  necessary  for 
the  defendant  moving,  to  notice  the  cause  himself.  Ousaofi  vs.  Whalen^ 
5  How.,  302 ;  1  C.  K.  (N.  S.),  27 ;  Ray  vs.  Thompsm,  1  Duer,  636 ; 
8  How.,  253 ;  Bishop  vs.  Morgan^  1  C.  R.  (N.  S.),  340 ;  Bowles  vs. 
Va/n  Hone^  19  How.,  346 ;  11  Abb.,  84.  The  moving  affidavit, 
under  these  circumstances,  ought  to  show  not  merely  the  neglect  to 
notice,  but  also  that  younger  issues  have  been  tried  at  the  term  for 
which  the  case  might  have  been  noticed.  See  Boy  vs.  Thompson^ 
svpra.  The  fact  that  the  defendant  has  himself  noticed  the  case  at 
previous  terms,  will  not,  of  itself,  bar  the  application.  Bowles  vs.  Tan 
Hone^  supra.  MoeUer  vs.  Bailey^  14  How.,  359,  holding  the  con- 
trary, was  decided  during  the  period  when  the  present  rule  27  was  in 
abeyance,  as  above  noticed.  Lee  vs.  Brushy  3  0.  E.,  165,  and  3  C.  R, 
220,  seems  to  be  overruled. 

But,  in  all  this  class  of  applications,  the  plaintiff  vdll,.as  a  general 
rule,  be  permitted  ta  stipulate  and  try  the  cause  at  the  next  circuit,  on 
payment  of  all  costs  to  the  defendant.  See  rule  26,  above  cited.  See 
also  Bowles  vs.  Van  Hone^  Cusson  vs.  Whaleriy  and  Bishop  vs.  Morgan^ 
svpra. 

By  means  of  a  motion  of  this  nature,  the  defendant  can  obtain 
nothing  further  than  a  mere  dismissal.  If  he  seeks  to  become,  in  any 
manner,  an  actor,  or  to  obtain  any  affirmative  relief  in  his  own  favor, 
his  only  course  is  to  notice  and  set  down  the  cause  for  trial,  and  move 
it  when  it  is  reached.  Boy  vs.  Thompson^  supra  /  Wilson  vs.  Wheeler^ 
6  How.,  49 ;  1  C.  R.  (N.  S.),  402.  And,  under  these  circumstances,  as, 
for  instance,  in  replevin,  where  a  return  of  the  property  is  sought,  a 
dismissal,  on  motion,  cannot  properly  be  granted.  Schroeder  vs.  KohUn- 
hach,  6  Abb.,  66. 

On  default  of  the  plaintiff,  the  defendant  should  move  at  the  earliest 
opportunity,  or  the  court  may  not  impose  the  payment  of  costs.  See 
Whipple  vs.  WiUiamSj  4  How.,  28.  And  he  may  lose  his  right  to 
move  in  respect  of  a  circuit  at  which  he  has  himself  noticed  the  cause, 
but  omitted  to  take  judgment  on  the  plaintiff's  failure  to  appear. 
McCarthy  vs.  Simcoch,  6  How.,  28 ;  1  C.  R.  (N.  S.),  188.  Nor  can  he 
move,  when  the  cause  has  fallen  through  at  the  circuit,  owing  to  its 
being  postponed  and  set  down  by  consent.  Fuller  vs.  Sweety  9 
How.,  74. 

And  where,  after  stipulation  by  the  plaintiff,  the  defendant  neglected 
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to  take  the  neceesaiy  steps  to  adjust  and  demand  his  costs,  his  motion 
to  dismiss  was  denied  with  costs.    Hawley  vs.  Seymour^  8  How.,  96. 

The  defendant  may  also  lose  his  absolute  right  to  the  motion  by 
improper  delay,  as  by  allowing  the  case  to  remain  on  the  calendar,  in 
order  to  multiply  the  costs,  after  notice  of  abandonment  of  the  proceed- 
ings.   Jennings  vs.  Fay^  1  C.  R.  (N.  S.),  231. 

When  granted,  an  order  of  this  nature  is  equivalent  to,  and  has  the 
effect  of,  an  ordering  judgment  of  nonsuit.  Ilolmes  vs.  Slooum,  6  How., 
217  (218) ;  1  C.  R.  (N.  S.),  380.  See  also  Harrison  vs.  Wood,  2 
Daer,  50. 

A  motion  of  this  nature  will  not  lie  for  a  neglect  to  proceed  before  a 
referee.  The  proper  course  is  for  the  defendant  to  give  notice  himself, 
and  proceed  to  take  the  plaintiff's  default.  Williams  vs.  Sage,  1  0.  R. 
(X.  S.),  358 ;  Thompson  vs.  Krider,  8  How.,  248.  These  cases  seem  to 
overrule  Holmes  vs.  Slocum,  supra  /  and  Mathews  vs.  Jones,  1  E.  D. 
Smith,  429,  so  far  as  this  holds  to  the  contrary ;  besides  which,  there 
can  be  no  doubt  as  to  a  referee's  power  in  this  respect  under  section 
272,  as  it  now  stands.    Rule  32  also  expressly  provides  for  the  case. 

In  an  action  for  a  joint  and  several  tort,  a  defendant  cannot  move  for 
a  discontinuance  by  the  plaintiff,  on  tlie  ground  that  others  joined  with 
him  have  not  been  served.     McKemie  vs.  Hackstaff,  1  E.  D.  Smith,  75. 

A  motion  of  this  nature  is  maintainable,  in  respect  of  an  incurable 
defect  in  the  complaint,  at  any  stage  of  the  proceedings,  however 
iidvanced.     Bumhmn  vs.  De  Beooise,  8  How.,  159. 

§  199.  Shjort  Causes,  Hewring  of. 

The  following  special  rule  has  been  made  by  the  judges  of  the  first 
district,  for  the  purpose  of  expediting  the  business  of  the  circuit  calendar. 

Special  Cmcurr  Calenbab. 

At  any  circuit,  until  further  orders,  any  causes  belonging  to  either  of  the 
two  following  classes,  may  be  placed  on  a  special  circuit  calendxu*,  unless  the 
trial  is  likely  to  occupy  more  than  one  hour : 

Ist.  Where  the  action  is  on  contract,  and  the  answer  merely  denies  the 
allegations  in  the  complaint,  without  setting  up  any  new  matter. 

2d.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in  the 
answer,  and  there  shall  be  reason  to  believe  that  the  defence  is  made  only 
for  the  purpose  of  delay. 

3d.  Where  it  shall  appear  by  affidavit  that  the  case  can  be  tried  in  an  hour. 

To  entitle  the  cause  to  be  placed  on  such  calendar,  the  plaintiff's  attorney 
most  ^ve  a  notice  of  four  days,  to  be  heard  before  a  judge  at  chambers, 
that  he  will  move  to  have  the  cause  placed  on  such  calendar ;  and  if  the 
niotion  be  granted,  the  cause  may  be  heard  on  any  subsequent  Friday. 
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If  the  motion  be  founded  on  the  belief  that  the  defence  is  for  delay,  affi- 
davits must  be  served  at  the  time  of  notice. 

The  plaintiff's  attorney  must  deliver  to  the  clerk  of  the  curcidt  a  like  notice 
one, day  before  such  Friday,  containing  also  the  number  of  the  cause  on  the 
general  circuit  calendar. 

If  the  cause  shall  actually  occupy  more  than  one  hour  on  the  trial,  the 
trial  may  be  suspended  at  the  discretion  of  the  court,  and  the  cause  be  pat 
down  at  the  foot  of  the  calendar. 

The  New  York  Common  Pleas  have  made  a  similar  rule,  as  follows : 

All  causes  where  the  action  is  on  contract,  and  there  shall  be  reason  to 
believe  that  the  defence  is  made  only  for  delay,  may  be  placed  on  a  special 
trial  calendar  (as  hereinafter  provided),  unless  the  trial  is  likely  to  occupy 
more  than  one  hour. 

To  entitle  the  plaintiff  to  place  the  cause  on  such  calendar,  he  must  moT( 
therefor  at  chambers,  upon  a  notice  of  four  days,  and  must  serve  with  s« 
notice  the  affidavits  on  which  the  motion  will  be  founded. 

If  the  motion  is  granted,  the  cause  may  be  heard  on  the  third  Wednesday, 
for  which  day  of  each  term  the  calendar  will  be  made  up. 

It  shall  be  the  duty  of  the  plaintiff^s  attorney  to  file  with  the  clerk  of  thd 
court  a  note  of  issue,  on  or  before  the  third  Monday  of  the  term,  which 
shall  contain  the  number  of  the  cause  on  the  general  trial  calendar,  and  tho 
date  of  the  order  directing  it  to  be  placed  on  the  special  calendar. 

If  the  cause  shall  actually  occupy  more  than  one  hour,  the  trial  may  be 
suspended  at  the  discretion  of  the  court,  and  the  cause  put  down  at  the  foot 
of  the  general  trial  calendar. 

Dated,  New  York,  Dec.  1st,  1858. 

In  the  Superior  Court  a  similar  practice  has  been  followed,  by  the 
passing  of  special  rules  from  time  to  time.  A  general  rule  has  been 
recently  made,  October  19th,  1861,  which  runs  as  follows : 

In  actions  on  contract,  where  there  is  reason  to  believe  that  the  defence 
is  interposed  for  the  purpose  of  delay,  and  that  the  trial  will  not  occupy 
more  than  one  hour,  the  plaintiff  may  apply  by  motion  at  chambers  or  special 
term,  on  a  notice  of  four  days,  to  have  the  issue  placed  upon  a  special  calen- 
dar for  trial  (serving  with  such  notice  any  affidavits  or  papers  he  may  wish 
to  use  on  the  motion,  which  have  not  already  been  served) ;  and  the  same 
may  be  so  ordered  in  the  discretion  of  the  justice  before  whom  the  motion 
shall  be  made. 

If  such  motion  be  granted,  the  cause  will  be  entered  on  a  special  calendar 
to  be  made  by  the  clerk,  on  receiving  a  note  of  the  issue,  specifying  the  num- 
ber of  the  cause  on  the  general  trial  calendar,  and  the  date  of  the  order 
directing  it  to  be  placed  on  such  special  calendar.  Such  note  of  issue  to  be 
filed  with  the  clerk  four  days  before  the  day  on  which  the  cause  shall  be  so 
entered. 
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The  special  calendar  will  be  called  on  the  second  and  last  Friday  of  each 
trial  term  in  part  No.  1,  for  trials,  by  the  justice  there  presiding,  and  the 
causes  may  be  tried  in  either  part,  as  may  be  directed  by  such  justice. 

If  the  trial  of  the  cause  sha}}  occupy  more  than  one  hour,  the  trial  may  be 
suspended  at  the  discretion  of  the  court,  and  the  cause  be  placed  at  the  foot 
of  the  general  trial  calendar. 

In  the  second  district  the  same  practice  has  been  introduced  by  the 
rules  adopted  by  the  general  term,  October  24:th,  1856 ;  the  mle  on  this 
subject  being  as  follows : 

3.  At  each  circuit  to  be  held  after  the  first  day  of  January,  a.  d.  1857, 
in  the  county  of  Edngs,  and  also  in  any  other  county  in  the  district  where 
the  circuit  calendar  shall  contain  more  than  one  hundred  causes,  upon  the 
order  of  the  justice  holding  such  circuit,  a  special  circuit  calendar  shall  be 
made  up  of  causes  belonging  to^ ither  of  the  two  following  classes,  unless 
the  trial  is  likely  to  occupy  more  than  one  hour : 

1st  Where  the  action  is  on  contract,  and  the  answer  merely  denies  the 
allegations  in  the  complfunt,  without  setting  up  any  new  matter. 

2d.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in  the 
answer,  and  there  shaU  be  reason  to  believe  that  the  defence  is  made  only 
for  the  purpose  of  delay. 

Either  party  intending  to  make  application  to  place  any  cause  on  such 
calendar,  shall  give  notice  thereof  to  the  opposite  party  at  the  time  of 
noticing  the  cause  for  trial ;  and,  if  the  application  shall  be  founded  on  the 
belief  that  the  defence  is  for  delay,  affidavits,  disclosing  the  grounds  therefor, 
must  be  served  at  least  seven  days  before  the  circuit.  On  the  first  day  of 
the  circuit,  after  the  juries  shall  have  been  empanelled,  and  after  hearing 
motions  to  correct  the  calendar,  the  calendar  will  be  called  through,  and 
motions  to  place  causes  upon  the  special  circuit  calendar  will  be  heard  as 
the  causes  are  called. 

The  causes  ordered  to  be  placed  on  such  special  calendar,  wiU  be  arranged 
hj  the  clerk  on  such  a  calendar  in  the  order  of  their  dates  of  issue.  And 
such  calendar  will  be  taken  up  on  Monday  of  the  second  week  of  the  circuit, 
and  proceeded  with  till  all  the  causes  thereon  shall  be  tried,  unless  the  court 
for  cause  shall  alter  the  course  of  business. 

If  any  cause  placed  on  such  special  calendar  shall  actually  occupy  more 
than  one  hour  on  the  trial,  the  court,  in  its  discretion,  may  suspend  the  trial, 
and  either  restore  the  cause  to  its  place  on  the  general  calendar,  or  order  it 
to  be  put  at  the  foot  of  the  calendar. 

The  practice  on  these  occasions  is  so  clearly  defined  by  the  different 
niles,  that  any  special  instructions  on  the  subject  would  be  needless. 

In  the  Supreme  Court  the  motion,  when  falling  within  the  first  of 
the  three  classes  stated,  may  be  made  on  the  pleadings  only. 
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When  on  the  second  or  third  grounds,  an  affidavit  must  be  made, 
showing  that  there  is  reason  to  believe  that  the  defence  is  made  only 
for  the  purpose  of  delay,  or  that  the  case  can  be  tried  in  an  hour,  and 
this  not  by  bare  allegation  to  that  effect,  bht  by  a  statement  of  facts 
sufficient  to  show  that  reason.  The  pleadings  should  also  be  referred 
to  in  the  notice.  ' 

The  motion  in  the  Superior  Court  or  Common  Pleas  should  be  made 
in  the  same  manner  as  that  last  prescribed. 

In  framing  both  the  affidavit  and  notice,  the  exact  wording  of  the 
rule  under  which  the  application  is  made  should  be  strictly  followed, 
and  every  requisition  of  such  rule  satisfied. 

No  special  note  of  issue  need  be  filed  in  the  second  district.  The 
clerk  of  the  court  makes  out  the  special  calendar  from  his  notes  on  the 
general  call.  In  the  first  district  of  the  Supreme  Court  and  in  the 
Superior  Court  and  Common  Pleas,  atteition  must  be  paid  to  the  filing 
of  the  specified  note  of  issue  in  due  course. 

In  all,  the  applicant  acts  to  a  certain  degree  at  his  peril,  in  the  event 
of  the  trial  legitimately  occupying  more  than  one  hour.  He  risks  in 
that  case  a  further  postponement  instead  of  an  acceleration  of  his  cause. 
The  practice  has,  however,  proved  most  beneficial,  and  is  extensively 
followed. 

If  the  author  has  omitted  to  notice  the  existence  of  similar  rules  in 
any  of  the  other  districts,  he  apologizes  for  the  omission.  The  prac- 
tice, if  existent  elsewhere,  is  probably  the  same  in  its  essentials. 

In  the  first  district,  this  course  will  often  be  preferable  to  a  motion 
to  strike  out  the  answer.  K  there  is  any  doubt  about  the  existence  of 
merits  in  the  defence,  it  will  be  better  settled  in  this  manner.  See 
Munn  vs.  Bamvm^  13  How.,  563 ;  1  Abb.,  281. 
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CHAPTER  m. 


OF  THE  CHANGE  OF  VENUK 


§  200.  Motion  to  Change  Venue. 

(a.)  Statutory  and  Other  Provisions. 

This  proceeding  is  regulated  by  section  126  of  the  Code,  already 
cited  in  book  VI.,  chapter  I.,  section  137.  The  portion  of  that  section 
which  relates  to  the  subject  of  the  present  chapter  runs  as  follows  : 

The  court  may  change  the  place  of  trial  in  ^he  following  cases  : 

1.  When  the  county  designated  for  that  purpose  in  the  complaint,  is  not 
the  proper  county. 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  cannot  be  had 
therein. 

3.  When  the  convenience  of  witnesses,  and  the  ends  of  justice,  would  be 
promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings  shall  be  had  in 
the  county  to  which  the  place  of  trial  is  changed,  unless  otherwise  provided, 
by  the  consent  of  the  parties,  in  writing,  duly  filed,  or  order  of  the  court ; 
and  the  papers  shall  be  filed  or  transferred  accordingly. 

This  provision  dates  from  1851.  It  carries  out  the  previous  provisions  of  the  judiciary  act, 
chspter  2B0  of  1847,  section  49. 

The  subject  of  change  on  the  ground  that  the  venue  has  not  been 
fixed  in  the  proper  county,  has  been  already  fully  considered  in  book 
Vin.,  chapter  I.,  section  163,  under  the  subdivisional  head  of  change 
on  that  ground.  The  considerations  entered  upon  in  this  chapter  will 
therefore  be  only  those  relative  to  subdivisions  two  and  three. 

The  following  are  the  rules  of  court  on  the  subject  of  a  motion  upon 
these  grounds  : 

Rule  58  (44).  No  order  to  stay  proceedings  for  the  purpose  of  moving 
to  cliange  the  place  of  trial  shall  be  granted,  unless  it  shall  appear,  from  the 
papers,  that  the  defendant  has  used  due  diligence  in  preparing  the  motion 
for  the  earliest  practicable  day  after  issue  joined.  Such  order  shall  not  stay 
tbe  plaintiff  from  taking  any  step,  except  subpoenaing  witnesses  for  the  trial, 
without  a  special  clause  to  that  efiect  On  presenting  to  and  filing  with  the 
officer  granting  the  order,  an  affidavit,  showing  such  facts  as  will  entitle  the 
plaintiff,  according  to  the  settled  practice  of  the  court,  to  retain  the  place  of 
trial,  the  officer  shall  revoke  the  order  to  stay  proceedings ;  and  the  plaintiff 
fihall  give  immediate  notice  of  such  revocation  to  the  defendant's  attorney. 
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Rule  69  (45).  In  addition  to  what  has  usually  be  enstated  in  affidayits 
concerning  venue,  either  party  may  state  the  nature  of  the  controversy,  and 
show  how  his  witnesses  are  material ;  and  may  also  show  where  the  cause 
of  action  or  the  defence,  or  both  of  them,  arose ;  and  those  facts  will  be 
taken  into  consideration  by  the  court,  in  fixing  the  place  for  trial. 

Rule  3  specially  provides  thus,  concerning  the  papers  in  the  cause, 
in  Airtherance  of  the  provisions  of  the  section : 

Papers  shall  be  filed  in  the  county  specified  in  the  complaint  as  the  place 
of  trial,  or  in  the  county  to  which  the  place  of  trial  has  been  changed.  And 
in  case  the  place  of  trisJ  is  changed,  for  the  reason  that  the  proper  county  is 
not  specified,  the  papers  on  file  at  the  time  of  the  order  making  such  change, 
shall  be  transferred  to  the  county  specified  in  such  order;  and  all  other 
papers  in  the  cause  shall  be  filed  in  the  county  so  specified. 

(J.)  Mode  of  Application. 

The  above  rules  settle  the  question  as  to  the  proper  time  of  making 
u  motion  of  this  description.  It  is  only  appropriate  after  issue  joined, 
but  then  it  must  be  made  at  once  and  without  delay,  or  the  remedy 
iv^ill  be  lost. 

Before  the  revision  of  the  rules  in  1862,  the  question  as  to  when  the 
notion  could  properly  be  made  was  considered  doubtful :  one  class  of 
;ases  held  that  it  should  be  made  at  the  outset  of  the  case  and  before 
isstle;  the  other,  and  the  more  numerous,  that  the  course  of  practice 
.low  specially  prescribed,  was  more  correct.  The  point  being  settled  as 
ibove,  it  seems  superfluous,  at  this  distance  of  time,  to  refer  to  these 
decisions  in  detail.  The  court  will  not  now  entertain  the  motion  before 
issue  joined.  See  Merrill  vs.  Grinnelly  10  How.,  31 ;  12  L.  O.,  286. 
An  amendment,  after  notice  of  motion,  will  not,  however,  defeat  it. 
Toll  vs.  CromweUj  12  How.,  79. 

Prior  to  the  revision  in  question,  it  was  held  that  the  delay  of  one 
term  after  issue  joined,  was  not,  per  se^  suflicient  ground  for  denying 
the  motion.  Lynch  vs.  Mosher^  4  How.,  86 ;  2  C.  R.,  54.  Whether 
this  same  latitude  is  allowable  under  the  present  rule,  seems  more  ques- 
tionable. Possibly,  when  good  reason  is  shown  for  any  actual  delay, 
the  court  may  not  refuse  to  interfere.  No  formal  demand  is  necessary 
preliminary  to  a  motion  of  this  description,  as  in  the  case  of  an  applicar 
tion  under  subdivision  1  of  the  section  in  question.  Hinchman  vs. 
Butler,  7  How.,  462. 

The  application  must  be  made  upon  notice  of  motion,  which  should 
be  in  the  usual  form,  following  the  exact  words  of  the  subdivision  on 
which  the  application  is  grounded,  and  it  should  include  in  its  terms  an 
interim  stay  of  proceedings,  if  such  stay  be  requisite,  as,  otherwise,  no 
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measure  on  the  part  of  the  plaintiff  will  be  suspended,  except  only  the 
actual  preparations  for  trial.     See  mle  68,  above  cited. 

Tlie  application  must  be  grounded  on  affidavit.  If  practicable,  that 
affidavit  should  be  made  by  the  party  applying ;  if  not,  reasons  should 
be  shown  why  it  cannot  be  procured,  and  the  grounds  of  knowledge  of 
the  party  .actually  deposing,  should  appear.  The  particulars  mentioned 
in  rule  59  should  in  all  cases  be  stated.  It  is  essential  that  the  usual 
affidavit  of  ixicrits  should  either  accompany,  or  should  be  incorporated 
in,  that  moved  on.  See  Lynch  vs.  Mos/ier^  4:  How.,  86 ;  2  C.  R.,  54 ; 
Mixer  vs.  Kuhn^  4  How.,  409 ;  3  C.  R.,  106 ;  Jat^dan  vs.  Oarrison^  6 
How.,  6 ;  ICE.  (N.  S.),  400.  As  to  the  requisites  of  an  affidavit  of 
merits,  see  hereafter  in  loco. 

The  moving  affidavit  should  be  to  the  following  purport :  The 
defendant  should  state,  first :  the  bringing  of  the  action,  and  the  nature 
of  the  controversy,  and  also  where  the  cause  of  action,  or  the  defence, 
or  both  of  them,  arose  (see  rule  59),  specifying  the  particular  county 
or  counties,  and  if  any  special  grounds  of  convenience  exist  attending 
them.  He  must  then  state  how  and  when  issue  was  joined,  so  as  to 
make  it  appear  that  he  has  used  due  diligence  in  preparing  for  the 
motion.  If  there  be  actual  delay,  he  had  better  state  such  facts  as  may 
tend  to  show  that  he  has  prepared  the  motion  for  the  earliest  practica- 
ble day  after  that  joinder  (rule  68).  If  the  motion  be  on  the  grounfl  of 
convenience  of  witnesses,  the  defendant  should  state  the  names  and 
i*esidences  of  his  own  witnesses,  and  show  the  nature  of  their  testimony, 
ind  how  that  testimony  is  material  (rule  69),  giving  such  reasonable 
letails  as  will  show  that  materiality  as  a  matter  of  fact,  and  not  of 
mere  allegation.  See  American  Ecchange  Bank  vs.  Hill^  22  How., 
29.  He  should  also  state  that  he  has  been  advised  by  his  counsel, 
whose  name  and  address  must  be  given,  and  that  he  himself  verily 
believes  that  such  witnesses  are  all  of  them  material,  and  that  ho  can- 
not safely  go  to  trial  without  their  testimony.  He  should  likewise  state 
such  facts  as  may  tend  best  to  show  that  their  convenience,  and  the 
c<)iivenience  of  any  other  necessary  witnesses,  will  be  promoted  by 
attendance  in  the  county  of  proposed  change,  and  that  it  will  be  incon- 
venient for  them  to  attend  elsewhere ;  making  a  general  allegation  that 
the  action  cannot,  without  great  inconvenience  and  expense,  be  tried  in 
the  county  fixed  by  the  plaintiff*,  and  inserting  any  allegations  tending 
to  show  that  the  plaintiff's  own  necessary  witnesses  will  not  be  put  to 
real  inconvenience,  or  the  superior  convenience  of  the  county  of  pro- 
posed change,  if  grounds  exist  for  the  making  of  any  statements  of  this 
nature.  • 

In  relation  to  the  mode  of  making  the  proper  statement  as  to  the 
materiality  of  witnesses,  see  Price  vs.  Fort  Edward  Water  Works  Com- 
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party y  16  How.,  51.  The  aflSdavit  will  be  defective,  if,  on  a  fair  con- 
Btruetion,  the  testimony  of  part  of  the  witnesses  appears  to  be  merely 
cumulative.  It  should  show,  in  some  suflBciently  distinct  manner,  what 
facts  are  to  be  proved  by  the  several  witnesses  named,  specifying  them, 
so  that  the  court  may  judge  as  to  the  materiality  of  their  testimony. 
Americaji  Ecchange  Bank  vs.  HUl^  supra. 

Where  the  motion  is  on  the  ground  that  an  impartial  trial  cannot  be 
had  in  the  original  county,  the  defendant  must  show,  by  sufficient 
allegations,  that  there  is  reason  to  believe  that  such  is  the  case.  Tlie 
facts  which  lead  to  that  conclusion  must  be  stated  fully ;  and,  if  the  pre- 
judice relied  on  as  a  ground  of  change,  be  such  as  to  extend  also  into 
any  neighboring  >pounties,  the  facts  must  be  clearly  shown,  and  the 
counties  specified. 

The  above  may  be  taken  as  a  sketch  of  the  essential  particulars  which 
will,  as  a  general  rule,  be  necessary  in  all  cases ;  but,  of  course,  the  exact 
statements  of  fact,  and  the  mode  of  making  them,  will  vary  in  eacl 
particular  instance. 

The  motion  should  be  grounded  on  affidavits  to  the  effect  above  stated 
and  also  on  the  pleadings,  and,  when  noticed,  should  be  brought  on  as 
early  as  practicable. 

•  (c.)  Motion  on  Gboxjnd  of  Prejudice. 

On  the  motion  under  subdivision  2,  it  will  evidently  be  necessary  to 
make  out  a  very  clear  case,  showing  that  an  impartial  trial  cannot  be 
had  in  the  district  nominated  by  the  plaintiff.  The  bias  of  the  courts 
will  be  strongly  in  favor  of  retaining  the  place  of  trial,  unless  "  the 
inability  to  obtain  a  fair  and  unprejudiced  jury  be  clearly  established.^^ 
The  People  vs.  Wright^  5  How.,  23 ;  3  C.  R.,  T5.  The  mere  existence 
of  excitement  in  the  county,  and  of  the  matter  in  question  having  been 
the  subject  of  newspaper  discussion,  and  the  expression  of  the  belief  of 
the  witnesses  who  swore  to  those  facts,  that  it  was  "very  doubtful'' 
whether  a  fair  and  impartial  trial  could  be  had  in  the  county  of  venue, 
were  there  considered  insufficient  grounds  for  a  change,  on  the  ground  of 
local  prejudice.  The  cases  under  the  old  practice  will  be  found  collected 
in  the  opinion.  The  exertion  of  undue  or  improper  influence  on  the 
part  of  one  of  the  parties,  if  sworn  to,  would,  however,  in  all  proba- 
bility, form  a  sufficient  ground  for  such  a  motion.  See  The  People  ts. 
Webby  1  Hill,  179,  as  there  commented  upon.  See  likewise,  I^ew  Jersey 
Zino  Company  vs.  Bloody  8  Abb.,  147. 

Where,  however,  strong  local  excitement  was  proved,  a  change  "vras 
granted  without  going  tllrough  the  form  of  previously  attempting  to 
select  an  unprejudiced  jury.  People  vs.  Long  hlamd  JRailroad  Gofn- 
pany^  16  How.,  106.    See,  as  to  similar  change  in  criminal  cases,  after 
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failure  to  obtain  an  impartial  trial,  and  the  principle  that,  when  neces- 
sary, a  distant  county  may  be  selected,  The  People  vs.  Bdker^  3 
Abb.,  42. 

Similar  principles  were  laid  down,  and  a  similar  course  taken,  in 
JSudffe  vs.  Nofihann^  20  How.,  248. 

{d^  Motion  on  Ground  of  Convenience  of  Witnesses. 

In  motions  of  this  description,  the  place  where  the  principal  transac- 
tions between  the  parties  occurred,  will  form  a  very  material  element  in 
deciding  as  to  the  place  of  trial.  The  rule  will  be  to  make  the  change, 
when  asked  for,  to  that  county,  unless  a  preponderance  of  non-resident 
witnesses  is  clearly  shown.  See  Goodrich  vs.  Vanderbilt^  7  How.,  467 ; 
Hinchman  vs.  Butler^  7  How.,  462  ;  Mason  vs.  JBrotmiy  6  How.,  481 ; 
People  vs.  Wright,  5  How.,  23 ;  3  C.  K.,  75. 

Where,  however,  a  preponderance  of  material  witnesses  resident  in 
some  other  county  is  clearly  shown,  this  consideration  may  not  prevail. 
Beards!^  vs.  Dickenson,  4  How.,  81.  See  also  King  vs.  Vanderbilt,  7 
How.,  385.  In  the  former  case  the  residence  of  the  parties  themselves 
was  also  taken  into  consideration. 

K  either  party  swears  unqualifiedly  to  a  greater  number  of  material 
.  witnesses  than  the  other,  the  venue  will,  as  a  general  rule,  be  changed, 
or  be  retained  accordingly.     See  4  Hill,  p.  629,  note  to  case  of  Brittavn 
vs.  Pcdbody.    See  also  Austin  vs.  HinJdey,  13  How.,  576. 

This  rule  is,  however,  subject  to  considerable  qualifications,  and  ma- 
teriality, not  mere  preponderance  in  number,  will  constitute  in  fact  the 
real  test.  In  determining  whether  cause  for  a  change  has  been  shown, 
"the  court  can  generally  rely  more  safely  upon  the  nature  of  the  case 
to  be  tried,  and  upon  the  facts  and  circumstances  connected  with  the 
transactions  which  are  the  subject  of  investigation  in  the  cause,  than 
the  number  of  witnesses  sworn  to  be  material  by  either  party."  Bar- 
nard vs.  WJieelery  3  How.,  71.  A  clearly  exaggerated  statement  as  to 
the  number  of  witnesses,  will  not  avail  either  party,  and  may  be  even 
looked  upon  as  a  fraud  upon  the  court.  WaUace  vs.  Bond,  4  Hill,  536. 
See  also,  generally,  JBjing  vs.  Vanderbilt,  7  How.,  385 ;  Jordan  vs.  Go/T' 
rism,  6  How.,  6  ;  10.  K.  (N.  S.),  400. 

It  may  be  laid  down  as  a  general  principle,  governing  applications 
of  this  nature,  that  the  place  of  trial  should  be  in  the  county  where  the 
principal  transactions  between  the  parties  occurred,  and  where  it 
appears  the  largest  number  of  witnesses  who  know  anything  of  the 
transaction  sued  upon  reside.  See  Jordan  vs.  Garrison,  6  How.,  6 ;  1 
C.  E.  (N.  S.),  400 ;  People  vs.  Wright,  mpra. 
Ab  a  general  rule,  it  will  also  be  assumed  that,  where  witnesses  reside 
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in  a  county,  that  county  will  be  the  most  convenient  for  their  examina- 
tion, without  regard  to  other  circumstances.  People  vs.  Wright^  supra. 
In  Mason  vs.  Brovm^  however,  6  How.,  481,  this  principle  was  departed 
irom  in  a  case  of  obvious  practical  convenience  being  made  out. 

The  materiality  and  importance  of  the  issue  on  which  witnesses  are 
proposed  to  be  examined,  will  also  be  taken  into  consideration.  See 
last  case.  If  obviously  untenable,  a  motion  to  change  will  be  denied. 
Hartman  vs.  Spencer^  5  How.,  135. 

To  be  available  to  either  party,  on  a  motion  of  this  nature,  the  mate- 
riality of  the  testimony  relied  on  must  be  shown  by  specific  statement, 
not  bare  allegation.  It  must  also  be  shown  that  such  testimony  is  not 
cumulative.  An  aflBdavit  not  coming  up  to  this  standard  will  be 
slightly,  if  at  all  regarded,  when  brought  forward  by  either  party. 
PAce  vs.  Fort  Edward  Water  Works  Company ^  16  How.,  61.  See  also 
The  PeopU  vs.  Hayea^  7  How.,  248 ;  IIinchma7i  vs.  JSuUer^  7  How., 
462 ;  Jordan  vs.  Garrison^  supra  /  King  vs.  VanderhUty  7  How.,  385 ; 
American  Exchange  Bank  vs.  HiU^  2^  How.,  29. 

The  possible  delay  arising  from  a  change  of  venue  has  been  taken 
into  consideration  on  such  a  motion.  King  vs.  Vanderbilt,  supra.  In 
Goodrich  vs.  Vanderhilt^  7  How.,  467,  this  consideration  was  obviated 
by  giving  the  plaintiff  an  election  to  remove  the  venue,  within  twenty 
days,  into  some  county  immediately  adjacent  to  that  of  the  proposed , 
change,  and  granting  the  order  subject  to  that  election. 

The  convenience  of  witnesses,  residing  out  of  the  state,  will  be  no 
ground  for  denying  the  motion.  New  Jersey  Zinc  Company  vs.  Bloody 
8  Abb.,  147. 

The  plaintiff  may  oppose  a  motion  of  this  description,  on  the  ground 
that  he  has  himself  material  and  necessary  witnesses  in  the  county  of 
venue,  or  near  it,  within  the  state  ;  and,  if  he  swears  unqualifiedly  to  a 
number,  equal  to  or  greater  than  that  brought  forward  by  the  defend- 
ant, and  it  appears  that  such  statement  is  made  hon&  fide^  and  the  bal- 
ance of  material  testimony  is  really  in  his  favor,  the  venue  will  prob- 
ably be  retained.  See  the  cases  above  cited.  As  to  the  necessity  of 
his  stating  in  terms  what  is  expected  to  be  proved  by  his  witnesses,  sec 
American  Eaochange  Bank  vs.  Hill^  22  How.,  29. 

His  affidavit  for  this  purpose  must,  however,  be  clear  and  unquali- 
fied. He  must  distinctly  rebut,  as  far  as  he  is  able,  the  defendant's 
allegation,  and  must  also  show  a  clear  preponderance  of  material  wit- 
nesses in  his  own  favor,  or  other  dominant  grpunds  of  convenience,  suf- 
ficient to  convince  the  court  that  the  general  convenience  of  trial  will 
be  greater  in  the  county  originally  designated  than  in  that  of  the  pro- 
posed change.  Hinchman.v^.  Butler ^  7  How,,  462.  See  also  Sherwood 
vs.  Steele,  12  Wend.,  294. 
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And,  if  no  rebuttal  be  attempted,  tlie  order  taay  be  granted,  even 
though  moved  for  on  papers  clearly  open  to  objection.  The  People  vs. 
Hayea^  7  How.,  248.  In  Price  vs.  Fort  Edward  Water  Works  Com- 
pany^ however,  16  How.,  51,  the  contrary  course  was  taken. 

The  existence  of  popular  excitement  in  the  proposed  county  does  not 
constitute  a  valid  ground  of  opposition.  New  Jersey  Zn^nc  Company  vs. 
Blood,  8  Abb.,  147. 

Nor  can  the  question  of  a  change,  on  the  ground  that  the  trial  ought 
of  right  to  be  had  in  another  county,  be  brought  forward  on  either  side. 
It  belongs  to  a  different  stage  of  the  proceedings.  Houch  vs.  Laslier^ 
17  How.,  520 ;  Park  vs.  Camley,  7  How.,  355.  See,  however,  Ttie 
People  vs.  Hayes,  7  How.,  248.  Both  motions  may,  however,  be 
noticed  conjointly,  and  an  amendment  which  obviates  the  one  ground, 
and  makes  a  change  to  the  proper  county,  will  not  avoid  the  notice  on 
the  ground  of  convenience,  which  may  be  still  brought  on.  Toll  vs. 
Cromwell,  12  How.,  79. 

The  denial  of  such  a  motion,  when  made  by  one  defendant,  does  not 
operate  to  prevent  or  prejudice  its  renewal  by  another.  Jfew  Jersey 
Zinc  Company  vs.  Blood,  8  Abb.,  147. 

If  the  plaintiff  omits  to  present  his  opposition  to  the  defendant's 
motion  in  due  season,  his  default  will  not  be  opened.  If  not  ready, 
he  should  apply  for  a  postponement.  Van  Alstrand  vs.  House,  3 
Abb.,  226. 

A  party  who  disregards  an  order  of  this  nature,  entered  on  stipula- 
tion, disregards  it  at  his  peril,  in  the  event  of  his  objections  proving 
groundless.     Fitch  vs.  HaU,  18  How.,  314. 

So  likewise,  if,  after  motion  made  and  decision  reserved,  the  plaintiff 
disregards  it,  and  goes  on  and  takes  an  inquest,  he  does  so  at  his  own 
risk,  and,  in  the  event  of  a  subsequent  decision  changing  the  venue, 
such  inquest  will  be  set  aside,  even  though  regular  at  the  time,  his  pro- 
ceedings not  having  been  stayed.    Willson  vs.  Henderson,  15  How.,  90. 

Until  the  venue  is  actually  changed,  the  cause  remains  in  the  original 
county,  in  which  all  applications  may  be  made.  Hangs  vs.  Selden,  13 
How.,  163 ;  Same  case,  13  How.,  374. 

Nor  does  the  appointment  of  a  referee  in  another  county  have  any 
effect  whatever  on  the  question.    Wheeler  vs.  MaiUand,  12  How.,  35. 

In  Northrup  vs.  Van  Dusen,  5  How.,  134;  3-  C.  R.,  140,  it  is  held 
that,  in  motions  of  this  description,  costs  to  abide  the  event  will,  as  a 
general  rule,  be  allowed,  if  asked  for  in  the  notice,  but,  if  not,  the  court 
has  no  power  to  make  the  order.  This  precaution  should  therefore  be 
taken  in  all  cases. 
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{e.)  Defendant's  Course,  on  Obdeb. 

On  a  change  being  granted,  the  defendant's  attorney  will,  of  conrse, 
see  that  all  papers  and  proceedings  are  duly  transferred  to  the  clerk  of 
the  substituted  county,  according  to  the  provision  above  referred  to. 
In  strictness,  this  is  the  duty  of  the  clerk  of  the  court,  on  the  order 
being  filed  with  him  (which  must,  of  course,  be  done),  and  he  is  the 
responsible  party  in  all  cases ;  but  still  it  should  always  be  looked  to, 
both  as  regards  the  transmission  and  the  due  tiling  of  the  proceedings 
in  the  substituted  county,  when  transmitted,  in  order  to  insure  r^ular- 
ity,  and  avoid  future  inconvenience. 

{/.)  Revocation  of  Stay,  on  Plaintiff's  Application. 

The  plaintiff's  remedy,  in  respect  of  a  stay  of  proceedings  unduly 
obtained  by  the  defendant  for  the  purposes  of  a  motion,  as  above,  is 
pointed  out  by  rule  58.  On  afiidavit,  showing  such  facts  as  will  entitle 
him  to  retain  the  venue  according  to  the  settled  practice,  he  may  obtain 
a  revocation  of  the  order  to  stay,  from  the  officer  who  granted  it.  This 
application  may  be  made  ex  parley  but  immediate  notice  of  the  order 
of  revocation  must  be  given  to  the  defendant's  attorney. 

Of  course,  this  revocation  only  operates  as  regards  the  interim  stay 
?f  proceedings,  and  the  motion  itself  will  still  come  on,  and  be  decided 
on  its  merits,  in  due  course.  If  the  defendant  consider  himself 
aggrieved  by  a  revocation  so  obtained,  he  may  make  a  counter-applica- 
tion, on  which  it  would  doubtless  be  competent  for  him  to  controvert 
the  affidavit,  on  which  the  plaintiff  has  obtained  the  revocation,  by 
counter-affidavits  on  his  part,  either  evidencing  his  own  right  to  require 
a  change,  or  impeaching  the  plaintiff's  statement. 

(ff,)  Disqualification  of  Judge,  Change  foe. 

The  last  point  to  be  noticed  is  the  change  of  venue  in  consequence 
of  the  justices  of  the  district,  in  which  the  action  is  triable,  being  dis- 
qualified, on  the  ground  of  interest,  relationship  to  the  parties,  or 
employment  as  counsel  in  the  matter.  This  subject  is  specially  pro- 
vided for  by  chapter  15  of  the  Laws  of  1850,  p.  20,  as  regards  actions 
in  the  Supreme  Court ;  which  enacts  that,  in  such  cases,  the  court  may, 
upon  special  motion,  order  the  action  to  be  brought  to  argument  in  any 
adjoining  district,  to  be  specified  in  such  order,  and  then  sucli  cause 
shall  be  heard  and  decided  in  such  district.  This  measure  is,  of  coarse, 
inapplicable  to  courts  of  strictly  local  jurisdiction,  the  disqualifications 
as  to  which,  where  existent,  are  positive  and  irremovable. 
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CHAPTER  IV. 


DISCOVERY  OF  DOCUMENTS. 


§  201.  Nature  of  Remedy. 

(a.)  Statutory  and  Other  Provisions. 

The  Code  provides  on  this  subject  as  follows,  in  the  latter  branch  of 
gection  388 : 

The  court  before  which  an  action  is  pending,  or  a  judge  or  justice  thereof, 
may,  in  their  discretion,  and  upon  due  notice,  order  either  party  to  give  to 
'ie  other,  within  a  specified  time,  an  inspection  and  copy,  or  permission  to 
fake  a  copy,  of  any  books,  papers,  and  documents,  in  his  possession,  or 
under  his  control,  containing  evidence  relating  to  the  merits  of  the  action 
or  the  defence  therein.  If  compliance  with  the  order  be  refused,  the  court, 
on  motion,  may  exclude  the  paper  from  being  given  in  evidence,  or  punish 
the  party  refusing,  or  both. 

This  section,  as  part  of  section  388,  dates  from  1849.  In  the  original  Code  it  formed  a 
wparate  section,  No.  342.  The  only  difference  was  that  the  words  "  a  paper"  stood  instead 
>f  '^any  books,  papers,  or  documents."  See,  as  to  this  defect  while  existent,  FofkU  vs.  Weed^ 
\  How.,  303 ;  1  C.  R.,  65. 

The  rules  on  the  subject  are  as  follows  : 

Rale  14.  (8.)  Applications  may  be  made,  in  the  manner  provided  by  law, 
to  compel  the  production  and  discovery  of  books,  papers,  and  documents 
relating  to  the  merits  of  any  ci?il  action  pending  in  this  court,  or  of  any 
defence  in  such  action,  in  the  following  cases : 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or  doc- 
aments,  in  the  possession  or  under  the  control  of  the  defendant,  which  may 
be  necessary  to  enable  the  plaintiff  to  frame  his  complaint,  or  to  answer  any 
pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of  books, 
papers,  or  documents,  when  the  same  shall  be  necessary  to  enable  the  de- 
fendant to  answer  any  pleading  of  the  plaintiff. 

3.  Either  party  may  be  compelled  to  make  discovery,  as  provided  by 
section  888  of  the  Code. 

The  last  subdiyision  dates  from  the  revision  of  1868.  The  prior  portions  regulated  the  an- 
terior practice  under  the  Bevised  Statutes. 

Rule  15.  (9.)  The  moving  papers  upon  the  application  for  such  discovery, 
sball  state  the  facts  and  circumstances  on  which  the  same  is  claimed,  and 
shall  be  verified  by  affidavit,  stating  that  the  books,  papers,  and  documents 
whereof  discovery  is  sought,  are  not  in  the  possession  nor  under  the  control 
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of  the  party  applying  therefor.  The  party  applying  shall  show  to  the  satis- 
faction of  the  court,  or  judge,  the  materiality  and  necessity  of  the  discoveiy 
sought,  and  the  particular  information  which  he  requires. 

Prior  to  the  revision  of  185S,  this  rule  prescribed  petition  as  the  form  of  application.  The 
last  sentence  was  also  wholly  different,  requlring,an  affidavit  of  advice  of  counsel,  and  belief 
as  to  the  necessity  of  the  discovery  sought,  but  otherwise  less  extensive  in  its  purport 

Rule  16.  (10.)  The  order  for  granting  the  discovery  shall  specify  the 
mode  in  which  the  same  is  to  be  made,  which  may  be  either  by  requiring 
the  party  to  deliver  sworn  copies  of  the  matters  to  be  discovered,  or,  by 
requiring  him  to  produce  and  deposit  the  same  with  the  clerk  of  the  county 
in  which  the  trial  is  to  be  had,  unless  otherwise  directed  in  the  order.  The 
order  shall  also  specify  the  time  within  which  the  discovery  is  to  be  made. 
And  when  papers  are  required  to  be  deposited,  the  order  shall  specify  the 
time  that  the  deposit  shall  continue  ;  and  shall  also  declare  the  consequences 
of  an  omission  to  comply  with  the  same ;  and  the  court  at  any  special  term, 
upon  proof  of  the  default,  may,  of  course,  grant  a  rule  absolute,  ^vinj 
effect  to  such  order,  either  by  nonsuiting  the  plaintiff,  striking  out  the  de 
fendant's  answer,  debarring  him  from  a  particular  defence,  excluding  tho 
paper  from  being  given  in  evidence,  or.  punishing  the  party  in  default  as  for 
a  contempt,  as  the  order  for  the  discovery  may  require. 

The  concluding  provisions,  requiring  tlie  order  to  declare  the  consequences  of  an  omission 
to  comply,  with  all  that  follows,  are  now,  having  been  first  inserted  on  the  revision  of  1853. 

Rule  17.  (11.)  The  order  directing  the  discovery  of  books,  papers,  or 
documents,  shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause,  until 
such  order  shall  have  been  complied  with  or  vacated ;  and  the  party  ob- 
taining such  order,  after  the  same  shall  be  complied  with  or  vacated,  shall 
have  the  like  time  to  prepare  his  complaint,  answer,  reply  or  demurrer, 
to  which  he  was  entitled  at  the  making  of  the  order.  But  the  justice,  in 
granting  the  order,  may  limit  its  effect,  by  declaring  how  far  it  shall  operate 
as  a  stay  of  proceedings. 

The  above  rules,  with  the  exception  of  the  amendments  above  noted 
as  having  been  made  on  the  revision  of  1858,  were  existent  prior  to 
the  Code,  and  were  made  for  the  purpose  of  carrying  out  the  provisions 
of  the  Revised  Statutes  on  the  same  subject.  In  view  of  the  decisions 
below  cited  to  the  effect  that  both  remedies  may  be  considered  as  still 
concurrent,  it  may  be  expedient  shortly  to  notice  the  provisions  in 
question. 

Tliey  will  be  found  under  the  head  of  Hie  Supreme  Courts  at  2  R.  S., 
199,  200  ;  sections  21  to  27  inclusive. 

Section  21  cohfere  the  power  in  substantially  the  same  terms  as  the 
provisions  of  the  Code  above  cited. 

Section  22  provides  for  the  making  of  rules  on  the  subject,  "  to  be 
governed  by  the  principles  and  practice  of  the  Court  of  Chancery  in  com- 
pelling discovery  ;"  and  section  25  is  in  furtherance  of  the  same  object. 
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Section  23  prescribes  a  verified  petition  as  the  form  of  application, 
and  provides  that  the  order  may  be  made  for  the  discovery,  or  that  the 
adverse  party  show  canse  why  it  should  not  be  granted. 

The  next  section  provides  thus : 

§  24.  Every  such  order  may  be  vacated  by  the  officer  grantmg  the  same, 
or  by  the  court, — 

1.  Upon  satisfactory  evidence  that  it  ought  not  to  have  been  granted. 

2.  Upon  the  discovery  sought  being  made. 

3.  Upon  the  party  required  to  make  the  discovery  denying  on  oath  the  pos- 
session or  control  of  the  books,  papers,  or  documents  ordered  to  be  produced. 

Sections  26  and  27  prescribe  thus,  as  to  a  neglect  to  comply  with  the 
oi-der,  and  as  to  the  effect  as  evidence  of  the  documents  sought  to  be 
discovered,  if  and  when  produced  : 

§  26.  In  case  of  the  party  refusing  or  neglecting  to  obey  such  order  foi 
a  discoveiy  within  such  time  as  the  court  shall  deem  reasonable,  the 
court  may  nonsuit  him,  or  may  strike  out  any  plea  or  notice  he  may  have 
given,  or  may  debar  him  of  any  particular  defence  in  relation  to  which  such 
discovery  was  sought ;  and  the  power  of  the  court  to  compel  such  discovery 
shall  be  confined  to  the  remedies  herein  provided,  and  shall  not  extend  to 
authorize  any  other  proceedings  against  the  person  or  property  of  the  party 
so  refusing  or  neglecting. 

§  27.  The  books,  papers,  and  documents,  produced  under  any  order  mado 
in  pni-suance  of  the  preceding  sections,  shall  have  the  same  effect,  when 
used  by  the  party  requiring  them,  as  if  produced  upon  notice  according  to 
the  practice  of  the  court. 

As  to  the  extension  of  the  same  powers  to  other  tribunals,  see  chapter  38,  of  1S41,  sections 
I  and  2.     GoM  vs.  McCarty,  1  Kern.,  5*75. 

{I.)  General  Eemarks. 

Since  the  revision  of  the  rules  in  1858,  the  two  systems  may  be 
looked  upon  as  in  effect  amalgamated,  for  most  if  not  for  all  practi- 
cal purposes.     Prior  to  that  revision,  however,  they  were  held  to  be 
concurrent,  and,  to  a  certain  degree,  separate,  discovery  under  the 
Revised  Statutes  and  the  rules  being  the  proper  practice  on  applica- 
tion, prior  to  the  actual  joinder  of  issue,  for  the  purposes  of  pleading, 
and  discovery  under  the  Code  to  those  made  subsequently,  and  for  the 
.  purpose  of  preparing  for  trial.     See  FoUett  vs.  Weed,  3  How.,  303 ;  1 
C.  II.,  65 ;  Staiitofi  vs.  The  Delaware  Mutual  Insurance  Company^  2 
Sandf.,  662  ;  Moore  vs.  Pentz,  Ibid.,  66ti ;  GeUton  vs.  Marshall,  6  How., 
398 ;  Brevoort  vs.  Waniei*,  8  How.,  321 ;  Lovdl  vs.  Clarice,  7  How., 
15S ;  and  Royt  vs.  American  IkcKange  Bank,  1  Duer,  652 ;  8  How., 
S9 ;  Gotddya.  McCariy,  1  Kern.,  575  ;  Daiyis  vs.  Dwiiham,  13  How.,  425.. 
Vol.  TL— 17 
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The  above  provisions  may  be  looked  upon  as  a  substitute  for  the 
practice  in  relation  to  profert  and  oyer  of  an  instrument  under  the  for- 
mer system.  See  Mayor  of  New  York  vs.  Doody^  4  Abb.,  127.  The 
former  practice  as  to  bills  of  discovery  is  likewise  wholly  superseded  by 
the  provisions  for  examination  of  parties,  noticed  in  the  next  chapter, 
taken  m  connection  with  these  and  with  the  present  rules  as  to  verifi- 
cation of  pleadings.     See  Merriit  vs.  Thompson^  3  E.  D.  Smith,  283. 

It  may  be  expedient  to  divide  the  subject  into  two  general  heads. 

1.  Discovery  with  a  view  to  plead  ; 

2.  Discovery  with  a  view  to  prepare  for  trial ;  concluding  with  the 
general  consideration  of  the  mode  in  which  these  remedies  are  now  at- 
tainable. 

(c.)  1.  Discovery  with  a  View  to  Plead. 

This  branch  of  the  remedy  is  more  peculiarly  regulated  by  the  pro- 
visions of  the  Revised  Statutes,  and  of  the  rules  as  they  stood  antecedent 
to  the  recent  revision.  The  former  boundaries  are,  however,  much  broken 
down,  petition  being  no  longer  the  prescribed  form  of  application,  and 
the  same  statements  as  to  the  materiality  and  necessity  of  the  discovery 
sought,  and  the  particular  information  required,  being  now  equally  pre- 
scribed in  all  cases. 

Tlie  distinction  was  strictly  taken,  the  requisitions  of  the  Revised 
Statutes  and  the  former  rules  insisted  upon,  and  discovery  refused  of 
mattera  of  evidence  not  requisite  for  the  purposes  of  pleading  separately 
•jonsidered,  in  GeUton  vs.  Marshall^  6  How.,  398.  See  also  Stanton  vs. 
Delaware  Mutual  Insuraiice  Company^  2  Sandf.,  662 ;  Iloyt  vs.  Amer- 
ican Exchange  Bank^  1  Duer,  652 ;  8  How.,  89 ;  Breooort  vs.  Wariier^ 
8  How,  321. 

Some,  however,  of  the  difference  in  essentials  is  still  existent.  Dis- 
covery with  a  view  to  plead,  is,  of  couree,  only  appropriate  before 
issue  joined.  Discovery  to  prepare  for  trial,  belongs,  for  the  same  rea- 
son, to  a  later  period ;  for,  until  after  issue  joined,  it  cannot  be  accurately 
known,  for  what  preparation  is  to  be  made.  The  former  is  moi-e  pecu- 
liarly the  remedy  conferred  by  the  conjoint  operation  of  the  rules  and 
the  Revised  Statutes ;  the  latter  falls  especially  under  the  powera  con- 
ferred by  section  388,  the  rules  merely  regulating  the  mode  of  appli- 
cation. 

These  provisions,  and  the  collateral  remedies  for  examination  of  par- 
ties, are  only  appropriate  to  a  regular  controversy.  They  cannot  be  re- 
sorted to,  on  an  application  to  perpetuate  testimony.  Where,  too,  it  is 
sought  with  a  view  to  enable  a  plaintiff  to  frame  his  complaint,  the 
discretionary  powers  of  the  court  will  not  be  exercised,  without  strong 
affidavits,  showing  its  necessity  to  enable  the  plaintiff'  to  obtain  i-edross. 
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Eeeler  vs.  I^usefibwry^  1  Duer,  660 ;  11  L.  O.,  287.  See  also  Lynch  vs. 
Hendersan^  10  Abb.,  345,  note.  See,  however,  Miller  vs.  Mat/ier,  6 
How.,  160 ;  2  C.  E.,  101.  ' 

When  a  party  applies  under  the  Revised  Statutes,  and  makes  out 
a  case  as  provided  by  the  rules,  he  has  a  right  to  the  discovery,  though 
the  court  will  exercise  its  discretion,  as  to  the  manner  in  which  it 
should  be  made.  Soyt  vs.  American  Exchxmge  Bank,  1  Duer,  652  ;  8 
How.,  89. 

Discovery  to  enable  a  defendant  to  prepare  a  bill  of  particulars  was 
granted,  in  Brevoort  vs.  Warner^  8  How.,  321.  As  to  a  similar  remedy 
granted  to  a  plaintiff,  see  Prince  vs.  Carrie,  2  How.,  119.  So  also  it 
has  been  held,  that  a  defendant  could  not  properly  deny  information  as 
to  the  contents  of  an  instrument  executed  by  him.  His  proper  course 
was  to  apply  for  an  inspection  and  a  sworn  copy.  Wesson  vs.  Judd,  1 
Abb.,  254. 

A  defendant  so  applying  must,  however,  show  the  existence  of  some 
defence.  He  cannot  ask  for  an  examination,  to  see  whether  he  has  one 
or  not,     Mara  vs.  McCredy,  2  Bosw.,  669. 

Where  the  plaintiff  sought  to  recover  moneys  from  the  defendants  as 
his  agents,  he  was  held  entitled  as  of  right  to  a  sworn  copy  of  their 
account,  or  to  a  copy  of  all  entries  in  their  books,  but  not  to  a  general 
inspection.     Rvberry  vs.  Binns,  5  Bosw.,  685. 

An  application  for  discovery  was  held  not  to  be  debarred  by  a  pre- 
vious offer  to  allow  judgment  on  the  part  of  the  defendant,  where  the 
plaintiff  avowed  his  object  to  be  an  amendment  of  the  complaint,  in 
consequence  of  his  having  found  out  that  he  had  not  claimed  an  amount 
that  was  due  to  him.  Merchant  vs.  The  New  York  Life  Insurance 
Company,  2  Sandf.,  669  ;  2  C.  E.,  66. 

(rf.)  2.  Discovery  to  Pbepaee  fob  Tbial. 

This  is  the  more  usual  and  important  form  of  application,  and  lies 
more  peculiarly  under  the  provisions  of  the  Code,  though  a  similar 
remedy  was  existent  under  the  Eevised  Statutes. 

The  proper  period  for  an  application  of  this  nature,  is  after  the  final 
joinder  of  issue.  As  a  general  rule,  it  is  inappropriate  at  any  earlier 
period.  See,  however.  Miller  vs.  Mather,  5  How.,  160 ;  2  C.  K,  101, 
above  referred  to. 

Even  before  the  last  amendment  of  the  niles,  which  puts  the  question 
Icyond  a  doubt,  it  was  held  that  section  388  of  the  Code,  and  the  gen- 
eral remedy  conferred  by  it,  was  wholly  unaffected  by  any  of  the 
rertrictions  contained  in  the  former  practice.  Exchange  Bank  vs. 
M(mteath,  i  How.,  280  ;  2  C.  R,  148. 
In  the  same  decision  it  is  likewise  laid  down,  that,  where  the  ap^)lica- 
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tioii  is  io7id  fide^  the  order  for  discovery  will  be  considered  almost  as 
of  course.  "  It  is  true,"  says  the  learned  judge,  "  that  the  application 
is  addressed  td  the  discretion  of  the  court  or  judge  ;  but,  in  the  exer- 
cise of  that  discretion,  no  ofBcer  would  feel  himself  justified  in  with- 
holding such  a  discovery,  when  satisfied  that  the  application  is  made 
in  good  faith,  and  that  the  party  against  whom  it  is  made,  has  the 
ability  to  comply  with  the  order,  and  that  the  books,  &c.,  of  which  a 
discovery  is  sought,  contain  material  evidence." 

As  to  the  general  right  to  a  discovery  when  a  proper  case  is  made 
out  under  the  Code  or  the  rules,  or  under  either,  see  Hoyt  vs.  American 
Exchange  BaTik^  siipra  ;  LoveU  vs.  Clarke^  7  How.,  158. 

The  power  of  the  court  to  compel  a  discovery,  is  asserted  in  its  fullest 
extent,  in  the  case  of  Powers  vs.  JElmendorfy  4  How.,  60 ;  2  C.  R.,  4A, 
where  it  was  held,  that  that  power  is  unfettered  by  the  restrictionf 
imposed  upon  it,  whilst  exercised  by  the  Court  of  Chancery,  or  by  th<v 
Supreme  Court,  under  the  provisions  of  the  Revised  Statutes.  Tho 
discovery  now  obtainable  is  not  confined  to  the  evidence  which  thii 
party  seeking  it  requires  for  his  own  title,  but  it  extends  to  the  enabling 
each  party  to  ascertain  what  documentary  evidence  his  adversary 
holds,  and  upon  which  such  adversary  is  relying  to  maintain  himseU* 
upon  the  trial. 

These  broad  principles  have  been,  however,  considerably  qualified 
by  more  recent  decisions. 

A  mere  fishing  examination  into  the  books  and  papers  of  the  adverse 
party,  will  not  be  allowed  by  way  of  mere  discovery.     To  obtain  an 
order,  the  applicant  must  state  the  nature  of  the  documents  which  he 
desires  to  inspect,  and,  if  he  seeks  for  a  discovery  of  specific  entries  or 
other  portions  of  books  or  documents,  he  must  point  out  and  specify 
such  entries  or  portions,  and  show  Bome  primdj^acie  right  to  their  pro- 
duction existent  in  himself.    If  he  seeks  more  than  this,  he  must  take  a 
diiierent  course,  and  examine  the  adverse  party  as  a  witness,  so  that  his 
deposition  may  be  used  for  as  well  as  against  him.     Sbyt  vs.  American 
Mcchanye  Bank^  supra  /  People  vs.  Rector^  c&c.y  of  Trinity  Churchy  6 
Abfc.,  i77 ;  Brevoort  vs.  Warner^  8  How.,  321 ;  Commercial  Bank  of 
Albany  vs.  Bunham^  13  How.,  541 ;  Stalker  vs.  Oanint^  12  L.  O.,  132 
Terry  vs.  Bubel,  12  L.  O.,  138 ;  Cassard  vs.  Hinm^Uy  6  Duer,  695 
Rvherry  vs.  Bi^ms,  5  Bosw.,  685 ;  JacJding  vs.  EdnnandSy  3  E.  D 
Smith,  539 ;  Gray  vs.  JSTendally  10  Abb.,  343,  note ;  Bradstreet  vs 
BaUeyy  4  Abb.,  233 ;  Davis  vs.  Dunharriy  13  How.,  425 ;  Mora  vs 
McCredyy  3  Bosw.,  669  ;  Pegram  vs.  CarsoUy  18  How.,  519  ;  10  Abb., 
340 ;  Van  Zandt  vs.  Cohhy  12  How.,  544.    Nor  will  the  delivery  of  a 
copy  of  a  printed  book  be  compelled  where  only  part  is  material. 
Lynch  vs.  Hendersony  10  Abb.,  345,  note. 
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On  sucli  an  examination  the  applicant  may  compel  the  production  of 
the  documents  of  which  he  seeks  a  discovery,  either  at  the  actnal  trial, 
or  on  a  preliminary  examination  of  the  adverse  party.  See  Stalker  vs. 
Gaant^  12  L.  O.,  132 ;  Terry  vs.  R'iihd,  12  L.  O.,  138 ;  Jarvis  vs. 
Clark^  12  L.  O.,  129.  See  also  Bonestell  vs.  Lynde^  8  How.,  226 ; 
affirmed,  Ihid.^  352 ;  overruling  previoua  case^  Trotter  vs.  Laiaen^  7 
How.,  261.  See  likewise  Gaughe  vs.  Laroche^  14  How.,  451 ;  6  Duer, 
685 ;  6  Abb.,  284,  note ;  Catnmerdal  Bamk  of  Albany  vs.  Dunham^  13 
How.,  541 ;  Biggins  vs.  Biskop,  12  L.  O.,  127  (128) ;  Brett  vs.  Bnek- 
nam,  32  Barb.,  655 ;  MitchelTs  Case,  12  Abb.,  249. 

Where,  however,  the  applicant  shows  in  himself  a  general  right,  or 
general  interest  in  the  whole  of  any  particular  book  or  class  of  books 
or  papers,  he  will  be  entitled  to  a  general  inspection  and  discovery, 
which  may  be  ordered  accordingly.  See  Brevoort  vs.  Warfier,  8  How., 
321  (325).  Biggins  vs.  Bishop,  12  L.  O.,  127 ;  Stalker  vs.  Gaunt,  12 
L.  O.,  132  (135). 

Where  the  applicant  is  himself  able  to  obtain  access  to  the  books  or 
papers  sought  to  be  discovered,  without  the  necessity  of  any  order,  his 
application  will  be  denied.  Chai'Uck  vs.  Flushing  Railroad  Company, 
10  Abb.,  130.  See  also  McAllister  vs.  Pond,  6  Duer,  702  ;  15  How., 
299.  Nor,  as  a  general  rule,  will  discovery  be  compelled  of  documents 
>n  record.  Meakings  vs.  Cromwell,  1  Sandf.,  698.  But  not  so  as  to 
fcn  order  of  the  court,  when  not  entered  with  the  clerk.  Lovell  vs. 
Clarke,  7  How.,  158. 

It  will  not  be  safe  to  rely  upon  the  production  by  the  adverse  party, 
on  the  trial,  of  documents  brought  forward  by  him  in  his  own  behalf. 
He  ma}^  exercise  his  own  election  as  to  reading 'them  in  whole  or  in 
part.  Tlie  opposite  party  must  procure  a  discovery  before  trial,  or  else 
be  prepared  with  parol  evidence  of  their  contents,  on  a  refusal  to  pro- 
duce.   Edmxmstone  vs.  Hartshome,  19  N.  T.,  9. 

An  administrator  suing  in  his  own  name,  may  obtain  an  order  for 
discovery  of  books  and  papers  tending  to  show  the  state  of  accounts 
between  the  defendant  and  his  intestate.  2  Abb.,  387.  An  applica- 
tion against  an  administrator  seeking  for  general  information,  will, 
however,  be  strictly  scrutinized.  See  Jaclding  vs.  Edmonds,  3  E.  D. 
Smith,  539. 

Discovery  is  the  proper  mode  of  obtaining  an  inspection  of  the  papers 
of  a  corporation,  which  the  plaintiff  is  entitled  to  use  as  evidence. 
Their  production  cannot  be  compelled  under  a  subpoena  ditces  tecum, 
served  on  one  of  its  officers.  La  Fa/rge  vs.  La  Farge  Insurance  Com- 
pany, 14  How.,  26 ;  6  Duer,  680. 

An  application  fon  discovery  must  be  hand,  fide,  and  not  merely  for 
the  purpose  of  delay.    If  the  applicant  is  chargeable  with  bad  faith  or 
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gross  negligence,  it  may  be  refused.  Hooker  vs.  MaUKhJon^  8  How., 
829 ;  1  C.  E.,  lOS.  Or  if  tlie  application  itself  be  not  made  in  good 
faitl^.  Yan  Zandt  vs.  CM^  12  How.,  544.  See  also,  as  to  an  applica. 
tion  seemingly  unnecessary,  and  made  after  the  decease  of  the  other 
party  to  an  account.    JcuMhig  vs.  Edtru^vds^  3  E.  D.  Smith,  539. 

But,  where  made  hondjide^  the  time  at  which  the  application  is  made 
is  no  bar  to  it.  Thus,  where,  during  the  course  of  trial  before  a  referee, 
matter  was  introduced  in  evidence,  of  which  the  adverse  party  had  no 
previous  knowledge,  a  discovery  was  granted.  Mechanics*  Bank  vs. 
Jaines^  2  C.  B.,  46.  See,  as  to  the  granting  a  similar  ord^r  on  the 
certificate  of  a  referee,  that  the  production  of  books  or  papers  was 
necessary  for  the  purposes  of  a  trial  pending  before  him,  on  application 
grounded  on  that  certificate,  Fraser  vs.  PhelpSy  3  Sandf.,  741 ;  1  C.  K. 
^N.  S.),  214.  Or  where  the  reference  is  clearly  for  the  purpose  of 
taking  an  account,  similar  powers  may  be  granted  to  the  referee  in  the 
first  instance,  and  obedience  to  his  ordere  enforced  by  attachment 
Fraser  vs.  Phelps^  4  Sandf.^  682 ;  Higgins  vs.  Bishop^  12  L.  O.,  127. 

§  202.  Mode  of  Applicatio7i. 

Before  the  revision  of  the  rules  in  1858,  petition  was  the  form  clearly 
prescribed  in  cases  where  the  application  was  made  under  the  rules, 
and  was  admissible  under  any  circumstances.  See  FutteU  vs.  Weed^ 
3  How.,  303 ;  1  C.  R.,  65  ;  Stanton  vs.  Delaware  Muttial  Insuroiux 
Company^  2  Sandf.,  662 ;  GeUton  vs.  Marshall^  6  How.,  398 ;  Lovdl- 
vs.  Clark;,  7  How.,  158 ;  Caseard  vs.  Hinman^  6  Duer,  695 ;  McAUider 
vs.  Pond,  6  Duer,  702  ;  15  How.,  299  ;  The  People  vs.  The  Hector  of 
Trinity  Church,  6  Abb.,  177. 

It  was  even  held,  in  some  cases,  that  a  duly  verified  petition  was  the 
only  proper  form,  and  that,  unless  the  requisites  of  the  rules,  in  this 
respect,  were  strictly  complied  with,  the  application  could  not  be 
granted,  even  though  made  under  section  388.  Dole  vs.  Fellows,  5 
How.,  451 ;  1  C.  R.  (N.  S.),  146.  See  also  Jaekling  vs.  Edinonds,  3 
E.  D.  Smith,  539.  In  the  Exchange  Bank  vs.  Monieath,  4  How.,  280 ; 
2  C.  R.,  148,  the  contrary  was,  however,  maintained,  and  an  applica- 
tion held  entertainable  on  affidavit  only,  without  any  petition. 

Since  the  revision  of  1858,  it  is  clear  that  the  presentation  of  a 
petition  is  no  longer  indispensable,  or  even  necessary.  The  substitu- 
tion of  the  term  "  moving  papers"  for  that  of  "  petition,"  previously 
employed  in  rule  15  (9),  seems  rather  to  imply,  if  any  thing,  that  the 
application  should  be  made  in  the  same  way  as  other  motions  in  the 
cause,  viz.,  on  notice  and  affidavit. 

That  rule  does  not,  however,  by  any  means,  tend  to  relieve  the  appli- 
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cant  from  the  burden  of  showing  the  necessity  of  the  discovery  winch 
he  seeks  to  obtain.  It  is,  on  the  contrary,  more  stringent,  and  certainly 
iuoi"e  extensive  in  its  application  than  it  was  previous  to  the  revision. 

In  all  cases  the  moving  party  must  show,  to  the  satisfaction  of  the 
court  or  judge,  the  materiality  and  necessity  of  the  discovery  sought, 
and  the  particular  information  which  he  requires. 

And  this  be  must  now  do,  whatever  may  be  the  purpose  for  which 
discovery  is  sought,  without  any  of  the  distinctions  previously  taken 
between  discovery  in  order  to  plead,  and  discovery  for  the  purposes  of 
ti'ial. 

Tlie  only  portion  of  the  former  requisites  from  which  he  has  been 
relieved,  is  that  as  to  subjoining  a  technical  statement  as  to  the  advice 
of  counsel,  as  to  the  necessitj'^  of  the  discovery  sought,  and  belief 
in  that  advice.  Even  that  relief  is  more  seeming  than  real.  A  state- 
ment to  that  efiect  should  never  be  omitted,  and  may  probably  be  still 
required  when  the  applicant  is  in  a  position  to  make  it,  in  order  to  the 
satisfaction  of  the  court.     See  McAllister  vs.  Pond,  below  cited. 

The  state  of  the  ploadings,  and  whether  issue  has  or  has  not  been 
joined,  is  of  course  material,  and  should  be  shown  on  the  face  of  the 
moving  papers. 

Mere  general  allegations  of  materiality  or  necessity,  will  be  wholly 
iusuilicient.  To* satisfy  the  court,  facts  must  be  stated,  tending  to  show 
both  tliese  requisites,  and  to  produce  the  conviction  of  both  in  the  mind 
of  the  judge.  Such  was  the  case  before,  on  an  application  under  the 
rules,  and  it  is  now  equally  necessary,  if  not  more  so.  Whether  the 
relief  be  sought  on  petition  or  amdavit,  the  moving  papers  must  be 
specific  and  not  general  in  their  allegations,  a  clear  case  must  be 
shown,  and  the  particular  documents  or  items  sought  to  be  reached 
must  be  distinctly  pointed  out.  See  Jackling  vs.  Edmonds,  3  E.  D.  Smith, 
539;  McAUuier  vs.  P(md,  6  Duer,  702 ;  15  How.,  299;  The  People 
VB.  Rector,  d&c.,  of  Trinity  Church,  6  Abb.,  177 ;  Stanton  vs.  Delaware 
MtUual  Insurance  Company,  2  Sandf.,  662 ;  Pegram  vs.  Carson,  10 
Abb.,  340 ;  18  How.,  619 ;  Davis  vs.  Dunham,  13  How.,  425 ;  Lynch 
V8.  Henderson,  10  Abb.,  345,  note ;  CassardyB,  Uinman,  6  Duer,  695. 
See  also  other  cases  above  cited,  on  the  point  that  a  party4s  not  enti- 
tled to  make  a  random  or  fishing  investigation  into  the  books  or  papei*s 
of  his  adversary.  It  is  not  suflScient  for  a  party  to  say  he  thinks  a  dis- 
covery is  necessary.  He  must  show  how  and  why,  or  his  motion  will 
not  be  granted.  Wilkie  vs.  Moore,  17  How.,  480.  See  also  Oelston  vs. 
Um^ahaU,  6  How.,  398. 

It  is  not  indispensable,  though  usual,  that  the  facts  warranting  the 
J^Pi^Ucation  should  be  shown  by  the  oath  of  the  party  himself.  They 
uiaj  be  proved  by  that  of  another.    Exchange  Bank  vs.  Monteath,  4 
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How.,  280 ;  2  C.  R.,  148.  See  also,  as  to  a  suit  by  the  people,  ITte 
People  vs.  Rector^  c&c.^  of  Trinity  Churchy  6  Abb.,  177. 

Kor  is  it  essential  for  the  party  to  make  a  negative  allegation,  that 
the  documents  required  are  not  in  his  own  possession.  It  is  enough 
for  him  to  show  what  the  statute  requires,  that  they  are  in  the  posses- 
sion or  under  the  control  of  the  adverse  party  ;  and,  in  this  respect,  it 
is  sufficient  if  he  shows  a  state  of  facts  which  satisfies  the  court  or  officer 
that  the  party,  against  whom  the  application  is  made,  has  the  ability  to 
comply  with  the  order  for  discovery.  Exchaiige  Bank  vs.  Monieaihj 
supra. 

Sufficient  must  be  stated,  however,  to  satisfy  the  court  that  in  reality 
the  discovery  is  necessary,  and  that  the  party  applying  has  not  in  his 
own  possession  the  information  applied  for,  or,  if  he  has,  then  that  he 
has  not  the  means  of  establishing  the  facts  of  which  he  is  so  informed, 
by  other  available  proof,  without  compelling  the  adverse  party  to  fur- 
nish it.  McAllister  vs.  Fond^  6  Duer,  702 ;  15  How.,  299 ;  Charlick 
vs.  Flushing  Failroad  Company^  10  Abb.,  130 ;  Fegram  vs.  Carson^ 
10  Abb.,  340 ;  18  How.,  619  ;  Stalker  vs.  Gaunty  12  L.  O.,  132.  See 
also,  as  to  an  application  made  unnecessarily,  and  seemingly  in  bad 
faith,  Van  Zaiidt  vs.  Cobb^  12  IIow.,  644. 

The  notice  of  motion  must,  of  course,  be  based  upon  the  case  as 
iihown  on  the  moving  papers,  and  must  ask  for  the  specific  relief  which 
khat  case  as  shown  will  warrant,  never  omitting  the  usual  general 
demand  at  the  conclusion.  Any  petition  or  affidavit,  on  which  the 
•notion  is  grounded,  must  of  course  be  served  with  the  notice.  The 
pleadings  should  in  all  cases  be  refefred  to  on  that  document. 

(a.)  OpposmoN  to  Motion. 

The  opposing  party,  if  he  impeaches  the  statements  of  the  applicant, 
by  the  allegation  of  counter-facts,  must  bring  them  forward  by  affida- 
vit, in  the  usual  manner.  If  he  merely  relies  on  defects  patent  on  the 
face  of  the  moving  papers,  none  will  of  course  be  necessary. 

A  positive  and  unqualified  denial  by  him,  of  having  the  books, 
papei-s,  or  entries  demanded,  in  his  possession,  or  under  his  control,  will 
be  conclusive;  and,  if  made,  will  defeat  the  application.  Soyt  vs. 
Ainerican  Exchange  JSank^  1  Duer,  652 ;  8  How.,  89 ;  Ahoyke  vs.  TFirf- 
coit^  4  Abb.,  41 ;  Bradstreet  vs.  Bailey^  4  Abb.,  233. 

Where,  however,  the  party  has  been  in  possession  of  a  paper,  a  bare 
denial  of  having  it,  without  sufficient  diligence  in  searching,  or  an  ade 
quate  reason  shown  for  inability  to  find  it,  will  be  insufficient.   Southart 
•vs.  Dtoighty  2  Sandf.,  672 ;  2  C.  E.,  83.    Especially  so,  if  such  denial 
.appear  to  be  evasive.    Hicks  vs.  Charlick^  10  Abb.,  129. 

ITor  where  the  applicant  has  a  right  to,  or  interest  in,  the  books  or 
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papers,  will  a  denial  that  they  contain  the  particnlars  ststted  in  the 
apph'cation  be  sufficient.  The  party,  under  these  circumstances,  has  a 
right  to  examine  them  and  judge  for  himself.  Higgins  vs.  Bishop^  12 
L  0.,  127. 

(J.)  Order  on  Motion. 

If  the  application  be  refused,  the  prevailing  party  will,  of  course, 
enter  and  serve  an  order  to  that  effect  in  the  usual  manner,  in  order  to 
get  rid  of  the  stay  of  proceedings  provided  for  by  rule  17. 

If  it  be  granted,  the  applicant,  in  framing  the  order,  must  take  espe- 
dal  care  to  comply  exactly  with  the  requisites  prescribed  by  rule  16. 

That  order  must  specify  on  its  face : 

The  mode  in  which  the  discovery  is  to  be  made ; 

The  time  within  which  it  is  to  be  made  ; 

When  a  deposit  is  ordered,  the  time  for  which  that  deposit  is  to  con- 
tinue; 

And  it  must  also  declare  the  consequences  of  an  omission  to  comply 
with  it,  which  should  be  stated  according  to  the  nature. 

If  the  order  be  against  a  plaintiff,  he  may  be  nonsuited  ; 

Or,  he  may  be  excluded  from  giving  the  paper  in  evidence. 

The  former  course  is  more  peculiarly  applicable,  when  the  omission 
10  produce  goes  to  the  whole  merits.  The  latter,  when  it  merely  tends 
io  proof,  or  failure  of  proof,  of  a  portion  of  the  case. 

If  against  a  defendant, 

His  defence  may  be  stricken  out ; 

He  may  be  debarred  from  a  particular  defence  ; 

Or,  he  may  be  similarly  excluded  from  giving  the  paper  in  evidence. 

Tbe  last  of  these  courses  is  applicable  when  the  omission  only  goes  to 
a  partial  failure  of  proof. 

The  second,  when  its  operation  is  confined  to  one  particular  defence 
without  affecting  others. 

Tlie  first,  when  the  defect  occasioned  by  the  omission  goes  to  the 
whole  merits  of  the  case. 

Or,  in  either  case,  the  party  may  be  punished  as  for  a  contempt. 

Tills  course  is  applicable  when  the  refusal  or  omission  to  produce  is 
wilful. 

Which  of  these  remedies  will  be  extended,  and,  if  so,  to  what  extent, 
is  a  matter  which,  of  course,  rests  entirely  in  the  discretion  of  the  jndge. 
The  point  is  one  that  requires  careful  attention  at  the  time  of  the 
motion,  and  on  the  settlement  of  the  order,  as,  under  the  rule  as  it  now 
stands,  the  question  as  to  the  ulterior  relief  to  be  granted  is  to  be  set- 
tled at  that  time,  and  not  on  a  subsequent  motion. 

Under  the  provisions  of  the  Code,  inspection  of  the  book  or  paper 
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produced  appears  to  be  a  matter  of  right.  See  Hoyt  vs.  Am^Hcan 
H^JGchariffe  Hanky  s-upra. 

In  case  of  discovery  of  entries,  it  will  be  confined,  however,  to  tlie 
portions  to  which  the  applicant  shows  a  right,  the  remainder  of  tbe 
books  being  sealed  up,  so  as  to  prevent  any  examination  into  them. 
Higgirui  vs.  Bishop^  12  L.  O.,  127  (128).  As  to  the  extent  to  which  a 
discovery  of  entries  will  be  compelled,  see  Brevoort  vs.  Wanier^  8 
How.,  321. 

As  to  the  duty  of  an  ofiicer  of  the  court  temporarily  in  possession  of 
papei*8,  neither  to  make  nor  to  permit  a  general  inspection,  see  Herg- 
mun  vs.  DitUehachy  11  How.,  46. 

The  party  ordered  to  produce  books  or  papers  must  either  deliver  a 
sworn  copy,  or  permit  the  other  party  to  take  one.  Hoyt  vs.  American 
Exchange  Bank^  1  Duer,  652  ;  8  How.,  89.  Where  sworn  copies  are 
delivered  they  must  be  duly  and  sufficiently  verified.  Same  case.  As 
to  the  right  of  a  principal  to  demand  a  sworn  copy  of  his  agentB 
accounts,  see  Rvberry  vs.  Binns^  5  Bosw.,  685. 

In  some  cases,  where  not  necessary  for  protection  of  the  applicant,  a 
personal  inspection  has  been  refused,  on  sworn  copies  being  ordered. 
Hoyt  vs.  American  Exchange  Bank^  supra;  Stanton  vs.  Delaware 
Mutual  Insurance  Company^  2  Sandf.,  662. 

When  granted,  a  deposit  is  generally  for  the  purpose  of  insuring  the 
production  of  the  documents  in  court.  As  to  the  mode  and  the  extent 
to  wliich  it  may  usually  be  required,  see  Moore  vs.  PeniZj  2  Sandf., 
66i.  When  fraud  is  apprehended,  a  demand  for  it  will,  of  course,  be 
proper.  If  unnecessary,  it  may  be  refused,  and  an  order  providing  for 
a  reasonable  oj)portiuiity  to  inspect  it,  substituted.  Pindar  vs.  Sea- 
man, 33  Barb.,  140. 

Where  the  applicant's  right  is  clear,  and  a  discovery  unreasonably 
refused,  costs  of  the  motion  may  be  given.  Brevoort  vs.  Warner^  8 
How.,  321. 

An  order  of  this  nature,  resting  in  the  discretion  of  the  court,  is  not 
appealable.    White  vs.  Monroe,  33  Barb.,  650 ;  12  Abb.,  357. 

(e.)   CoUKSE   ON   NeOLBCI   OR   ReFUSAL. 

This  is  now  clearly  pointed  out  by  rule  16,  as  above  cited.  The 
default  in  compliance  must  be  proved  by  affidavit  in  the  usual  manner. 
An  application  must  be  then  made  to  the  court,  at  special  term, 
grounded  on  that  proof,  and  the  court  may,  as  of  course,  grant  a  rule 
absolute,  giving  efiect  to  the  consequences  stated  on  the  face  of  the  pre- 
vious order.  This  proceeding  is  evidently  ex  parte.  The  absolute 
order  must  be  duly  entered  and  served,  and,  when  served,  the  proceed- 
ing is  complete,  and  those  consequences  will  be  carried  out. 
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There  can  be  little  doubt,  however,  but  that  it  is  competent  to  the 
court,  if  it  80  think  fit,  to  grant  the  defaulting  party  an  opportunity  of 
being  heard,  either  by  directing  the  motion  to  be  brought  on  on  notice 
in  the  first  instance,  or  on^  subsequent  application  to  vacate. 

Prior  to  the  making  of  the  above  special  proyisions  in  the  rule  in 
question,  the  striking  out  of  a  defendant's  answer  was  held  to  be  a 
proper  remedy,  in  a  case  where  the  omission  to  discover  went  to  the 
general  merits.  Oould  vs.  McCariy^  1  Kern.,  575.  See  likewise  Bo7ie- 
sied  vs.  Lynde^  8  How.,  226  ;  affirmed,  8  How.,  352,  on  a  similar  failure 
to  produce  under  a  subpoena  duces  tecum.  See  likewise,  as  to  an  order 
for  exclusion,  granted  previous  to  that  revision.  Powers  vs.  Elmendorf^ 
4  How.,  60  ;  2  C.  R.,  44. 

The  punishment  by  way  of  proceeding  by  contempt,  is,  of  coui-se 
only  applicable  to  cases  of  clear  contumacy.  As  a  general  rule,  suffi 
cient  relief  will  be  afforded  by  means  of  one  or  more  of  the  other  modet 
pi-escribed.     See  course  pursued  in  Pindar  vs.  Seaman^  33  Barb.,  140 

Prior  to  the  revision  of  the  rules,  it  was  held  that  the  power  to  take 
ulterior  proceedings  on  a  refusal  or  neglect  to  produce,  was  vested  in 
tlie  court  alone.  It  had  no  power  to  order  a  reference  for  the  purpose  of 
making  a  more  efficient  examination.  Hoyt  vs.  ATnerican  Exchange 
Bank,  1  Duer,  652  ;  8  How.,  89. 

But,  in  the  same  case,  it  was  held  that,  in  the  event  of  a  discovery 
by  sworn  copies  manifestly  incomplete,  the  proper  course  was  to  apply 
to  the  court  for  further  copies.  And  there  is  little  doubt,  but  that  such 
ail  application  will  still  be  admissible. 

The  \>owcr  of  the  court,  in  case  of  a  refusal  to  produce,  does  not 
extend,  however,  to  compel  the  defendant  to  make  any  admission  of  the 
plaintiff's  case  beyond  what  would  be  implied  from  a  neglect  to  plead. 
PollM  vs.  Weedj  3  How.,  360.  The  plaintiff  is,  under  such  circum- 
stances, "  to  be  placed  in  the  same  situation  in  which  he  would  have 
been,  if  the  defendants  had  suffered  default  for  want  of  a  plea." 


CHAPTER  V. 


EXAMINATION  OF  PAKTEES,  AND  RULES  OF  EVIDENCE. 


§  203.  Statut07'y  and  Other  Provietone. 

Thk  portion  of  the  Code  which  prescribes  and  regulates  the  practice 
in  these  matters  is  contained  in  chaptei*s  VI.  and  VH.,  title  XII.,  part  H. 
These  two  chapters  run  as  follows  : 
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Chapteb  VI. 
JSxamtnation  of  Parties. 

§  380.  (843.)  No  action  to  obtain  discovery  ipider  oath,  in  aid  of  the  prose- 
cution or  defence  of  another  action,  shall  be  allowed,  nor  shall  any  examina- 
tion of  a  party  be  had,  on  behalf  of  the  adverse  party,  except  in  the  manna: 
prescribed  by  this  chapter. 

§  390.  (344.)  A  party  to  an  action  may  be  examined  as  a  witness,  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse  parties,  and 
for  that  purpose  may  be  compelled,  in  the  same  manner,  and  subject  to  the 
same  rules  of  examination  as  any  other  witness,  to  tes^y,  e^thpr  at  the  trial, 
or  conditionally,  or  upon  commission. 

§  391.  (345.)  The  examination,  instead  of  being  had  at  the  trial,  as  pro- 
vided in  the  last  section,  may  be  had  at  any  time  before  the  trial,  at  the 
option  of  the  party  claiming  it,  before  a  judge  of  the  court,  or  a  county 
judge,  on  a  previous  notice  to  the  party  to  be  examined,  and  any  other 
adverse  party,  of  at  least  five  days,  unless,  for  good  cause  shown,  the  judge 
order  otherwise.  But  the  party  to  be  examined  shall  not  be  compelled  to 
iitteud  in  any  other  county  than  that  of  his  residence,  or  where  he  may  be 
served  with  a  summons  for  his  attendance. 

A  mere  verbal  correction  made  in  1849. 

§  392.  (346.)  The  party  to  be  examined,  as  in  the  last  section  provided, 
•nay  be  compelled  to  attend,  in  the  same  manner  as  a  witness  who  is  to  be 
examined  conditionally ;  and  the  examination  shall  be  taken  and  filed  by  the 
judge  in  like  manner,  and  may  be  read  by  either  party  on  the  trial. 

§  393.  (348.)  The  examination  of  the  party,  thus  tiJcen,  may  be  rebutted 
)y  adverse  testimony. 

The  previous  order  of  this  and  the  next  section  altered,  and  a  slight  verbal  change  made 
Ai  1849. 

§  394.  (347.)  If  a  party  refuse  to  attend  and  testify  as  in  the  last  four  sec- 
tions provided,  he  may  be  punished  as  for  a  contempt,  and  his  complaint, 
answer,  or  reply,  may  be  stricken  out. 

Dates  from  1849.  In  1848,  the  arrangement  of  the  sections,  and  the  wording  of  tliis  provi- 
sion, were  different. 

§  395.  (349.)  A  party  examined  by  an  adveree  party,  as  in  this  chapter 
provided,  may  be  examined  on  his  own  behalf,  in  respect  to  any  matter  per- 
tinent to  the  issue.  But  if  he  testify  to  any  new  matter,  not  responsive  to 
the  inquiries  put  to  him  by  the  adverse  party,  or  necessary  to  explain  or 
qualify  his  answers  thereto,  or  discharge  when  his  answers  would  charge 
himself,  such  adverse  party  may  offer  himself  as  a  witness  on  his  own  behali; 
in  respect  to  such  new  matter,  and  shall  be  so  received. 

Dates  from  1849.    In  1848,  the  latter  part  of  the  section  was  less  definitely  worded 
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§  396.  (350.)  A  person  for  whose  immediate  benefit  the  action  is  prose- 
cuted or  defended,  though  not  a  party  to  the  action,  may  be  examined  as  a 
iritness,  in  the  same  manner,  and  subject  to  the  same  rules  of  examination 
as  if  he  were  named  as  a  part^. 

§  397.  A  party  may  be  examined  on  behalf  of  his  co-plaintiff  or  of  a  co- 
defendant,  as  to  any  matter  in  which  he  is  not  jointly  interested  or  liable  with 
such  co-plaintiff  or  co-defendant,  and  as  to  which  a  separate  and  not"  joint 
verdict  or  judgment  can  be  rendered.  And  he  may  be  compelled  to  attend 
in  tlie  same  manner  as  at  the  instance  of  an  adverse  party;  but  the  examina- 
tion thus  taken  shall  not  be  used  in  the  behalf  of  the  party  examined.  And 
whenever  in  the  case  \ mentioned  in  sections  390  and  391,  one  of  several 
plaintiffs  or  defendants,  who  are  joint  contractors,  or  are  united  in  interest, 
is  examined  by  the  adverse  party,  the  other  of  such  plaintiffs  or  defendants 
may  offer  himself  as  a  witness  to  the  same  cause  of  action,  or  defence,  and 
shall  be  so  received. 

Was  not  in  the  Code  of  184S.  Was  first  inserted  on  the  amendment  of  1849,  but  dates,  aa 
it  stands,  from  1852. 

In  1849,  the  first  two  sentences  formed  one  only,  and  that  much  less  explicit,  as  regards 
ilctaila  In  1851,  thejr  assumed  their  present  form,  with  some  slight  verbal  difference,  the 
present  third  sentence  being  expunged.    In  1852  that  sentence  was  restored. 

chapteb  vn. 

Examinatio7i  of  Witnesses, 

§  398.  (351.)  No  person  offered  as  a  witness  shall  be  excluded  by  reason 
of  his  interest  in  the  event  of  the  action. 

Before  entering  on  the  subject  of  the  next  section,  it  may  be  remarked  generally  that,  in 
the  original  Code,  provision  was  made  by  sections  353  to  356,  for  taking  the  examination  of 
witnesses,  residing  more  than  one  hundred  miles  from  the  place  of  trial,  by  means  of  a  pro- 
ceeding analogous  to  that  for  taking  an  examination  de  bene  esse.  On  the  revision  of  1849 
the  whole  of  these  provisions  were  stricken  out,  and  have  never  been  restored. 

§  399.  (352.)  A  party  to  an  action  or  special  proceeding,  including  proceedings 
in  surrogates'  courts,  and  proceedings  for  the  summary  recovery  of  the  pos- 
session of  land,  may  be  examined  as  a  witness  on  his  own  behalf,  or  in  behalf 
of  any  other  party,  in  the  same  manner,  and  subject  to  the  same  rules  of  ex- 
amination as  any  other  witnesses  ;  provided,  however,  that  the  assignor  of  a 
thing  in  action  shall  not  be  examined  in  behalf  of  said  party,  nor  shall  a 
party  to  an  action  be  examined  in  his  own  behalf,  in  respect  to  any  trans- 
action or  communication  had  personally  by  said  assignor,  or  said  party, 
respectively,  with  a  deceased  person,  against  parties  who  are  the  executors, 
administrators,  heirs-at-law,  next  of  kin,  or  assignees  of  such  deceased 
person,  where  they  have  acquired  title  to  the  cause  of  action  immediately 
from  said  deceased  person,  or  have  been  sued  as  such  by  the  executors, 
administrators,  heirs-at-law,  next  of  kin,  or  assignees.  But  where  such 
executors,  administrators,  heirs-at-law,  next  of  kin,  or  assignees,  shall  be 
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examined  on  their  own  behalf  in  regard  to  any  conversation  or  transaction 
had  between  the  deceased  person  and  said  assi  gnor,  or  said  party,  respeoi 
tively,  then  the  said  assignor  or  the  said  party  may  be  examined  in  regard 
to  such  conversation  or  transaction,  but  not  in  regard  to  any  new  matter. 


Amended,  as  it  now  stands,  in  1862,  that  amendment  restoring^  to  some  extent  the  restric- 
tions imposed  previous  to  1860,  and  omitting  altogether  the  provision  then  made  with  refer- 
ence  to  the  law  of  husband  and  wife. 

The  changes  in  this  section  have  been  so  numerous  and  so  radical  that  ft  may  be  expedient 
to  notice  them  with  a  little  more  detail  than  usual  The  course  pursued  will  be  to  tnoe 
backwards  the  principal  standing  points  assumed  by  the  legislature  from  time  to  time,  in 
gradually  widening  the  powers  of  parties  in  tliis  respect. 

In  18G0  the  provision  was  more  sweeping  and  conclusive,  running  thus : 

"  A  party  to  an  action,  or  special  proceeding,  including  proceedings  in  surrogates*  conns, 
and  proceedings  for  the  summary  recovery  of  the  possession  of  land,  may  be  examined  as  a 
witness  on  his  own  behalf^  or  in  behalf  of  any  other  party,  in  the  same  manner,  and  subject 
to  the  same  rules  of  examination  as  any  other  witness,  except  that  a  party  shall  not  be  exam- 
ined against  parties  who  are  representatives  of  a  deceased  person,  in  respect  to  any  trans- 
actions had  personally  between  the  deceased  person  and  the  witness ;  and  except,  alsa 
that  neither  husband  nor  wife  shall  be  required  to  disclose  any  communication  made  by  one 
to  the  other." 

In  1859  the  section  stood: 

"  §  399.  (352.)  1.  A  party  to  an  action  or  proceeding  may  be  examined  as  a  witness  in  bis 
own  behalf,  the  same  as  any  other  witness,  but  such  examination  shall  not  be  had,  nor  shall 
any  other  person,  for  whose  immediate  benefit  the  same  is  prosecuted  or  defended,  be  so 
examined,  unless  the  adverse  party  or  person  in  interest  is  living,  nor  when  the  opposite 
party  shall  be  the  assignee,  administrator,  executor  or  legal  representative  of  a  deceased 
person. 

"  2.  And  when,  in  any  action  or  proceeding,  the  opposite  party  shall  reside  out  of  the 
jurisdiction  of  the  court,  such  party  may  be  examined  by  commission  issued  and  executed  as 
now  provided  by  law. 

"  3.  And  whenever  a  party  or  person  in  interest  has  been  examined  under  Uie  provisions  of 
this  section,  the  other  party  or  person  in  interest  may  ofler  himself  as  a  witness  in  his  own 
behalf,  and  shall  be  so  received. 

*'  4.  When  an  assignor  of  a  thing  in  action  or  contract  is  examined  as  a  witness  on  behalf 
of  any  person  deriving  title  through  or  from  him,  the  adverse  party  may  offer  himself  as  a 
witness  to  the  same  matter  in  his  own  behalf,  and  shall  be  sc  received,  as  to  any  matter 
that  will  discharge  him  from  any  liability  that  the  testimony  of  the  assignor  tends  to  render 
him  liable  for. 

'*  5.  But  such  assignor  shall  not  be  admitted  to  be  examined  in  behalf  of  any  person  deriving 
title  through  or.  from  him  against  an  assignee  or  an  executor  or  administrator,  unless  the 
other  party  to  such  contract  or  thing  in  action,  whom  the  defendant  or  plaintiff  represents,  is 
living,  and  his  testimony  can  be  procured  for  such  examination,  nor  unless  at  least  ten  days* 
notice  of  such  Intended  exammation  of  the  assignor  shall  be  given  in  writing  to  the  adverse 
party." 

The  next  standing  point  in  the  backward  history  of  the  section  is  1867.  By  chapter  353, 
of  the  Laws  of  that  year,  volume  I.,  p.  744,  it  was  generally  remodelled  from  its  previous 
purport    The  numerous  heads  of  1859  were  omitted,  but  the  purport  was  much  the  same. 

The  portion  No.  1,  stood  in  the  same  words,  but  ailer  it  were  added  the  following : 

'*  Nor  unless  ten  days'  notice  of  such  intended  examination  of  the  party  or  person  inte- 
rested, specifying  the  points  upon  which  such  party  or  person  is  intended  to  be  examined, 
shall  be  given  in  writing  to  the  adverse  party,  except  that,  in  spedal  proceedings  of  a  sum' 
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muy  nature,  such  reasonable  notice  of  such  intended  ezammation  shall  be  given  as  shall  be 
prescribed  by  the  court  or  judge." 

Head  No.  2,  commenced  thus :  "  And  when  notice  of  such  intended  examination  shall  be 
given  in  an  action  or  proceeding  in  which  the  opposite  party  shall  reside,"  &c.,  the  rest  of  the 
head  being  the  same. 

Heads  No.  3  and  4  were  in  the  same  words.  So  also,  was  Iiead  No.  5,  except  that  the 
^rords,  "specifying  the  points  upon  which  he  is  intended  to  be  examined,"  stood  at  the  close 
between  "  intended  examination  of  the  assignor,"  and  "  shall  bo  given  in  writing  to  the 
adrcTse  party." 

Iq  185S,  the  section  of  185t  was  amended,  by  inserting  after  the  words  "  ten  days*  notice," 
wherever  they  occur,  the  following  words :  "  if  the  action  be  in  a  court  of  record,  and,  in  all 
other  cases,  four  days*  notice." 

As  will  be  seen,  the  amendment  of  1859,  does  away  with  the  necessity  of  notice  in  all 
cases  except  on  the  examination  of  an  assignor,  and  that  of  1860  abolished  it  altogether. 

From  1851  to  1857  the  section  stood  thus.    It  commenced — 

"  The  last  section  shall  not  apply  to  a  party  to  the  action,  nor  to  any  person  for  whose 
immediate  benefit  it  is  prosecuted  or  defended." 

It  then  proceeded  with  heads  No.  1,  4,  and  5  of  the  section  of  1859,  exactly  as  that  pare 
of  the  clause  stood  in  1857,  omitting  the  previous  portions  of  the  section  altogether. 

It  will  be  seen,  therefore,  that  the  radical  change  of  admitting  the  testimony  of  parties,  on 
their  own  behalf,  took  place  in  1857.  Prior  to  that  the  old  rules  prevailed,  and  they  were 
excluded. 

Id  1849  and  1848  the  section  stood  simply  thus : 

*'  The  last  section  shall  not  apply  to  a  party  to  the  action,  nor  to  any  person  for  whose 
immediate  benefit  it  is  prosecuted  or  defended,  nor  to  any  assignor  of  a  thing  in  action  assigned 
for  the  purpose  of  making  him  a  witness." 

Tlie  effects  of  these  different  amendments,  and  the  different  stages 
in  progress  which  they  have  worked  out  from  time  to  time,  will  be 
considered  in  the  appropriate  section  of  the  present  chapter. 

§  204.  Mcamination  of  Parties. 

(a.)  General  Eemarks. 

Tlie  provisions  of  the  Code,  in  this  respect,  are  an  amplification  of  an 
original  measure  upon  the  subject  (chapter  462  of  the  Laws  of  1847), 
the  most  important  provisions  of  which  are  incorporated  in  the  present 
enactments. 

The  views  of  the  commissioners,  in  submitting  those  provisions  to  the 
legislature  for  their  approval,  are  thus  stated  by  them,  in  pp.  244  and 
245  of  their  report :  "  One  of  the  great  benefits  to  be  expected  from  the 
examination  of  parties  is  the  relief  it  will  afford  to  the  rest  of  the  com- 
munity, in  exempting  them,  in  a  considerable  degree,  from  attendance 
as  witnesses,  to  prove  facts  which  the  parties  respectively  know,  and 
ought  never  to  dispute,  and  would  not  dispute,  if  they  were  put  on  their 
oaths.  To  effect  this  object,  it  should  seem  necessary  to  permit  the 
examination  beforehand,  that  the  admiBsion  of  the  party  may  save  the 
necessity  of  a  witness." 
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The  recent  amendments  in  section  399  have  now  carried  out  to  its 
full  extent  the  principle  of  which  the  germ  is  contained  in  the  above  ' 
remarks.  ^ 

(J.)  SuBSTiTirrE  FOB  Bill  of  Disoovkky. 

This  intention  is  declared,  by  unavoidable  implication,  in  section  389, 
as  above  cited ;  and  the  present  provisions,  in  connection  with  those 
considered  in  the  preceding  chapter,  and  in  connection  with  the  power 
to  compel  the  production  of  documents,  by  means  of  a  subpoena  duces 
tecum^  afford,  by  means  of  their  separate  or  their  conjoint  operation,  as 
the  case  may  require,  an  available  substitute  for  the  former  chancery 
practice. 

In  Merritt  vs.  Thompson^  3  E.  D.  Smith,  283,  it  is  expressly  laid 
down  that  it  is  only  the  form,  not  the  nature  of  the  relief,  formerly 
obtainable  by  bill  of  discovery,  that  is  altered,  and  that  the  remedy  can 
be  as  efficiently  obtained,  by  this  means,  under  the  present,  as  undei 
the  fonner  practice.     See  likewise  Leeds  vs.  Brovm^  5  Abb.,  418. 

And  a  complaint  may,  it  seems,  be  sustainable,  for  the  express  pur- 
pose of  obtaining  such  an  examination.  Van  Hetisselaer  vs.  Layitmn^ 
10  How.,  505. 

Tlie  general  principle  above  stated,  that  the  remedies  now  provided 
by  the  Code  afford,  in  their  conjoint  operation,  a  complete  substitution 
for  those  under  the  former  practice,  is  expressly  laid  down  in  the  follow- 
ing cases,  cited  in  the  preceding  chapter :  Brevoort  vs.  Warner^  S  How., 
321 ;  SialkeT  vs.  Gauni^  12  L.  O.,  124 ;  Same  case,  12  L.  O.,  132 ;  Terry 
vs.  Rvbel,  12  L.  O.,  138 ;  Higgins  vs.  Bishop,  12  L.  O.,  127.  See 
likewise,  as  to  the  applicability  of  a  subpoena  dicces  tecum,  under  such 
circumstances,  Boneate^l  vs.  Lynde,  8  How.,  226 ;  affirmed,  8  How., 
352 ;  MitchdCs  case,  12  Abb.,  249. 

And  the  practice  thus  introduced  has  been  held  to  amount  to  a  prac- 
tical abolition  of  the  former  power,  in  this  state,  of  tendering  the  books 
of  a  party  as  evidence,  in  his  own  favor.  He  must  now  go  upon  the 
stand  and  tender  his  evidence  as  a  witness,  referring  only  to  the  books 
when  necessary  to  refresh  his  recollection.  Conldin  vs.  Slander,  2  Hilt., 
422 ;  17  How.,  399 ;  8  Abb.,  395.  See,  however,  Tomlinsoii  vs.  Borat, 
30  Barb.,  42 ;  Ilauptinan  vs.  CaUm,  1  E.  D.  Smith,  729. 

The  above  practice  has  no  effect  upon  the  examination  of  a  party  in 
an  accounting  taken  by  the  direction  of  the  court.  The  party,  in  such 
a  case,  does  not  stand  in  the  position  of  a  mere  witness,  and  his  exam- 
ination is  regulated  by  the  former  practice.  Wigg-ins  vs.  Gans,  4 
Sandf.,  646. 

The  prohibition  in  section  389  has  no  effect  whatever  on  the  class  of 
suits  in  the  nature  of  the  former  creditor's  bill.    It  only  refers  to  the 
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ordinary  discovery  sought  by  bill,  and  made  by  answer.     See  Dunham, 
vs.  Nicholsanj  2  Sandf.,  636 ;  Quick  vs.  Keeler^  2  Sandf.,  231. 

{c.)  General  CoNsroERATiONS. 

Tliese  provisions  are  wholly  confined  to  the  courts  whose  practice  is 
regulated  by  the  Code.  They  do  not  extend  to  proceedings  in  the  Courts 
of  Sessions.     The  People  vs.  DueU^  16  How.,  43  ;  6  Abb.,  285. 

As  to  the  right  of  a  defendant  to  require  a  statement  of  the  residences 
and  occupations  of  plaintifis,  in  order,  among  other  things,  to  enable 
him  to  take  proceedings  of  this  nature,  see  Vincent  vs.  Vanderbilt^  10 
How.,  324. 

These  provisions  of  the  Code  have.no  application  whatever  to  the 
case  of  testimony  required  for  the  purposes  of  a  motion,  nor  can  such 
testimony  be  compelled,  either  on  examination  within  this  state  or  on 
commission.  Hudin  vs.  Hidner^  6  Abb.,  19  ;  Meyer  vs.  Zent^  7  Abb., 
225  (Court  of  Appeals) ;  reversing  same  case,  16  Barb.,  538 ;  Stak6 
vs.  Andre^  18  How.,  159 ;  9  Abb.,  420 ;  Palmer  vs.  Adams^  22 
How.,  375. 

Nor  can  it  be  compelled  on  a  special  statutory  proceeding ;  as,  for 
instance,  on  an  application  to  perpetuate  testimony.  Keder  vs.  Duaen- 
hury,  1  Duer,  660 ;  11  L.  O.,  287. 

In  Brockway  vs.  Stanton^  2  Sandf.,  640 ;  1  C.  R.,  128,  it  is  laid  dpwn 
(as  is  indeed  clear  from  section  390),  that  a  party  residing  out  of  the 
state  can  be  compelled  to  testify  on  a  commission,  the  same  as  any 
other  witness.     See  also  Suydam,  vs.  tinydam,^  11  How.,  518. 

Tlie  examination  of  an  adverse  party,  under  these  proceedings,  is  a 
matter  of  right,  and  cannot  be  denied,  and  an  order  refusing  or  limiting 
the  exercise  of  that  right  is  appealable.  Orcen  vs.  Wood,  15  How.^ 
338 ;  6  Abb.,  277 ;  6  Duer,  702.  See  also  Zeeds  vs.  Brown,  5  Abb.,. 
418;  Partin  vs.  FUiott,  2  Sandf.,  667;  2  C.  R.,  66;  Anderson  vs. 
Johrmn,  1  Sandf.,  713 ;  2  C.  R.,  95. 

In  Draper  vs.  Uenningsen,  1  Bosw.,  611,  it  is  held  that  the  court 
have  no  power  to  compel  the  adverse  party  to  attend  before  a  referee, 
and  submit  to  be  examined  under  these  provisions. 

(rf.)  When  Examination  may  be  Had. 

As  a  general  rule,  the  examination  of  the  adverse  party  will  only  be 
appropriate  after  issue  joined. 

But,  when  the  examination  is  rather  for  the  purposes  of  discovery 
than  for  the  taking  of  testimony,  strictly  considered;  or  when  the 
adverse  party  is  examined,  under  the  same  circumstances  in  which  a 
witness  would  be  examinable,  de  bene  esse,  at  an  earlier  stage  of  the  cause 
(as,  for  instance,  in  the  event  of  sickness,  impending  absence  from  the 
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state,  or  the  like),  it  is  competent  for  the  applicant  to  take  sucli  testi- 
mony before  issue  joined.  See  MiUer  vs.  Mather^  5  How.,  160 ;  2  C.  R., 
101 ;  Suydam  vs.  Suydam^  11  How.,  518.  Tlie  same  rule  is  also  recog- 
nized in  Chichester  vs.  Livingston^  3  Sandf.,  718 ;  ICE.  (N.  S.),  108. 
And  the  existence  of  the  option  is  incidentally  admitted  in  Brevoort  I 
vs.  TFarner,  8  How.,  321  (322).  It  has,  however,  been  held  that  a  ' 
strong  case  of  necessity  must  be  shown,  to  warrant  such  an  examina- 
tion at  the  outset  of  the  suit,  before  the  complaint  is  drawn,  and  the 
examination  must  be  taken  in  the  same  manner,  and  with  the  same 
incidents,  as  that  of  a  witness  de  bene  esse.  See  Keder  vs.  Dusenibury^ 
1  Duer,  660;  11  L.  O.,  287;  Roche  vs.  Farran,  12  L.  O.,  121.  And 
similar  views  are  entertained  in  Chichester  ys,  Livingston^  above  referred 
to.     See  also  Watson  vs.  Gage^  12  Abb.,  215. 

The  decisions  above  referred  to  clearly  overrule  the  early  cases  of 
BaJhiani  vs.  Grasheim^  2  C.  R.,  75 ;  and  Bennett  vs.  Hughes^  1  C.  R., 
4,  holding  positively  to  the  contrary. 

Though  admissible,  a  resort  to  an  examination  at  this  stage  will 
necessarily  be  comparatively  infrequent.  There  is  no  provision  in  this 
portion  of  the  Code  for  a  repetition  of  the  examination,  when  once  had, 
and  a  party  obtaining  it  for  the  purposes  of  mere  discovery,  may  pos- 
sibly do  so  at  the  risk  of  losing  the  benefit  of  portions  at  least,  if  not 
of  tlje  whole  of  his  adversary's  testimony  for  the  purposes  of  trial.  See 
Partin  vs.  Elliott,  2  Sandf.,  667  (668). 

Whenever  the  examination  is  had  for  the  purposes  of  evidence,  and 
not  of  mere  discovery,  the  proper,  and,  it  may  safely  be  said,  the  only 
admissible  period  for  it  is  after  the  actual  joinder  of  issue ;  save  only 
in  the  exceptional  instance  above  stated  of  an  examination  in  the  na- 
.  ture  of  one  de  bene  esse,  under  impending  risk  of  losing  the  testimony 
altogether.  It  is  obvious  that  testimony  material  to  the  issue  to  be 
tried  in  the  cause  cannot  be  taken  with  either  propriety  or  advantage 
whilst  the  nature  and  extent  of  that  issue,  and  possibly  its  very  exist- 
ence, remain  uncertain.  See  Chichester  vs.  Livingston,  3  Sandf.,  718 ; 
1  C.  R.  (N.  S.),  108 ;  Suydam  vs.  Suydam,  11  How.,  518 ;  Watsan  vs. 
Gage,  12  Abb.,  215. 

The  right  of  examination  after  issue  is  absolute,  and  cannot  properly 
be  denied  or  interfered  with :  see  Green  vs.  Wood,  15  How.,  338 ;  6  Abb., 
277 ;  6  Duer,  702,  and  other  cases  above  referred  to ;  and  the  rights  of 
both  parties  acquired  under  it  will  be  guarded  and  provided  for  in  the 
event  of  an  attempted  discontinuance:  see  Cockle  vs.  Underwood,  3 
Duer,  676  (679). 

Whether  such  examination  be  liad  before  or  at  the  trial  is  entirely  a 
matter  of  option.  Suydam  vs.  Suydam,  11  How.,  518  ;  Taggard  vs. 
Gardner^  2  Sandf.,  667 ;  2  C.  R.,  82.     This  option  is  positive  and  ex 
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press,  and  was  given  for  the  purpose  of  aiding  the  parties  to  prepare 
for  such  trial,  by  narrowing  the  matters  to  be  controverted,  and  saving 
time  and  expense  in  the  attendance  of  other  witnesses.  Leed%  vs. 
Brown,  5  Abb.,  4:18  ;  Partin  vs.  EUiott,  2  Sandf.,  667 ;  2  C.  K.,  66 ; 
Anderson  vs.  Johiison,  1  Sandf.,  713  ;  2  C.  R.,  95. 

{e,)  Mode  of  Procedure. — ^Notice  to  Party. 

When  the  examination  of  the  party  is  taken  under  the  same  circum- 
stances and  for  the  same  purposes  as  the  examination  of  a  witness  ds 
Ifens  esse,  the  same  course  should  be  substantially  followed.  See  this  pro- 
ceeding fully  considered  in  the  next  chapter.  An  order  should  be 
issued  in  the  fii'st  instance,  and  a  summons  issued  and  served  in  the 
manner  prescribed  by  the  He  vised  Statutes :  see  Draper  vs.  Henningsen, 
1  Bosw.,  611. 

But,  when  that  examination  is  claimed  to  be  had  after  issue  joined, 
in  exercise  of  the  option  given  by  section  391,  no  order  will  be  neces- 
sary previous  to  or  for  the  pui-pose  of  laying  ground  for  the  proceeding, 
when  the  full  notice  prescribed  by  the  section  is  given.  Draper  vs. 
JTenningsen,  supra.  That  the  giving  of  notice  is  all  that  is  in  strict- 
ness necessary  to  the  validity  of  the  proceeding,  without  the  necessity 
of  any  order,  see  Ta^gard  vs.  Gardner,  2  Sandf.,  667 ;  2  C.  E.,  82 ; 
Letds  vs.  Brown,  5  Abb.,  418 ;  Gav-gJie  vs.  Laroche,  14  How.,  451 ;  6 
Duer,  685  ;  6  Abb.,  284,  note. 

If  it  be  desirable  to  curtail  the  period  of  the  prescribed  notice,  then, 
but  not  otherwise,  an  order  will  be  necessary.  It  must  be  applied  for 
on  good  cause,  shown  by  affidavit,  for  shortening  the  notice ;  and  a 
copy  must  be  served  with  the  latter.  See,  as  to  the  construction  of  this 
branch  of  section  391,  Leeds  vs.  Brown,  5  Abb.,  418  ;  Green  vs.  Wood, 
15  How.,  338  ;  6  Duer,  702 ;  6  Abb.,  277. 

Under  ordinary  circumstances,  notice  alone  will  be  all  that  is  requi- 
site. Unless  shortened,  as  above,  it  must  be  for  the  full  period  of  at 
least  five  days.  It  must  require  the  party  to  attend  at  a  time  and 
place,  and  before  an  officer  specified  on  its  face.  That  officer  must  be 
either  a  judge  of  the  court  in  which  the  action  is  pending,  or  a  county 
judge ;  and  the  county  in  which  the  witness  is  required  to  attend  must 
be  that  of  his  residence,  or  that  in  which  he  is  served  with  a  summons 
for  his  attendance.  As  to  the  power  of  taking  an  examination  on  ser- 
vice within  a  district  diflerent  from  that  of  the  residence  of  the  party, 
see  Anderson  vs.  Johnson,  1  Sandf.,  713 ;  2  C.  R.,  96. 

And,  as  a  general  rule,  and  except  in  cases  where  it  is  clear  that  the 
party  summoned  will  attend  voluntarily,  a  summons  must  accompany 
and  be  served  together  with  the  notice.  He  cannot  be  compelled  to 
attend  without  it.  See  Hewlett  vs.  Brown,  1  Bosw.,  655 ;  7  Abb.,  74. 
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Bat,  by  means  of  that  summons,  Iio  can  be  so  compelled  to  attend,  in 
the  same  manner  as  a  witness  summoned  to  attend  and  be  examined 
conditionally.     Section  392.     See  the  next  chapter. 

The  Summons  must  distinctly  specify  the  time,  the  place,  tlie  man- 
ner, and  the  purpose  of  the  examination,  and  likewise  the  consequences 
of  a  refusal  to  attend.  Whether  such  a  notification  on  the  face  of  the 
notice,  when  served  alone,  withoat  a  summons,  be  available  for  any 
purpose,  is  more  than  doubtful.  See  Ilewlett  vs.  Brawn,  1  Bosw.,  655 ; 
7  Abb.,  74.  The  summons  must  be  signed  by  the  judge  or  office 
before  whom  the  attendance  of  the  party  is  required.  See,  on  these 
points,  Gaughe  vs.  Laroche^  14  How.,  451 ;  6  Duer,  685 ;  6  Abb.,  284, 
note,  where  the  form  of  such  a  notice  is  given  in  full.  An  ordinary 
BubpcBua  will  be  wholly  inefficient  as  ground  for  any  subsequent  pro- 
ceedings. Bleecker  vs.  Carroll^  2  Abb.,  82 ;  Jarvis  vs.  Clarke  12  L.  O., 
129.  These  cases  overrule,  ^ro  ianto,  the  early  decision  in  Taggard  vs 
Oardner,  2  Sandf.,  667 ;  2  C.  R,  82,  holding  that  the  service  of  an  ordi- 
nary subpoena  is  appropriate.  Nor  is  an  order,  if  made,  of  any  effect 
for  this  particular  purpose ;  its  office  is  not  to  procure  the  attendance 
of  the  witness,  but  to  lay  ground  for  the  proceeding  in  the  suit,  where 
the  examination  is  taken  conditionally,  or,  if  otlierwise,  then  to  justify 
the  shortening  of  the  prescribed  period  of  notice.  See  Draper  vs.  Hen- 
ningserij  supra. 

Where  the  examination  is  for  the  purposes  of  discovery,  and  where 
for  that  purpose,  or  generally  for  the  purposes  of  testimony,  an  exami- 
nation into  any  books,  papers,  or  documents  in  the  possession  of  the 
party  to  be  examined,  is  either  necessary  or  desirable,  the  summons 
should  be  accompanied  by  the  ordinary  subpcBna  duces  tecum,  requi- 
ring their  production  at  the  time  and  place,  and  before  the  officer  by 
whom  the  examination  is  to  be  taken.  See,  as  to  the  propriety  and 
applicability  of  this  course,  Jarvis  vs.  Clark,  12  L.  O.,  129 ;  Stalker  vs. 
Oamit,  12  L.  O.,  132 ;  Terry  vs.  Buhd,  12  L.  O.,  138 ;  Bonesteel  vs. 
Lynde,  8  How.,  226 ;  affirmed,  Ihid.,  352 ;  and  overruling  previous 
case;  Trotter  vs.  Latson,  7  How.,  261.  See  likewise  Gaughe  vs.  La- 
roche,  supra;  Commercial  Bank  of  Albany  vs.  Dunham,  13  How., 
641;  Biggins  vs.  Bishop,  12  L.  O.,  127  (128);  MitchdPs  case,  12, 
Abb.,  249. 

The  notice  of  examination  and  the  summons,  and  the  subpoena  dttces 
tecum,  if  also  used,  being  all  proceedings  tending  to  bring  a  party  into 
contempt  (see  Code,  section  418),  they  must  all  be  served  personally 
upon  the  party  whose  attendance  is  required.  K  the  time  has  beeu 
ehortened  by  order,  a  copy  of  the  order  had  better  be  served  with  them. 

The  notice  must  also  be  served  in  due  time  upon  any  adverse  party. 
Wheve  an  order  has  been  made,  a  copy  of  that  order  should  acoompanj 
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it-  These  services,  being  for  the  purpose  of  notice  only,  need  not  be 
personal,  but  may,  and  in  fact  should,  be  made  on  the  attorney  in  the 
usual  manner.  When  an  order  has  been  made  it  may  also  be  prudent, 
and  can  never  be  inexpedient,  to  serve  a  copy  of  that  order  on  the  attor- 
ney for  the  party  whose  testimony  is  to  be  taken,  to  affect  him  in  his 
character  of  party,  but  not  of  course  in  that  of  witness.  The  ordinary 
witness  fees  must  be  paid  or  tendered  to  the  party  to  be  examined,  at 
the  time  of  service  on  him,  in  the  same  manner  as  on  service  of  a  sub- 
pceua.  Anderson  vs.  Johnson,  1  Sandf.,  713  ;  2  C.  R.,  95.  See  also 
Bleecker  vs.  Carroll,  2  Abb.,  82 ;  Hewlett  vs.  Brown,  1  Bosw.,  655 ;  7 
Abb.,  74. 

The  several  offices  of  the  summons  and  of  the  notice  are  thus  defined 
in  Draper  vs.  Heiiningsen,  1  Bosw.,  611,  above  referred  to :  "A  notice 
to  the  party,  and  that  alone,  is  necessary  to  give  the  right  to  examine, 
and  a  summons  is  necessary  to  compel  attendance,  and  lay  the  founda- 
tion for  ulterior  proceedings,  in  case  of  non-attendance  in  obedience 
to  it-" 

{f.)  CouBSB  AND  Effect  of  Examination. 

In  theory,  the  proceeding  is  had  in  the  presence,  and  under  the  per- 
H>nal  superintendence  of  the  officer  before  whom  the  examination  is 
:aken. 

In  practice,  however,  that  examination  is  rarely  taken  by  the  judge 
rn  person,  in  the  strict  acceptation  of  the  term.  When  not  taken  before 
a  judge  or  county  judge,  at  his  own  residence,  which  is  of  course  admis- 
sible, it  is  more  usually  conducted  at  the  chambers  of  the  court,  often 
whilst  other  business  is  going  on,  or  even  elsewhere,  by  consent  of  the 
parties.  The  common  course  is  for  the  evidence  in  chief  and  the  cross- 
examination  to  be  each  taken  down  by  the  counsel  conducting  that 
branch  of  the  examination,  any  questions  which  may  arise,  pending  the 
examination,  being  from  time  to  time  submitted  to  the  judge  for  his 
decision,  either  each  pro  re  nata,  or  several  at  one  time,  as  may  be 
most  convenient.  The  admissibility  of  questions  asked,  is  clearly 
a  matter  proper  for  decision  at  the  time :  the  admissibility  of  the  evi- 
dence given  in  answer  to  those  questions,  will,  as  a  general  rule,  be 
reserved  for  consideration,  when  the  deposition  comes  to  be  made  use 
of  at  the  trial,  and  not  passed  upon  during  the  actual  examination,  the 
objection  being  simply  noted  on  the  deposition. 

In  Draper  vs.  Hennmgsen,  1  Bosw.,  611  (616),  the  same  principles 
are  thus  laid  down :  "  The  examination  is  to  be  the  same  as  any  other 
witness,  and  the  matters  as  to  which  he  shall  be  examined  are  to  be 
determined  either  by  the  judge  before  whom  the  examination  is  had 
(unless  upon  cause  shown  he  decides  that  the  examination  shall  not 
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then  be  taken),  or  at  the  trial,  when  the  testimony  is  offered  in  evi- 
dence." 

When  an  adjournment  takes  place,  pending  the  examination,  it 
should  be  noted  on  the  deposition,  or,  more  usually,  on  the  notice  or 
order  under  which  the  party  attends,  and  the  judge's  signature  should 
be  obtained  to  it.  At  the  close  of  each  day's  proceedings,  the  party 
should  sign  that  portion  of  the  deposition,  and  be  sworn  to  it,  so  far. 
The  same  ceremony  must,  of  course,  be  observed  at  the  conclusion  of 
the  deposition,  whenever  completed.  The  party  must  necessarily  be 
sworn  in  the  fii'st  instance,  and  the  only  correct  practice  will  be  that, 
before  his  final  signature,  the  deposition  should  be  read  over  to  or  by 
him,  and  any  errors  con-ected,  before  he  signs  it.  The  judge  should 
append  to  the  close  of  the  deposition  a  formal  certificate  of  its  having 
been  taken  before  him. 

The  judge  has  no  power  to  appoint  a  referee  to  take  an  examination 
of  this  nature.  Draper  vs.  Henningsen^  supra.  This  objection  is, 
however,  one  of  that  description  which  is  capable  of  waiver  by  mutual 
agreement  of  the  parties. 

It  is,  of  course,  equally  competent  for  those  parties  to  waive,  in  like 
manner,  any  other  of  the  formal  requisites  above  prescribed,  as  by 
taking  the  deposition  at  the  oflSce  of  one  of  the  parties,  swearing  to  it 
before  a  commissioner,  &c.,  if  they  choose  to  do  so.  In  practice,  how- 
ever, the  attendance  before  a  judge  will  be  usually  found  the  more  con- 
venient, as  it  is,  in  fact,  the  more  correct  course,  on  account  of  the 
probability  of  questions  arising  as  to  the  nature  and  course  of  the  exam- 
ination, which  he,  and  he  alone,  will  be  competent  to  dispose  of. 

It  follows,  from  the  very  nature  of  the  examination  thus  taken,  and 
from  the  positive  right  of  rebuttal  given  by  section  393,  that  the  exam- 
ination of  a  party,  under  these  provisions,  differs  from  that  of  an  ordi- 
nary witness  in  this  particular,  i,  «.,  that  the  examining  party  is  not 
positively  bound  by  the  answers  he  may  receive,  but  is  entitled  to  con- 
duct the  proceeding  in  the  nature  of  a  cross-examination^  and  may  ask 
any  questions  which,  on  actual  trial,  might  be  put  to  an  adverse  wit- 
ness. This  consequence,  though  not  expressly  provided  for,  follows  of 
necessity,  from  the  very  nature  of  this  remedy,  and  from  the  admitted 
principle,  that  it  is  intended  to  stand  in  the  place  of,  and  is  the  only 
substitute  for  a  discovery  under  the  old  practice. 

When  completed,  the  examination  is  to  be  filed  by  the  jnd^e,  in  like 
manner  as  on  a  conditional  examination.  That  filing  must  take  place 
within  ten  davs,  and  must  be  made  in  the  office  of  the  clerk  of  the  court 
in  which  the  action  is  pending.  In  the  Supreme  Court,  this  is,  of  course, 
the  clerk  of  the  county  of  venue  for  the  time  being. 

The  party  by  whom  the  deposition  is  taken  should,  of  course,  see  that 
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this  filing  takes  place  in  due  time.  It  is  not  unusual  for  him,  though 
possibly  irregular,  to  take  charge  of  the  deposition  himself  for  that  pur- 
pose. It  is  likewise  a  matter  of  obvious  convenience,  and  not  unfre- 
quent  practice,  to  detain  the  deposition  for  the  purpose  of  making  copies 
for  use,  either  filing  it  before,  or  producing  at  the  trial.  Of  course,  all 
these  matters  of  mutual  convenience  rest  entirely  in  good  feeling  and 
the  spirit  of  mutual  accommodation,  so  desirable  in  matters  of  mere 
practice.  The  better  course  will  be  to  make  them  a  matter  of  written 
stipulation  in  all  cases,  to  avoid  any  possibility  of  future  misunder- 
standing. 

The  legal  effect  of  an  examination  taken  under  these  provisions, 
appears  to  be  precisely  that  of  an  answer  in  chancery,  under  the  old 
practice.  It  is  conclusive  upon  the  party  examining  unless  and  until 
it  is  disproved.    Sheldon  vs.  Weehs^  7  L.  O.,  57. 

A  deposition  of  tliis  nature  is  to  be  treated  precisely  as  that  of  any 
other  witness.  The  party  offering  it  is  not  bound  to  read  the  whole 
on  his  own  behalf,  but  his  adversary  may  bring  forward  any  omitted 
portions,  if  relevant  and  competent,  as  evidence  in  his  own  favor.  Chlr 
latty  vs.  Zowery^  6  Bosw.,  113. 

(g.)  EioiiT  OF  Rebuttal. 

As  above  noticed,  this  right  is  expressly  given  to  the  adverse  party 
bv  section  393. 

The  principle  was  acted  upon,  with  reference  to  evidence  given  on  the 
actual  trial,  in  Armstrong  vs.  Clarh^  2  C.  R.,  143,  a  decision  expressly 
based  on  this  section. 

By  calling  his  adversary,  a  party  makes  him  so  far  his  own  witness 
that  he  cannot  introduce  evidence  for  the  mere  purpose  of  directly  dis- 
crediting him.  5^is  right  in  that  respect  only  extends  to  disproving 
the  facts  to  which  he  testifies.  Pickard  vs.  CoUina^  23  Barb.,  444. 
See  also,  generally,  Thompson  vs.  JBlanchard^  4  Comst.,  803,  311,  there 
referred  to ;  and  Parsons  vs.  Suydam^  3  E.  D.  Smith,  276. 

(A.)  Right  of  Adveese  or  Interested  Parties  to  Testify. 

The  powers  to  testify,  and  the  limitations  and  qualifications  of  those 
powers,  for  which  special  regulations  are  made  by  sections  395,  396, 
and  397,  seem,  for  present  purposes,  to  be  merged  in  the  general  and 
sweeping  facilities  afforded  by  section  399,  as  amended  in  1860.  Any 
party  or  pereon  interested,  being  now  competent  to  testify  for  any  pur- 
pose, and  under  any  circumstances,  with  the  exceptions  stated  in  the 
section  itself,  the  whole  of  the  former  distinctions  are  now  practically 
swept  away.  It  will  therefore  be  superfiuous  to  enter  into  any  length- 
ened consideration  of  these  distinctions.    The  innovation  being,  how- 
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ever,  so  recent,  a  glance  at  them  may  not  be  unprofitable.  As  to  the 
power  of  examining  either  husband  or  wife  under  the  section  as  it  now 
stands,  see  Barton  vs.  Gledkillj  12  Abb.,  246. 

The  rule  as  to  what  was  or  was  not  new  matter  brought  forward  by 
a  defendant,  entitling  the  adverse  party  to  testify  on  his  own  behalf  in 
rebuttal,  under  section  395,  was  liberally  applied  in  Myers  vs.  McCarthy^ 
2  Sandf.,  399. 

In  Chamberlain  vs.  Hamilton^  18  Barb.,  324,  a  stricter  constmction 
was  put.  So  also  in  Richardson  vs.  WiLldn%^  19  Barb.,  510,  which  lays 
down  the  principle  that  where,  for  the  most  part,  the  defendant's  tes- 
timony is  merely  responsive  or  explanatory,  the  plaintiff  can  only  offer 
his  own  evidence  in  rebuttal,  as  regards  any  excess,  in  its  nature  strictly 
affirmative. 

A  defendant,  testifying  to  a  counter-claim,  was  held  to  let  in  the 
plaintiff's  evidence  on  that  point.  Ha/rpdl  vs.  Irwim,^  3  E.  D.  Smith, 
565  ;  1  Abb.,  144 ;  Anon,,  3  Abb.,  102. 

The  doctrine  that  co-defendants  could  not  be  examined  in  each 
other's  favor,  without  the  express  leave  of  the  court,  as  held  under  the 
Code  of  1848,  in  Roberts  vs.  Thompson,  1  C.  R.,  113 ;  and  Taylor  vs. 
Moirs,  ICE.,  123,  is  clearly  obsolete. 

§  205.  Refusal  to  Testify. 

The  consequences  of  such  a  refusal  are  clearly  pointed  out  by  sec- 
tion 394. 

The  party  refusing  may  be  punished  as  for  a  contempt ; 

And  his  complaint,  answer,  or  reply  may  be  stricken  out 

Whether  both  of  these  remedies  will  be  enforced,  rests  necessarily  in 
the  discretion  of  the  court.  Neither  is  necessarily  imperative ;  either 
may  be  adopted,  according  to  the  peculiar  circumstances  of  the  case. 

If  the  requisition  be  in  its  nature  vexatious,  the  court  may  refuse  to 
inflict  any  penalty.  Where,  therefore,  a  defendant  had  arranged  to  sail 
for  California  on  Monday,  and  a  summons  for  his  attendance  on  Tues- 
day was  served  on  the  Saturday  preceding,  a  motion  to  strike  out  his 
defence  was  denied.     Bennett  vs.  HaU,  10  L.  O.,  191. 

The  penalty  of  striking  out  the  recusant's  pleading  may  also  be 
denied,  on  good  reason  shown  for  not  inflicting  it,  even  in  case  of  actual 
disobedience.  Anderson  vs.  Johnson,  1  Sandf.,  713 ;  2  C.  R.,  95. 
And,  under  such  circumstances,  a  joint  defence  cannot  properly  be 
stricken  out,  on  the  ground  of  the  default  of  one  only  of  the  parties. 
Same  case. 

Under  ordinary  circumstances,  and  especially  when  the  testimony 
refused  to  be  given  is  only  partial  in  its  natm'e,  and  does  not  tend  to 
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decide  the  whole  issue  between  the  parties,  the  court  will  probably  stop 
short  at  the  enforcement  of  process  of  contempt  as  in  the  case  of  a  con- 
tumacious witness.  See  Anderson  vs.  Johnson^  aupra ;  Taggard  vs. 
Gardner^  2  Sandf.,  667 ;  2  C.  E.,  82.  The  doubts  as  to  the  powers  of 
the  court  in  this  respect,  in  the  early  case  of  Bennett  vs.  Hughes^  1  C.  E., 
4,  seem  clearly  unfounded. 

Hie  nature  of  the  process  of  contempt  by  which  a  deposition  can  be 
enforced  under  these  circumstances,  will  be  considered  in  the  next 
chapter,  under  the  head  of  depositions  de  bene  esse.  See  also,  OaugKe 
VB.  Laroche,  14  How.,  451 ;  6  Duer,  685 ;  6  Abb.,  284,  note.  The  pro- 
ce^  must  be  by  way  of  warrant,  under  the  hand  of  the  judge,  not  by 
ordinary  attachment.     Bleecker  vs.  Carroll^  2  Abb.,  82. 

In  a  case  of  gross  contumacy,  however,  as,  for  instance,  where  a  party 
had  surreptitiously  obtained  the  possession  of  important  papers,  and 
refused  to  produce  them  on  a  subpoena  duces  tecum^  the  full  penalty 
will  be  enforced,  and  his  pleading  stricken  out.  Banesteel  vs.  Lynde^ 
8  How.,  226 ;  affirmed,  8  How.,  352. 

To  bring  the  adverse  party  into  contempt,  and  especially  to  induce 
the  court  to  take  the  extreme  measure  of  striking  out  his  pleading,  the 
party  moving  must  pursue  strict  practice. 

Full  and  complete  service  should  be  made  of  the  original  summons 
ind  notice,  by  which  the  attendance  of  the  adverse  party  is  required, 
and  his  fees  as  a  witness  paid.  See  above,  under  the  head  of  Notice  to 
Party y  and  cases  cited.  And  on  the  face  of  the  summons  itself,  or  on  an 
order,  if  one  be  obtained,  the  consequences  of  his  failure  to  attend  must 
be  clearly  pointed  out.  See  Anderson  vs.  Johnson^  and  Gaughe  vs. 
LarochCj  above  referred  to. 

If  the  moving  party  be  not  himself  in  attendance  at  the  time  and 
place  appointed,  the  whole  proceeding  falls  to  the  ground,  even  although 
the  party  summoned  fail  to  appear.  Nor  will  any  subsequent  stipula- 
tion between  the  attomej's  avail  to  cure  the  defect,  or  tend  to  bring  the 
party  into  contempt.  Gardiner  vs.  Peterson^  14  How.,  513. 

The  moving  party  cannot  sustain  proceedings  for  contempt  on  the 
original  notice  to  appear  and  be  examined,  even  though  it  point  out  the 
consequences  of  neglect.  Before  his  adversary  can  be  drawn  into  con- 
tempt, he  is  entitled  to  an  opportunity  to  be  heard,  and  to  full  notice 
of  motion  after  actual  default.  Hewlett  vs.  Brown^  1  Bosw.,  655  ;  7 
Abb.,  74. 

The  motion  should,  therefore,  be  noticed  accordingly,  asking  first  the 
same  relief  as  was  previously  notified  in  the  summons  or  notice,  with 
the  usual  further  clause,  and  a  demand  for  costs  of  motion.  It  should 
be  grounded  on  the  papers  originally  served,  and  upon  proof  of  their 
service,  of  attendance  at  the  time  and  place  appointed,  and  of  default 
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there  made ;  and  copies  of  these  latter  proofs  should  bo  served  with  the 
notice. 

As  to  the  consequences  and  effect  of  a  refusal  to  answer  a  specific 
question,  see,  generally,  Burnett  vs.  Phalon^  19  How.,  530 ;  11  Abb.,  157. 

§  206.  Rules  of  Emdence  under  Code  GeneraWy  Considered. 

It  would,  of  course,  be  neither  practicable  nor  desirable,  in  a  mere 
work  on  practice,  to  enter,  or  even  attempt  to  enter,  in  detail,  into  the 
subject  of  the  law  of  evidence,  generally  considered. 

The  observations  in  the  present  section  will,  accordingly,  be  strictly 
confined  to  the  changes  in  that  branch  of  the  law  effected  by  the  provi- 
sions* of  the  Code  as  contained  in  chapter  VII.,  title  XII.,  part  IL, 
above  cited ;  and  this  in  their  practical  rather  than  their  theoretical 
aspect. 

Those  changes  may  be  reduced  under  two  general  heads,  thus  : 

Any  witness,  however  interested  in  the  controversy,  is  now  admitted 
to  testify  without  measure  or  distinction ; 

And  any  party  is  equally  competent  to  testify,  even  on  his  own 
behalf,  on  any  matter  in  issue  in  the  cause. 

This  last  rule  is,  however,  subject  to  the  limitation  imposed  by 
section  399,  prohibiting  a  party,  and  also  his  assignor,  from  being 
examined  on  his  own  behalf,  in  respect  to  transactions  or  communications 
had  with  a  deceased  person,  as  against  parties  representing  or  deriving 
title  under  such  deceased  person,  unless  in  rebuttal,  in  the  event  of 
such  last  mentioned  parties  tendering  their  own  evidence. 

And,  from  1860  to  1862,  to  the  further  limitation  that  husband  and 
M' ife  could  not  be  required  to  disclose  communications  made  by  one  to 
the  other,  but  which  was  stricken  out  on  the  last  revision. 

With  the  above  exception,  all  the  former  refinements  and  distinc- 
tions as  to  admissibility  or  non-admissibility  of  evidence,  on  the  ground 
of  interest,  are  entirely  abolished. 

But,  of  course,  this  abolition  does  not  tend  to  impeach  or  to  abridge 
the  existent  rights  of  a  party  to  object  to  the  testimony  of  any  witness, 
whether  a  party  to  the  record  or  not,  on  other  and  distinct  grounds, 
such  as  infamy  of  character,  or  the  like.  See,  as  to  the  disqualification 
by  reason  of  a  conviction,  and  its  extent.  The  People  vs.  Shay^  18  How., 
358 ;  10  Abb.,  413 ;  22  N.  Y.,  317.  See  likewise,  as  to  disqualification 
of  a  referee,  Marss  vs.  Moras^  11  Barb.,  510;  1  C.  R.  (N.  S.),  374;  10 
L.  O.,  151.  But  not,  it  seems,  of  an  arbitrator.  Cole  vs.  Blunt^  2 
Bosw.,  116.  See  also,  below,  as  to  the  question  of  the  evidence  of 
husband  or  wife.  As  to  the  privilege  of  a  witness,  when  asked  to 
criminate  himself,  see  JBydSS  vs.  Smithy  4  Bosw.,  679. 
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Wor  does  it,  in  the  slightest  manner,  affect  any  considerations  regard- 
ing the  credibility  of  testimony  when  given,  as  distinguished  from  its 
admissibility.  See  Hoberts  vs.  Gee^  15  Barb.,  449 ;  £oyd  vs.  Coltj  20 
How.,  384. 

The  above  radical  alteration  in  the  previous  rules  of  evidence  is,  in 
its  full  extent,  so  recent,  dating  from  the  amendment  of  1860,  and  is 
also  so  entirely  clear  in  its  terms,  and  so  sweeping  in  its  general  effect, 
that  the  reports  contain,  as  yet,  comparatively  few  decisions  on  the 
subject. 

In  view  of  the  completeness  and  probable  permanency  of  that  change, 
it  seems  unnecessary  to  enter  into  any  detailed  examination  of  the 
different  phases  of  construction  which  have  accompanied  the  corre 
spending  phases  of  legislation  upon  the  same  subject  since  1848.  Still 
inasmuch  as  for  some  little  time  the  different  points  which  have  been 
decided  ai-e  liable  to  come  up  for  revision  or  application  in  cases  in 
which  appeals  have  been  taken,  a  cursory  notice  of  them  may  be 
desirable,  arranging  them  into  general  and  brpad  classes,  rather  than 
seeking  to  draw  minor  distinctions.     , 

It  may  be  convenient,  for  this  purpose,  to  draw  attention  to  the  dif- 
ferent epochs  which  have  marked  the  course  of  legislation  on  this  sub- 
.ject,  as  regards  the  evidence  of  parties  or  privies  to  the  record. 

As  respected  mere  witnesses,  the  disqualification,  on  the  ground  of 
interest,  was  abolished  by  the  original  Code. 

Tlie  first  epoch  consists  of  the  period  from  1S48  to  1857 : 

During  this  time  a  party  to  the  record  was  excluded  in  ail  cases ; 

So  also  was  a  person  for  whose  immediate  benefit  the  action  was 
prosecuted  or  defended. 

From  1848  to  1851,  an  assignor  of  a  chose  in  action  was  likewise 
excluded  from  testifying,  when  the  assignment  was  made  for  the  pur- 
pose of  making  him  a  witness.  See  1  C.  R.,  55,  for  notice  of  English 
decisions,  under  similar  rules,  as  there  established  by  statutes  7  and  8 
Vict,  ch.  85. 

In  1851  this  rule  was  relaxed,  and  the  testimony  of  such  an  assignor 
admitted,  but  under  restrictions.  If  he  gave  evidence,  the  adverse 
party  was  allowed  to  testify  on  his  own  behalf,  jn'O  tanto.  And  his 
evidence  could  not  be  received  against  a  party  standing  in  a  represent- 
ative capacity,  unless  the  other  party  to  the  original  contract  or  trans- 
action was  living,  and  his  testimony  procurable.  Notice  of  such  exam- 
ination, specifying  the  points  of  testimony,  was  also  required  to  be 
given. 

The  second  epoch  dates  from  the  amendment  of  1857,  and  extends 
down  to  that  of  1860. 

In  the  former  year,  the  grand  and  radical  change  took  place  of  sub- 
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verting  the  former  rules  of  evidence,  and  admitting  the  testimony  of 
parties  in  their  own  behalf. 

This  privilege  was,  however,  restricted  as  follows : 

Such  examination  could  not,  nor  could  that  of  a  party  for  whose 
immediate  benefit  the  suit  was  prosecuted  or  defended,  be  had,  unless 
the  adverse  party  or  person  in  interest  was  living. 

Nor  could  it  be  had  against  the  assignee  or  legal  representative  of  a 
deceased  person. 

Power  was  given  to  examine  the  opposite  party  out  of  the  state  by 
commission. 

And,  whenever  a  party  or  person  in  interest  had  been  examined 
under  the  powers  conferred,  the  adverse  party  became  entitled  to  ten- 
der his  own  testimony.  The  clauses  as  to  the  examination  of  an 
assignor,  remained  substantially  as  established  by  the  amendment  of 
1851. 

From  1857  to  1859,  ten  days'  notice  of  the  intended  examination, 
specifying  the  points  of  testimony,  was  made  a  prerequisite.  In  1859 
this  was  dispensed  with. 

The  third,  and  now  existent  epoch,  commenced  in  1860.  It  is  char- 
acterized by  a  sweeping  abolition  of  all  previous  restrictions,  one  only 
excepted,  under  the  section  as  finally  amended  in  1862.  • 

It  is  proposed  shortly  to  run  over  the  decisions  applicable  to  each  of 
these  several  epochs,  seriatim^  reserving  any  observations  of  general 
application  for  the  third  and  last  period. 


§  207.  Late  Mvles  of  Evidence. 
First  Epoch, 

(a.)  Exclusion  of  PAR'nES  and  Privies. 

Tlie  strictness  of  the  nile  as  it  stood,  in  this  respect,  was  qualified  by 
the  previous  sections  395,  396,  and  397.  Under  these  provisions,  an 
interested  party,  though  generally  excluded,  might  still  testify  on  liis 
own  behalf : 

1.  When  called  by  his  adversary  as  a  witness ;  and 

2.  In  reply  to  new  matter,  to  which  his  adversary  had  testified, 
under  the  power  thus  conferred  (section  395). 

A  party  interested  in  the  action  might  be  examined  adversely,  with 
all  the  incidents  of  the  examination  of  an  ordinary  witness  (section  396). 

One  co-plaintiflf  or  co-defendant  might  be  examined  by  another,  and 
compelled  to  give  testimony  as  to  any  matter  in  which  he  was  sepa- 
rately interested,  and  as  to  which  a  separate  and  not  joint  verdict  or 
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jndgineiit  could  be  rendered.    But  he  could  not  use  his  examination 
on  his  own  behalf. 

And,  whenever  a  party  jointly  interested  was  examined  adversely, 
those  interested  with  him  might  offer  themselves  as  witnesses  (sec- 
tion 397V 

(5.)  Co-Defendants. 

The  great  test  of  competency  or  incompetency,  as  regarded  defend- 
ants sought  to  be  examined  on  behalf  of  their  co-defendants,  under 
these  rules  whilst  subsisting,  was  whether  a  separate  judgment  could, 
or  could  not,  be  rendered  in  favor  of  the  plaintiff,  against  the  defendant 
Bought  to  be  examined.  If  such  a  judgment  could  be  rendered,  he  was 
competent ;  if  the  liability  sued  upon  was  purely  joint,  and  not  several 
or  severable,  he  was  not. 

A  co-defendant  in  tort  was,  therefore,  held  to  be,  as  a  general  rule, 
examinable  for  his  co-defendant,  in  support  of  a  separate  defence,  or 
where  such  defendant  had  himself  made  default.  But,  where  his  evi- 
dence tended  to  discharge  himself,  or  to  reduce  the  general  measure  of 
damages,  it  could  not  be  received.  See  Thompson  vs.  Blanchard^  4 
Comst,  303  (311) ;  City  Bank  of  Columbris  vs.  Bruce,  17  K  Y.,  607 
(513) ;  Robinson  vs.  Frost,  14  Barb.,  636  ;  Eno  vs.  Dd  Vecchio,  4  Duer, 
53 ;  Leach  vs.  Kelsey,  7  Barb.,  466  ;  Carpenter  vs.  Shelden,  5  Sandf.,  77 ; 
Parsons  vs.  Pierce,  8  Barb.,  655 ;  3  C.  R.,  177 ;  Munson  vs.  liegeman, 
Seld.  Xotes,  12th  of  April,  1853,  p.  26  ;  reversing  sams  case,  10  Barb., 
112 ;  5  How.,  223 ;  Finch  vs.  Cleveland,  10  Barb.,  290 ;  Lobar  vs. 
Eoplin,  4  Comst.,  547 ;  Selkirk  vs.  Waters,  6  How.,  296 ;  1  C.  R.  (N. 
S.),  35  ;  Ilolman  vs.  Dord,  12  Barb.,  336  ;  1  C.  R.  (N.  S.),  331 ;  Beals 
vs.  Finch,  1  Kern.,  128 ;  9  How.,  385  ;  Lefecer  vs.  Brigham,  10  How., 
385 ;  Montford  vs.  Hughes,  3  E.  D.  Smith,  591 ;  Gardner  vs.  Finley, 
19  Barb.,  317.  This  series  of  decisions  overruled  Dod^ge  vs.  AveriU,  5 
How.,  8,  and  Johnson  vs.  Wilson,  1  C.  R.  (N.  S.),  40,  note. 

Bat,  on  a  defence  clearly  joint,  a  co-defendant  could  not  be  examined. 
Ward  vs.  Woodbum,  27  Barb.,  346 ;  Bean  vs.  Thornton,  3  Kern.,  266. 

The  principle  that  a  co-defendant  in  contract  was  examinable,  when 
the  contract  was  joint  and  several,  or  severable  in  its  nature,  and  that 
the  true  test  of  admissibility  was  whether  a  several  judgment  could  be 
rendered,  was  maintained  in  the  following  cases :  City  Bank  of  Colum- 
his  vs.  Bruce,  17  N.  Y.,  507  (513);  Merrifield  vs.  Cooleg,  4  How., 
272 ;  Mechanics^  and  Fanners^  Bank  vs.  Wilbur,  2  C.  R.,  33 ;  Selkirk 
vs.  Waters,  5  How.,  296 ;  1  C.  R.  (N.  S.),  35 ;  Mayor  of  New  York  vs. 
Price,  4  Sandf.,  616 ;  9  L.  O.,  255 ;  1  C.  R.  (N.  S.),  85 ;  The  People 
vs.  Oram,  8  How.,  151 ;  President  of  Farmers^  and  Mechanics^  Bank 
VB.  Rid^^  5  How.,  401 ;  1  C.  R.  (N*.  S.),  161 ;  iMdue  vs.  Van  Vechten, 
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8  Barb.,  664 ;  Sweet  vs.  TuiUe^  4  Kern.,  465  ;  10  How.,  40 ;  Finn  vb. 
Gustin,  4  E.  D.  Smith,  382 ;  2  Abb.,  191 ;  Gilhert  vs.  AveriU,  15 
Barb.,  20.  A  co-defendant  in  default  might  also  be  examined,  though, 
had  he  defended,  he  would  have  been  excluded.  ShufcU  vs.  Power^  10 
How.,  286. 

But,  as  in  tort,  wherever  the  testimony  of  a  co-defendant  tended,  in 
any  manner,  to  establish  a  defence  in  which  he  had  a  joint  interest,  it 
was  inadmissible.  Finn  vs.  Oustin^  supra ;  City  Bank  of  Cclumhiis 
vs.  Bnice^  17  If.  Y.,  507.  So  also,  as  to  the  defence  of  usury.  Ely 
vs.  Miller^  1  Abb.,  241 ;  Blodget  vs.  Morris^  4  Kern.,  482 ;  supporting 
the  views  of  Parker,  J.  (diss.),  in  President  of  Mechanics^  and  Farm- 
ers* Bank  vs.  Rider^  5  How.,  401 ;  1  C.  R.  (N.  S.),  61 ;  and  overruling 
Bank  of  Avburn  vs.  WaU'er^  23  Barb.,  441.  See  also  Frost  vs.  Han- 
ford  ^  1  E.  D.  Smith,  540 ;  King  vs.  Lowry^  20  Barb.,  532 ;  Newell  vs. 
Salmons^  22  Barb.,  647 ;  Fort  vs.  Gooding^  9  Barb.,  388 ;  Warden  vs. 
BiceU,  18  How.,  256. 

In  a  case  where  the  interests  of  a  co-defendant  were  balanced  between 
the  parties,  he  was  admitted  to  testify.  Gannon  vs.  Van  Wagner^  2 
E.  D.  Smith,  590 ;  2  Abb.,  106.  See  likewise  generally,  Ddbsan  vs. 
Eacey,  4  Seld.,  216. 

A  co-plaintiif  was  inadmissible,  under  any  circumstances.  Brahms 
rs.  Joyce ^  5  Duer,  16. 

So  also  was  a  party  generall}^,  though  merely  technically,  joined  as  a 
,yuardian  or  next  friend.  Ilahn  vs.  Van  Doren^  1  E.  D.  Smith,  411. 
)5ee  generally,  as  to  disqualification  of  a  party.  Doughty  vs.  Busteed^  3 
C.  E.,  187.  A  party  improperly  joined  was  not,  however,  disqualified. 
Kdeltas  vs.  Penfold,  4  E.  D.  Smith,  122. 

But  the  rule  did  not  aflfect  that  class  of  cases  in  which,  under  the 
practice  before  the  Code,  a  party  had  been  allowed  to  testify  on  his 
own  behalf,  ex  necessitate,  Taylor  vs.  Monnot^  5  Duer,  16 ;  1  Abb., 
325 ;  McMuUiri  vs.  Grannis^  10  L.  O.,  57.  See,  however,  strict  view 
on  this  doctrine,  generally  considered,  in  Garvey  vs.  Camden  and 
Avihoy  Railroad  Company^  1  Hilt,,  280 ;  4  Abb.,  171. 

The  above  rules,  however,  did  not  apply  to  those  cases  where  a  joint 
defendant  was  first  called  by  his  adversary.  Under  these  circumstances, 
his  evidence,  and  also  that  of  his  co-defendants,  became  generally 
adniis^sible.  Buchanan  vs.  C^TIara^  1  Bosw.,  601 ;  Comstock  vs.  Boej 
2  C.  R.,  140 ;  Combs  vs.  Bateman,  10  Barb.,  573. 

A  defendant  in  the  same  interest  as  the  plaintiff  was  held  an  incom- 
petent witness  in  his  ])ehalf.  IlollenhecJc  vs.  Van  Valkenhurgh^  6  How., 
281 ;  1  C.  R.  (N.  S.),  33. 

As  to  what  was  or  was  not  to  be  considered  as  an  interest  in  the 
result  suflicient  to  work  a  disqualification,  see  Fitch  vs.  BateSy  11  Barb., 
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471.  The  objection  was  capable  of  waiver,  if  not  taken  at  the  proper 
time.  Zeach  vs.  KeUey^  7  Barb.,  ^^^ ;  Combs  vs.  Bateman^  10 
Barb.,  573.  % 

(c.)  Parties  Interested  in  Event  of  Action. 

Tlie  second  main  ground  of  exclusion,  prior  to  1857,  was  that  of 
interest  in  the  result  of  the  action.  A  person  for  whose  immediate  ben- 
efit such  action  was  prosecuted  or  defended,  though  not  technically  a 
party  to  the  record,  was  excluded.  The  limits  of  this  exclusion  were 
made  the  subject  of  considerable  discussion.  The  grand  principle 
elicited  seemed  to  be  this :  To  be  sufficient  to  exclude  the  testimony  of 
a  third  person,  not  a  party  to  the  record,  the  interest  of  that  party  in 
the  result  must  be  direct,  certain,  and  immediate.  If  it  fulfilled  these 
requisites,  it  was  sufficient  for  exclusion,  without  regard  to  its  amount. 
But  if  such  interest  was,  in  any  wise,  indirect,  collateral,  or  contingent, 
tlie  witness,  though  eventually  he  might  be  affected,  might  still  be 
examined. 

And,  to  work  a  disqualification,  on  the  ground  of  an  interest  in  the 
result  of  the  suit,  the  interest  of  the  witness  objected  to  must  be  such 
as  to  entitle  him  to  control  the  proceedings.  The  section  (399)  applies 
only  to  a  "  person  into  whose  hands  the  money  collected  by  the  suit  will 
necessarily  go  when  it  is  received,  or  who  might  take  it  from  the  sher- 
iff or  the  attorney  as  liis  own.  It  does  not  apply  where  the  money  can- 
not immediately,  though  it  may  ultimately,  go  into  his  hands."  Bank 
of  Charleston  vs.  Enxeric^  2  Sandf.,  718;  Freeman  vs.  Spalding^  2 
kern.,  373  (375) ;  Quin  vs.  Moore,  15  N.  Y.,  432  (438) ;  Butler  vs. 
Patterson,  3  Kern.,  292 ;  GiMersleeve  vs.  Marthie,  19  N.  Y.,  321  (322) ; 
Davidson  vs.  Minor,  9  IIow.,  524 ;  Bridges  vs.  ITi/att,  16  N.  Y.,  540. 
And,  until  disproved,  the  presumption  lies  in  favor  of  the  competency 
of  a  witness,  not  a  party  to,  or  apparently  connected  with,  a  proceeding 
or  issue.  Van  Alstyne  vs.  Erwine,  1  Kern,,  331.  See  also  Staples  vs. 
Faircliild,  3  Comst.,  41,  there  referred  to.  Also  Hollenbeck  vs.  Van 
Valhnhurgh,  5  How.,  281;  1  C.  E.  (N.  S.),  33.  And  the  party 
objected  to  might  himself  be  examined  to  repel  the  assumption,  or  to 
rebut  evidence  given  to  establish  it.     Requa  vs.  Requa,  22  N.  Y.,  254. 

It  will  be  the  simplest  way  to  reduce  the  cases  falling  within  this 
definition  into  a  few  comparatively  simple  classes. 

Stockholders  and  corporators,  though  indirectly  interested  in  a  con- 
troversy, were  held  nevertheless  to  be  competent  witnesses  for  the  cor- 
poration. The  suit  was  not  prosecuted  or  defended  for  their  imme- 
diate benefit.  Washington  Bank  of  Westerly  vs.  Palmer,  2  Sandf., 
686 ;  8  L.  O.,  92 ;  also  note,  2  Sandf.,  690 ;  Bank  of  Charleston  vs. 
Enteric,  2  Sandf.,  718 ;  j^ew  York  and  Erie  liaihvad  Company  vs. 
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Cooky  2  Sandf.,  732 ;  New  York  and  Virginia  State  Stock  Bank  vb. 
Gibson^  5  Duer,  574 ;  Montgomery  County  Bank  vs.  Marshy  3  Seld., 
481 ;  affirming  same  case^  tl  Barb.,  645 ;  Pack  vs.  The  Mayor  of  New 
York,  3  Comst.,  489 ;  Bank  of  Landnghurgh  vs.  McKie,  7  How.,  360 ; 
Conro  vs.  Fort  Henry  Iron  Company^  12  Barb.,  27  (61) ;  Troy  and 
Butland  Railroad  Company  vs.  Kerr,  17  Barb.,  581  (601) ;  SamiUon 
and  DeansviUe  Plank  Boad  Company  vs.  Bice,  7  Barb.,  157 ;  3  How., 
401 ;  1  C.  K.,  108 ;  7  L.  O.,  139.  These  decisions  overrule  The  JPresi- 
dent  of  Bank  of  Ithaca  vs.  Bean,  7  L.  O.,  225 ;  1  C.  K.,  133 ;  and 
likewise,  on  that  point,  Place  vs.  Butternuts  Woollen  and  Cotton  Man- 
ufa^turing  Company,  28  Barb.,  503. 

The  evidence  of  an  acting  co-executor  or  co-administrator  was 
excluded.  Fort  vs.  Gooding,  9  Barb.,  388 ;  Wilcox  vs.  Smith,  26  Barb., 
316.  But  an  executor  who  had  formally  renounced  was  held  to  be 
competent  to  testify.  Burritt  vs.  SiUiman,  3  Kern.,  93 ;  reversing 
sarne  case,  16  Barb.,  198. 

Legatees  or  parties  interested  in  the  residue  were,  however,  held  admis- 
sible. Mesick  vs.  Me&ick,  7  Barb.,  120 ;  Weston  vs.  Hatch,  6  How.,  443 ; 
Megaray  vs.  Funtis,  5  Sandf.,  376 ;  Walklcy  vs.  Griffith,  4  E.  D. 
Smith,  343  ;  Lisk  vs.  SJierman,  25  Barb.,  433  ;  Freeman  vs.  Spalding, 
2  Kern.,  373  ;  Butler  vs.  Patterson,  3  Kern.,  292  ;  Qxdn  vs.  MoorCy  15 
N.  Y.,  432.  See,  however,  Mesick  vs.  Mesick,  supra,  as  to  a  legatee 
who  liad  actively  intervened  in  the  cause.  But  a  cestui  que  trust 
entitled  to  a  definite  portion  of  a  specific  amount,  was  held  incompetent 
in  St.  John  vs.  American  Mutual  Life  Insurance  Company,  2  Duer, 
419  ;  12  L.  O.,  265 ;  afiirmed,  3  Kern.,  31. 

The  principal  on  a*  statutory  undertaking  was  not  a  competent 
witness  for  or  against  his  sureties.  Strong  vs.  Grannis,  26  Barb.,  122 ; 
Mitchell  vs.  Weed,  6  How.,  128 ;  1  C.  E.  (N.  S.),  196 ;  Thompson  vs. 
Dickerson,  12  Barb.,  108  ;  1  C.  R.  (N.  S.),  213.  Nor  was  an  attaching 
creditor  a  competent  witness  for  his  trustees.  Note,  3  C.  R.,  24.  Or  an 
execution  plaintiff  in  an  action  by  his  receiver  under  supplementary 
proceedings.  Levy  vs.  Ca^anagh,  2  Bosw.,  100 ;  or  an  indemnitor  for  a 
party  whom  he  had  indemnified,  Cadin  vs.  Hansen,  1  Duer,  309  ;  How- 
land  vs.  Willetts,  5  Seld.,  170 ;  Fly  vs.  Camley,  3  E.  D.  Smith,  489 
(507).  But  a  mere  collateral  indemnitor  has  been  held  not  disqualified, 
where,  even  without  such  indemnity,  the  party  would  equally  have  con- 
tested the  claim.  Farmsrs^  and  Mechanics^  Bank  vs.  Paddock,  1  C.  R., 
81 ;  Van  Wyck  vs.  Mcintosh,  2  Duer,  86.  So  also,  an  agreement  to  pay 
a  small  sum  to  an  assignor  in  the  event  of  success,  was  held  not  to  dis- 
qualify. Davidson  vs.  Minor,  9  How.,  524.  Or  a  covenant  that  an 
assigned  claim  was  fully  due,  Winthrop  vs.  Meyer,  4  E.  D.  Smith,  177. 
See  likewise  Hale  vs.  Boardman,  27  Barb.,  82 ;  Bridges  vs.  HyaU^  3 
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Abb.,  449.  Or  a  guaranty  of  payment  of  a  mortgage,  given  upon  its 
nssignment.  Groifvenor  vs.  Atlantic  Fire  Insurance  Company  of 
Brooklyn^  1  Bosw.^  469. 

An  insolvent  assignor  for  creditors  has  been  held  competent  in  the  fol- 
lowing cases :  Davis  vs.  Crabtree^  2  Sandf.,  690,  note ;  Davies  vs.  Cram^ 
4  Sandf.,  355  ;  Allen  vs.  Franklin  Fire  Insuram^ce  Company^  9  How., 
501 ;  Symonds  vs.  Pecky  10  How.,  395 ;  AUen  vs.  Hudson  River  Mu- 
tual Ins^iranee  Company^  19  Barb.,  442  ;  Jones  vs.  East  Society  M,  E. 
Church  of  Bochester^  21  Barb.,  61 ;  Legee  vs.  BurhanJcy  2  E.  D.  Smith, 
419.  See  also  where  conspiracy  was  charged,  Ouyler  vs.  McCartney^ 
33  Barb.,  165.  This  series  of  cases  overrules  Fitch  vs.  Bates,  11  Barb., 
471,  and  Hoffrfia/n  vs.  Stephens^  2  C.  R.,  16.  Likewise,  Van  Duzen  vs. 
WorraU,  18  Barb.,  409. 

A  discharged  bankrupt  was  also  held  a  competent  witness  for  his 
sureties  in  Morse  vs.  Cloyes^  11  Barb.,  100.  But  not  until  he  had 
released  his  interest  in  the  surplus  of  his  effects.  Morse  vs.  Crofoot,  4 
Comst.,  114. 

A  ci*editor  of  the  estate  was  also  held  a  competent  witness  in  a  con- 
troversy under  such  an  assignment.  Davies  vs.  Crain^  4  Sandf.,  355 : 
Brahms  vs.  Joyce,  5  Duer,  16. 

A  partner,  whilst  he  remained  such,  was  held  incompetent,  even 
when  he  had  personally  made  default.  Bich  vs.  Husson^  4  Sandf.,  115. 
Bnt  a  partner  has  been  held  competent  to  testify  after  actual  dissolution 
in  Bean  vs.  Canning,  2  E.  D.  Smith,  419,  note ;  10  L.  O.,  248.  So 
likewise,  after  an  absolute  release  of  interest,  Wilmot  vs.  Richardson,  ft 
Duer,  328.  But  not  in  a  suit  to  dissolve  in  respect  of  a  liability  pre- 
viously incurred.    Kapp  vs.  Barihan,  1  E.  D.  Smith,  622. 

A  prior  holder  or  indorser  of  commercial  paper,  whether  negotiable 
or  not,  was  also  held  a  competent  witness  in  a  suit  by  a  transferree,  even 
althongh  he  himself  might  be  held  in  some  other  form  of  proceeding. 
James  vs.  Chalmers,  1  C.  R.  (N.  S.),  413  ;  Neass  vs.  Mercer,  15  Bai-b., 
318 ;  Bump  vs.  Van  Orsdale,  11  Barb.,  634 ;  Hastings  vs.  McKinlayy 
1  E,  D.  Smith,  273.  But  a  party  who  lias  been  once  jointly  sued,  has 
been  held  incompetent,  even  after  he  had  made  default.  Austin  vs.. 
Fuller,  12  Barb.,  360.  An  accommodation  indorser  was,  however,  held' 
incompetent  in  a  suit  defended  for  his  benefit.  Gildersleeve  vs.  Martine, 
19  N.  Y.,  821.     See  also  Prall  vs.  Hinchman,  6  Duer,  351. 

A  party  under  contract  to  purchase,  was  held  incompetent  to  testify 
in  support  of  his  vendor's  title.  Stafford  vs.  Williams,  12  Barb.,  240. 
Bnt,  after  conveyance,  the  grantor  might  be  admitted  to  testify  in  an 
action  by  his  grantee  for  future  rents.  Van  Wiclden  vs.  Paulsen,  14 
Barb.,  654. 

The  confessor  of  a  judgment  was  held  an  incompetent  witness  in  an 
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action  to  8«t  it  aside,  brought  against  the  confessee.  Henry  vs.  Henry^ 
8  Bai-b.,  588. 

Agents  who  have  made  a  contract  in  their  own  names  were  held 
competent  witnesses  against  their  principal.  Fenley  vs.  StevoaH^  5 
Sandf.,  101 ;  10  L.  O.,  40.  See  also  Gilbert  vs.  Averdl,  15  Barb.,  20. 
So  also,  as  to  an  attorney  transacting  business  in  the  ordinary  form. 
Little  vs.  Keeriy  1  C.  R.,  4. 

The  captain  of  a  vessel  was  held  examinable  in  a  case  of  collision, 
though  to  disprove  his  own  negligence,  for  which,  in  another  proceed- 
ing, he  might  be  held  chargeable.  Crary  vs.  Marshall^  1  E.  D. 
Smith,  530. 

A  sub-contractor  was  also  held  examinable  on  proceedings  by  his 
employee  against  the  owner,  to  enforce  a  mechanic's  lien.  Cueack  vs. 
Tamlinson^  1  E.  D.  Smith,  716. 

The  fact  that  the  defendant  had  signed  a  note  in  suit  as  surety  for 
the  wife  of  the  professed  witness,  was  held  insufficient  to  exclude  him 
in  Deck  ve.  Johnson^  30  Barb.,  283. 

{d,)  ASSIONOB  OF  CUOSE  IN  AcnoN. 

Even  prior  to  1851,  whilst  a  party  standing  in  this  position  was 
excluded,  when  the  assignment  was  made  for  the  purpose  of  making 
him  a  witness,  a  liberal  construction  had  prevailed,  and  his  evidence 
was  admitted,  when  he  clearly  retained  no  interest.  See  HamiUon  and 
DeansviUe  Plank  Road  Company  vs.  Rice^  7  Barb.,  157;  3  How., 
401;  1  C.  R,  108;  7  L.  O.,  139;  Everts  vs.  Paliner,  7  Barb.,  178; 
3  C.  R,  51 ;  Davis  vs.  Gram,  4  Sandf,  355. 

By  the  amendment  of  1851  the  formal  disqualification  was  removed, 
though  not  that  of  a  direct  interest  in  the  result  of  the  action,  commented 
upon  in  tiie  preceding  subdivision,  and  subject  to  the  same  qualifica- 
tions.    See  Davidson  vs.  Minor,  9  How.,  524. 

But,  as  above  noticed,  his  testimony  was  inadmissible  where  tlie 
original  adverse  party  in  interest  was  not  living,  or  his  testimon3'  was 
not  procurable. 

And  full  notice  of  such  intended  examination,  with  a  specification 
of  the  points  on  which  the  assignor  was  intended  to  be  examined,  was 
made  a  prerequisite. 

This  state  of  things  extended  from  1851  to  the  close  of  the  first,  and 
also  through  the  whole  of  the  second  of  the  periods  above  referred  to, 
down  to  the  recent  and  sweeping  amendment  of  1860,  except  as  to  the 
necessity  of  specifying  points  on  the  notice  prescribed  to  be  given, 
from  which  the  party  examining  was  relieved  in  1859. 

And,  when  an  assignor  was  so  examined,  the  examination  I'eudered 
the  adverse  party  admissible  as  a  witness  in  his  own  behalf  on  the  same 
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matter,  or  in  discharge  of  any  liability  affected  by  the  testimony  thns 
taken. 

Pending  these  provisions,  the  courts  were  disposed  to  put  a  strict 
construction  upon  the  term  assignor,  so  as  to  limit  the  restrictions 
imposed  by  the  section,  and  to  admit  the  evidence  on  general  grounds, 
in  cases  where  the  transfer  of  interest  was  general  and  unqualified,  and 
not  made  for  the  mere  purpose  of  rendering  the  testimony  admissible. 

llnis,  it  was  held  that  the  prescribed  notice  was  not  necessary  in  the 
case  of  a  general  assignment  in  trust  for  creditors.  AUen  vs.  Franklin 
Fire  Imiiranoe  Company^  9  How.,  501 ;  overruling  Kniokei^Mcher  vs, 
Aldrtc/i,  7  How.,  1. 

An  absolute  vendor  of  chattels  was  held  not  to  be  an  assignor  witliin 
the  meaning  of  the  rule.  McGinn  vs.  Warden,  3  E.  D,  Smith,  355 ; 
Cro^y  vs.  NichoU,  3  Bosw.,  450.  Nor  was  a  carrier  suing  for  the  re- 
covery back  of  a  sum  paid  by  him  for  damages  on  a  misdelivery  of 
goods.  JTudaon  River  Railroad  vs.  Lounaherry,  25  Barb.  697.  Nor  an 
assignor  of  a  claim  to  be  applied  in  part  payment  of  a  debt  due  to  his 
assignees.    Bridges  vs.  Hyatt,  16  N.  Y.,  546. 

So  likewise  as  to  a  party  transferring  negotiable  paper  before  matu- 
rity. WaUon  vs.  Bailey,  2  Duer,  509 ;  Hiclcs  vs.  Wirth,  4  E.  D.  Smith* 
78 ;  10  How.,  555 ;  Calkins  vs.  Packer,  21  Barb.,  275 ;  Anderson  vs. 
Busteedy  5  Duer,  485 ;  Porter  vs.  Potter,  18  N.  Y.,  62,  approving 
Hicks  vs.  Wirth,  and  Calkins  vs.  Packer,  supra.  In  Gardner  vs.  Gor- 
don,  3  Bosw.,  369,  the  same  principle  is  applied  to  an  indorser  after 
maturity. 

This  series  of  decisions  overrules  Bump  vs.  Van  Orsdale,  11  Barb,  634, 
and  Potter  vs.  BushneU,  10  How.,  94,  following  it,  though  otherwise 
inclining  to  the  contrary  conclusion. 

The  contrary  had  been  held,  however,  as  to  paper  non-n^otiable  in 
itself,  or  transferred  after  maturity,  ^agoe  vs.  AUeyn,  16  Barb.,  580 ; 
TuUoss  vs.  Rapdje,  3  Abb.,  93.  See,  however,  Ga/rdner  vs.  Gordon, 
supra.  So,  likew^ise,  with  reference  to  a  new  promise  after  discharge  in 
bankruptcy.     Clark  vs.  Atkinson,  2  E.  D.  Smith,  112. 

The  question  as  to  whether  notice  was,  or  was  not,  requisite  to  be 
given,  is  necessarily  involved  in  most  of  the  foregoing  cases. 

In  the  following,  the  necessity  of  giving  notice  was  restricted  to  those 
cases  in  which  an  assignor  was  sought  to  be  examined  against  an  as- 
signee, or  an  executor  or  administrator.  In  all  cases  where  the  advei*se 
party  was  able  to  offer  his  own  testimony  in  rebuttal,  it  was  not  re- 
quisite. Bidtoell  vs.  Astar  Mutual  Insurance  Company,  16  N.  Y.,  263 ; 
Burtnett  vs.  Gv>ynne,  2  Abb.,  79 ;  Farley  vs.  Flanagan,  1  E.  D.  Smith, 
313 ;  Collins  vs.  ITnapp,  18  Barb.,  532  (see  text,  not  mai*ginal  note ) ; 
AUe^i  vs.  Fratfiklin  Fire  Insurance  Company,  9  How.,  501 ;  AUen  vs. 
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Hudson  River  MuPual  Insurance  C(ym.pany^  19  Barb.,  442  ;  ClernmU 
VB.  Adams^  12  How.,  163 ;  Burgart  vs.  Slorh^  12  How.,  559  ;  Gdbie  vs. 
Kinney^  11  How.,  248 ;  Doyle  vs.  Daniels,  2  E.  D.  Smith,  385 ;  Mat- 
thews  V8.  Festd,  2  E.  D.  Smith,  90;  Vassar  vs.  Livhigston,  8  Kem., 
248 ;  Freeman  vs.  Newton,  3  E.  D.  Smith,  246.  See  also  IFarn^n.  vs. 
Helmer,  8  How,  419 ;  Seymour  vs.  Bracffidd,  35  Barb.,  49.  This 
series  of  cases  overruled  the  less  extended  constmction  of  tlie  Beetion 
as  taken  in  Knickerbocker  vs.  Aldrich,  7  How.,  1 ;  Jagoe  vs.  A  Ueyn, 

16  Barb,  580 ;  Falon  vs.  Keese,  8  How.,  341 ;  PeUiam  vs.  Bryaavb,  10 
How.,  60 ;  Benham  vs.  iV<3i^?  JorA  Central  Bailroad  Company,  13 
How.,  198  ;  and  Butler  vs.  iVdio  York  and  Eris  RailToad-  Company, 
22  Barb.,  110. 

But  where  a  demand  has  been  assigned  for  the  purpose  of  making 
the  original  plaintiff  a  witness,  the  court  refused  to  allow  a  substitution, 
except  upon  the  terms  that  he  should  not  be  examined.  Hams  vs. 
BenneU,  6  How.,  220 ;  1  C.  R.  (N.  S.),  203 ;  Murray  vs.  General  Mu- 
tual Insura/noe  Company,  2  Duer,  607. 

As  to  the  right  of  the  adverse  party  to  testify  on  his  own  belialf  un- 
der such  eases,  and  the  extent  to  which  it  was  secured  or  restricted,  as 
regards  the  matter  of  his  testimony,  Cowing  vs.  Geib,  16  N.  Y.,  600; 
Ward  vs.  Ingraham,  1 E.  D.  Smith,  538 ;  Angel  vs.  Solis,  2  E.  D.  Smith, 
240 ;  Parsons  vs.  Suydam,  3  E.  D.  Smith,  276 ;  Gardner  vs.  Clark, 

17  Barb.,  538 ;  Carpovter  vs.  Sweet,  4  E.  D.  Smith,  333  ;  2  Abb.,  160 ; 
11  How.,  403  ;  Brians  vs.  Burbank,  12  How.,  73  But  seejp^  contra, 
Burgart  vs.  Stork,  12  How.,  559.  It  has  been  held,  however,  tliat, 
though  his  evidence  is  only  partially  admissible,  it  may  be  tendered 
generally  in  the  first  instance.  Potter  vs.  Bushnell,  10  How.,  94 ;  Bfxnan 
vs.  Richardson,  20  N.  Y.,  402 ;  reversing  same  case,  1  Bosw.,  402.  Tlie 
examination  of  the  wife  of  an  assignor,  gives  no  right  to  the  advei'se 
party  to  tender  his  own  evidence.  Hanford  vs.  Higgins,  1  Bosw., 
441.  But  she  is  examinable  in  his  behalf.  Prince  vs.  Down,  2  E.  D. 
Smith,  525. 

As  to  the  general  competency  of  an  assignor  as  witness  for  both  par- 
ties, see  Alien  vs.  Smith,  16  N.  Y.,  415.  See  likewise,  generally,  WiUis 
vs.  UnderhUl,  6  How.,  396. 

An  assignor  may  be  examined  as  against  a  corporation.  It  is  not  an 
adverse  party  whose  testimony  cannot  be  procui-ed,  within  the  meaning 
of  the  exception.  Wright  vs.  New  York  Central  Railt*oad  Company, 
28  Barb.,  80.     See,  also,  cases  below  cited,  as  to  evidence  of  a  party. 

Tiie  mere  fact  that  an  assignment  is  voluntary,  oi  without  sufiicieut 
consideration,  was  not,  per  se,  8u£Scient  to  deprive  it  of  validity,  and 
prevent  the  assignor  fi*om  being  called.  Burtnett  vs.  Ch^yntie,  2  Ablx, 
79 ;  Beach  vs.  Rayvwfid,  2  E.  D.  Smith,  496.    But  otherwise^  if  the 
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assignment  appears  to  be  merely  colorable  or  fraudulent.  Bdl  vs.  Drew^ 
4  K  D.  Smiths  59.  But  the  objection  might  be  waived,  bv  making 
U6e  of  the  testimony  of  such  assignor,  when  called,  on  other  points. 
Brigffs  vs.  Evana^  1  E.  D.  Smith,  192. 

The  testimony  of  an  assignor  for  the  purpose  of  rendering  his  evi- 
dence available,  though  admissible,  was,  of  course,  open  to  comment 
on  the  score  of  credibility.  See  Watkins  vs,  CotcsaU^  1  E.  D.  Smith, 
65 ;  NeUcm  vs.  Smithy  3  Abb.,  117.  As  to  its  general  admissibility,  see 
Requa  vs.  Reqva^  22  N.  T.,  254. 

The  duty  of  tlie  courts  to  render  the  provisions  for  giving  testimony 
of  this  nature  fully  available,  is  recognized  in  Rourke  vs.  Story,  i  E. 
D.  Smith,  54. 

Second  Epoch, 

{€.)  Bkstkicted  Admission  of  Pasties  or  Pbiviss  to  Testify  fob 

Themselves. 

The  purport  of  this  great  and  radical  change  has  been  above  noticed. 
Where  both  parties  were  living,  and  mi  Juris,  it  was  complete,  and  the 
right  of  either  to  be  examined  in  his  ovm  behalf  absolute. 

But  when  the  adverse  party  was  dead,  or  stood  merely  in  a  represen- 
tative capacity,  that  right  was  still  denied. 

Liberty  was  given  to  examine  non-resident  parties  by  commission. 

And  the  adverse  party  was  secured  in  terms  the  right  of  rebuttal. 

These  provisions,  being  at  once  simpler  and  wider  than  those  of  the 
preceding  period,  gave  rise  to  far  less  discussion. 

Although,  strictly  speaking,  a  corporation  fulfils  a  representative 
character,  still  it  is  not  an  adverse  or  opposite  party  within  the  mean- 
ing of  the  section,  so  as  to  exclude  the  evidence  of  its  opponent.  His 
examination  was  held  fully  admissible,  precisely  as  in  the  case  of  a  na- 
tural party.  Za  JFarge  vs.  Exchange  Fire  Insurance  Cwrvpany,  3  Bosw., 
157 ;  affirmed,  22  K  Y.,  352 ;  Moit  vs.  The  Mayor  of  New  Fork,  2 
Hilt.,  358 ;  Wallace  vs.  The  Same,  2  Hilt.,  440 ;  18  K  Y.,  169 ;  9 
Abb.,  40 ;  Field  vs.  New  York  Central  Railroad  Company,  29  Barb., 
176 ;  Johnson  vs.  Mcintosh,  31  Barb.,  267 ;  see  also  Wright  vs.  New 
York  Central  Railroad  Company,  28  Barb.,  80,  before  cited,  as  to  the 
evidence  of  an  assignor  in  similar  cases.  See,  likewise,  as  to  who  was 
or  was  not  an  assignee  within  the  scope  of  the  section.  Penny  vs.  Black, 
6  Bosw.,  50. 

Nor  did  the  death  of  one  of  several  parties  jointly  interesteil,  avail 
to  exclude  tlie  evidence  of  an  opponent,  whilst  any  one  in  the  same 
interest  survived,  and  was  examinable  against  him.  Bissell  vs.  Hamr 
lin.  3  Bosw.,  883 ;  Bigdow  vs.  MaUory,  17  How.,  427. 

These  provisions  have,  it  seems,  abolished  the  former  practice  under 
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which  a  party  was,  in  this  state,  allowed  to  make  use  of  his  own  books 
as  evidence.  It  is  no  longer  necessary,  as  he  is  now  admitted  to  testify. 
ConJdin  vs.  StavHer,  2  Hilt.,  422 ;  17  How.,  399 ;  8  Abb.,  395.  See, 
however,  Tondinaon  vs.  Borst^  30  Barb.,  42 ;  also  Hauptman  vs.  Cair 
lin,  1  E.  D.  Smith,  729. 

On  giving  his  evidence,  a  party  cannot  be  impeached  otherwise  than 
as  an  ordinary  witness.  Varona  vs.  Sacarras^  8  Abb.,  302.  Nor  can  his 
general  moral  character  be  attacked  for  the  purpose  of  impeaching 
his  books,  if  he  introduce  them.  Tomlinson  vs.  Borst^  svpra.  But  if 
effectually  contradicted,  he  should  not  be  credited.  Boyd  vs.  CoUy  20 
How.,  384. 

From  1857  to  1859,  notice  was  necessary  to  be  given  in  all  cases  by 
the  party  tendering  his  evidence.  As  to  its  necessity,  see  Warden  vs. 
Btiell,  18  How.,  256.  It  was  required  to  be  full  and  specific ;  as  clear 
in  that  respect  as  a  bill  of  particulars ;  and  a  mere  general  reference  to 
the  facts  put  in  issne  was  held  insufficient.  Paitison  vs.  Johnson^  15 
How.,  289.  Signature  by  the  party  or  his  attorney  was  essential  to  its 
validity.  DetneU  vs.  Leonard^  19  How.,  182.  And  the  full  period  of 
service  was  also  a  prerequisite.  Such  period,  however,  had  reference 
to- the  time  of  actual  examination,  and  not  that  of  tlie  commencement  of 
the  trial.    BisseU  vs.  Hamlin^  3  Bosw.,  383. 

But  no  notice  or  specification  of  points  was  necessary  on  the  exam- 
ination of  the  adverse  party  in  rebuttal.  He  was  generally  examin- 
able. Burling  vs.  Ogden^  14  How.,  75  ;  6  Duer,  681.  See,  as  to  the 
power  of  recalling  such  parties  to  give  testimony  in  rebuttal,  Rushr 
m<yi^e  vs.  Hdllj  12  Abb.,  420. 

A  non-resident  party  could  not,  it  was  held,  be  examined  on  his  own 
behalf,  by  commission  issued  on  his  own  motion,  under  the  section  as 
it  stood  before  the  amendment  of  1859.  He  could  not  adopt  this 
course  unless  forced  to  do  so  by  the  service  of  notice  on  the  part  of  his 
adversary.  FairhanJca  vs.  Tregent^  17  How.,  258 ;  8  Abb.,  66 ;  reversing 
same  case,  16  How.,  187 ;  7  Abb.,  21.  See  also  Hvll  vs.  Wheder^  7 
Abb.,  411.  The  contrary  conclusion  was,  however,  come  to  in  another 
district,  in  Bigdow  vs.  MaUory^  17  How.,  427.  See  also.  Burling  vs. 
Ogden,  14  How.,  75  ;  6  Duer,  681 ;  ShnfeU  vs.  Power,  10  How.,  286. 
The  amendment  of  1859  was  held  to  have  removed  the  difficulty  in 
Block  vs.  Haas,  8  Abb.,  385. 

During  the  above  epoch,  and  until  the  amendment  of  1860,  which 
expressly  provides  upon  the  subject,  the  section  was  held  not  to  be 
applicable  to  evidence  in  a  Surrogate's  Coiirt.  Ferry  vs.  Dayton,  31 
Barb.,  519 ;  WUcox  vs.  Smith,  26  Barb.,  316 ;  Talbot  vs.  TalbU,  23 
N.  Y.,  17;  or  to  summary  proceedings,  Marseilles  vs.  Bulger,  19 
How ,  34. 
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§    208.  Present  Mules  of  Evidence — Including  Genei^al  Gc/fir 

siderations. 

The  amendment  of  1860  has  swept  away  most  of  the  distinctions 
above  insisted  on.  A  party  is  now  clearly  examinable  as  a  witness  on 
his  own  behalf,  for  any  purpose,  in  any  manner,  and  at  any  stage  of 
tlie  cause,  without  any  necessity  of  notice  whatsoever. 

The  onjy  remnant  of  the  former  restriction  is  this  : 

He  cannot,  nor  can  his  assignor  be  examined  against  representatives 
of,  or  parties  deriving  title  under  a  deceased  person,  in  respect  to  any 
transaction  or  conversation  had  personally  between  the  deceased  person 
and  the  witness. 

It  is  obvious  that  the  objection  on  this  ground  does  not  lie  to  the 
admissibility  of  the  witness  or  to  his  evidence  generally,  but  only  to 
such  portions  of  it,  if  any,  as  may  fall  within  the  restriction.  Pro 
tantOy  his  examination,  if  attempted,  may,  probably,  be  held  to  be  void, 
the  prohibition  being  absolute.     On  other  points  it  will  stand. 

And  the  examination  of  the  adverse  party,  on  his  own  behalf,  will 
now  remove  the  restriction  altogether,  as  regards  such  conversation 
or  transaction. 

Under  the  clause,  as  it  stood  from  1860  to  1862,  when  the  term 
^^  representatives"  was  employed,  instead  of  the  present  detailed 
enumeration  of  classes,  comprised  within  the  scope  of  the  section,  that 
term  was  held  to  be  strictly  coniined  to  parties  standing  in  the  position 
of  executors  or  administrators,  and  not  to  extend  to  an  heir,  a  guardian 
in  socage,  a  dowress,  or  the  like.  ^  McGray  \%.  McOrayy  12  Abb.,  1. 
And  also,  that  it  was  confined  to  representatives  within  this  state.  An 
executor  under  a  will  proved  in  another,  was  held  not  to  be  within 
the  scope  of  the  section.  Buckingham  vs.  Andrews^  34  Barb.,  434  ; 
12  Abb.,  322. 

From  1860  to  1862  a  second  restriction  was  specified,  viz.,  that 
neither  husband  nor  wife  should  be  required  to  disclose  any  com- 
munication made  by  one  to  the  other. 

That  rule,  whilst  existent,  was  permissive  rather  than  imperative.  It 
is  clear  that,  if  the  objection  were  taken,  the  witness  could  not  be 
required  to  depose  further  on  points  embraced  within  it,  and  that  to 
proceed  with  that  branch  of  the  examination  would  be  error ;  but 
whether,  in  the  absence  of  objection,  the  evidence  would  not  stand,  seems 
to  have  been  questionable. 

There  seems  little  doubt  but  that  the  intention  of  the  legislature,  in 
passing  that  branch  section  as  it  stood,  was  to  do  away  with  the  former 
restrictions,  rendering  the  evidence  of  husband  and  wife  inadmissible, 
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either  for  or  against  each  other,  and  to  enable  their  testimony  to  be 
taken  in  all  such  cases.     See  Baii^m  vs.  GledhiU^  12  Abb.,  246. 

It  was  equally  clear  that,  whenever  husband  and  wife  were  parties 
to  the  record,  their  testimony  (with  the  exception  above  noticed)  was 
admissible  on  behalf  of  any  party. 

What  may  be  the  eflfect  of  expunging  the  above  restriction  on  the 
question  of  the  admissibility  of  their  testimony,  in  a  general  point  of 
view,  i*emains  to  be  settled.  There  are,  as  yet,  no  reported  decisions 
upon  the  subject,  since  the  passage  of  the  amendments  in  question. 

Prior  to  the  amendment  of  1860,  the  above  question  was  much  dis- 
cussed ;  and  here,  again,  it  may  be  moi*e  convenient  to  classify  the 
decisions  according  to  the  three  epochs  above  laid  down. 

During  the  first  epoch  it  was  abundantly  settled  that  the  former 
rules  I'emained  unchanged,  and  that,  in  ordinaiy  cases,  such  testimony 
was  wholly  inadmissible  in  suits  where  husband  and  wife  were  parties, 
or  where  either  was  sought  to  be  examined  for  or  against  the  other. 
See  P'iUow  vs.  BushneU,  5  Barb.,  156 ;  4  How.,  9 ;  2  0.  R.,  19 ; 
Erwin  vs.  Smaller^  2  Sandf.,  340 ;  JIasbrouok  vs.  Vandervoort,  4  Sandf., 
596 ;  9  L.  O.,  249 ;  1  C.  R.  (N.  S.),  81 ;  affirmed,  5  Seld.,  153 ; 
Arhorgast  vs.  Arhorgast^  8  How.,  297 ;  Main  vs.  St^hem,  4  E.  D. 
Smith,  86 ;  Draper  vs.  Henningsen^  1  Bosw.,  611.  And  the  same  rule 
prevailed  where  marriage  had  been  primd  fa^ie  established,  but  was 
denied  by  tlie  parties  themselves.  Soherpf  vs.  Szadeczky^  4  E.  D. 
Smith,  110 ;  1  Abb.,  366.  Similar  rules  prevailed  in  criminal  cases. 
The  People  vs.  Carpenter^  9  Barb.,  580.  See  also,  as  to  the  admissions 
of  the  wife,  in  an  action  against  the  husband,  Logue  vs.  Lirik^  4  £.  D. 
Smith,  63.  Or  her  declaration  in  favor  of  a  third  party,  Afvnstrong 
vs.  McDonald,  10  Barb.,  300.  See,  however,  as  to  a  question  of  agency 
on  the  part  of  the  wife,  McLean  vs.  Jogger,  13  How.,  494. 

But  this  rule  was  held  not  to  extend  to  a  question  affecting  the  wile's 
separate  estate,  where  her  assignee  had  been  substituted  as  plaintiff 
with  the  husband's  assent.  Ilaatings  vs.  McKinley,  1 E.  D.  Smith,  273 ; 
affirmed  by  Court  of  Appeals,  Seld.  Notes,  7th  of  October,  1853,  p. 
19.  So  also,  in  a  suit  relating  to  such  estate,  where  the  husband  had 
been  joined,  but  was  not  a  necessary  party.  Willia  vs.  UnderhiU,  6 
How.,  396. 

The  above  disqualifications  did  not  extend  to  the  case  of  the  husband 
or  wife  of  an  assignor  who  retained  no  interest.  Farley  vs.  Flanagan, 
1  E.  D.  Smith,  313  ;  Prince  vs.  Doom,  2  E.  D.  Smith,  526  ;  Eanford 
vs.  Higgina,  1  Bosw.,  441.  See  also  McOinn  vs.  Warden,  3  E.  D. 
Smith,  355. 

Proceeding  to  the  second  epoch,  the  courts  in  several  instances  con- 
tinued to  uphold  the  principle  of  the  general  exclusion  of  the  testimony 
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of  husband  and  wife,  for  or  against  each  other,  on  the  authority  of  the 
prenons  decisions  above  cited,  it  being  laid  down  that,  although  the 
amendment  of  the  section  was  sufficient  by  its  terms  to  render  the 
evidence  admissible,  still  it  did  not  affect  the  broad  ground  of  public 
policy  on  which  it  had  hitherto  been  excluded.  Mdcandray  vs.  Wardle^ 
26  Barb.,  612  ;  7  Abb.,  3 ;  Smith  vs.  Smith,  15  How.,  165.  See  also 
collaterally,  Sieeet  vs.  Sweet,  15  How.,  169.  See  likewise,  as  to  the 
general  rule  that  a  witness,  originally  incompetent  to  testify,  cannot 
become  so  merely  by  being  made  a  party  to  the  record,  Symatida  vs. 
Peck,  10  How.,  395.  See,  however.  Marsh  vs.  Potter  ;  Shoemaker  vs. 
McKee,  and  People  vs.  Chamherlain,  below  cited. 

The  same  principle,  however,  that,  where  the  suit  related  exclusively 
to  the  wife's  separate  estate,  and  the  husband  was  merely  joined  for  the 
sake  of  conformity,  his  evidence  was  admissible,  continued  to  be  main- 
tained. Draper  vs.  Henningsen,  16  How.,  281.  So,  likewise,  where 
the  wife  was  a  merely  formal  party  in  respect  of  an  inchoate  right  of 
dower.    BabboU  vs.  ThomxLS,  31  Barb.,  277. 

In  Marsh  vs.  Potter,  30  Barb.,  506,  the  subject  is  fully  discussed,  the 
cases  minutely  examined,  and  Macondray  vs.  Wardle,  and  Smith  vs. 
Smith,  above  cited,  dissented  from,  and  it  is  laid  down  that,  by  the  amend- 
nent  of  1857,  husband  ^nd  wife  were  rendered  competent  witnesses  for 
)r  against  each  other,  in  all  cases  where  they  are  parties  to  the  record  ; 
Dut  that,  in  actions  between  either  of  them  and  a  third  pereon,  one  is 
not  a  competent  witness  either  for  or  against  the  other.  Likewise,  that  the 
former  law  with  respect  to  confidential  communications  between  them  is 
unchanged.  The  same  rule  as  to  admissibility  is  also  maintained,  and 
Sweet  vs.  Sweet  included  in  the  dissent,  in  Shoemaker  vs.  McKee,  19 
How.,  86. 

Tlie  doctrine  held  in  Marsh  ys.  Potter  is  approved,  and  the  principle 
tliat,  in  a  suit  between  themselves,  the  testimony  of  husband  and  wife 
is  generally  admissible,  save  only  as  to  mattere  on  which  such  testimony 
was  prohibited  for  reasons  of  public  policy,  such  as  proof  of  the  fact  of 
non-intercourse,  may  be  considered  as  settled  by  Chamberlain  vs.  The 
People,  23  N.  Y.,  85. 

And  the  conclusion  come  to  in  that  case,  being  dmwn  under  the  sec- 
tion of  1857,  seems  to  be  unaffected  by  the  change  in  1862  from  the 
section  of  1860  above  noticed. 

The  amendment  of  1860  seemed  to  have  removed  the  remaining  dis- 
qualification as  to  this  description  of  evidence,  and  to  i*ender  it  admis- 
sible in  all  cases  where  either  husband  or  "wife  is  a  party  to  the  record. 
It  likewise  embodied  by  way  of  specific  provision  the  foinner  rule  as  to 
confidential  communications. 

See  as  to  the  application  of  this  mle,  whilst  that  amendment  remain- 
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ed  unaltered,  Owen  vs.  Cawley^  22  How.,  10;  13  Abb.,  13.  And 
whether  the  change  of  1862  lias  effected  any  real  alteration  in  the  law, 
beyond  the  removal  of  the  specific  restriction,  seems  more  than  ques- 
tionable. It  may  probably  be  held  that  the  testimony  is  generally 
admissible  (see  Chamberlain  vs.  The  People^  su/prd)^  subject  to  such 
restrictions,  with  reference  to  grounds  of  public  policy,  as  were  before 
existent  in  law,  but  to  no  others. 

It  has  been  held  that,  under  the  present  law  of  evidence,  by  which  a 
party  is  now  competent  to  testify  on  his  own  behalf  in  all  cases,  the 
former  rule  that  an  attorney  could  not  be  called  upon  to  testify  as  to 
communications  between  him  and  his  client  is  abolished,  and  that  this 
privilege  can  no  longer  be  claimed.  MiteheWs  oase^  12  Abb.,  249. 
See,  however,  Williams  vs.  Fitchy  18  N.  Y.,  546.  As  to  what  was  or 
was  not  a  privileged  communication.  Vide  Woodruff  vs.  Ilussoti^  32 
Barb.,  557.  Likewise,  as  to  the  production  of  papers.  Peck  vs.  WU- 
liamsj  13  Abb.,  68. 


CHAPTER  VL 


OF  ADMISSIONS  AND  DEPOSITIONS. 


§  209.  Admission  of  Writing. 

The  Code  provides  the  following  remedy  for  facilitating  the  proof  of 
documents  upon  the  trial : 

§  388.  (341.)  Either  party  may  exhibit  to  the  other  or  to  his  attorney,  at 
any  time  before  the  trial,  any  paper  material  to  the  action,  and  request  an 
admission  in  writing  of  its  genuineness.  If  the  adverse  party  or  his  attor- 
ney fail  to  give  the  admission  within  four  days  afler  the  request,  and  if  the 
party  exhibiting  the  paper  be  afterwards  put  to  expense  in  order  to  prove 
its  genuineness,  and  the  same  be  finally  proved  or  admitted  on  the  trial, 
such  expense,  to  be  ascertained  on  the  trial,  shall  be  paid  by  the  party 
refusing  the  admission ;  unless  it  appear,  to  the  satisfaction  of  the  court, 
that  there  were  good  reasons  for  such  refusal. 

This  provision  stood  by  itself,  as  section  341,  in  1848.  In  1849,  section  342  of  1 848  was  added 
to,  and  now  forma  part  of  it  This  portion  relates  to  discovery,  and  has  been  already  cited 
and  commented  upon  in  chapter  IT.,  avpra. 

This  provision  is  simple  in  itself,  and  has  not  given  occasion  to  any 
reported  controversy. 
Although  not  prescribed  in  terms,  the  more  oonveuieut  course  will 
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be  to  accompany  the  exhibition  of  the  document  with  a  written  notice 
and  reqnest  for  an  admission  as  above  ;  the  proof  of  the  giving  of  which 
notice  will,  in  case  of  refusal,  be  more  convenient  and  more  satisfactory 
to  the  court,  than  the  adduction  of  exclusively  verbal  evidence.  In 
ordinar3'  cases,  a  refusal  is  not  to  be  anticipated,  and  the  party  applied 
to  will  consider  well  before  he  gives  one ;  as,  if  he  take  that  course,  he 
does  so  at  the  risk  of  the  imposition  of  costs.  Where,  however,  any 
real  question  exists  as  to  the  genuineness  of  the  document  of  which  an 
admission  is  sought,  such  admission  would  clearly  be  imprudent ;  and 
many  other  cases  might  be  suggested,  in  which,  on  a  bond  fide  refusal, 
on  adequate  grounds,  the  court  would  never  impose  costs. 

Questions  extending  merely  to  the  construction  or  purport  of  the 
instrument  adduced,  apart  from  any  as  to  its  genuineness,  or  where,  as 
must  frequently  be  the  case,  the  genuineness  of  it  is  not  in  question, 
though  its  real  effect  is,  may  easily  be  guarded  against,  by  a  special 
form  of  admission  ;  and,  indeed,  no  properly  drawn  request  will  require 
more  than  a  mere  dispensation  from  the  necessity  of  giving  technical 
evidence  of  the  existence  of  such  an  instrument. 

In  the  event  of  an  admission  being  refused  without  good  reason,  and 
expenses  being  incurred  in  consequence  of  that  refusal,  counsel  should 
be  careful  to  be  prepared  wuth  a  statement,  and  to  ask  for  them  at  the 
trial  itself,  as  this  course  is  expressly  prescribed  by  the  section  ;  and, 
if  omitted,  it  is  very  doubtful  whether  those  expenses  can  afterwards 
be  allowed  in  the  taxation  of  costs.  It  seems,  indeed,  clear  that  they 
cannot. 

§  210.  Depositimis  De  Bene  Eese. 

{a.)  Statdtoey  Provisions. 

Hie  Code  makes  no  provision  whatever  on  the  subject  of  this  pro- 
ceeding, though  incidentally  referred  to  in  sections  390  and  392.  It  is 
related  exclusively  by  the  provisions  of  the  Eevised  Statutes,  as 
contained  in  article  X.,  title  III.,  chapter  VL,  part  III.,  2  R.  S.,  391  to 
393 ;  amended  as  to  section  3,  by  chapter  472  of  1851,  p.  871.  By 
chapter  324  of  1852,  p.  471,  the  benefit  of  these  provisions  is  extended 
to  the  district  courts  in  the  city  of  New  York. 

The  provisions  in  question  are  as  follows : 

Section  1  prescribes  that,  in  any  pending  action  in  a  court  of  record, 
commenced  by  service  of  process,  or  by  appearance  of  the  defendant, 
"  either  party  may  have  the  testimony  of  any  witness  taken  condition- 
ally, to  be  used  in  the  cases,  and  under  the  circumstances  hereinafter 
prescribed." 

Section  2  runs  thus : 
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The  party  desiring  the  examination  of  a  witness,  may  apply  to  any  judge 
of  the  court,  upon  an  affidavit  which  shall  state  : 

1.  The  nature  of  the  action  and  the  plaintiff  ^s  demand ; 

2.  If  the  application  be  made  by  the  defendant,  the  nature  of  his  defence; 

3.  The  name  and  residence  of  the  witness ; 

4.  That  the  testimony  of  such  witness  is  material,  and  necessary  for  the 
pai*ty  making  such  application,  in  the  prosecution  or  defence  of  such  suit,  as 
the  case  may  be ;  and, 

5.  That  such  witness  is  about  to  depart  from  this  state,  or,  that  he  is  so 
sick  and  infirm,  as  to  afford  reasonable  grounds  for  apprehension  that  he 
will  not  be  able  to  attend  the  trial  of  such  suit. 

Section  3,  as  amended  in  1851,  is  as  follows : 

If  the  officer,  to  whom  such  application  is  made,  shall  be  satisfied  that  the 
circumstances  of  the  case  require  the  examination  of  such  witness,  in  order 
to  attain  justice  between  the  parties,  he  shall  make  an  order  requiring  the 
adverse  party  to  appear  before  such  officer,  and  attend  the  examination  of 
Buch  witness,  at  such  time  or  place  as  shall  be  therein  specified ;  which  time 
shall  not  exceed  twenty  days  from  the  date  of  such  order,  and  shall  be  as 
much  shorter  as  the  exigency  of  the  case  may  require,  and  the  residence  of 
the  adverse  party  or  his  attorney  will  allow,  in  order  to  afford  sufficient 
opportunity  to  attend  such  examination ; 

Or  may,  in  his  discretion,  make  an  order  requiring  the  adverse  paity  to 
thow  cause,  on  a  day  in  such  order  to  be  named,  why  such  testimony  should 
not  be  taken  by  a  referee  to  be  appointed  by  him,  and,  in  such  order,  shdl 
direct  the  time  and  mode  of  service  thereof,  upon  the  adverse  party ;  such 
officer  shall  have  power,  upon  proof  of  the  due  service  thereof,  if  no  sufficient 
cause  shall  be  shown  against  the  same,  to  appoint  a  referee  to  take  such  tes- 
timony, who  shall  take,  certify,  and  file  the  same,  in  the  same  manner,  and 
with  the  like  effect,  as  is  provided  in  this  article  for  the  examination  of  such 
witness,  by  a  judge  of  the  court. 

Section  4  provides  thus  : 

The  adverse  party  may  show  cause  against  proceeding  in  such  examina- 
tion, by  proof  that  such  witness  is  not  about  to  depart  from  this  state,  or 
tliat  he  is  not  sick,  or  infirm,  or  that  the  application  for  his  examination  is 
made  collusively,  to  avoid  his  being  examined  on  the  trial  of  the  cause,  aud 
upon  any  such  cause  being  shown,  the  officer  shall  dismiss  such  application. 

Section  5  thus : 

[f  no  sufficient  cause  be  shown,  upon  due  proof  of  the  service  of  such 
order,  and  a  copy  of  the  affidavit  upon  which  the  same  was  granted,  the 
officer  granting  the  same  shall  proceed  to  the  examination  of  such  witness, 
and  shall  take  his  deposition ;  in  which  deposition  shall  be  inserted  any 
answer  or  declaration  of  the  witness,  which  either  of  the  parties  shall 
require  to  be  included  therein. 
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Sectiou  6  as  follows : 

Such  deposition  shall  be  carefully  read  to,  and  subscribed  by,  the  witness, 
shall  be  certified  by  the  officer  taking  the  same,  and,  within  ten  days  there- 
after, shall  be  filed  in  the  office  of  the  clerk  of  the  court  in  which  such 
action  shall  be  depending. 

Sectiou  7  provides,  that  such  deposition,  or  a  certified  copy  thereof, 
may  be  given  in  evidence  by  either  party  on  the  trial,  or  assessment  of 
damages,  "  after  it  shall  have  been  satisfactorily  proved,  that  such  wit- 
ness 18  unable  to  attend  such  trial  or  assessment  of  damages  personally, 
bj  reason  of  his  death,  insanity,  sickness,  or  settled  infirmity ;  or,  that 
he  has  continued  absent  out  of  this  state,  so  that  his  attendance  at  such 
trial  or  assessment  of  damages,  could  not  be  compelled  by  ordinary 
process  of  law." 

Section  8  provides,  that  the  adverse  party  may  prevent  the  reading 
of  the  deposition,  by  proof  that  sufficient  notice  was  not  given  to  him, 
to  enable  him  to  attend  the  examination,  or  that  such  examination  was 
not,  in  all  respects,  fair  and  regularly  conducted. 

Under  section  9,  the  deposition,  when  read,  has  precisely  the  same 
effect,  and  is  subject  to  precisely  the  same  incidents,  as  an  oral  examina- 
tion on  the  trial. 

And  section  10  provides,  that  the  officer  granting  the  order,  may, 
upon  the  application  of  the  moving  party,  compel  the  attendance  of 
such  witness,  by  issuing  a  "  summons  for  that  purpose,"  and  enforcing 
the  same  by  the  usual  process  of  contempt. 

Under  section  44  of  the  same  title,  such  summons  is  to  be  served 
by  showing  the  original  to  the  witness,  delivering  to  him  a  copy  or  a 
ticket,  containing  its  substance,  and  paying  to  him  the  usual  witness 
fees. 

Under  section  45,  a  witness  so  summoned  is  bound  to  attend,  and  is 
responsible  for  non-attendance,  in  the  same  manner  as  on  an  ordinary 
subpoena.    (See  next  chapter.) 

In  case  of  such  failure,  the  judge  or  officer  may,  on  due  proof  of  ser- 
vice and  failure,  issue  his  warrant  to  the  sheriff  to  apprehend  the  wit- 
ness and  bring  him  before  the  judge  or  officer  to  be  examined  (sec- 
tion 46). 

Under  section  47,  if  any  witness  summoned  or  brought  before  a  judge 
or  officer,  as  above,  "  shall,  without  reasonable  cause,  refuse  to  be  exam- 
ined, or  to  answer  any  legal  or  pertinent  question,  or  to  subscribe  his 
deposition  after  the  same  has  been  reduced  to  writing,''  the  officer  issu- 
ing the  summons  is  to  commit  him  for  contempt,  till  he  does  what  is 
required,  or  is  discharged  according  to  law. 

And,  under  section  51,  a  person  jso  summoned  is  entitled  to  the  usual 
privileges  of  a  witness. 
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Tho  analogous  practice,  bj  which  a  witness  may  be  compelled  to 
make  his  deposition  for  the  purposes  of  an  interlocutory  application,  has 
been  already  considered  in  book  IV.,  section  77. 

Under  the  Code  of  1848,  sections  353  to  356  inclusive,  a  similar,  but 
absolute,  authority  was  given,  to  take  the  testimony  of  a  witness  resid- 
ing more  than  one  hundred  miles  from  the  place  of  trial.  Tliis  pro- 
vision was,  however,  positively  repealed  in  1849,  and  without  any  sav- 
ing clause,  so  as  to  enable  a  deposition,  previously  taken,  to  be  read  on 
a  trial  aft^r  the  amendment.  See  McCotter  vs.  Hooker^  4  Seld.,  497 ; 
affirming  same  casej  1  C.  K.  (N.  S.),  217,  also  213. 

It  seems,  however,  to  be  still  competent  for  the  parties  to  a  cause,  by 
means  of  an  agreement  in  writing,  to  take  the  testimony  of  any  compe- 
tent witness  within  this  state,  on  interrogatories  to  be  agreed  upon. 
See  judiciary  act,  chapter  280  of  1847,  sections  78,  79.  The  testimony 
is  to  be  taken  before  a  judge  of  any  court  of  record,  a  county  judge,  or 
justice  of  the  peace,  and  the  attendance  of  witnesses  may  be  compelled. 
So  far  the  proceeding  is  analogous  to  the  above,  but,  as  regards  the 
mode  of  taking  the  testimony,  filing  of  the  return,  and  its  absolute 
admissibility,  subject  only  to  all  legal  exceptions,  without  any  necessity 
to  prove  inability  to  attend,  it  beai*s  a  closer  analogy  to  an  exauiination 
on  commission. 

The  proceeding  is,  of  course,  special,  and  the  terms  of  the  section 
must  be  strictly  followed.  It  is  essential  that  the  stipulation  and  the 
interrogatories  should  be  signed  by  the  parties  or  their  attorneys,  and 
that  both  should  be  filed  with  the  return.  But  no  order  of  the  court 
appears  to  be  required. 

The  proceeding,  if  admissible,  is  unusual,  and  no  reported  decision 
appears  upon  the  subject. 

(J.)  Proceedings  on  Examination. 

Tlie  party  requiring  to  take  the  examination  of  a  witness  under  these 
provisions  must  prepare,  in  the  first  instance,  the  affidavit  required  by 
section  2,  stating  the  particulars  therein  required.  Generally,  it  is 
sworn  to  by  the  party,  but  this  is  not,  in  strictness,  necessary,  if  the 
attorney  is  equally  well  acquainted  with  the  facts. 

Especial  care  must  be  taken  to  see  that  every  branch  of  the  section 
is  satisfied ;  and  the  inability  of  the  witness  to  attend  must,  in  particu- 
lar, be  clearly  shown.  If  his  sickness  be  dangerous,  or  his  proposed 
departure  near,  the  affidavit  should  be  specific  on  these  points,  to  show 
the  necessity  of  taking  the  deposition  on  short  notice.  It  should  also 
be  unqualified  as  to  the  materiality  and  necessity  of  the  testimony,  and, 
when  made  by  the  party,  it  will  be  as  well  to  state,  in  the  ordinary 
form,  that  he  is  so  advised  by  counsel,  and  so  believes. 
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The  form  of  order  should  be  simultaneously  prepared.  If  the  witness 
is  able  to  attend  before  the  judge  without  inconvenience,  it  should  be  a 
positive  order,  in  that  form,  specifjdng  time  and  place.  The  place  is 
generally  at  chambers  or  before  the  judge  out  of  court ;  the  time  is,  of 
course,  matter  of  discretion,  as  the  necessities  of  the  case  may  require. 
Usually,  especially  in  cases  of  impending  departure,  it  is  very  sliort, 
but,  where  practicable,  a  longer  notice  should  be  given.     See  section  S. 

If  the  witness  be  infirm  or  confined  to  his  residence  by  sickness,  or 
if  he  resides  at  a  distance,  the  more  usual  course  will  be  to  appoint  a 
referee  under  the  powere  conferred  by  section  3,  as  amended  in 
1851.  The  order  to  be  submitted,  under  these  circumstances,  will  be 
in  the  form  of  an  order  to  show  cause.  It  is,  it  would  seem,  a  prerequi- 
site to  the  validity  of  this  order,  that  the  time  and  mode  of  service  upon 
the  adverse  party  should  be  specified  upon  its  face ;  and  this  precaution 
should  never  be  omitted. 

A  summons  must  also  be  prepared,  requiring  the  attendance  of  the 
witness  at  the  time  and  place  specified  in  the  order.  The  form  of  such 
a  summons  will  be  found  in  G(mghe  vs.  Laroche^  14  How.,  451  (453) ; 
G  Duer,  685  ;  6  Abb.,  284,  note.  The  only  alteration  necessary  will 
be  to  strike  out  the  reference  to  sections  390  and  391  of  the  Code,  when 
the  examination  is  not  that  of  a  party  to  tlie  record,  and  the  necessary 
adaptation  of  the  form  to  attendance  before  a  referee,  when  the  order 
so  provides. 

On  an  application  for  examination  before  the  judge  himself,  the 
a&idavit,  order,  and  summons  must  all  be  submitted,  and  his  signature 
obtained  to  the  two  latter. 

On  an  application  for  an  order  to  show  cause,  the  summons  should 
uot,  of  course,  be  presented  in  the  first  instance. 

If  the  order  be  absolute,  a  copy  of  it,  and  of  the  affidavit,  must  be 
served  on  the  adverse  attorney.  The  service  must  be  made  with  all 
practicable  dispatch,  especially  when  the  time  prescribed  for  the  exam- 
ination is  short.  Any  want  of  good  faith,  in  this  respect,  may  form 
ground  for  a  motion  to  exclude,  under  section  8. 

The  summons  should  also  be  served  upon  the  witness,  in  the  manner 
prescribed  by  section  44,  and  his  fees  paid.  It  is  equally  essential  that 
this  service  should  be  made  with  all  due  diligence.  In  the  event  of 
undue  delay,  the  non-attendance  of  the  witness  may  possibly  be  excused. 
See  ChdlmieTa  vs.  MeUmlle^  1  E.  D.  Smith,  502. 

Each  service  is  independent  in  its  natui*e,  but  both  are  equally 
essential.  The  one  is  for  the  purpose  of  giving  notice  to  the  advei*se 
party,  and  enabling  him  to  attend  and  protect  his  interests ;  the  other, 
to  compel  the  attendance  of  the  witness,  who  is  not  affected  by  the 
order.    See  Draper  vs.  Henniixgsen^  1  Bosw.,  611, 
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If  the  application  be  for  a  reference,  the  affidavit  and  order  must  be 
served  upon  the  adverse  party.  The  moving  party  tlien  attends  upon 
the  return  of  the  order  to  show  cause,  prepared  with  proof  of  service  as 
above. 

If  Iiis  adversary  fail  to  attend,  the  moving  party  takes  his  order  for  a 
reference  as  of  course.  If  practicable,  the  summons  may,  at  the  same 
time,  be  submitted  to  the  judge  for  his  signature,  specifying  the  time 
and  place  for  attendance  before  the  referee.  It  may,  however,  be 
signed  subsequently,  after  communication  with  the  latter.  It  seems 
moi*e  than  doubtful  whether,  under  section  10,  a  summons  issued  by 
the  referee  himself  would  be  of  any  avail  as  a  ground  for  subsequent 
proceedings. 

Having  obtained  the  order,  the  moving  party  must  serve  it  upon  his 
advei*sary,  and  must  serve  the  summons,  when  signed,  on  tlie  witness, 
in  the  manner  above  prescribed.  See  Draper  vs.  Hetmingsen^  sujtra. 
If  the  order  do  not  itself  prescribe  the  time  and  place  of  attendance,  a 
notice  of  that  time  and  place  must  accompany  it.  Both  services  nmsf 
be  made  in  good  faith,  and  with  all  practicable  dispatch,  for  the  reasons 
above  given. 

The  adverse  party  may,  however,  oppose  the  examination.  Where 
the  application  is  for  an  order  of  reference,  the  time  for  doing  so  will 
be  on  the  return  of  the  order  to  show  cause :  if  the  order  is  absolute, 
he  must  appear  and  do  so  at  the  time  and  place  appointed  for  examina- 
tion. And,  having  taken  his  objection,  lie  must  rely  on  it  If  he  pro- 
ceed to  cross-examine  the  witness,  it  will  be  waived.  Rmhinore  vs. 
IlaU,  12  Abb.,  420. 

The  particular  grounds  of  opposition  are  pointed  out  by  section  4. 
He  must  be  prepared  with  an  affidavit  substantiating  those  grounds  or 
one  of  them,  not  by  way  of  mere  traverse,  but  by  clear  and  substantive 
allegations  of  fact.  If  he  succeeds  in  doing  so  the  application  will  be 
dismissed. 

But,  if  he  fail  to  show  such  cause,  the  examination  will  of  course  pro- 
ceed, either  immediately  befoi'C  the  judge,  or  on  a  subsequent  occasion 
befoi-e  the  referee.  Whether  an  order  for  a  reference  can  be  granted, 
on  opposition  made  on  the  return  of  an  order  absolute,  has  been  doubt- 
ed.    See  MacDonald  vs.  Garr-isofi^  18  How.,  249  (250) ;  9  Abb.,  34. 

The  duty  of  the  officer  taking  the  examination  is  pointed  out  by  sec- 
tion 5.  Every  answer  or  declaration  of  the  witness  must  be  taken  down 
by  him,  if  required.  It  has  been  doubted,  however,  whether  he  is 
bound  to  take  down  questions  clearly  irrelevant  or  illegal,  or  whether 
he  has  not,  on  the  contrary,  the  power  to  exclude  them,  involving,  ot' 
uecessity,  the  exclusion  of  any  answer  thereto.  See  Oibaon  vs.  Pear- 
saU,  1  E.  D.  Smith,  90. 
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Nor  is  it  absolutely  necessary  that  the  deposition  should  be  taken 
down  in  the  handwriting  of  the  judge  himself,  or  incumbent  upon  him 
to  order  a  reference.  He  may  employ  an  amanuensis  for  that  purpose, 
and  the  deposition,  if  taken  in  his  presence,  may  be  taken  whilst  other 
business  is  going  on  before  him.  He  must  administer  the  proper  oath ; 
must  see  that  every  answer  or  declaration  required  by  either  party  is 
iuserted ;  that  the  deposition  is  carefujly  read  to  the  witness,  and  that 
the  witness  subscribes  it ;  but  these  objects  can  be  accomplished  by  his 
presence  and  general  superintendence,  without  the  necessity  of  his  per- 
sonal attention  .during  the  whole  time.  McDonald  vs.  Garrison^  18 
How.,  249  ;  9  Abb.,  34. 

This  done,  he  must  add  his  own  certificate,  showing  compliance  with 
the  requirements  of  sections  5  and  6,  on  which,  the  deposition  will  then 
have  been  regularly  taken  pursuant  to  the  statute.  Same  case.  As  to 
the  presumption  that  a  deposition  has  been  correctly  taken,  wher 
objected  to  on  purely  technical  grounds,  see  Sheldon  vs.  Wood^  ? 
Bosw.,  267. 

The  examination  is  subject  to  the  same  incidents  as  one  taken  viv(^ 
voce  at  the  trial.    If  the  adverse  party  omit  to  object  to  the  introduc 
tion  of  incompetent  evidence  at  the  time  it  is  tendered,  and  to  have  his 
objection  noted,  he  cannot  raise  it  when  the  deposition  is  read.     Ward 
vs.  Whitney^  4  Seld.,  442. 

And  any  technical  objection  to  the  taking  of  the  deposition  will  be 
waived,  if  the  party  objecting  subsequently  appears  and  cross-examines 
the  witness.     Rushmore  vs.  HaU^  12  Abb.,  420. 

The  course  to  be  pursued  before  a  referee  is  substantially  the  same ; 
it  may  be  donbtftil,  however,  whether,  under  these  circumstances,  the 
referee  is  not  bound  to  take  the  evidence  down  in  person,  or,  at  the 
least,  to  bestow  his  personal  attention  to  it  during  the  whole  proceed- 
ing. The  same  considerations  as  to  inconvenience,  which  are  dwelt 
upon  in  McDonald  vs.  Oarrison^  supra^  do  not  apply  under  these  cir- 
cumstances. 

When  complete,  the  deposition  must  be  filed  within  ten  days,  as 
required  by  section  6.  This  precaution  should  never  be  omitted.  It  is, 
however,  directory,  and,  under  proper  circumstances,  the  court  may 
relieve  against  the  omission.  BurdeU  vs.  Burddl^  1  Duer,  625 ;  11 
L.  O.,  189. 

It  is  clear  that  the  usual  power  of  adjournment  exists,  where  the 
examination  cannot  be  completed  in  one  sitting  (see  Mo/cDoniald  vs. 
Garrison^  supra) ;  and  that  if  the  adverse  party  fails  to  attend,  the 
mover  may  proceed  in  his  absence. 

If  the  witness  himself  fail,  or  neglect  to  attend  at  the  time  or  place 
appointed,  his  attendance  may  be  enforced. 

Vol.  n.— 20 
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The  moving  party  should,  under  these  circumstances,  apply  to  the 
judge  or  oflScer  who  made  the  original  order,  on  proof  of  due  service  of 
the  summons  and  of  the  witness's  fjiilure  to  attend  ;  and  such  judge  or 
oflScer  may  issue  his  warrant  to  the  sheriff  to  apprehend  the  witness 
and  bring  him  up  to  be  examined.  That  warrant  must  be  signed  by 
the  judge.  Section  46.  It  can  scarcely  be  contended  that  it  will  be 
competent  for  a  referee  to  issue  such  a  warrant.  The  powers  conferred 
on  him,  under  section  272  of  the  Code,  are  only  those  of  the  court  upon 
a  trial,  not  those  of  a  judge  in  a  special  proceeding. 

Where  a  warrant  so  issued  is  executed,  the  adverse  party  should  be 
served  with  notice  to  attend  the  examination,  specifying  time  and  place, 
and  the  person  before  whom  it  is  to  be  taken  or  continued. 

Any  contumacy  on  the  part  of  the  witness,  when  in  attendance,  may 
be  punished  as  a  contempt,  under  the  powers  conferred  by  section  47 
The  witness  is,  however,  secured  his  usual  privileges  by  section  51,  as 
above  noticed. 

To  charge  the  witness  in  contempt,  the  moving  party  must,  of  course, 
pursue  strict  practice  throughout,  as  necessary  in  all  similar  cases. 

A  deposition  might,  it  seems,  be  suppressed,  for  the  refusal  of  a  wit- 
ness to  answer  a  question  in  cross-examination.  See  Bximett  vs.  Pha- 
Ion,  19  How.,  530 ;  11  Abb,,  157.  See  also  below,  under  head  o{Depo- 
ntions  on  Commission,  Mere  technical  defects  must  be  objected  to  in 
this  form ;  if  delayed  until  the  trial,  the  defect  may  be  held  to  be  waived. 
Sheldon  vs.  Wood,  2  Bosw.,  267. 

A  deposition  taken  before  the  death  of  a  party,  is  not  deprived  of  it* 
effect,  but  may  be  read  in  the  suit  when  duly  revived.  Markoe  vs. 
Aldrich.  1  Abb.,  55. 

{c,)  Keading  on  Trial. 

To  enable  the  deposition  to  be  read  on  the  trial,  proof  must  be  given 
of  the  particulars  required  by  section  7. 

A  party  is  now  clearly  competent  to  prove  the  absence  of  the  witness 
from  the  state,  and  was  held  so  before  the  recent  amendment.  Harris 
vs.  Ely,  Seld.  Notes,  Dec.  30th,  1852,  p.  35 ;  Nixon  vs.  Palmer,  10 
Barb.,  175.  But,  before  that  amendment,  the  adverse  party  could  not, 
it  seems,  testify  to  exclude  it.  Nixon  vs.  Palmer,  supra,  Not  affected 
by  the  general  reversal,  4  Seld.,  398. 

Where  absence  from  the  state  is  the  ground  relied  on,  that  absence 
must  be  proved  to  have  continued,  and  to  be  then  existent,  so  that  the 
attendance  of  the  witness  cannot  be  procured  by  ordinary  process. 
Such  proof  must  be  by  direct  evidence,  for  which  purpose  the  wife  of 
the  witness  might  be  called.     Proof  of  her  mere  declaration  to  that 
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effect  has,  however,  been  held  insuflEicient,  without  other  testimony  in 
corroboration.    Fry  vs.  Bennett^  4  Duer,  247 ;  1  Abb.,  289. 

Mere  proof  of  a  return  to  the  state  will  not,  however,  avail  to  exclude 
the  deposition,  unless  it  be  proved  that  the  witness  was  within  it  at  a 
period  immediately  antecedent  to  the  trial.  Markoe  vs.  Aldrich^  1 
Abb.,  55.  And  proof  of  residence  in  another  state  creates  a  presump- 
tion of  absence,  which  it  will  lie  on  the  adverse  party  to  rebut.  Nixon 
vs.  Palmer^  supra.  See  also,  generally,  as  to  what  will  be  sufficient 
primd  facie  proof,  Donnell  vs.  Walsh^  6  Bosw.,  621. 

Proof  of  absence  or  inability  will  be  sufficient,  if  given  satisfactorily, 
as  of  the  time  that  the  deposition  was  actually  tendered  in  evidence,  in 
due  course,  without  regard  to  the  ulterior  progress  of  the  trial.  Shel- 
don vs.  Wood^  2  Bosw.,  267. 

Proof  of  diligent  endeavor  to  find  the  witness,  but  without  success, 
will  also  be  sufficient.     Roberts  vs.  Carter^  28  Barb.,  462. 

If  a  new  trial  be  had,  the  fact  that  the  deposition  was  read  upon  the 
former  occasion  will  not  be  sufficient  to  render  it  admissible.  Fresh 
proof  must  be  tendered  as  to  the  inability  of  the  witness  to  attend  at 
that  time.  Weeks  vs.  Lowerre^  8  Barb.,  530.  And  it  is  also  laid  down 
tliat,  under  these  circumstances,  nothing  short  of  the  death  of  the  wit- 
ness will  suffice,  if  the  ground  of  inability  be  absence  from  the  state. 
If  so  absent,  his  evidence  must  then  be  taken  by  commission.  See 
cases  there  cited,  especially  Wilbur  vs.  Selden,  6  Cow.,  162. 

When  produced  and  read,  the  deposition  is  subject  to  the  same  inci- 
dents as  evidence  actually  given  on  the  trial.  If  the  adverse  party 
allow  incompetent  evidence  to  be  given  at  the  time  of  the  original 
examination,  without  having  his  objection  noted,  he  cannot  raise  it  on 
the  subsequent  reading.    Ward  vs.  Whitney^  4  Seld.,  442. 

So  also  as  to  documentary  evidence.  The  mere  fact  that  a  paper  is 
technically  proved,  on  a  deposition  de  bene  esse,  does  not  entitle  the 
adverse  party  to  read  it,  or  offer  evidence  of  its  contents,  without  giv- 
ing notice  to  produce,  or  procuring  a  discovery  in  the  ordinary  manner. 
Edmonsione  vs.  Hartshome^  19  K.  Y.,  9. 

A  witness,  examined  de  bene  esse,  cannot  be  impeached  on  the  trial. 
In  respect  of  statements  made  subsequent  to  his  deposition,  unless  he  be 
called,  and  interrogated  as  to  those  statements,  either  vivd  voce  or  on 
commission.  Stacey  vs.  GraJiam,  4  Kern.,  492  ;  affirming  sarne  casSj  3 
Duer,  444. 

§  211.  Proceedings  to  Perpetuate  Testimony. 

Proceedings  for  this  purpose  are  substantially  of  the  same  nature  as 
hose  noticed  in  the  last  section.     They  may  be  taken  in  a  suit  cither 
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actually  pending  or  expected  to  be  brought.  In  the  latter  case,  they 
are  strictly  a  special  proceeding,  but,  in  the  former  aspect,  they  fall 
within  the  province  of  this  work. 

They  are  regulated  exclusively  by  the  Revised  Statutes,  article  V., 
title  III.,  chapter  VII.,  part  HI. ;  2  R.  S.,  398  to  400,  inclusive. 

The  first  section  (33)  of  the  title  provides  that 

Any  person  who  is  a  party  to  a  suit  pending  in  any  court  of  this  state,  or 
who  expects  to  be  a  party  in  any  suit  about  to  be  commenced,  may  cause 
the  testimony  of  any  witness  material  to  him  in  the  prosecution  or  defence 
of  such  suit  to  be  taken  conditionally,  and  to  be  perpetuated. 

The  next  section  (34)  runs  thus : 

Upon  producing  to  any  justice  of  the  Supreme  Court,  or  to  any  officer 
authorized  to  perform  the  duties  of  such  justice  at  chambers,  or  to  the  first 
judge  of  the  county  courts  of  any  county,  due  proof  by  affidavit, 

1.  That  the  applicant  is  a  party  to  a  suit  actually  pending  in  some  court 
of  record  in  this  state,  or  that  such  applicant  has  good  reason  to  expect  to 
be  made  a  party  to  a  suit  in  such  court  of  record ;  and, 

2.  That  the  testimony  of  any  witness  within  this  state  is  material  and 
necessary  to  the  prosecution  or  defence  of  such  suit ;  and, 

3.  If  such  suit  be  not  actually  commenced,  that  the  paity  expected  to  be 
adverse  to  the  applicant  resides  within  this  state,  and  is  of  full  age : 

Such  officer  shall  appoint  a  place  within  the  county  where  such  witness 
resides,  and  a  time  not  less  than  fourteen  days  from  the  date  of  such  order, 
for  the  examination  of  such  witness. 

N.  B. — ^The  original  section  also  proTidoa  for  proceedings  before  a  master  in  chanceiy. 
This  portion  of  it  is,  of  course,  obsolete. 

Under  section  41,  express  power  is  given  to  the  officer  to  whom 
application  is  made,  to  order  the  examination  to  be  had  before  any 
other  officer,  competent  to  act  under  section  34,  residing  in  the  same 
county  with  the  witness,  and  the  officer  so  nominated  has  the  same 
powers  as  if  the  order  had  been  originally  made  by  him. 

Under  this  section,  it  has  been  held  that,  in  proceedings  in  the  Supe- 
rior Court  (and  consequently  in  any  other  court  of  special  or  limited 
jurisdiction),  a  judge  of  the  Supreme  Court  may  make  the  order,  and 
may  order  the  deposition  to  be  taken  before  the  county  judge  of  the 
county  where  the  witness  resides.  Such  county  judge  has  also  jurisdic- 
tion to  make  the  order,  on  application  to  him.  Sheldon  vs.  Wood^  2 
Bosw.,  267. 

The  entitling  of  the  affidavit  may  be  in  either  court,  and  any  error  in 
this  respect  is  immaterial.    Same  case. 

But  the  affidavit,  when  presented,  must  show  on  its  face,  not  merely 
that  the  testimony  is  material  and  necessary,  but  that  the  object  of  the 
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application  is  to  perpetuate  it,  and  that  such  perpetuation  is  necessary. 
See  Paton  vs.  Westervdt^  5  How.,  399. 

The  next  section  (35)  provides  for  the  issuing  of  a  summons  to  the 
witness,  by  the  officer  applied  to,  similar  to  that  in  the  case  of  a  condi- 
tional examination.  It  must,  of  course,  be  framed  with  reference  to 
this  particular  statute,  and  must  be  duly  served,  as  on  a  conditional 
examination. 

The  order  directing  the  examination  must  be  served  on  the  adverse 
parties,  or  on  the  parties  named  in  the  affidavit  as  expected  parties,  if 
no  suit  be  pending.  Such  service  must  be  in  the  usual  form.  If  no 
suit  be  pending,  it  must  be  personal  on  the  expected  party ;  if  other- 
wise, it  may  be  made  in  the  usual  manner.  But,  in  either  case,  it  must 
be  made  at  least  ten  days  before  the  time  appointed  for  the  exam- 
ination. 

Satisfactory  evidence  must  be  given  to  the  officer  applied  to  that  ser- 
vice has  been  made  as  above.  On  such  proof  being  given,  he  may  then 
proceed,  on  the  day  appointed,  and  such  other  days  to  which  the  matter 
shall,  from  time  to  time,  be  duly  adjourned,  as  may  be  necessary,  to 
take  the  deposition  of  the  witness  conditionally.     Section  36. 

The  regulations  as  to  taking  the  deposition  are  the  same  as  those  on 
an  examination  de  hene  esse  (section  37).  It  must,  under  the  same  sec- 
tion, be  filed  in  the  office  of  the  clerk  of  the  county  in  which  it  was 
taken,  together  with  the  original  order  for  examination,  the  original 
affidavit,  and  those  proving  the  service.  In  this  particular  it  di£Eers 
from  an  examination  de  heiie  esse,  nor  is  there  any  provision  to  author- 
ize its  being  taken  by  a  referee. 

It  likewise  differs  further,  inasmuch  as  no  provision  is  made  for  al- 
lowing the  examination  to  be  opposed  by  the  adverse  party.  If  the 
application  be  objectionable,  he  must  therefore  proceed  by  way  of  inde- 
pendent motion,  either  to  prevent  the  taking  of  the  deposition,  or  to 
suppress  it,  when  taken.  Such  application,  if  made,  should  be  ground- 
ed on  affidavits,  showing  the  absence  of  good  faith  in  the  transaction, 
or  irregularity  in  the  proceedings.  It  does  not  seem  as  if  any  objection 
can  be  made  on  the  ground  of  the  precaution  being  unnecessary.  Cases 
may  be  supposed,  however,  where  the  tender  of  a  stipulation  might 
render  it  virtually  so. 

Under  section  38,  the  original  affidavits  or  certified  copies  of  them 
are  presumptive  evidence  of  compliance  with  the  provisions  of  the 
statute. 

Section  39  provides  for  the  reading  of  the  deposition  of  the  witness, 
taken  in  the  manner  above  prescribed,  on  the  trial  of  the  actual  or 
expected  suit,  if  brought. 

To  enable  it,  due  proof  must  be  given  of  the  death  or  insanity  of  the 
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witness,  or  of  his  inability  to  attend,  by  reason  of  old  age,  sickness,  or 
settled  infirmity. 

But  absence  from  the  state,  not  being  mentioned  in  the  section,  will 
not  form  ground  for  admission  of  the  deposition.  Under  these  circum- 
stances th^  deposition  must  be  taken  after  the  suit  is  absolutely  com- 
menced, either  conditionally,  and  not  under  these  provisions,  or  by  com- 
mission. 

It  will  be  observed  that  no  provision  is  made  for  the  examination  of 
a  witness  by  conamission,  for  the  purpose  of  perpetuation  only.  This 
course  cannot,  therefore,  be  taken  in  view  of  an  expected  suit.  And, 
in  one  pending,  the  examination  should  be  had  in  the  ordinary  form, 
and  not  under  these  special  provisions. 

Under  the  same  section,  a  certified  copy  of  the  deposition  may  be 
given  in  evidence.  This  provision  was  peculiarly  necessary,  as,  unlike 
a  deposition  de  bene  esse^  the  filing  does  not  take  place  in  the  county  of 
venue,  but,  on  the  contrary,  in  that  where  the  examination  is  taken. 

The  deposition  may  be  given  in  evidence  by  either  party  (§  39),  and, 
when  read,  is  subject  to  precisely  the  same  general  incidents  as  one 
taken  ds  bene  e^e,  in  the  ordinary  mode.     See  section  40. 

Any  objections  on  the  score  of  regularity  would  seem,  by  the  terms 
of  the  article,  to  be  raisable  on  the  deposition  being  tendered  in 
evidence.  It  may,  however,  be  more  prudent  to  do  so  by  a  previous 
motion,  especially  when  technical  in  their  nature.  See  Sheldon  va. 
Wood^  2  Bosw.,  267,  referred  to  in  last  section. 

As  to  the  mode  of  compelling  the  deposition  of  the  witness,  when 
summoned,  see  sections  45  and  46,  cited  under  preceding  head. 


§  212.  Depositions  for  Use  in  Other  States. 

This  branch  of  practice  is  provided  for  by  article  IV.  of  the  title  of 
the  Kevised  Statutes  above  referred  to ;  2  li.  S.,  397,  398. 

The  proceeding  falls  properly  without  the  scope  of  the  present  work. 
A  glance  at  it  may,  however,  be  convenient.  As  to  the  power  to  enforce 
the  delivery  of  an  account,  or  the  production  of  books  in  such  a  case, 
see  Eldridge  vs.  Chapman^  13  Abb.,  68,  note. 

In  the  title,  depositions  to  be  used  in  other  countries  seem  to  have 
been  contemplated,  but  the  enactments  only  refer  to  suits  pending  in 
the  courts  of  some  other  state  of  the  United  States.     Section  29. 

The  attendance  of  witnesses  on  a  commission  issued  by  the  coiirts  of 
another  country  may,  however,  be  enforced  by  means  of  proceedings  in 
the  nature  of  an  answer  to  letters  rogatory  issued  by  the  Supreme 
Court,  by  virtue  of  its  general  jurisdiction,  but  not  by  a  tribunal  of 
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limited  powers.     See  in  the  matter  of  a  foreign  commission,  5  Sandf., 
674,  and  note,  p.  680. 

Wlien  a  commission  to  take  testimony  for  the  purposes  of  such  a  suit 
has  been  issued,  application  may  be  made  to  a  judge  of  the  Supreme 
Court,  circuit  judge,  Supreme  Court  commissioner,  or  county  judge, 
for  a  summons  requiring  the  witness  to  attend  before  the  commissioners. 
The  application  must  be  founded  on  proof  that  the  testimony  is  mate- 
rial    Section  30. 

The  summons  must  specify  time  and  place ;  the  place  to  be  within 
the  county  where  the  witness  resides,  or  within  forty  miles  of  his  resi- 
dence, if  out  of  the  county.     Section  31. 

Under  section  32,  a  summons  may  also  issue,  without  an  actual  com- 
mission, on  proof  that  it  will  be  admissible  in  the  state  where  it  is  to 
be  used. 

Under  chapter  191  of  1831,  upon  similar  proof  being  given,  a  justice 
of  the  peace  may  summon  aud  may  take  the  deposition,  for  similar  pur 
px>ses,  of  a  witness  residing  in  the  same  town. 

§  213.  Depositions  on  Commission. 

This  important  branch  of  procedure  is  merely  recognized,  but  nof 
provided  for  by  the  Code.  The  practice  is  wholly  regulated  by  th< 
Revised  Statutes,  article  IL,  title  III.,  chapter  VII.,  part  III.,  2  R.  S., 
393  to  396  inclusive. 

(a.)  Statutory  Provisions. 

The  following  is  the  effect  of  these  provisions : 
The  first  of  them  (section  11)  confers  the  general  authority  in  the 
following  terms : 

Whenever  an  issue  of  fact  shall  have  been  joined  in  any  action  in  a 
court  of  law,  being  a  court  of  record,  and  it  shall  appear  on  the  application 
of  either  party,  that  any  witness  not  residing  within  this  state,  is  material 
in  the  prosecution  or  defence  of  such  action,  the  court  may,  upon  such  terms 
as  it  shall  think  proper,  award  a  commission  to  one  or  more  competent  per- 
sons, authorizing  them,  or  any  one  of  them,  to  examine  such  witness  on 
oath,  upon  the  interrogatories  annexed  to  such  commission ;  and  to  return 
the  same  according  to  the  directions  given  with  such  commission. 

The  next  two  sections  (12  and  13)  provide  for  the  issuing  of  a  com- 
mission by  a  judge  of  the  Supreme  Court,  in  vacation,  on  a  ten  days' 
notice  to  die  adverse  party.  In  other  tribunals,  and  in  the  Supreme 
Court  in  term  time,  it  is  clear  that  the  application  can  only  be  made  to 
the  court  as  such,  on  the  ordinary  notice  of  motion. 

Section  14  provides  for  the  settlement  of  the  interrogatories  thus : 
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The  interrogatories  to  be  annexed  to  such  commission,  shall  be  settled 
by  a  judge  of  the  court  in  vacation,  or,  if  the  action  be  in  the  Supreme  Court, 
by  a  justice  thereof,  a  circuit  judge,  or  any  Supreme  Court  commissioner, 
or  other  officer  authorized  to  perform  the  duties  of  such  commissioner,  upon 
such  notice  as  shall  be  established  by  the  practice  of  the  court. 

The  settlement  to  be  so  made  is  thus  provided  for  by  section  15  : 

In  setting  such  interrogatories,  either  party  shall  be  allowed  to  insert 
any  question  pertinent  to  the  cause,  which  he  shall  propose.  The  officer 
settling  the  same,  shall  indorse  his  allowance  thereof,  and  annex  them  to  the 
commission.  Upon  the  commission  he  shall  direct  the  manner  in  which  it 
shall  be  returned,  and  may,  in  his  discretion,  direct  the  same  to  be  returned 
by  mail,  addressed  to  the  clerk  of  the  court,  out  of  which  it  shall  issue  ;  or, 
if  issued  out  of  the  Supreme  Court,  addressed  to  the  clerk  of  the  county  in 
which  the  venue  in  such  action  shall  be  laid,  designating  the  name  of  such 
derk,  and  his  residence. 

The  following  facilities  are,  however,  given  with  respect  to  the  return 
of  the  commission,  by  section  21,  allowing  the  parties  to  regulate  it  by 
stipulation  : 

The  parties,  or  their  attorneys,  may,  in  writing,  agree  on  the  manner  in 
which  a  commission  for  the  examination  of  witnesses  may  be  returned ;  and, 
>n  filing  such  agreement  with  the  clerk  of  the  court,  the  attorney  for  the 
party  suing  out  the  same,  may  indorse  thereon  a  direction  according  to  such 
agreement ;  and  such  commission  shall  be  returned  accordingly. 

The  mode  in  which  the  commission,  when  issued,  is  to  be  executed, 
i&  thus  prescribed  in  detail  by  section  IG  : 

The  persons  to  whom  such  commission  shall  be  directed,  or  any  one  of 
Zhem,  unless  otherwise  expressly  directed  therein,  shall  execute  the  same  as 
follows  : 

1.  They  or  any  one  of  them  shall  publicly  administer  an  oath  to  the  wit- 
nesses named  in  the  commission,  that  the  answers  given  by  such  witnesses 
to  the  interrogatories  proposed  to  them,  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  ; 

2.  They  shall  cause  the  examination  of  each  witness  to  be  reduced  to 
writing,  and  to  be  subscribed  by  him,  and  certified  by  such  of  the  commis- 
sioners as  are  present  at  the  taking  of  the  same ; 

3.  If  any  exhibits  are  produced  and  proved  before  them,  they  shall  be 
annexed  to  the  depositions  to  which  they  relate,  and  shall  in  like  maimer 
be  subscribed  by  the  witness  proving  the  same,  and  shall  be  certified  by  the 
commissioners  ; 

4.  The  commissioners  shall  subscribe  their  names  to  each  sheet  of  the 
depositions  taken  by  them ;  they  shall  annex  all  the  depositions  and  exhibits 
to  the  commission,  upon  which  their  return  shall  be  indorsed ;  and  they 
shall  close  them  up  under  their  seals,  and  shall  address  the  same,  when  so 
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dosed,  to  the  clerk  of  the  court  from  which  the  commission  issued,  or  to  the 
clerk  of  the  county  in  which  the  venue  shall  he  laid,  as  shall  have  been 
directed  on  the  commission,  at  his  place  of  residence ; 

5.  If  there  is  a  direction  on  the  commission  to  return  the  same  by  mail, 
they  shall  immediately  deposit  the  packet  so  directed  in  the  nearest 
post-office  ; 

6.  If  there  be  a  direction  on  the  commission  to  return  the  same  by  an 
agent  of  the  party  who  sued  out  the  same,  the  packet  so  directed  shall  be 
delivered  to  such  agent. 

A  copy  of  this  section  shall  be  annexed  to  every  commission  authorized 
by  this  article. 

Section  17  prescribes  that  if  the  packet  be  delivered  to  an  agent,  he 
shall  deliver  it  to  the  clerk  to  whom  it  is  directed,  or  to  a  judge  of  the 
court,  who  shall  receive  and  open  it  on  the  agent  making  affidavit  that 
he  received  it  from  the  commissioners,  and  that  it  has  not  been  since 
opened  or  altered ;  and  section  18  provides  for  a  similar  delivery  by  an- 
other person  in  the  event  of  the  death,  sickness,  or  inability  of  the  agent. 

Section  19  provides  thus  : 

The  clerk  or  judge  receiving  and  opening  such  commission  and  return, 
shall  immediately  file  the  same  in  the  office  of  the  clerk  of  the  court  from 
which  it  issued,  or,  if  the  action  be  pending  in  the  Supreme  Court,  in  the 
office  of  the  clerk  of  the  county  in  which  the  venue  in  the  action  is  laid. 

Section  20  as  follows  : 

If  the  packet  containing  such  commission  and  return  be  transmitted  by 
mail,  the  clerk  to  whom  the  same  shall  be  addressed,  shall  receive  the  same 
from  the  post-office,  and  open  and  file  it  in  his  office. 

Section  21,  authorizing  a  diflferent  mode  of  return  on  agreement  by 
the  parties,  has  been  above  cited. 

The  disposition  of  the  documents  when  returned,  is  thus  provided 
for  by  section  22  : 

The  commission,  returns,  depositions,  and  exhibits  thereto  annexed,  shall 
remain  on  file  in  the  office  of  the  clerk  to  whom  the  same  were  addressed, 
unless  the  court,  by  a  special  order,  shall  direct  them  to  be  filed  in  the  office 
of  some  other  clerk.  They  shall  at  all  times  be  open  to  the  inspection  of 
the  parties,  who  shall  be  entitled  to  copies  of  such  parts  thereof  as  they 
may  require,  on  payment  of  the  fees  allowed  by  law. 

Section  23  provides  that  the  depositions  taken  as  above,  or  an  exem- 
plification thereof,  when  the  originals  are  filed  in  any  other  county 
than  that  of  trial, 

"  May  be  offered  and  used  in  evidence  on  the  trial  of  the  cause  by  either 
party ;  and  every  objection  to  the  competency  or  credibility  of  a  witness  so 
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examined,  or  to  the  competency  or  relevancy  of  any  question  put  to  him, 
or  of  any  answer  given  by  him,  may  be  made  in  the  same  manner,  and  vnih 
the  like  effect,  as  if  such  witness  were  personally  examined  at  such  trial.'^ 

The  last  section  (24)  provides  in  like  manner  for  the  issuing  of  a  com- 
mission after  interlocutory  judgment,  for  the  purposes  of  an  assessment 
of  damages. 

By  the  amended  judiciary  act,  chapter  470  of  1847,  section  15,  power 
was  given  to  apply  in  vacation  or  term  time,  to  any  judge  of  the 
Supreme  Court,  or  to  any  county  judge  at  chambers,  in  the  county  of 
his  residence,  even  out  of  the  county  of  venue.  The  general  powers 
thus  conferred  upon  a  county  judge  seem,  however,  to  be  restricted  by 
the  subsequent  provisions  of  the  Code.  See  Erwin  vs.  Yoorhies,  26 
Barb.,  127. 

The  present  rules  of  the  court  are  wholly  silent  as  to  the  period  or 
form  of  notice  to  be  given  for  the  settlement  of  interrogatories,  notwith- 
standing the  direction  in  section  14.  The  period  of  four  days  was, 
however,  prescribed  by  the  previous  rules  on  the  subject.  See  former 
common-law  rule  65,  and  chancery  rule  87,  and  there  can  be  no  doubt 
of  such  practice  being  to  be  treated  as  established.  See  Code,  section 
469,  rule  93. 

(J.)  Nature  of  Application. 

The  appropriate  period  for  this  proceeding  is  on  the  final  joinder  of 
issue,  and  it  will  be  expedient  to  take  it  as  soon  after  as  practicable, 
with  a  view  to  obtaining  the  necessary  stay  of  proceedings,  so  as  to  pre- 
vent the  adverse  party  from  forcing  on  the  cause  before  the  testimony 
is  taken. 

The  proper  period  for  the  application  is  within  twenty  days  after  such 
final  joinder,  and,  if  then  made,  both  the  issuing  of  the  commission,  and 
the  granting  of  a  stay  of  proceedings  until  its  return,  will  be  almost  a 
matter  of  course.  Batik  of  Charleston  vs.  Hurlbut^  1  Sandf.,  717 ;  1  C.  R., 
96.  Nor  will  the  service  of  notice  of  trial  by  the  adverse  party  within 
that  time  affect  the  application.  Brohaw^fs.  Bridgman^  6  How.,  114 ; 
1  C.  R.  (N.  S.),  407.  If  delayed  further,  the  payment  of  costs  may  be 
imposed,  unless  it  be  clearly  shown  that  there  has  been  no  unnecessary 
delay.  Same  case.  Or,  if  due  diligence  be  shown,  they  may  be  merely 
ordered  to  abide  the  event.    Foster  vs.  Agassiz,  3  C.  R.,  160. 

It  is,  however,  by  no  means  to  be  assumed  that,  if  delayed  till  a  later 
period,  the  application,  or  even  a  stay  of  proceedings,  may  not  be 
granted.  The  matter  rests  entirely  in  the  discretion  of  the  court,  which 
will  be  exercised  according  to  the  circumstances.  Usually  the  com- 
mission will  be  issued,  with  or  without  a  stay,  as  the  case  may  require, 
terms  being  imposed  if  necessary  for  the  protection  of  the  adverse  party. 
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See  Ring  vs.  MoU^  2  Sandf.,  683.  And  nnless  the  application  is  shown 
not  to  be  made  in  good  faith,  it  is  very  much  a  matter  of  course  to 
grant  it,  on  a  primd  facie  case  being  shown.  Shvfelt  vs.  Power ^  10 
How.,  286.  See  also  MacDonald  vs.  Garrison^  2  Hilt.,  510 ;  9  Abb.,  178. 

If  unduly  or  unreasonably  delayed,  the  application  will  be  refused. 
Forrest  vs.  Forrest^  3  Bosw.,  661 ;  9  Abb.,  2S9.  See  also,  as  to  laches 
in  making  it.     Wright  vs.  Jessup^  3  Duer,  642. 

Where,  too,  the  object  proposed  was  merely  to  obtain  cumulative 
testimony  on  a  contested  point,  and  the  cost  of  executing  the  commis- 
sion would  have  exceeded  the  value  of  the  matter  in  controversy,  an 
application  was  refused.     Mitchell  vs.  Mo/itgomery^  4  Sandf.,  676. 

Under  ordinary  circumstances,  the  stay  of  proceedings,  when  granted, 
is  absolute,  until  the  actual  return  of  the  commission,  however  long 
may  be  the  time  necessary  for  that  purpose.  In  extreme  cases,  how- 
ever, the  court  will  interfere.     Thus : 

Where  sufficient  time  had  elapsed,  priTud  faciei  to  have  obtained  the 
return  of  a  commission  so  issued  with  a  stay  of  proceedings,  the  Supe- 
rior Court,  in  Vosa  vs.  Fielden^  2  Sandf.,  690,  laid  down  the  rule  to  b(. 
pursued  in  future,  in  the  following  terms :  "  On  considering  the  matter, 
we  think  the  rule  ought  to  be  that  tlie  parties,  in  a  case  like  this,  have 
liberty  to  go  to  trial  at  the  next  term.  If  the  commission  be  not  then 
returned,  it  will  be  incumbent  on  the  other  party  to  apply  for  a  further 
stay.  This  will  give  to  the  party  desirous  to  go  to  trial  an  opportu- 
nity to  answer  the  statements  on  which  his  adversary  relies  for  contin- 
uing the  stay  of  proceedings  and  obtaining  further  time  to  procure  the 
testimony.  Such  will  be  the  practice  in  future,  where  it  appears  that 
sufficient  time,  prim&fade^  has  elapsed  for  the  execution  and  return  of 
the  commission." 

And  an  inquest,  disregarding  a  stay  actually  granted,  will  be  void, 
even  although  the  order  itself  may  be  impeachable  for  irregularity. 
See  Blachmar  vs.  Van  Inwager^  5  How.,  367  ;  1  C.  R.  (N.  S.),  80. 

Depositions  may  be  taken  on  commission  for  the  purposes  of  an  inter- 
locutory application.  Vide  2  E.  S.,  554,  sections  24,  25.  But  the  tes- 
timony of  a  party  cannot  be  taken  for  that  purpose.  Slake  vs.  Andre^ 
18  How.,  159  ;  9  Abb.,  420  ;  Huelin  vs.  Eidner,  6  Abb.,  19. 

The  testimony  of  parties,  for  the  purposes  of  trial,  may,  however,  be 
taken  on  commission,  whether  adverse,  or  on  their  own  behalf.  Brock- 
viay  vs.  Stanton^  2  Sandf.,  640  ;  1  C.  E.,  128  ;  Shufelt  vs.  Pcrwer^  10 
How.,  286  ;  BigeU/w  vs.  Mallory^  17  How.,  427  ;  Burling  vs.  Ogden^ 
14  How.,  75  ;  6  Duer,  681 ;  Block  vs.  Ila/iSy  8  Abb.,  335  ;  supporting 
also  Fairbanks  vs.  Tregent^  16  How.,  187  ;  7  Abb.,  21.  The  contrary 
decisions  in  Fairbanks  vs.  Tregent^  at  general  term,  17  How.,  258  ;  8 
Abb.,  66,  and  HuU  vs.  Wheeler^  7  Abb.,  411,  are  now  overruled.    The 
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right  is  seemingly  admitted,  but  its  exercise,  under  the  special  circum- 
stances, denied  in  the  early  case  of  Merrlfield  vs.  Cooley^  4  How.,  272. 
A  commission  is  issuable,  after  decree  made,  for  the  purpose  of  car- 
rying out  its  provisions.  See  Forrest  vs.  Forrest^  3  Bosw.,  661 ;  9 
Abb.,  289,  supra. '  But  not  on  supplementary  proceedings.  Crraham 
vs.  GoJhum^  14  How.,  52 ;  6  Duer,  678. 

(<?.)  Proceedings  on  Application. 

The  entry  of  an  order  for  this  purpose,  by  consent,  is  not  nnusual 
when  the  application  is  made  in  due  season,  and  clearly  admissible. 
The  consent  should,  of  course,  contain  all  the  requisites  for  an  order ; 
the  names  and  residences  of  the  witnesses  proposed  to  be  examined 
must  be  stated  upon  its  face ;  it  must  authorize  the  entry  of  an  order ; 
and,  if  any  special  directions  as  to  the  return  of  the  commission  are 
considered  desirable,  they  should  be  incorporated  in  it.  It  may  also 
provide  for  a  stay  of  proceedings.  It  is  an  usual,  and  will  be  a  con- 
venient practice,  to  prepare  and  submit  the  proposed  interrogatories  to 
the  adverse  party  at  the  time  when  a  consent  is  applied  for,  so  as  to 
enable  him  to  judge  of  the  propriety  of  giving  it,  and  also  with  a  view 
to  completing  the  whole  proceeding  off-hand. 

If  a  consent  be  not  obtained,  or  not  asked  for,  the  application  must 
6e  grounded  on  affidavit,  satisfying  the  requirements  of  section  11.  It 
must  state  the  fact  that  an  issue  of  fact  has  been  joined  in  the  action, 
giving  the  date  of  such  joinder.  It  must  also  state  the  names  and  resi- 
dences of  the  witness  or  witnesses  proposed  to  be  examined,  and  that  each 
such  witness  is  a  material  witness  for  the  applicant  in  the  prosecution 
or  the  defence  of  the  action,  as  the  case  may  be.  It  will  likewise  be 
better  to  go  on  with  the  formal  statement,  that  the  applicant  is  advised 
by  his  counsel,  and  verily  believes,  that  the  testimony  of  the  witness 
is  material  and  necessary,  aird  that  he  cannot  safely  go  to  trial  with- 
out it. 

In  moving  for  a  commission,  it  is  sufficient,  if  the  materiality  of  the 
testimony  sought  to  be  obtained  is  positively  sworn  to.  The  applicant 
is  not  bound  to  state  what  he  expects  to  prove  by  the  witness  whose 
testimony  he  seeks  to  procure.  Eaton  vs.  Norths  7  Barb.,  631 ;  3  C. 
R.,  234 ;  and  see  The  People  vs.  Vertnilyea^  7  Cow.,  369,  there  cited. 

When  the  party  has  sworn  to  an  affidavit  of  the  above  nature,  he  will 
be  held  to  have  established  b,  prima  fade  case.  ShufeU  vs.  Powers  10 
How.,  286.  It  should  ordinarily  be  made  by  the  party  himself,  but,  in 
his  absence,  may  be  sworn  to  by  his  counsel  or  attorney.  Deshay  vs. 
Persae^  9  Abb.,  289,  note.  In  such  case,  or  under  similar  circumstances, 
it  may  be  better  to  state,  on  its  face,  the  reason  why  the  party  himself 
does  not  make  it. 
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The  motion  must  be  brought  on  upon  the  usual  notice,  stating  fully 
the  nature  and  terms  of  the  order  to  be  applied  for,  and  when  a  stay  is 
desired,  asking  for  it  in  terms,  with  the  usual  demand  for  further  relief. 
Hie  provisions  in  sections  12  and  13,  that  ten  days  notice  is  to  be  given 
of  an  application,  when  made  in  vacation,  may  probably  be  held  to  be 
superseded  by  the  Code. 

The  motion  must  also  be  made  in  the  proper  county,  as  prescribed  by 
that  measure;  the  provision  of  the  Revised  Statutes  and  amended 
judiciary  act,  importing  the  contrary,  being  repealed.  Sturgess  vs. 
Weed,  13  How.,  130 ;  Dodge  vs.  Hosej  1  C.  R.,  123. 

When  practicable,  such  motion  should  be  noticed  for  a  special  term ; 
but,  under  the  section  of  the  amended  judiciary  act  above  noticed,  it  is 
competent  for  a  judge  to  entertain  the  application  at  chambers.  The 
county  judge  of  the  county  of  venue  may  make  the  order,  on  a  written 
consent,  but  not  otherwise,  as  he  cannot  hear  a  motion,  as  such.  The 
county  judge  of  another  county  is  no  longer  competent;  his  powers  in 
this  respect  being  abolished  by  the  Code.  See  Ervnn  vs.  Voorhies^  26 
Barb.,  127. 

The  motion,  when  made,  may  be  opposed  by  the  adverse  party.  His 
case  in  opposition  must,  of  course,  be  substantiated  by  affidavit,  unless 
the  objection  be  patent  on  the  moving  papers.  Undue  delay,  obvious 
inconvenience,  or  want  of  good  faith  in  the  application  will,  of  course, 
form  grounds  for  opposition,  and  such  opposition  may  be  directed  either 
to  the  denial  of  the  application  itself,  or  to  the  imposition  of  terms  on 
its  being  granted.  Obvious  immateriality  of  the  testimony  proposed  to 
be  taken  will  form  another  ground,  where  it  can  be  established,  though, 
as  a  general  rule,  the  party,  if  he  applies  in  due  time,  is  entitled  as  of 
right  to  take  what  testimony  he  chooses. 

If  the  commission  sought  be  one  that  will  occasion  great  delay,  the 
applicant  may,  on  a  proper  case  being  shown,  be  required  to  state  what 
he  expects  to  prove  under  it,  so  as  to  give  his  opponent  the  opportunity 
of  rendering  it  unnecessary  by  means  of  a  stipulation. '  If  that  stipula- 
tion be  given,  the  commission  may  then  be  refused. 

It  must,  however,  be  complete,  and  must  admit  the  facts  which  the 
applicant  requires  to  prove,  and  not  merely  that  foreign  witnesses  can 
testify  to  those  facts,  or  the  commission  will  be  ordered.  Bank  of 
Cmamerce  vs.  Michel^  1  Sandf.,  687. 

The  moving  party  must  be  prepared,  at  the  time  of  the  application, 
with  the  names  of  his  proposed  commissioners,  and  it  may  be  better 
that  tliey  should  appear  on  the  face  of  his  moving  papers.  The  oppos- 
ing party  may  object  to  the  proposed  nomination,  on  grounds  shown,  and 
may  also  suggest  names  on  his  own  behalf,  and,  if  there  be  any  contest 
betvreen  them,  the  court  may  probably  select  one  from  each  list,  espe- 
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cially  where  both  parties  join  in  the  commission,  or  may  name  a 
commissioner  or  commissionerj*  of  its  own  selection. 

As  a  general  rule,  a  commission  will  not  be  granted  to  examine  wit- 
nesses, without  naming  them,  or  to  examine  any  other  witnesses  than 
those  named  upon  its  face.  This  rule  will  never  be  departed  from, 
unless  under  very  special  circumstances,  and  never,  when,  by  reason- 
able diligence,  the  names  might  have  been  ascertained.  WrigH  vs. 
Jessupj  3  Duer,  642.  Unless  the  very  strongest  necessity  be  shown,  a 
roving  or  open  commission  will  not  be  granted,  nor  will  the  moving 
party  be  allowed  to  examine  his  witnesses  orally,  and  not  by  means  of 
interrogatories.  It  is  evident  that  the  statute  (section  11)  does  not 
authorize  any  such  proceeding.  See  Forrest  vs.  Forrest^  3  Bosw.,  661 
(668) ;  9  Abb.,  289. 

It  seems,  however,  not  to  be  beyond  the  power  of  the  court  to  issue 
an  open  commission,  under  circumstances  calling  for  that  course.  See 
Accessory  Transit  Company  vs.  Garrison^  referred  to  3  Bosw.,  668 ;  9 
Abb.,  301.  But,  even  there,  the  names  of  the  witnesses  were  required 
to  be  furnished. 

The  court  has  no  power  to  compel  one  party  to  part  with  a  document 
in  his  possession,  for  the  purpose  of  being  annexed  to  a  coinniission 
issued  by  the  other,  and  produced  to  the  witnesses  examined  under  it. 
Butler  vs.  Lee,  19  How.,  383 ;  32  Barb.,  75. 

When  made,  the  order  of  the  court  or  judge  must  be  entered,  and 
.lerved  upon  the  adverse  party  in  due  course.  The  entry  of  the  order 
IS  essential.  See  Whitney  vs.  Wyncoop,  4  Abb.,  370.  The  order 
should  give  the  necessary  directions  as  to  the  return  of  the  conimissiou 
(vhen  executed.  Both  parties  may  join  in  the  commission,  if  thought 
expedient. 

The  moving  party  then  proceeds  at  once  to  draw  up  his  interrogato- 
ries, if  not  already  prepared.  He  must  serve  a  copy  on  the  adverse 
party,  together  with  a  notice  of  settlement  before  a  judge  of  the  court. 
That  notice  must  be  a  notice  of  four  davs,  at  the  least.  It  seems  more 
than  questionable  whether  any  county  judge  whosoever  can  act  in 
this  branch  of  the  matter,  under  the  provisions  of  the  Code,  the  pro- 
ceeding being  one  that  is  opposable.  See  Enoin  vs.  Voorhies,  26 
Barb.,  127. 

In  preparing  his  interrogatories,  the  moving  party  must  take  especial 
care  not  to  put  any  question  which,  either  in  substance  or  in  form, 
would  be  inadmissible  if  put  to  a  witness,  on  the  trial,  on  his  examina- 
tion-in-chief, as  want  of  due  care  in  this  respect  may  involve  the  exclu- 
sion of  the  evidence  which  may  be  given  under  an  interrogatory  thus 
framed.  Similar  care  must  be  taken  by  his  adversary,  though,  of 
course,  greater  latitude  will  be  allowed  in  putting  questions  on  a  cros£^ 
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examination.    A  general  interrogatory  is  always  added,  to  embrace 
matters  not  specifically  inquired  after. 

There  is  the  greater  reason  for  this  precaution,  inasmuch  as,  under 
section  14,  the  judge  has  no  power  to  exclude  any  question  pertinent  to 
the  cause.  He  cannot  reject  it  as  being  leading,  or  otherwise  improp- 
erly put  in  form,  though  the  objection  may  be  of  such  a  nature  as  to 
render  it  inadmissible  on  the  trial.  See  Fleming  vs.  Sollenheck^  7 
Barb.,  271. 

On  being  served  with  the  interrogatories,  the  adverse  party  prepares 
and  serves  his  cross-interrogatories.  In  strictness,  he  should  do  so  within 
two  days,  or,  at  least,  two  days  before  the  time  appointed  for  settle- 
ment; but,  in  practice,  this  rule  is  frequently  disregarded.  Where 
both  parties  join  in  the  commission,  each  should  serve  his  interrogato- 
ries-in-chief and  his  cross-interrogatories  as  an  independent  proceeding. 
Of  course,  it  will  be  most  convenient  to  do  so  simultaneously,  or  as 
nearly  as  possible,  that  the  whole  may  be  disposed  of  on  one  settle- 
ment. 

In  practice,  interrogatories  are  rarely  interfered  with  by  the  judge  on 
settlement,  as  no  pertinent  question,  however  erroneously  framed,  can 
be  excluded.  See  Fleming  vs.  HoUenbeck^  7  Barb.,  271,  s^ipra.  It  is, 
of  course,  competent  for  the  parties  to  state  their  objections,  and  if  any 
question  be  shown  to  be  grossly  improper  or  irrelevant,  it  may  be 
expunged.  And,  in  such  cases,  it  is  clearly  proper,  and  even  necessary, 
to  take  the  objection  at  the  time,  as  otherwise  it  may  be  held  upon  the 
trial  to  be  waived  by  the  omission.  A  stipulation,  when  given,  will 
effect  a  waiver  of  this  description.  Cope  vs.  Sibley,  12  Barb.,  521 ; 
Morse  vs.  Cloyes,  11  Barb.,  100. 

If  such  objection  be  taken,  it  is  the  duty  of  the  judge  to  look  into 
the  questions  propounded,  to  see  if  they  be  really  relevant.  If  the 
questions,  upon  that  examination,  appear  to  be  clearly  improper,  and, 
especially,  if  they  be  scandalous,  they  should  be  disallowed.  Macdon- 
ald  vs.  Garrison,  2  Hilt.,  510 ;  9  Abb.,  178 ;  BlaisdeU  vs.  Raytnond, 
9  Abb.,  178,  note. 

On  the  allowance  by  the  judge  of  each  set  of  interrogatories  or  cross- 
interrogatories,  he  should  sign  a  memorandum  at  the  foot,  to  the  eflect 
that  it  is  allowed,  subject  to  all  legal  objections  or  exceptions. 

It  is,  of  course,  a  frequent  practice  to  extend  the  time  for  the  prepara- 
tion or  settlement  of  interrogatories  or  cross-interrogatories,  when 
lengthy  or  difficult,  either  by  stipulation  or  order  for  that  purpose. 

If,  before  the  actual  appointment,  the  parties  are  satisfied  that,  on 
settlement  by  the  judge,  the  interrogatories  or  cross-inteiTogatories  will* 
not  be  interfered  with,  it  is  an  usual  and  convenient  practice  to  stipu- 
late at  the  end  of  them,  that  they  be  settled  and  allowed  subject 
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to  all  legal  objections.    Eacli  set  of  interrogatories  must  be  signed  by 
the  attorney  or  counsel  of  the  party  by  whom  they  are  propounded. 

Tlie  giving  of  such  a  stipulation  may,  however,  be  held  to  be  a  waiver 
of  all  objections  as  to  points  of  form.  See  Cope  vs.  Sibley^  12  Barb., 
521 ;  Morae  vs.  Chyes^  11  Barb.,  110.  And  if  the  parties  frame  their 
stipulation  in  specific,  instead  of  in  general  terras,  as  above,  they  may 
be  held  to  be  confined  to  the  objections  specified,  and  to  have  waived 
all  others.    Morse  vs.  Cloyes^  supra. 

The  present  is  also  the  appropriate  time  for  entering  into  any  stipu- 
lations as  to  the  return  of  the  commission.  A  very  usual  and  conve- 
nient form  is,  that  it  be  returned  to  the  attorney  of  the  moving  party 
by  mail ;  that,  when  received,  it  is  not  to  be  opened  by  him,  except  in 
the  presence  of  the  adverse  attorney ;  that,  after  it  is  opened,  it  remain 
in  the  hands  of  the  attorney  for  a  time  sufficient  to  enable  all  parties  to 
take  copies  of  the  depositions,  and  that  such  copies  be  either  furnished, 
or  the  parties  allowed  to  make  them  ;  and  that,  after  such  copies  have 
been  taken,  it  be  then  filed  in  the  proper  oflice,  or  be  even  retained 
imtil  the  trial,  to  be  then  produced  on  the  requisition  of  either  party. 
See,  as  \o  the  clerk  of  the  county  to  whom  it  is  to  be  returned  in  the 
absence  of  directions,  Whitney  vs.  Wyncoop^  4  Abb.,  370. 

The  above  proceedings  having  been  taken,  the  moving  party  then 
prepares  the  commission.  He  must  take  especial  care  that  it  is  in 
exact  accordance  with  the  order,  that  the  names  and  residences  of  tlie 
commissioners  and  witnesses  are  correctly  inserted,  and  that  the  direc- 
tions to  the  commissioners,  as  to  its  execution  and  return,  are  cleai*  and 
unmistakable,  and  that  section  16,  in  totidem  verbis^  forms  part  of 
those  directions.  A  printed  form  is  usually  used,  which  contains  all 
necessary  particulars.  It  seems  that,  in  a  commission  issued  by  a  jus- 
tice of  the  peace,  a  strict  compliance  with  the  rules  prescribed  will  not 
be  essential.     See  Hall  vs.  Barton^  25  Barb.,  274. 

The  commission  and  interrogatories  must  then  be  made  up,  the  latter 
being  annexed  to  the  former.  Any  documents  to  be  produced  to  the 
witnesses  on  their  examination,  or  copies  of  such  documents,  may  also 
be  annexed,  but  it  is  not  necessary  to  annex  the  original,  which  may  be 
produced  to  the  witness  at  the  time.  Commercial  Bank  of  Pennsyl- 
vania vy.  Union  Bank  of  New  York^  1  Kern.,  203 ;  affirming  savie  case^ 
19  Barb.,  391. 

When  so  made  up,  it  is  to  be  presented  to  the  judge  for  his  signature, 
accompanied  by  the  order  and  by  any  stipulation,  if  any,  entered  into 
by  the  parties  as  to  the  mode  of  its  return.  The  signature  of  the  judge 
*mu8t  be  obtained  as  follows:  to  the  commission  itself;  to  the  direction 
to  return  it ;  and,  if  not  already  obtained,  or  a  stipulation  substituted, 
to  the  allowance  of  each  set  of  interrogatories  or  cross-interrogatories. 
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the  form  of  'which  Bhoiild  be  prepared  beforehand.    When  signed,  it 
mast  be  taken  to  the  clerk,  and  the  seal  of  the  court  affixed. 

The  proceeding  being  statatorj,  all  these  signatures  are  essential,  as 
is  also  the  affixing  of  the  seal  of  the  court.  The  omission  of  any  of 
them  will  be  an  irregularity,  nullifying  the  whole.  See  Tracy  vs.  Suy- 
daniy  30  Barb.,  110 ;  Whitney  vs.  Wyneoopj  4  Abb.,  370 ;  Oraw/ordvB. ' 
LcpeTj  25  Barb.,  449.  See  also  Creamer  vs.  Jacksariy  4  Abb.,  113 ; 
Dwinelle  vs.  Howland^  1  Abb.,  87. 

When  complete,  the  moving  party  takes  charge  of  the  commission 
and  forwards  it  to  the  commissioners  or  on^  of  them.  The  mode  of 
forwarding  is  not  essential. 

On  receipt  of  the  commission,  notice  must  be  given  to  all  the  commis- 
sioners named  in  it,  if  more  than  one,  and  a  time  and  place  appointed  fot 
the  execution  of  it.  One  may  act,  but  if  tlic  others  do  not,  the  fact  that 
they  have  been  or  could  not  be  notified,  and  the  reasons  for  their  not 
acting,  should  appear  on  the  face  of  the  return.  Notice  to  the  adverse 
party  is  not  essential.  Where,  however,  he  has  a  local  agent  or  coun 
sel,  a  notification  to  him  will  be  proper. 

The  witnesses  should  be  summoned  to  appear,  and  such  proceeding,  ii 
any,  taken,  as  may,  by  the  laws  of  the  place  of  execution,  be  admissi* 
ble  to  require  or  compel  their  attendance.  The  commissioners  them- 
selves have  no  authority  to  do  so,  but,  in  other  states,  as  in  the  state  of 
New  York,  a  mode  of  procedure  may  probably  exist  for  the  purpose- 
The  responsibility  of  taking  these  measures  will  rest  upon  the  agent  or 
oonnsel  of  the  moving  party,  if  one  be  employed ;  if  not,  upon  the  act^ 
ing  commissioner. 

It  is  competent,  but  not  necessary,  for  the  commissioners  to  employ 
a  clerk  or  amanuensis  to  take  down  the  depositions.  Where  witnesses, 
are  to  be  examined  who  are  ignorant  of  the  English  language,  an  inter- 
preter must  be  procured,  and  sworn  to  interpret  faithfully.  In  this 
case  the  deposition  should  be  subscribed  by  the  interpreter,  as  well  as- 
hy the  witness.  ^ 

The  duties  of  the  commissioners,  as  to  putting  an  oath  to  the  witness 
—the  form  of  that  oath  or  affirmation,  as  the  case  may  be—the  reduc- 
tion of  the  examination  to  writing — the  subscription  of  the  witness  to* 
the  deposition — the  certificate  of  the  acting  commissioners  thereto — the- 
annexation,  subscription,  and  certifying  of  exhibits — the  subscription 
of  the  acting  commissioners  to  each  sheet  of  the  depositions — the  final 
annexation  of  all  the  depositions  and  exhibits  to  the  commission — and 
tlic  indorsement  of  their  return  thereon,  are  clearly  prescribed  by  sec- 
tion 15,  above  cited.  Those  directions  must,  in  every  respect,  be  strict- 
ly and  literally  followed,  or  the  proceeding  will  be  irr^ular  and  the- 
deposition  liable  to  be  suppressed. 
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An  omission  to  administer  the  oath  or  affirmation  to  the  witne^,  or 
the  administration  of  it  in  any  form,  other  than  that  prescribed  by  the 
section,  will  be  a  fatal  objection.     Whitney  vs.  Wyncocp^  4  Abb.,  370. 

The  parties  have  a  right  to  appear  by  connseL  Union,  Sank  of 
SanduBky  vs.  Torrey^  5  Duer,  626 ;  2  Abb.,  269. 

A  witness  will  be  entitled  to  claim  protection  from  being  obliged  to 
answer  improper  inquiries.    See  In  re  Tappan,  9  How.,  894. 

But,  with  this  exception,  he  must  answer  fully  every  interrogatory 
and  every  cross-interrogatory  put  to  him ;  nor  can  any  crosfr-interroga- 
tory  be  withdrawn  at  the*time.  If  the  commissioner  omits  to  put,  or 
the  witness  refuses  to  answer,  any  pertinent  question,  the  deposition  will 
be  liable  to  be  suppressed  in  ioto.  If  the  omission  to  answer  be  partial 
only,  the  rule  may  be  applied  less  rigidly,  and  only  with  reference  to 
those  portions  of  the  deposition  affected  by  the  omission,  which  must 
be  pointed  out.  The  witness  must,  however,  answer  eveiy  question 
fully,  and  cannot  do  so  merely  by  reference  to  an  answer  already 
given.  See,  on  these  different  points.  Union  Bank  of  Swndudcy  vs. 
I  Torrey,  5  Duer,  626  ;  2  Abb.,  269 ;  YaUon  vs.  Naiimal  Loan  JPund 
Life  Assurance  Society^  22  Barb.,  9 ;  Same  case,  20  N.  Y.,  32  (the 
reversal  being  on  other  grounds).  The  rule  will  be  applied  more 
4  severely  where  a  party  is  examined.  See  Burnett  vs.  Pfudon^  19 
How.,  530 ;  11  Abb.,  167. 

Every  answer  that  the  witness  gives  must  be  taken  down.  If  the 
examination  be  suspeuded,  and  he  answers  the  same  questions  a  second 
time,  on  a  subsequent  occasion,  both  answers  must  be  returned.  And, 
if  any  special  circumstances  exist,  the  proceedings  as  they  actually 
occur  should  be  returned  by  the  commissioners.  Nor  can  the  witness 
give  his  answers  from  a  written  memorandum  prepared  by  or  in  the 
handwriting  of  another  person.  If  this  be  done,  the  deposition  may  be 
suppressed.     Creamer  vs.  Jackson^  4  Abb.,  113. 

In  Commercial  Bank  of  Pennsylvania  vs.  Union  Bank  of  New  York, 
1  Eem.,  203 ;  affirming  same  case,  19  Barb.,  391,  the  rule  was  less 
rigidly  applied,  apd  the  fact  that  the  attorney  for  tlie  party  had,  at  the 
request  of  the  witness,  written  down  for  him,  at  his  dictation,  the 
substance  of  what  he  afterwards  testified  to,  was  not  considered  to  be 
sufficient  ground  for  a  suppression,  no  fraud  being  shown,  though  a 
legitimate  subject  of  comment. 

The  depositions  are  usually  taken  on  paper.  The  introductory  state- 
ment should  be  clear  and  full,  omitting  no  necessary  particular.  The 
fact  that  each  witness  or  interpreter  is  duly  sworn  or  affirmed,  must 
appear,  and  each  interrogatory  and  cross-interrogatory  must  be  clearly 
disposed  of.  Each  certificate  should  show  all  necessary  particulars, 
and  each  exhibit  should  be  properly  identified.    Any  adjournments 


/ 


ADXI8SIOK8  Ain>  DEPOSITIOirS. — §   213.  823 

taken  should  clearly  appear,  and,  in  short,  ,the  paper  must  contain  a 
full  and  clear  record  of  all  that  took  place.  The  printed  forms  gen- 
erally contain  ample  instructions  on  minor  points,  and  those  instruc- 
tions should  be  strictly  followed. 

The  return  should  be  indorsed  upon  the  commission  itself,  as  required 
by  the  section.  Where  made  upon  a  separate  piece  of  paper,  and 
annexed  to  the  commission  and  depositions,  the  depositions  were 
excluded.  Fleming  vs.  Hallenbeck^  7  Barb.,  271.  See  also  Creamer 
vs.  Jackson^  4  Abb.,  113. 

But,  where  the  return  was  indorsed  on  the  interrogatories,  instead  of 
upon  the  actual  commission,  and  the  whole  secured  together,  so  that  it 
could  not  be  detached,  it  was  held  a  substantial  compliance  with  the 
statute,  and  the  deposition  admitted.  McCleary  vs.  Edwards^  27  Barb., 
239.  So,  likewise,  where  the  return  was  subjoined  to  the  depositions, 
on  the  same  sheet  as  a  portion  of  them.  HaU  vs.  Barton^  25  Barb., 
274.  And,  when  there  was  no  room  for  such  return  on  the  same 
sheet,  and  it  was  added  on  a  separate  piece  of  paper,  but  so  annexed 
to  the  commission  and  depositions  that  it  could  not  be  separated,  tlie 
deposition  was  held  admissible.  Pendell  vs.  Coon^  20  K.  Y.,  134. 
This  case  impairs  the  authority  of  Fleming  vs.  HdUenheck^  pro  tanto. 
There  is  no  doubt,  however,  but  that  the  indorsement  of  the  return  on 
tbe  commission  itself  is  the  correct  practice. 

When  complete,  the  commissioners  must  close  up  the  packet  ifnder 
their  seals,  and  must  address  it  to  the  clerk,  or  otherwise,  in  strict 
compliance  with  the  directions  given.  It  is  usual  and  proper  to  tie  it 
round  with  tape,  and  fix  their  seal  on  the  knot,  so  that  it  cannot  be 
opened. 

Whei)  mailed,  it  is  also  usual  to  indorse  a  certificate  of  the  mailing, 
according  to  the  printed  directions.  But  this  is  not  essential,  when  it 
appears  from  the  postmark  that  it  was  actually  mailed.  The  statute 
itself  does  not  require  it.  BrmnsJcM  vs.  Jwmee^  1  Kern.,  294.  The 
presumption  will  lie  in  favor  of  due  compliance  with  the  directions. 
See  also  HaU  vs.  Barton^  25  Barb.,  274,  supra. 

The  postage  should,  of  course,  be  paid  at  the  time,  especially  when 
the  conunission  is  returned  to  the  clerk  of  the  court.  All  proper  dis- 
bursements will  be  allowed  to  the  commissioners,  and  they  will  be  entitled 
to  charge  their  fees,  and  also  any  witness  fees,  apparently  according  to 
the  law  of  the  place  where  the  commission  is  executed.  But  the  ex- 
penses of  an  attorney  attending  to  the  execution  of  the  commission  are 
not  taxable.  See  Dwnham  vs.  Sherman^  19  flow.,  572  ;  Finch  vs.  Calr 
vcH,  13  How.,  13. 

When  directed  to  be  returned  by  an  agent,  the  directions  of  the 
statute  must  be  strictly  followed,  both  by  the  commissioners,  and  by  the 
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agent  after  be  haa  received  the  packet.  The  aiBdavit  prescribed  bj 
section  17,  will,  under  these  circumstances,  be  indispensable,  even 
though  there  be  a  direction  authorizing  the  mode  of  transmission.  So 
held  with  reference  to  an  express  company.  Dwindle  vs.  Sawland, 
1  Abb.,  87. 

If  the  commission  be  otherwise  returned,  pursuant  to  stipulation,  the 
terms  prescribed  by  that  stipulation  must  be  strictly  followed.  Both 
parties  should  take  the  earliest  opportunity  of  making  a  strict  exam- 
ination into  the  proceeding,  and  it  will, 'of  course,  be  expedient  for  them 
to  obtain  copies  of  the  depositions  as  soon  as  practicable. 

If,  on  such  examination,  the  adverse  party  discover  any  irr^ularity 
on  the  return,  or  on  the  depositions,  affecting  the  mode  in  which  the 
testimony  has  been  taken,  as  contradistinguished  from  the  legal  effect 
of  the  testimony  itself,  his  course  will  be  to  make  a  motion  to  the  court 
to  suppress  the  deposition.  A  motion  of  this  nature  may  also  be  ap 
propriate,  where,  by  reason  of  a  subsequent  amendment  of  the  pleadings, 
testimony  already  taken  may  have  become  wholly  inapplicable.  Sw 
Vincent  vs.  Conklin^  1  E.  D.  Smith,  203. 

Where,  too,  the  objection  is  of  such  a  nature  as,  if  taken  in  time, 
might  be  obviated,  it  will  be  proper  to  test  the  question  by  motion, 
instead  of  waiting  to  raise  it  till  the  time  of  actual  trial.  Zellinger  vs. 
Caffe,  5  Duer,  87  (100). 

This  motion  to  suppress  must  be  noticed  in  due  form,  and  the  irreg- 
ularities complained  of  distinctly  specified  on  the  face  of  the  notice. 
Where  the  objections  arise  in  respect  of  matters  patent  on  the  face  of 
the  depositions  or  return,  no  affidavit  will,  of  course,  be  requisite, 
though  it  is  not  unusual  to  make  one  containing  a  more  detailed  state- 
ment as  to  the  objections.  Where  the  defect  arises  in  respect  of  matters 
external  to  the  return,  it  must,  of  course,  be  substantiated  in  the  usual 
manner.  The  motion  will  be  grounded  on  the  depositions  and  return, 
and  on  the  affidavit,  if  any.  It  will  be  also  expedient  to  refer  to  the 
pleadings  in  the  notice,  as  a  reference  to  them  may  possibly  be 
requisite. 

The  motion  should  be  made  at  once,  as  objections  on  these  grounds 
will  not  be  entertained  by  the  judge  upon  the  trial.  Union  Bank  of 
Sandusky  vs.  T(nTey,  6  Duer,  626  (628) ;  2  Abb.,  269 ;  ZdUnger  vs. 
Caffe,  5  Duer,  87  (100) ;  S/ieldon  vs.  Wood,  2  Bosw.,  267. 

If,  on  a  motion  of  this  description,  the  deposition  be  suppressed,  the 
court  will  usually  direct  the  issuing  of  a  fresh  commission  as  part  of 
the  order  granted.  Or,  if  then  refused,  it  may  be  made  the  object  of 
a  substantive  motion,  which  will  likewise  be  admissible  and  proper 
where  the  moving  party  is  conscious  of  defects  in  the  proceeding  which 
might  constitute  a  defect  on  the  trial,  but  which  a  second  commission 
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would  remedy.  Snch  an  application  must,  of  course,  be  grounded  on 
proper  proof  of  the  nature  of  the  defects  which  render  it  necessary,  and 
the  possibility  of  tlieir  removal.  See  Creamer  vs.  Jackson^  4  Abb., 
113  (118) ;  Zellinger  vs.  Caffe,  5  Duer,  87  (100) ;  Camjnercial  Bank  of 
Pennsylvania  vs.  Union  Batik  of  New  York^  1  Kern.,  203  (210).  Or, 
in  case  of  a  mere  technical  mistake,  the  commission  may  even  be 
returned  to  the  commissioners,  with  directions  to  re-exainine  the  wit- 
nesses.   Keder  vs.  Vanderpoel,  1  C.  B.  (N.  S.),  289. 

Snch  a  motion  will  be  appropriate  where  the  original  issue  may 
have  been  so  changed  by  a  subsequent  amendment  as  to  render  the 
re-examination  of  a  witness  necessary.  Vincent  vs.  ConJdin^  1  E.  D. 
Smith,  203. 

But,  where  this  is  not  requisite,  such  an  amendment  will  not  neces- 
sarily exclude  the  deposition,  wliich  may  still  be  read,  notwithstanding 
the  technical  change  in  tlie  issue. 

A  second  commission  will  not  be  granted  on  a  mere  suggestion  of 
miscarriage  in  the  testimony  of  a  witness,  and  that,  on  a  second  exam- 
ination, he  would  be  enabled  to  swear  more  definitely.    Raney  vs. 
Weed,  1  Barb.,  220. 

The  proper  time  for  raising  any  questions  as  to  the  competency  or 
credibility  of  a  witness,  or  the  competency  or  relevancy  of  any  question 
put  to  him,  or  of  any  answer  given  by  him,  will  be  on  the  deposition 
being  tendered  in  evidence  on  the  trial.  That  class  of  objections  will 
be  competent  and  proper  to  be  taken  on  that  occasion,  in  the  same 
manner  as  if  the  witness  were  then  examined  viva  voce.  See  section 
23  above  cited. 

The  disposition  of  such  objections  rests  in  the  discretion  of  the  judge^ 
in  tlie  same  manner  as  if  the  witness  wei*e  then  produced  in  court. 
Cope  vs.  Sibley,  12  Barb.,  521.  And  this  is  the  proper  time  for  ob- 
jecting to  a  question  as  leading.  Same  caee;  Fleming  vs.  IfoUenbecky 
7  Barb.,  271.  Or  to  an  answer  as  non-responsive,  Lansing  vs.  Coley,  13 
Abb.,  272. 

Bat,  where  the  objection  goes  to  part  of  the  testimony,  or  of  any 
answer  of  a  witness,  it  must  be  specifically  taken,  and  the  portions 
objected  to  pointed  out,  so  that  the  court  may  dispose  of  the  question. 
A  mere  general  objection  will  not  be  available.  VaUon  vs.  National 
Imn  Fund  Life  Assurance  Society,  20  N.  Y.,  32 ;  Same  case  below, 
22  Barb.,  9  (the  reversal  not  affecting  this  question) ;  Commercial 
Bank  of  Pennsylvania  vs.  Union  Bank  of  New  York,  1  Kern., 
i03 ;  affirming  sam^  case,  19  Barb.,  391 ;  Zellinger  vs.  Cqfe,  5  Duer, 
S7  (100). 
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{d.)  Lettebs  Rogatobt 

Where  the  execution  of  a  commission  in  a  foreign  country  is  forbidden 
by  its  laws,  the  proper  course  is  to  apply  for  letters  rogatory  or  requisi* 
tory,  addressed  to  the  courts  of  that  country,  requesting  them  to  take  the 
deposition.  See  The  Rejyublic  of  Mexico  vs,  ArrangoiSy  3  Abb.,  470, 
and  authorities  cited,  as  to  relief  of  the  same  nature  granted  by  tlie 
courts  of  this  state.  See  In  the  riuxtter  of  the  laecutum  of  a  Farei^ 
Commiseion^  5  Sandf.,  674. 


CHAPTER  Vn. 


OF  THE  FORMAL  PREPARATIONS  FOR  TRIAL 


The  above  matters  having  been  severally  disposed  of,  the  foriual 
preparations  for  trial  demand  consideration  in  the  last  place,  before 
passing  on  to  that  branch  of  the  subject. 

§  214.  Noticing  and  Setting  Down  Cause. 

Statutoby  and  Othbb  Pbovisions. 
The  Code  provides  thus  upon  these  subjects : 

§  256.  (211.)  At  any  time  after  issue,  and  at  least  fourteen  days  before 
the  court,  dther  party  may  give  notice  of  trial.  The  party  giving  the  notice 
shall  furnish  the  clerk,  at  least  eight  days  before  the  court,  with  a  note  of 
the  issue,  containing  the  title  of  the  action,  the  names  of  the  attorneys,  and 
the  time  when  the  last  pleading  was  served  ;  and  the  clerk  shall  thereopoD 
enter  the  cause  upon  the  calendar,  according  to  the  date  of  the  issue. 

In  the  first  judicial  district  there  need  be  but  one  notice  of  trial,  and  one 
note  of  issue  from  either  party,  and  the  action  shall  then  remain  on  the  cal- 
endar until  disposed  of,  and  when  called  may  be  brought  to  trial  by  the 
party  giving  the  notice.  In  the  same  district  the  courts  may  direct  the 
employment  of  a  stenographer,  in  such  cases  as  appear  to  them  to  require  it, 
and  may  order  the  expense  occasioned  thereby  to  be  paid  by  the  parties, 
not  exceeding,  however,  $5  a  day  to  each  party. 

The  last  dauae  relative  to  the  first  Judicial  district,  was  added  to  the  section  on  the  ameod- 
ment  of  1860. 

The  framing  of  the  prior  part  dates  from  the  original  Code,  but  the  following  changes  have 
been  made : 
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Origmallj  and  down  to  1858.  the  notice  of  trial  was  to  be  given  ten  days,  and  the  note  of 
iieue  to  be  filed  four  days,  before  the  court. 
In  185S  the  latter  period  was  changed  from  four  to  eight  days,  as  it  now  stands. 
In  1859  the  period  for  giving  notice  of  trial  was  changed  from  ten  to  fourteen  days. 

In  1859  a  material  amendment  was  made  in  section  412,  in  this  con- 
nection. That  section,  as  it  stood  before,  merely  provided  that,  where 
service  was  by  mail,  it  shoald  be  double  the  time  required  for  personal 
Bervice. 

These  words  were  added  : 

Except  service  of  notice  of  trial,  which  may  be  made  ^sixteen  days  before 
the  trial,  including  the  day  of  service. 

The  effect  of  a  notice  of  trial,  when  duly  given,  is  thus  prescribed  by 
Bection  258  (213) : 

£ither  party  giving  the  notice  may  bring  the  issue  to  trial,  and,  in  the 
absence  of  the  adverse  party,  unless  the  court,  for  good  cause,  otherwise 
direct,  may  proceed  with  his  case,  and  take  a  dismbsal  of  the  complaint,  oi 
a  verdict,  or  judgment,  as  the  case  may  require. 

This  portion  of  the  section  dates  ti*om  the  original  Code.  It  fonns 
part  of  the  chapter  relative  to  trial  by  jury,  but  its  operation  has  not 
been  limited  to  that  form  of  trial.  In  practice  the  same  coui-se  has 
been  universally  allowed  in  cases  set  down  for  trial  bv  the  court,  or  on 
appeals  or  other  matters  noticed  for  the  general  term. 

Section  272  prescribes  that "  the  trial  by  referees  shall  be  conducted  in  the 
same  manner  and  on  similar  notice,  as  a  trial  by  the  court." 

Appeals  from  justices'  courts,  in  cases  where  a  new  trial  is  claimable 
as  of  right,  are  now  to  be  brought  on  upon  the  ordinary  notice  of  trial. 
Section  364,  amendment  of  1862. 

The  subject  of  notices  of  trial  and  notes  of  issue  for  the  general 
term  and  the  Court  of  Appeals,  will  not  be  entered  upon  in  the  present 
chapter,  but  considered  hereafter  in  connection  with  those  proceedings. 

Tlie  following  rules  require  attention  in  connection  with  this  subject : 

Rnles  26  and  27  have  been  already  referred  to  and  cited,  in  ext&fi90^ 
in  chapter  II.  of  the  present  book,  section  197.  The  former  provides 
that,  when  the  plaintiff  has  neglected  to  bring  his  cause  to  trial,  and 
the  defendant  has  not  noticed  it,  the  former  may,  on  one  occasion,  ten- 
der a  stipulation,  and  offer  to  pay  costs  up  to  that  time.  Th^  latter 
g:ives  the  defendant  a  remedy  by  means  of  a  motion  for  dismissal  under 
like  circumstances. 

When  notice  is  given  by  the  plaintiff,  it  is  essential  that  the  intention 
to  take  an  inquest  should  be  expressed  upon  its  face.  Otherwise  he 
cannot  take  one.    Bnle  29  (12). 

For  statement  of  the  special  rules  in  relation  to  notes  of  issue  in  dif- 
ferent districts,  see  below,  under  that  head. 
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§  215.  Notice  of  Trial. 

This  proceeding  must  be  taken  by  the  plaintiff  in  all  cases.  If  lie 
omits  it,  be  cannot  bring  on  the  cause  himself;  and  not  only  this,  but 
he  is  also  liable  to  have  it  brought  on  adversely  on  the  defendant's 
notice,  or  on  a  motion,  under  section  274,  to  dismiss  his  complaint  for 
want  of  due  prosecution.  See  heretofore,  section  197.  Having  noticed 
it,  he  is,  however,  bound  to  bring  on  the  cause  when  it  is  reached. 
Buhjop  vs.  Morgan^  1  C.  R.  (N.  S.),  340. 

It  is  equally  important  that,  on  the  face  of  such  notice,  he  should 
express  his  intention  to  take  an  inquest  wheu  admissible,  otherwise  he 
cannot  do  so.     See  Rule  29,  above  referred  to. 

The  defendant  should  also  notice  the  cause  under  ordinary  cireum- 
stances.  If  he  omit  it,  he  places  himself  at  a  disadvantage  by  reason 
of  his  inability  to  move  the  case  when  it  is  reached  (section  258),  and  he 
gives  to  the  plaintiff  the  corresponding  advantage  of  being  entitled  to 
stipulate  under  rule  26.  See  also,  as  to  the  plaintiff's  nght  to  counter- 
mand his  notice  under  these  circumstances,  on  payment  of  costs,  if 
any,  Whipple  vs.  Williams^  4  How.,  28. 

In  preparing  his  notice,  the  defendant  should,  of  course,  strike  out  the 
isual  clause  as  to  an  inquest,  and  substitute  for  it  a  notification  that  he 
<rill  take  a  default,  or,  which  is  better,  that  he  will  move  for  a  dismissal 
if  the  complaint  with  costs.  If  he  omit  to  do  so,  the  court  may  deny 
him  leave  to  proceed  by  default,  under  the  power  given  by  the  section. 
As  to  the  right  of  a  defendant  to  give  such  a  notice,  in  an  action 
commenced  before  the  Code,  see  lieynolds  vs.  Dai>isj  6  Duer,  611 ;  2 
Abb.,  163. 

Another  reason  why  the  defendant  should  always  notice  the  cause  him- 
self,  is  that,  unless  he  does  so,  and  brings  it  on  in  its  order,  he  cannot 
take  any  affirmative  judgment  or  relief,  to  which,  on  a  r^ular  default, 
he  will  be  entitled.  On  an  independent  motion  he  can  take  nothing 
more  than  a  bare  dismissal.  See  Roy  vs.  Thompson^  1  Duer,  636 ;  8 
How.,  263 ;  Wilson  vs.  Wheeler,  6  How.,  49 ;  1  C.  R.  (N.  S.),  402 ; 
Schi^oeder  vs.  Kohlenbdck,  6  Abb.,  66. 

But  jf,  having  noticed  the  cause,  he  omit  to  bring  it  on  in  due  course 
when  reached,  his  right  to  move  for  a  dismissal  for  the  plaintiff's  neglect 
to  notice  it  for  that  particular  term,  will  be  gone.  McCarthy  vs.  Ilaii- 
eocl\  6  How.,  28  ;  1  C.  R.  (N.  S.),  188.  A  consent  to  a  postponement 
will  have  the  same  effect.  FvUer  vs.  Sweety  9  How.,  74.  But  not,  it 
seems,  on  any  subsequent  occasion :  see  Bowles  vs.  Van  Hone^  19  How., 
.846  ;  11  Abb.,  84,  noticed  above  under  section  197. 

And  if,  at  the  time,  an  order  for  security  for  costs  is  pending,  the 
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defendant  should  not  notice  the  cause  himself.    If  he  do  so,  he  will  be 
held  to  have  waived  the  stay.     Boyce  vs.  Bates^  8  How.,  495. 

Wlien  the  defendant  merely  puts  in  a  set-off  or  counter-claim,  which 
the  plaintiff  does  not  contest,  there  is  no  real  issue  in  the  case,  and  it 
will  not  be  eitlier  necessary  or  proper  to  notice  or  set  down  the  cause. 
See  Pardee  vs.  Scheiick^  11  How.,  500,  The  plaintiff  should  then 
apply  for  judgment  under  section  246. 

In  preparing  a  notice  of  trial  in  the  first  district,  under  the  recent 
amendment,  it  seems  better  practice  to  add  to  the  usual  notification 
that  the  cause  will  be  brought  on  on  the  first  Monday  of  the  next  term, 
^^or.so  soon  thereafter  as  the  same  shall  be  reached,  and  called  on  in  its 
order  on  the  calendar  of  the  said  court,"  or  words  to  the  like  effect.  It 
is  not,  however,  a  matter  of  necessity,  not  being  so  prescribed.  In  the 
other  districts  the  notice  must  be  repeated  every  time  the  cause  is  on 
the  calendar,  unless  a  special  order  be  made  to  the  contrary. 

Notice  by  either  party  must  be  given  for  the  first  day  of  the  term  at 
whicbTfhe  cause  is  proposed  to  be  brought  on.  This  is  especially  pre- 
scribed by  the  conjoint  operation  of  rules  40  and  42,  with  respect  to 
issues  of  law.  It  is  equally  imperative  in  practice,  with  r^ard  to  issues 
of  fact.  The  whole  period  of  a  term  or  circuit  is  regarded  but  as  one 
day,  and  all  proceedings  had  relate  to  the  first  day  of  it.  See  Manches- 
ter vs.  Harrinffton^  6  Seld.,  164.  And  the  profession  are  presumed  to 
know,  and  are  bound  to  take  notice  of  the  times  appointed.  New  Yo?*k 
Central  Insurance  Company  vs.  KeUey^  13  How.,  535. 

Both  parties  are,  of  course,  bound  to  serve  their  notices  in  due  time 
and  due  form,  or  they  risk  losing  the  benefit  of  them.  An  obvious 
technical  error,  by  which  it  is  clear  that  the  opposite  party  could  not 
have  been  misled,  may,  however,  be  disregarded,  when  the  paper  served 
is  retained  by  the  adverse  attorney.  See  New  York  Central  Insurance 
Company  vs.  KeUey^  sfiipra ;  SiUiman  vs.  Clark^  2  How.,  160.  In 
case  of  any  defect  of  this  nature,  the  notice  should  be  returned  at  once. 

The  usual  coui*se,  on  service  of  notice,  is  to  obtain  an  admission  from 
the  adverse  party.  This  is  rarely  refused.  If  not  obtained,  proof  by 
affidavit,  in  the  usual  form,  should  be  made  in  all  cases,  prior  to,  and  so 
as  to  be  ready  on  the  call  of  the  cause. 

The  time  for  service  of  notice  is  governed  by  the  general  provisions 
of  the  Code  in  that  respect,  in  chapter  XI.,  title  XUI.  of  part  U.,  above 
cited  in  book  IV.  Easton  vs.  Chamberlin^  3  How.,  412 ;  Dayton  vs. 
Mclntyre^  5  How.,  117 ;  3  C.  E.,  164.  That  in  i*elation  to  service  by 
mail  is  provided  for  by  the  amendment  in  section  412,  made  in  1S59. 
Before,  it  was  subject  to  the  usual  rules.  Dorlon  vs.  Lewis j  7  How.,  132. 

A  party  who  notices  the  cause,  pendins:  the  right  of  his  adversary  to 
amend,  does  so  at  his  peril.     Cusson  vb.  Whalen^  5  How.,  302 ;  1  C.  B. 
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(N.  S.),  27.  An  amendment  made  in  bad  faith,  and  clearly  for  tlie 
purpose  of  delay,  will  not,  however,  be  allowed.  See  Allen  vs.  Cainjh 
tofi,  8  How.,  251. 

But  if  such  adverse  party,  by  giving  counter  notice  of  trial,  or  other- 
wise, waive  his  right  to.  amend,  the  notice  will  be  valid,  and  the  cause 
must  then  be  brought  on.     Cttsson  vs.  Whalerij  supra. 

By  giving  notice  of  trial,  a  party  waives  his  right  to  amend,  or  to 
make  a  motion  for  striking  out  irrelevant  or  redundant  matter,  under 
section  160.  It  is  an  admission  that  a  sufficient  issue  is  raised.  Satne 
case,*  Esmond  vs.  Van  Benschoten^  5  How.,  44. 

But,  where  the  joinder  of  issue  has  been  delayed  by  an  order  of^  the 
latter  description,  it  has  been  held  that  the  cause  cannot  be  moved  bv 
the  adverae  party,  pending  an  appeal  from  that  order.  Trustees  of 
Penn  Yan  vs.  Forbes^  8  How.,  285. 

Notice  of  trial  cannot  be  given  properly,  pending  an  abatement  of  the 
suit,  and,  if  given,  a  default,  predicated  on  that  notice,  will  not  be  sus* 
tainable.  See  Warren  vs.  Eddy^  13  Abb.,  28  ;  Jarv^is  vs.  Fetch^  14 
Abb.,  46.  Nor  can  either  party  properly  serve  notice  of  trial  until  issue 
is  completely  and  finally  joined,  as  .to  all  parties  who  have  appeared,  or 
are  entitled  to  appear.  Nor  can  co-defendants  make  a  notice  served  on 
the  plaintiff  a  basis  for  an  adjudication  between  each  other.  See  Ward 
vs.  Dewey  J 12  How.,  193 ;  Bumham  vs.  DeBevois^  8  How.,  159 ;  TVtwy 
vs.  JS'ew  York  Steam  Fatuxt  Manufacturing  Company ^  1  E.  D.  Smith, 
349.  The  power  of  giving  notice  as  between  co-defendants  seems  not  to 
be  contemplated  by  the  Code.  On  an  actual  trial  their  mutual  rights 
may  be  adjudicated  upon  under  section  274,  but  there  seems  no  pro- 
vision for  such  an  adjudication  in  the  case  of  a  default  taken  as  against 
the  plaintiff. 

A  defendant  who  has  made  an  offer  cannot  move  the  cause  during 
the  ten  days  allowed  to  the  plaintiff  to  make  his  election.  Walker  vs. 
Johnson^  8  How.,  240.  But  such  an  offer,  if  served  too  late,  will  not 
mpede  the  plaintiff^s  proceedings.  If  the  cause  be  reached  within  the 
time,  he  may  waive  his  election,  and  proceed.  Pom^eroy  vs.  Hvlifi^  7 
How.,  161. 

A  similar  notice  to  that  prescribed  in  calendar  causes  should  be  given 
on  a  trial  before  a  referee,  see  section  272  ;  and  it  is  admissible,  and  is 
the  proper  course  in  order  to  bring  the  cause  on  and  take  judgment  by 
default,  where  the  adverse  party  omits  to  proceed.  WiUia^ns  vs.  Sa^y 
1  C.  R.  (N.  S.),  358.  Thompson  vs.  Krider,  8  How.,  248.  See  below, 
under  the  head  of  Trial  by  Referee, 

This  notice  should  be  framed  according  to  the  circumstances,  and 
according  to  the  time  appointed  by  the  referee,  irrespective  of  any  term 
of  the  court.  It  must,  of  course,  be  given  for  the  full  period. 


FOBHAL  PRBPA.KATI0K8   FOR  TRIAL. — §   316.  831 


§  216.  Note  of  lame  and  Reg^idoMon  of  (Mendars. 

The  filing  of  a  note  of  issue  is  a  simple,  but  most  important  proc^- 
^'^^  ^7  means  of  which  the  cause  is  formally  placed  upon  the  calendar 
of  tlie  conrt  to  take  its  turn  for  trial. 

Appeals  from  justices'  courts,  in  which  a  new  trial  is  claimable  of 
right,  must  now  be  placed  on  the  general  jury-calendar  of  the  appellate 
tribunal  in  this  manner.     See  section  364,  amendment  of  1862. 

The  nature  of  the  note  of  issue  is  so  clearly  prescribed  by  section 
256,  that  comment  is  almost  unnecessary. 

The  following  observations  may,  however,  be  made : 

It  is  better,  but  not  necessary,  that  it  should  appear  upon  the  face 
of  the  note  of  issue,  whether  it  is  filed  by  the  plaintiff  or  by  the  defend- 
ant. The  fact  may  be  important  when  the  cause  comes  to  be  moved, 
in  the  event  of  a  default  beins:  suffered  bv  either.  This  has  sometimes 
been  specially  prescribed  (see  rule  of  Superior  Court  of  the  8th  of  Sep- 
tember, 1860),  and  is  always  expedient. 

It  is  also  clear  that  it  is  not  merely  expedient,  but  necessary,  to  state 
on  the  face  of  the  note  the  nature  of  the  issue,  and  for  which  term  of 

0 

the  court,  whether  the  general,  the  special,  or  the  circuit,  or  trial  term, 
the  cause  is  proposed  to  be  set  down.  In  the  New  York  Superior  and 
Gommop  Pleas  Courts  this  is  required  by  special  rules  of  the  6tli  of 
March,  1852,  in  the  former,  and  of  the  Ist  of  December,  1858,  in  the 
latter.     See  also  regulations  in  seventh  district,  reported  13  IIow.,  34:3. 

In  the  Common  Pleas  it  is  specially  required  by  the  rule  of  the  1st  of 
December,  1858,  that  the  note  of  issue  should  state  on  its  face  whether 
tlie  issue  is  one  of  law  or  of  fact ;  and,  if  of  fact,  whether  to  be  tried  by 
a  jury,  or  by  the  court  without  a  jury.  See  likewise,  rules  of  same 
court  tor  1861.* 

When  the  cause  is  triable  by  the  court  without  a  jury,  it  is  equally 
essential  to  state  on  the  face  of  the  note  of  issue  whether  that  issue  is 
one  of  law  or  of  fact,  in  order  to  secure  the  preference  given  to  the 
former  by  section  255.  The  first  district  of  the  Supreme  Court  has 
now  provided  for  this  by  a  regulation  in  December,  1860,  that  notes  of 
issue  for  the  special  term  shall  stf  te  on  their  face  "  whether  demurrer 
or  not  demurrer." 

In  the  same  district  of  the  Supi-eme  Court,  and  in  the  New  York . 
Comuiou  Pleas,  a  calendar  is  made  out  for  the  January  term,  aud  con- 
tinned  through  the  whole  year.    No  fresh  note  of  issue  need  be  filed 
for  a  cause  once  placed  on  this  calendar ;  but,  in  every  succeeding  term, 
a  snpjilement  is  made  out  of  those  filed  during  the  preceding  month. 
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At  the  close  of  the  year  a  fresh  calendar  is  made  out,  and  fresh  notes 
of  issue  then  become  requisite. 

In  the  Superior  Court  the  calendar  was  similarly  made  out  once 
every  three  months.  Since  June,  1860,  this  practice  has  been  aban- 
doned. No  fresh  calendar  was  made  out  for  1861,  but  the  previous 
cases  were  continued.  A  supplementary  calendar  is  made  out  every 
month  in  the  same  manner. 

The  supplementary  act  passed  simultaneously  with  the  Code,  to 
facilitate  the  determination  of  existing  suits,  and  amended  on  the  revi- 
sion of  1849,  contains  the  two  following  sections  : 

§  16.  When  a  cause,  placed  upon  the  calendar  of  a  court  of  record  in  the 
city  of  New  York,  shall  be  regularly  called  and  passed,  without  a  postpone- 
ment by  the  court  for  good  cause  shown,  it  shall  thenceforth  take  its  place 
on  the  same  or  any  future  calendar,  as  if  the  date  of  the  issue  were  the  time 
when  it  was  thus  passed. 

§  1 7.  In  the  case  mentioned  in  the  last  section,  it  shall  be  the  duty  of  the 
party  placing  a  cause  upon  the  calendar,  for  a  subsequent  term,  to  state  the 
date  of  the  issue,  as  above  prescribed ;  and,  if  he  omit  to  do  so,  by  reason 
whereof  the  issue  retains  its  priority  on  the  calendar,  the  court,  on  the 
application  of  the  adverse  party,  or  of  its  own  motion,  may  strike  the  cause 
from  the  calendar. 

This  practice,  as  regards  the  date  of  the  issue,  is  substantially  retained 
in  these  tribunals. 

A  Supreme  Court  notice  for  the  first  district,  directing  the  making 
out  of  a  fresh  calendar  for  January,  1861,  prescribes  thus :  ''  That  the 
notes  of  issue  for  that  calendar  shall  also  state,  whether  the  cause  was 
on  the  calendar  at  the  close  of  December  term,  1860,  and,  if  so,  shall 
state  the  number  of  the  cause  on  that  calendar  ;  and  notes  of  issue  for 
other  terms  shall  state  whether  the  cause  is  then  on  the  calendar,  and 
the  number  thereof;  and,  if  the  cause  has  been  marked  "down''  on 
the  calendar  in  1860,  it  must  be  so  stated  on  the  note  of  issue,  and  the 
date  thereof,  which  shall  be  the  date  of  issue  on  the  new  calendar. 

The  clerk  is  directed  not  to  enter  any  cause  upon  the  calendar,  unless 
the  note  of  issue  therein  conforms  to  the  foregoing  directions. 

The  rules  of  the  Common  Pleas  for  1861,  continuing  one  previously 
made,  on  the  1st  of  December,  1858,  contain  a  similar  requirement,  that 
the  note  of  issue  shatl  state  the  numoer  of  a  cause  on  the  calendar  of 
1860,  and,  if  it  has  been  marked  down,  when  it  wa6  so  marked,  impos- 
ing a  similar  penalty. 

By  rule  of  the  6th  of  March,  1852,  the  Superior  Court  prescribed  tliat 
when  a  cause  is  set  down  which  has  been  on  a  preceding  calendar,  the 
note  of  issue  shall  specify  its  number  on  that  calendar.     See  also  tern- 
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porarr  rule  of  the  8th  of  September,  1860,  prescribing  that  run-down 
causes  shall  be  placed  at  the  end  of  a  previous  calendar  continued  for  a 
succeeding  term. 

In  the  other  districts,  a  fresh  calendar  is  usually  made  out  ibr  each 
term,  and  the  foregoing  requirements  do  not  apply. 

Such  had  heretofore  been  the  practice,  as  regards  the  special  terms 
held  in  the  first  district.  The  Supreme  Court  in  that  district  has, 
however,  by  special  regulation,  made  in  December,  1860,  prescribed 
that  the  special  term  calendar  shall  also  be  made  out  in  January,  and 
continued  through  the  year. 

In  the  first  district,  notices  have  been  frequently  given  by  the  differ- 
ent comts,  requiring  notes  of  issue  to  be  filed  at  times  earlier  than  that 
appointed  by  the  statute.  In  view  of  the  crowded  state  of  the  calen- 
dars in  that  district,  this  practice  has  been  uniformly  and  cheerfully 
assented  to.  Whether,  if  disputed,  it  is  strictly  legal,  and  whether  the 
clerk  might  not  be  bound  to  put  a  case  upon  the  calendar,  in  which  the 
note  of  issue  was  filed  within  the  period  prescribed  by  section  256, 
seems  very  questionable. 

If  the  note  of  issue  be  sent  to  the  clerk  by  post,  it  must  be  mailed  so 
that  he  may  receive  it  on  or  before  the  last  day  appointed.  It  is  not  a 
service  within  section  412.  The  postage  must,  of  course,  be  paid.  As 
to  the  inexpediency  of  delaying  this  step  till  the  very  last  day,  see  gen- 
erally Wilkin  vs.  Pearoe^  4  How.,  26. 

Tlie  defendant  should  file  a  cross  note  of  issue,  as,  if  he  omit  to  do  so, 
lie  may  be  unable  to  take  a  default  when  the  cause  is  reached  in  its 
order.  See  Brononing  vs.  Paige^  7  How.,  487.  But,  if  both  parties  are 
ready,  and  appear  when  the  cause  is  called,  it  is  immaterial  by  whom 
it  is  placed  on  the  calendar. 

If  the  cause  has  been  placed  on  the  calendar  by  a  wrong  number,  or 
otit  of  its  order,  or  if,  after  note  of  issue  filed,  the  clerk  has  neglected  to 
put  it  on,  the  parties  should  attend  in  court,  and  apply  to  the  judge  to 
liave  the  error  rectified.  In  the  first  district,  motions  for  this  purpose 
may  be  made  during  the  first  week  of  the  term  ;  in  the  others,  the  par- 
ties should  attend  at  the  opening  of  the  court,  and  make  the  motion 
before  tlie  general  call  of  the  calendar  is  commenced. 

In  the  first  district,  where  there  is  a  continuing  calendar,  the  parties, 
if  it  be  inconvenient  to  bring  on.  the  cause  when  its  call  in  order  is 
approaching,  may  have  it  reserved  generally,  on  filing  with  the  clerk  a 
consent  signed  by  both  attorneys.  It  is  then  passed  on  the  call,  but 
retains  its  place,  and  it  may  afterward  be  placed  on  the  day  calendar. 
In  tlie  Common  Pleas,  an  application  to  have  it  so  put  on  must  be 
made  at  chambers  on  two  days'  notice  to  the  adverae  party.  In  the 
other  courts,  it  is  merely  necessary  to  file  a  consent  with  the  clerk. 
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See  Sapreme  Court  RegnlationB  of  December,  1860.  If  one  party  be 
ready,  and  the  other  refuses  to  give  a  consent,  application  may  then  be 
made  to  the  court. 

But,  to  enable  a  general  reservation  in  this  manner,  the  consent  must 
be  tiled  with  the  clerk  before  the  cause  is  placed  on  the  day  calendar. 
Once  put  on,  it  is  too  late,  and  application  must  be  made  to  the  judge 
who  has  the  control  of  it.  It  is  competent  for  that  officer  either  to 
reserve  generally,  if  he  think  fit,  or  to  mark  the  cause  off  for  the  term. 
This  may  be  done  either  by  handing  in  a  written  consent,  or  by  oral 
application,  when  both  parties  appear  and  agree,  or  one  of  them  pre- 
sents a  sufficient  excuse  for  postponement.  Or,  if  one  only  appears, 
and  is  unwilling  to  take  the  default  of  his  adversary,  he  may  make  a 
similar  application. 

When  a  cause  is  marked  off  for  the  term,  it  is  placed  at  the  head  of 
the  calendar  for  the  term  next  succeeding,  taking  precedence  of  all 
cases  which  have  not  yet  been  reached. 

If  the  counsel  in  a  cause  be  engaged  in  another  court,  the  cause 
maj-  be  passed  on  the  call,  and  held  over,  either  until  the  counsel 
conies  in,  or  sometimes  for  a  future  day,  still  retaining  its  place.  If 
set  down  for  a  future  day,  it  is  liable  to  go  down  to  the  foot  of  the  day 
calendar.  It  rests  in  the  discretion  of  the  judge  to  grant  tlie  same 
indulgence  for  any  other  sufficient  excuse ;  but,  as  a  general  rule,  when 
a  case  is  not  ready,  it  will  be  marked  off  for  the  term.  The  indulgence 
for  the  absence  of  counsel  is  usually  restricted  to  an  engagement  in  the 
same  court,  or  in  the  Court  of  Appeals,  or,  in  New  York,  in  another 
cause  pending  in  that  city  in  a  court  of  equal  jurisdiction. 

If,  when  the  cause  is  reached,  neither  party  appears  and  answers, 
it  will  be  run  down.  When  this  is  the  case  it  loses  its  place  altogether, 
and  goes  to  the  bottom  of  the  calendar.  It  will,  however,  precede  any 
cases  in  which  notes  of  issue  are  afterwards  filed.  On  special  appli- 
cation  to  the  court,  a  case  may  sometimes  be  reinstated  and  allowed  to 
stand  as  if  marked  off  for  the  term,  but  this  privilege  rests  entirely  in 
discretion. 

And  so,  indeed,  do  all  matters  connected  widi  the  regulation  of  the 
calendar,  when  once  made  out,  so  soon  as  motions  to  correct  are  no 
longer  in  order.  The  general  rule  is,  that  that  discretion  rests  exclu- 
sively with  the  judge  holding  the  term  at  which  the  calendar  is  being 
called;  and,  except  under  special  circumstances,  an  application  will 
not  be  cognizable  by  another  or  at  chambers.  See  North  vs.  SargeaiU^ 
U  Abb.,  228.    . 

The  above  observations  as  to  reserving,  marking  off,  or  running  down 
cases,  are  chiefly  applicable  to  the  first  district,  where  there  is  a  con* 
tinning  calendar  from  term  to  term ;  in  the  others,  a  cause  run  down  is 
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off  the  calendar  altogether,  unless  reinstated.  Those  made  with  refer- 
ence to  the  postponement  or  passing  of  cases  on  the  first  call,  but  with 
intention  to  bring  them  on  during  the  same  term,  are  equally  applicable 
to  all. 

The  following  cases  are,  by  statute,  entitled  to  a  precedence  on  the 
calendar : 

Issues  of  fact  in  actions  in  the  nature  of  an  action  at  law,  brought 
against  a  corporation.      Vids  2  B.  S.,  459,  section  11. 

Or,  in  actions  brought  by  the  attorney-general  in  the  nature  of  a 
quo  v:arra7Uo^  under  the  joint  resolutions  of  the  senate  and  assembly, 
of  the  10th  of  April,  1848.     See  laws  of  1850,  chapter  128,  p.  200. 

Actions  or  proceedings,  in  which  the  people  are  a  party,  and  the 
attorney-general  a  party  to  the  record  (chapter  37,  of  1858,  p.  65) ;  but 
subject  to  the  regulations  as  to  giving  notice,  &c.,  imposed  by  sec- 
tion 1. 

And  by  chapter  280,  of  1854,  p.  606,  precedence  is  given  to  a  specific 
class  of  suits  between  the  state  and  one  Kiersted  and  the  corporation  of 
Trinity  Church. 

The  cases  in  which  a  similar  precedence  is  claimable  on  the  general 
term  and  Court  of  Appeals  calendars,  will  be  noticed  hei*eafter  in  loco. 

§  217.  Affidamt  of  Mei^ts. 

This  proceeding  is  necessary  on  the  part  of  the  defendant,  and  must 
be  carefully  attended  to,  on  or  before  the  first  day  of  the  first  term  for 
which  the  action,  when  at  issue,  is*  noticed.  If  he  neglect  it,  he  is  liable 
to  have  an  inquest  taken  against  him  on  the  next  or  on  any  succeedhig 
morning.     See  rule  29. 

The  best  course  is  to  attend  to  it,  and  see  that  such  an  affidavit  is 
duly  filed  and  served,  immediately  on  the  actual  joinder  of  issue ;  and 
when  the  answer  requires  no  reply,  and  is  verified  by  the  defendant, 
it  is  self-evident  that  it  will  be  the  simplest  course  to  get  him  to  swear 
to  the  affidavit  of  merits  on  the  same  occasion. 

This  proceeding  is  a  relic  of  the  former  practice.  It  was  specially 
provided  for  by  rule  92,  and  also  noticed  in  Nos.  86  and  31  of  the 
common-law  rules  of  1847.  By  the  former,  rule  92,  such  an  affidavit 
was  required  in  actions  "  upon  any  written  instrument  or  record,  which 
shall  be  described  in,  or  a  copy  of  which  shall  be  served  with  the 
declaration  ;"  and  the  form  of  the  affidavit  was  there  prescribed  to  be 
as  follows:  i.  e.,  that  the  party  making  it  had  stated 'the  case  to  his 
counsel,  and  that  he  had  a  '^  good  and  substantial  defence  upon  the 
merits,  to  the  plaintiff's  demand,  on  the  bill  of  exchange,  promissory 
note,  or  other  written  instrument,  or  the  judgment,  recognizance,  or 


336  FORMAL  PBEPABATI0N8   FOR  TRIAL. §   217. 

other  record,  on  which  the  action  is  brought,  as  he  is  advised  by  his  '■ 
said  counsel,  and  verily  believes  to  be  true." 
Number  20  (36),  of  the  present  rules  prescribes  thus : 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to  the  advice  of 
counsel,  the  party  shall,  in  addition  to  what  has  usually  been  inserted,  swear 
that  he  has  fully  and  fairly  stated  the  case  to  his  counsel,  and  shall  give  the 
name  and  place  of  residence  of  such  counsel. 

It  has  become  usual  to  file  and  serv%  an  afiidavit  of  merits  in  all 
cases,  and,  perhaps,  until  some  judicial  determination  upon  the  subject 
has  been  made,  it  is  the  safer  practice  never  to  omit  it,  when  the  case 
is  noticed  or  set  down  for  either  the  circuit  or  trial  calendar  of  the 
courts.  In  a  case  triable  by  the  court,  it  is  not  requisite,  the  pro- 
ceeding being  one  that  has  come  down  from  the  common  law,  and 
not  from  the  equity  practice. 

It  may  be  fairly  inferred  from  the  terms  of  rule  92,  as  above  cited, 
tliat,  in  those  cases  in  which  the  action  is  not  founded  upon  a  written 
instrument  or  record,  such  affidavit  is  not  necessary  at  all,  and  an 
inquest  cannot  be  taken.  Where,  however,  there  exists  any,  even  tlie 
slightest  doubt  upon  the  subject,  so  obvious,  and,  at  the  same  time, 
so  easy  a  precaution  should  never  be  omitted.  An  inquest  was, 
however,  sustained  in  a  suit  for  ejectment  in  Burger  vs.  Bakery  4 
Abb.,  11. 

The  original  affidavit  of  merits  must  be  filed  with  the  clerk  of  the 
court,  in  .which  the  action  is  pending,  on  the  first  day  of  the  term  for 
which  such  action  has  been  noticed,  at  the  very  latest ;  and  a  copy  of 
it,  with  the  notice  of  the  filing  of  the  original  indorsed,  must  be  also 
served  upon  the  plaintiff's  attorney,  so  as  to  be  received  by  him  before 
the  inquest  is  actually  taken.  It  would,  however,  be  improvident  to 
wait  till  so  late  a  period  as  that  above  mentioned,  before  taking  this 
necessary  measure.  The  more  usual  and  advisable  course  is  to  make 
and  serve  such  affidavit  at  an  early  period  after  issue  has  been  joined. 

As  to  the  inexpediency  but  actual  effect  of  an  affidavit  of  merits, 
filed  at  the  very  last  moment,  but  before  inquest  actually  taken,  see 
Anonymous  cdse^  noted  in  digest  of  cases,  6  Abb.,  512. 

Where  practicable,  such  affidavit  should  always  be  made  by  the 
party  himself ;  but,  if  he  be  unable  to  do  so,  his  attorney  or  counsel 
may  make  it,  a  sufficient  excuse  being  shown  on  its  face..  See  rule  92 
of  1847,  before  referred  to. 

If  sworn  to  .by  the  attorney,  or  even  by  the  agent  of  the  party,  the 
affidavit  may  be  sufficient,  provided  it  distinctly  swears  to  merits  and 
shows  a  sufficient  excuse  why  it  is  not  made  by  the  party,  such  as 
absence  beyond  seas,  or  out  of  the  state.    Johnson  \%.  Lynch^  15  How., 
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199.    But,  as  a  general  rule,  it  must  be  made  by  the  party  himself, 
and  an  insufficient  excuse  will  not  be  available. 

The  affidavit,  when  made,  must  be  unqualified,  as  to  the  existence 
of  a  defence  on  the  merits,  and  the  advice  on  the  case  sworn  to  most 
be  the  advice  of  counsel,  and  not  merely  of  an  attorney,  or  it  will  be 
insufficient. 

When  duly  made,  it  is  pnm&  facie  conclusive,  and  cannot,  as  a 
general  rule,  be  impeached  or  contradicted,  except,  possibly,  in  a  very 
gross  case,  and  when  the  excuse  offisred  is  shown  to  be  false  or  frivolous. 
See  Johnson  vs.  Lynch^  aujpra.  See,  however,  as  to  a  case  attended 
with  suspicious  circumstances,  Dix  vs.  Palmer^  and  Van  Horn  vs. 
Montgomery  J  below  cited. 

Once  made,  filed,  and  served,  such  affida^dt  is  available  to  prevent 
an  inquest  at  any  future  time,  until  the  cause  has  been  finally  disposed 
of.  It  should  be  made  and  filed  separately,  and  not  incorporated 
with  other  proceedings  in  the  case.  The  affidavit  of  one  of  several 
defendants,  having  a  joint  defence,  would  seem  to  be  sufficient  to 
prevent  an  inquest,  as  against  all.  See  Johnson  vs.  Lynch^  supra^  15 
How.,  199  (201). 

It  was,  at  first,  contended  that  a  verified  answer  und,er  the  Code  was 
sufficient  to  prevent  an  inquest,  but  the  point  was  speedily  settled  to 
the  contrary,  and  that  the  former  practice  upon  the  subject  remained 
unaltered.  See  Anderson  vs.  Hough^  1  Sandf ,  721 ;  6  L.  O.,  365 ;  1 
C.  R.,  50 ;  Sheldon  vs.  Martin^  1  0.  R.,  81 ;  Jones  vs.  Russell^  3  How., 
324;  1  C.  R.,  113;  Dickinson  vs.  Ki/mhaU^  1  C.  R.,  83;  Hunt  vs. 
Mails,  1  0.  R.,  118. 

The  affidavit  must  be  in  strict  compliance  with  the  rules,  in  every  part, 
or  it  will  be  unavailable.     The  following  have  been  held  insufficient : 

An  affidavit  that  the  defendant  had  stated  to  counsel  "  the  facts  of 
his  defence,"  instead  of  the  facts  of  the  case.  liickards  vs.  Swetzetj  3 
How.,  413  ;  1  C.  R.,  117.  That  he  had  stated  "  his  case  in  the  cause." 
EUisYS.  Jonesy  6  How.,  296.  One  omitting  to  state  that  he  had  *'  a 
good  defence  on  the  merits."  Tompkins  vs.  AceTj  10  How.,  309.  So 
ako  an  affidavit  of  a  defence  in  the  action,  and  that  the  answers  were 
not  .put  in  for  delay.    McMwrray  vs.  Oifford,  5  How.,  14, 

Or  a  statement  that  a  note  sued  on  had  been  paid,  without  giving 
particulars.  Hunter  vs.  Lester ^  10  Abb.,  260  (but  the  affidavit  in  this 
case  was  not  in  strictness  an  affidavit  of  merits). 

An  affidavit  that  the  defendant  had  stated  to  his  counsel  ^^  the  facts  of 
this  case,"  was,  however,  sustained  in  Jordan  vs.  Oarrisoh,  6  How.,  6 ; 
1  C.  R.  (N.  S.),  400,  as  importing  what  is  required  by  the  rule,  and 
being,  accordingly,  sufficient. 

It  has  been  held  that,  where  the  defence  is  attended  with  suspidiovs 
Vol.  n.— 22 
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circumstances,  the  court  may  require  the  facts  to  be  stated.  Dix  vb. 
Palmer^  5  How.,  233  ;  3  C.  K.,  214 ;  Van  Heme  vs.  Mordgomery^  5 
How.,  238.  In  the  reports  of  these  cases,  it  is  said  that  several  deci- 
sions had  been  cited,  which  held  that  the  affidavit  of  merits,  under  the 
Code,  should  be  special.  None,  however,  appear  upon  the  reports, 
and  it  seems  difficult  to  conjecture  on  what  ground  this  could  have 
been  held. 

In  cases  where  a  demurrer  is  put  in,  an  affidavit  of  merits  may 
possibly  be  expedient.  See  Appleby  vs.  Elkine^  2  Sandf.,  673 ;  2  G.  E., 
80,  where  leave  to  answer  was  refused,  on  judgment  given  on  a  frivolous 
demurrer,  on  the  ground  that  there  was  no  affidavit  of  merits. 

Where  the  only  defence  put  in  by  the  defendant  consists  of  a  partial 
set-off,  and  the  plaintiff  omits  to  reply  to  that  defence,  an  affidavit  of 
merits  will  be  superfluous.  The  plaintiff,  under  these  circumstances, 
must  allow  that  set-off,  in  tlie  inquest  to  be  taken  by  him ;  and,  if  be 
omit  to  do  so,  that  inquest  will  be  set  aside.  Potter  vs.  Smithy  9 
How.,  262. 

§  218.  Prepa/raiions  as  to  Mndence. 

When  issue  has  been  joined,  and  especially  when  the  trial  of  the 
cause  approaches,  the  prudent  practitioner  will  of  course  communicate 
freely  with  his  client,  and  obtain  the  fullest  possible  information  as  to 
the  evidence  which  it  will  be  competent  for  him  to  obtain  on  his  own 
behalf,  or  to  rebut  any  anticipated  testimony  on  the  part  of  his  adversaiy. 
Too  much  importance  cannot  be  attached  to  the  fullest  preparation 
being  made  on  this  subject,  or  on  the  precaution  of  communicating 
freely  with  his  own  witnesses  where  practicable,  in  order  to  ascertain  as 
far  as  possible  what  evidence  they  may  be  likely  to  give  when  placed  on 
the  stand.  The  taking  of  full  memoranda  of  the  effect  of  these  com- 
munications, when  had,  will  be  a  most  valuable  precaution,  above  all 
where  associate  counsel  are  employed,  with  a  view  to  their  being  fully 
possessed  of  the  facts  of  the  case  before  going  into  court  to  try  it  The 
practice  pursued  in  England  of  making  a  regular  brief  of  the  proposed 
evidence,  and  of  the  facts  which  the  different  witnesses  may  be  expected 
to  swear  to,  or  of  those  on  which  it  is  desirable  to  cross-examine  such  as 
are  likely  to  be  called  on  the  other  side,  will  be  found  very  convenient, 
and  a  great  assistance,  especially  in  complicated  cases. 

(a,)  Subpoena. 

When  the  call  of  the  cause  approaches,  this  proceeding  must  be  care- 
fully attended  to  in  due  time.  The  safe  rule  is  that  every  necessary 
witness  should  be  subpoenaed,  at  tlie  very  latest,  on  the  day  preceding 
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that  on  which  the  canse  will  be  placed  on  the  day  calendar.  This  need 
not  BBually  be  done  on  an  earlier  day,  nor,  when  the  witnesses  are 
resident,  will  it  be  expedient,  as  their  fees  cannot  be  charged  for  any 
day  on  which  their  attendance  is  not  necessary,  and  to  attend,  when 
that  is  not  the  case,  would  be  an  useless  trial  of  their  patience. 

But,  if  the  subpoena  is  delayed  too  long,  and  so  as  not  to  give  the 
witness  reasonable  time  to  prepare  for  his  attendance,  the  party  will  be 
held  in  fault,  and  the  witness  may  be  excused.  See  Chalmera  vs.  Md- 
viUe,  1  E.  D.  Smith,  602. 

The  power  of  issuing  process  of  subpoena  is  conferred  by  statute 
upon  all  courts  of  record,  whether  of  general  or  limited  jurisdiction, 
and  extends  to  requiring  the  attendance  of  any  witness  residing,  or 
being,  in  any  part  of  this  state,  to  testify  in  any  matter  or  cause.  Vide 
2  E.  S.,  276,  section  1. 

And  by  chapter  20  of  1855,  p.  24,  the  same  power  is  given  to  a  com- 
mittee of  either  board  of  the  Common  Council  of  New  York.  As  to  this 
last  power,  see  Briggs  vs.  MackeUar^  2  Abb.,  30  ;  Brigga  vs.  Matselly 
2  Abb.,  156  ;  Van  Tine  vs.  Nims,  3  Abb.,  39. 

The  subpoena  must  distinctly  inform  the  witness  of  every  particular 
necessary,  and  of  the  consequence  of  non-attendance.  Printed  forms 
are  universally  used  for  both  subpoena  and  tickets.  The  seal  of  the 
court  is  presupposed,  but  in  practice  is  seldom  actually  aflSxed.  It  is 
subscribed  with  the  names  of  the  clerk  of  the  court  and  the  attorney 
for  the  party  who  issues  it.  No  person  not  the  law  partner  of  the 
attorney  or  a  clerk  in  his  office,  is  at  liberty  to  use  his  name.  If  it  be 
80  used,  the  process  is  void.     Yorha  vs.  Pech^  31  Barb.,  350. 

The  statute  law  in  relation  to  this  subject  will  be  found  in  article 
VI.,  title  III.,  chapter  VII.,  part  III.  of  the  Eevised  Statutes ;  2  R.  S., 
400  to  403  inclusive. 

The  first  section  of  that  title  (section  42)  r^ulates  the  mode  of 
service  thus  : 

^^The  service  of  a  subpoena  issued  out  of  any  court,  to  compel  the  attend- 
ance of  any  witness,  shall  be  made  as  follows  : 

1.  The  original  writ,  under  the  seal  of  the  court  issuing  the  same,  shall  be 
exhibited  to  the  witness ; 

2.  A  copy  of  such  writ,  or  a  ticket  containing  its  substance,  shall  be 
delivered  to  the  witness  ; 

3.  The  fees  allowed  by  law  to  such  witness  for  travelling  to  and  returning 
from  the  place  where  he  is  required  to  attend,  and  the  fees  allowed  for  one 
day's  attendance,  shall  be  paid  or  tendered  to  such  witness." 

The  consequences  of  a  failure  to  attend  are  thus  pointed  out  by  the 
next  succeeding  section  (43) : 
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"  Every  person  who  shall  be  duly  subpcenaed  to  attend,  as  a  witness,  any 
court  within  this  state,  or  to  attend  any  officer  of  any  court  of  record 
empowered  to  receive  evidence,  or  any  commissioner  appointed  by  such 
court  to  take  testimony,  or  any  referees  appointed  by  such  court  to  bear 
any  cause  or  matter,  shall  be  bound  to  attend,  according  to  the  command 
of  such  subpoena ;  and  for  every  failure  so  to  attend,  without  a  reasonable 
excuse,  shall  be  deemed  guilty  of  a  contempt  of  the  court  out  of  which  such 
subpcBna  issued,  shall  be  responsible  in  the  proper  action  to  the  aggrieved 
party  for  the  loss  and  hindrance  sustained  by  such  failure,  and  for  all  other 
damages  sustained  thereby ;  and  shall  forfeit  to  the  aggrieved  party  the 
sum  of  fifty  dollars,  in  addition  to  such  damages,  to  be  recovered  in  a  separate 
action,  or  in  the  same  action  commenced  for  the  recovery  of  such  damages.** 

The  subject  of  process  of  contempt  will  be  considered  in  a  subsequent 
chapter.  The  w^arrant  in  this  particular  case  is  regulated  by  sections 
48  and  49  of  the  same  title,  and  must  specify  particularly  the  caufie  of 
commitment,  and,  if  for  refusing  to  answer  any  question,  such  question 
must  be  stated  on  it.  As  to  the  right  of  a  witness  to  refuse  to  answer 
a  question  tending  to  criminate  himself,  see  Van  Tine  vs.  Nima^  3 
Abb.,  39. 

The  service  of  a  subpoena,  of  whatever  nature,  must  be  proved  by 
affidavit,  stating  in  full  the  different  particulars  required  by  section  42. 
This  had  better  be  prepared  beforehand,  and  should  be  ready  in  court, 
when  there  is  any  reason  to  anticipate  the  non-attendance  of  the 
witness. 

The  privileges  of  witnesses,  when  subpoenaed,  are  defined  and  pro- 
vided for  by  sections  51  to  55  inclusive,  of  the  same  title.  See,  in  rela- 
tion to  his  privilege  from  service  of  process  upon  him  whilst  in  attend- 
ance, Secuoer  vs.  Hobinson^  3  Duer,  622 ;  12  L.  O.,  120 ;  MerriU  vs. 
Oeorge^  23  How.,  331. 

The  fees  allowed,  and  which  must  be  paid  to  the  witness  on  the 
service  of  a  subpoena,  are  prescribed,  and  will  be  found  at  2  K.  S.,  643, 
section  49.  They  consist  of  travelling  fees,  at  the  rate  of  four  cents  per 
mile,  going  and  returning,  if  the  witness  resides  more  than  three  miles 
from  the  place  of  attendance.  "Within  that  distance,  he  is  only  allowed 
the  fee  for  his  attendance,  which  is  fifty  cents  for  each  day  during  which 
he  is  engaged.     One  day's  fee  must  be  always  paid  to  him  on  service. 

Any  number  of  witnesses  may  be  included  in  one  subpoena,  but  a 
separate  ticket  must  be  made  out  and  delivei)ed  to  esrch. 

A  person  deputed  to  serve  a  subpoena  may  enter  the  house  of  the 
witness,  and,  entering  peaceably,  may  legally  use  necessary  force  to 
overcome  any  resistance  he  may  subsequently  meet  with  ii^  his  attempt 
at  actual  service,  being  liable  only  for  excess  of  violence.  Hager  vs. 
Danforth^  20  Barb.,  16  ;  reversing  same  case^  8  How.,  485. 


POHMAL  PKEPAUATlOyS  FOB  TBIAL. — §    218.  841 

(J.)  Habeas  Corpus  ad  Testifioakdum. 

If  the  witness  whose  attendance  is  required,  be  in  prison  for  any 
cause  except  a  sentence  for  a  felony,  application  should  be  made  for  a 
writ  of  this  nature.  See  title  I.,  chapter  IX.,  part  III.  of  the  Revised 
Statutes.  This  application  may  be  made  to  the  court  in  which  the 
action  is  pending,  or  the  writ  may  be  issued  by  a  justice  of  the  Supreme 
Court,  or  any  officer  authorized  to  perform  his  duties.    Sections  1  and  3. 

Section  2  provides  thus  : 

Every  such  application  shall  be  verified  by  affidavit,  and  shall  state — 

1.  The  title  and  nature  of  t^e  suit  or  proceeding  in  regard  to  which  the 
testimony  of  such  prisoner  is  desired ;  and, 

2.  That  the  testimony  of  such  prisoner  is  material  and  necessary  to  such 
party  on  the  trial  or  hearing  of  such  suit  or  proceeding,  as  he  is  advised  by 
counsel,  and  verily  believes. 

But  the  advice  of  counsel  need  not  be  sworn  to  when  the  application 
is  by  the  attorney-general  or  the  district-attorney. 

The  application  should  be  made  on  verified  petition  to  the  effect  above 
stated,  and  the  form  of  writ  should  be  prepared  and  tendered  with  it  to 
the  court  or  officer. 

That  writ  must  be  under  seal  of  the  court  by  which  it  is  awarded ;  if 
by  an  officer  out  of  court,  then  under  the  seal  of  the  court  to  which  it 
is  returnable ;  and  if  returnable  before  any  other  body  than  a  court  of 
record,  tlien  under  the  seal  of  the  Supreme  Court.  2  R.  S.,  574:,  sec- 
tion 74. 

It  may  be  made  returnable  at  a  day  certain,  or  forthwith,  and  in- 
dorsed with  a  certificate  that  the  same  has  been  allowed,  and  the  date 
of  such  allowance,  to  be  signed  by  the  presiding  judge  of  the  court,  or 
by  the  officer  awarding  it  out  of  court.     Sections  75,  76. 

When  issued  by  the  attorney-general,  or  district-attorney,  the  fact  is 
to  be  noted  on  the  indorsement     Section  77. 

Section  78  provides  that  the  writ  can  only  be  served  by  an  elector  of 
some  county  within  the  state,  and  the  party  serving  must  pay  or  tender 
to  the  officer  holding  the  prisoner,  the  fees  allowed  by  law.  These  fees 
are  as  follows :  bringing  up  the  prisoner,  $1  60 ;  for  travelling  each  mile 
from  the  jail,  12^  cents ;  and  for  attending  court  with  the  prisoner,  one 
dollar  per  day,  besides  actual  necessary  expenses.  Vide  2  R.  S.,  64:6, 
section  38.  ^ 

The  applicant  must  also  give  bonds  to  such  officer  in  a  penalty  of 
doable  the  amount  for  which  the  prisoner  is  detained,  if  detained  for 
any  specific  sum,  or,  if  not,  then  in  the  penalty  of  one  thousand  dollars, 
conditioned  to  pay  the  charges  of  taking  baoJc  the  prisoner,  and  that  he 
will  not  escape. 
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Bat  this  section  does  not  apply  to  writs  issued  by  the  attorney-gen- 
eral or  district  attorney.     Section  79. 

Sections  80  and  81,  prescribe  the  mode  of  service ;  section  82  makes  it 
the  duty  of  the  officer  to  obey  the  writ  when  duly  served ;  and  section 
85  provides  as  to  the  period  within  which  it  is  to  be  returned,  when 
not  otherwise  directed. 

(c.)  SuBP<ENA  Ducks  Tecum. 

If  the  production  of  any  documents  be  required  which  are  in  the 
hands  of  any  witness,  this  form  of  subpoena  must  be  employed.  This 
is  also  a  printed  form,  and,  in  its  substance,  is  similar  to  the  ordinaiy 
subpoena,  save  only  that  it  commands  the  witness  to  bring  with  him 
the  documents  required  to  be  produced.  These  documents  must  be 
specified  upon  the  face  of  the  writ,  and  care  must  be  taken  to  make  the 
specification  sufficiently  full  and  explanatory,  so  that  what  is  required 
may  clearly  appear.  See  Stalker  vs.  Gaunt^  12  L.  O.,  124  (126).  To  this 
a  general  requisition  may  be  advantageously  subjoined,  when  a  class  of 
documents,  such  as  correspondence  or  the  like,  are  required,  and  there 
may  possibly  be  other  documents  beside  those  which  are  specified. 

When  prepared,  it  must  be  signed  and  served  in  precisely  the  same 
manner  and  with  the  same  incidents  as  an  ordinary  subpoena,  save  only 
that  a  copy  must,  in  all  cases,  be  served  instead  of  a  ticket. 

This  form  of  writ  is  equally  available  against  a  party  to  the  action  as 
against  an  ordinary  witness,  and  may  be  issued  for  the  purposes  of  his 
examination,  either  at  the  actual  trial,  or  previpusly  under  the  powers 
of  the  Code.  See  heretofore,  chapters  IV.  and  V.  of  the  present  book, 
sections  200  and  203,  and  cases  there  cited.  It  seems  also  to  be  clearly 
employable  where  a  witness  is  examined  de  bene  esse^  in  aid  of,  but  not 
in  substitution  for,  the  summons  required  in  such  cases. 

A  party  or  witness  served  with  this  form  of  subpoena  is  as  fully  bound 
to  produce  the  documents  required,  as  he  is  to  appear  and  give  evi- 
dence. His  mere  appearance  without  producing  them,  will  be  wholly 
unavailing  to  prevent  his  being  charged  with  a  contempt  and  its  con- 
sequences. Lane  vs.  Cole^  12  Barb.,  680  ;  JBoneateel  vs.  Lynde,  8  How., 
226;  affirmed,  8  How.,  352;  MitcheWa  caae^  12  Abb.,  249.  But, 
although  obliged  to  bring  the  documents  into  court,  it  is  witliin  the  dis- 
cretion of  the  court  to  order  that  he  be  not  compelled  to  discover  them 
in  evidence  when  so  brought.  See  Boneeteel  vs.  Lynde^  supra  /  StdUcer 
vs.  Gaunt,  12  L.  O.,  124.  Nor  can  a  witness  be  compelled  to  produce 
documents  which  are  not  under  his  personal  control,  or  which  he  can- 
not be  obliged  to  discover.  As  to  the  usual  privilege  of  an  attorney 
with  reference  to  his  client's  papers,  see  MaUory  vs.  JBenJamifij  9  How., 
419.    Not  so,  however,  where  there  is  a  fraudulent  combination  between 
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the  attorney  and  the  client  to  prevent  their  production.  People  vs. 
Sheriff  of  New  York,  29  Barb.,  622  ;  7  Abb.,  96.  And  it  has  recently 
been  held  that  the  privilege  in  question  is  no  longer  existent.  See  MU- 
cheWa  case  J  and  Peck  vs.  Williams,  above  cited. 

See  also,  as  to  the  right  of  the  officer  of  a  corporation  to  refuse  to 
produce  the  corporation  books  on  a  subpoena  directed  to  him,  Za  Farge 
vs.  La  Farge  Insurance  Company^  14  How.,  26  ;  6  Duer,  680  :  like- 
wise, as  to  the  non-removal  of  records,  chapter  129  of  1838,  2  R.  S.,  502, 
3d  edition. 

The  production  of  a  chattel  upon  the  trial  cannot,  it  has  been  held, 
be  compelled  in  this  manner.     See  Hunter  vs.  Allen,  35  Barb.,  42. 

In  the  report  of  People  vs.  Sheriff  of  New  York,  7  Abb.,  96  (98), 
will  be  found  a  form  of  commitment  for  contempt  for  disobedience  of  a 
subpoena  of  this  nature,  given  in  extenso. 

(d.)  Notice  to  Produce. 

This  form  of  procedure  is  appropriate  when  documents  necessary  for 
the  purposes  of  the  trial  are  known  to  be  in  the  possession  of  the  adverse 
party.  The  effect  of  the  notice  is  that  if,  after  service  of  it,  the  adverse 
party  refuses  to  produce  those  documents,  the  applicants  may  give 
secondary  evidence  of  their  contents. 

The  production  of  the  documents  themselves  cannot  be  thus  com- 
pelled. If  that  be  required,  a  subpcena  duces  tecum  must  be  served,  or 
a  preliminary  discovery  obtained.  Documents  merely  required  to  be 
produced  remain  und§r  the  control  of  the  holder,  and  he  may  do  so  or 
not  in  his  discretion.  The  moving  party,  if  he  wishes  to  render  his 
notice  available  in  case  of  a  refusal,  and  the  production  of  the  originals 
is  not  indispensable,  must  be  prepared  with  parol  or  secondary  evidence 
of  their  contents.    Edmmidstone  vs.  Hartshorn,  19  N.  Y.,  9. 

Kor  can  a  document,  not  in  the  actual  possession  of  the  party,  be  so 
called  for,  or  secondary  evidence  given  of  its  contents,  in  case  of  a 
refusal.  The  only  course,  under  these  circumstances,  is  to  subpcena  the 
actual  holder,  and,  if  he  has  lost  or  destroyed  it,  then  offer  such  evi- 
dence.    Chaffee  vs.  Cox,  1  Hilt.,  78. 

As  in  the  case  of  a  subpcena  duces  tecum,  the  notice  should  contain  a 
full  and  specific  description  of  the  documents  required  to  be  produced. 
If  too  general  in  its  terms,  it  may  be  unavailable.  See  Stalker  vs. 
Gaunt,  12  L.  O.,  124.  But,  when  a  sufficient  specification  has  been 
made,  it  will  usually  be  advisable  to  add  a  general  clause,  including 
any  others  not  specifically  enumerated. 

If  this  precaution  be  omitted,  the  adverse  party  cannot  be  compelled 
to  produce  documents,  even  if  he  may  have  them  in  court,  nor  can 
secondary  evidence  be  introduced.     The  object  of  the  notice  is  not 
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merely  to  obtain  evidence  as  to  the  papers  themselves,  but  also  to  ena- 
ble the  opposite  party  to  be  prepared  to  support  or  to  impeach  them. 
See  CrTvmm  vs.  Hwmd^  2  ffilt,  434. 

(«.)  Exclusion  of  Adverse  Evidence. 

This  proceeding  is  admissible  under  special  provisions  of  the  Code : 
1.  With  reference  to  evidence  of  an  account,  the  particulars  of  whidi 
have  been  required  under  section  158,  but  have  not  been,  or  have  been 
insufficiently,  furnished ;  and,  2.  "With  reference  to  a  paper  ordered, 
but  refused  to  be  produced,  under  section  388.  With  regard  to  the 
latter,  it  is  expressly  provided  that  such  exclusion  is  to  be  made  by  the 
court,  on  motion.  The  mode  of  application,  under  the  former  state  of 
circumstances,  is  left  without  special  provision.  In  Kellogg  vs.  JPaine^ 
8  How.,  329,  the  question  came  before  the  court ;  and,  although  it  was 
considered  that  the  motion  might  possibly  be  made  at  the  trial,  it  was 
held  to  be  the  better  practice  to  apply  previously  for  an  order  to  that 
effect.  It  is  clear  that,  under  these  circumstances,  the  obtaining  of 
such  an  order  is  proper,  and  will  be  most  advisable,  at  the  present  stage 
of  the  action.  It  should,  of  course,  be  made  on  the  usual  notice,  the 
facts  being  shown  by  affidavit 

§  219,  OtJier  Prepa/ratums. 

{a.)  SficuRrrY  in  Respect  of  Lost  Note. 

When  negotiable  paper,  the  subject  of  the  act\on  or  defence,  has  been 
lost,  the  Revised  Statutes  provide  the  following  remedy  under  which 
the  suit  may  still  be  continued.    Vide  2  R.  S.,  406,  sections  75,  76. 

These  sections  run  as  follows : 

§  76.  In  any  suit  founded  upon  any  negotiable  promissory  note  or  bill  of 
exchange,  or  in  which  such  note,  if  produced,  might  be  allowed  as  a  setoff 
in  the  defence  of  any  suit,  if  it  appear  on  the  trial  that  such  note  or  bill  was 
lost  while  it  belonged  to  the  party  claiming  the  amount  due  thereon,  parol 
or  other  evidence  of  the  contents  thereof  may  be  given,  on  such  trial ;  and, 
notwithstanding  such  note  or  bill  was  negotiable,  such  party  shall  be 
entitled  to  recover  the  amount  due  thereon  as  if  such  note  or  bill  had  been 
produced. 

§  76.  But  to  entitle  a  party  to  such  recovery,  he  shall  execute  a  bond  to 
the  adverse  party,  in  a  penalty  at  least  double  the  amount  of  such  note  or 
bill,  with  two  sureties,  to  be  approved  by  the  court  in  which  the  trial  shall 
be  had,  conditioned  to  indemnify  the  adverse  party,  his  heirs  and  personal 
representatives,  against  all  daims  by  any  other  person  on  account  of  such 
note  or  bill,  and  against  all  costs  and  expenses  by  reason  of  such  claim. 

But  by  chapter  85  of  1856,  p.  123,  the  people  are  exempted  from 
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giving  the  security  prescribed  by  the  latter  of  the  foregoing  sections, 
in  BuitB  in  which  they  are  interested.  N.  B.  The  reference  in  the  enact- 
ing clause  is  not  to  the  original  number  of  the  section,  but  to  that  in  the 
third  edition  of  the  Revised  Statutes. 

The  form  of  the  bond  to  be  given  is  so  clearly  prescribed  by  the 
section,  that  comment  upon  it  is  not  required.  It  is  obvious  that  it 
should  be  prepared  before,  so  as  to  be  ready  for  tender  on  the  trial,  for 
which  reason  it  is  noticed  here.  See,  as  to  the  inconvenience  of  delay 
till  the  last  moment.  Jacks  vs.  Darrin^  below  cited. 

The  statute  is  equally  applicable  where  the  loss  has  taken  place  after 
the  action  has  commenced.  Ja/iks  vs.  Darrin^  3  E.  D.  Smith,  548  ;  1 
Abb.,  148 ;  Jacks  vs.  Darrin^  3  E.  D.  Smith,  557. 

And  the  same  cases  decide  that  a  lost  check  is  equally  within  the 
meaning  of  the  statute. 

The  giving  such  a  bond  is  an  essential  prerequisite  to  any  recovery 
under  these  circumstances,  and,  if  not  shown  to  be  given,  a  judgment 
cannot  be  sustained.    Demtond  vs.  Rice^  1  Hilt.,  530. 

But  a  destroyed  bill  or  note  is  not  within  the  statute,  so  far  as  the 
obligation  to  give  a  bond  is  concerned,  and,  on  proof  of  its  actual  de- 
struction, the  action  will  be  maintainable  without  one.  De%  Arts  vs. 
Leggett.  16  N.  Y.,  582 ;  affirming  aamie  case^  5  Duer,  156. 

See,  generally,  as  to  the  right  of  a  party  to  recover  upon  a  note  not 
actually  in  his  possession,  when  he  shows  a  positive  right  to  recover  the 

money  due  upon  it.    Sdden  vs.  Pringle^  17  Barb.,  458. 

< 

(J.)   SUBVEY  BEFORE  TbIAL. 

Provision  is  made  for  this  purpose  as  regards  the  whole  class  of  real 
estate  actions  by  sections  13, 14,  and  16  of  title  VIL,  chapter  V.,  part 
m.  of  the  Revised  Statutes ;  2  R.  S.,  341. 

Section  13  prescribes  that,  whenever  the  court,  in  any  action  of  this 
class,  shall  be  satisfied  that  such  a  survey  is  necessary  or  expedient  to 
enable  either  party  to  declare,  plead,  or  prepare  for  trial,  or  for  any 
other  proceeding  in  such  action,  it  may,  by  rule  of  court,  upon  the  appli- 
cation of  either  party,  order  that  such  party  have  leave  to  make  such 
survey.  The  order  is,  under  section  14,  to  give  a  specific  description 
as  far  as  may  be ;  and,  before  entry  for  that  purpose,  a  copy  is  to  be 
served  upon  the  owner  or  occupant,  and  section  15  gives  authority  to 
enter  for  that  purpose,  without  liability  for  trespass,  but  with  responsi- 
bility in  an  action  in  the  case  for  any  unnecessary  injury, 

(C.)  DOCUMEJTTABY  EvTDENOE. 

All  matters  in  the  nature  of  documentary  evidence,  such  as  certified 
copies  of  orders,  depositions  or  other  matters  on  file,  transcripts  of. 
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foreign  or  domestic  records,  volumes  of  foreign  laws  or  reports,  certifi- 
cates, exemplifications,  and  such  like  must  be  carefully  attended  to,  and 
prepared  before  the  trial,  so  as  to  be  ready  and  forthcoming  in  due  form 
when  required. 

It  would  of  course  be  beyond  the  province  of  this  work  to  enter  into 
the  detailed  consideration  of  what  may,  or  may  not  be  necessary  for 
this  purpose.  In  preparing  for  trial,  the  treatises  on  the  law  of  evidence 
will  of  course  be  carefully  consulted,  where  necessary,  and  the  directions 
there  given  strictly  followed.  And,  when  a  certified  copy,  transcript, 
or  exemplification  is  requisite,  care  will  of  course  be  taken  to  see  that 
it  is  in  strict  conformity  with  the  statutory  requisitions  upon  the  subject; 
and  that  the  proper  seals  and  signatures  are  affixed,  and  the  latter, 
where  necessary,  identified.  See,  as  to  the  proof  and  identification  of 
foreign  records,  2  E.  S.,  396,  397,  sections  26,  27.  And,  as  to  docu- 
mentary evidence  in  general,  article  VII.,  title  III.,  chapter  VII.,  part 
ni.,  of  the  Revised  Statutes ;  2  E.  S.,  403  to  406  inclusive. 

The  Code  makes  no  special  provision  on  the  subject,  except  in  sec- 
tion 426,  inserted  on  the  amendment  of  1849,  and  proceeding  as 
follows  : 

§  426.  Printed  copies  in  volumes  of  statutes,  code,  or  other  written  law, 
enacted  by  any  other  state  or  territory,  or  foreign  government,  purporting 
or  proved  to  have  been  published  by  the  authority  thereof,  or  proved  to  be 
commonly  admitted  as  evidence  of  the  existing  law  in  the  courts  and  judi- 
cial tnbunals  of  such  state,  territory,  or  government,  shall  be  admitted  by 
the  courts  and  oflScers  of  this  •  state,  on  all  occasions,  as  presumptive  evi- 
dence of  such  laws.  The  unwritten  or  common  law  of  any  other  state  or 
territory,  or  foreign  government,  may  be  proved  as  facts  by  parol  evidence ; 
and  the  books  of  reports  of  cases  adjudged  in  their  courts,  may  also  be 
admitted  as  presumptive  evidence  of  such  law. 

In  relation  to  the  presumption,  in  the  absence  of  specific  averment  to 
the  contrary,  that  the  common  law,  as  it  existed  at  the  time  of  the 
separation  of  this  country  from  England,  exists  in  any  other  state  ;  and 
the  absence  of  any  similar  presumption  in  relation  to  the  statutes  of 
this  state  having  been  there  enacted,  see  Throop  vs.  Hatck^  3  Abb.,  23. 
But,  as  regards  foreign  laws,  the  presumption  is  that  they  are  the  same 
as  our  own.  Monroe  vs.  DouglasB^  1  Seld.,  447.  See  also  Thatch&r  vs. 
Morris^  1  Kern.,  437. 

There  is  also  the  following  provision  of  the  Code,  dating  from  1849, 
which  may  have  some  bearing  upon  the  subject : 

§  422.  If  an  original  pleading  or  paper  be  lost  or  withheld  by  any  person, 
the  court  may  authorize  a  copy  thereof  to  be  filed  and  used  instead  of  the 
originaL 
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(d.)  Papers  fob  the  Coubt. 

The  Code  provides  thus  upon  this  subject : 

§  259.  (214.)  When  the  issue  shall  be  brought  to  trial  by  the  plaintiff,  he 
shall  furnish  the  court  with  a  copy  of  the  summons  and  pleadings,  with  the 
offer  of  defendant,  if  any  shall  have  been  made.  When  the  issue  shall  be 
brought  to  trial  by  the  defendant,  and  the  plaintiff  shall  neglect  or  refuse  to 
furnish  the  court  with  a  copy  of  the  summons  and  pleadings  and  the  offer 
of  the  defendant,  the  same  may  be  furnished  by  the  defendant. 

Dfttea,  as  it  stands,  from  1851.  The  section  in  1848  and  1849,  merely  provided  that  the 
plaintiff  should  furnish  the  papers  in  question. 

This  section  is  somewhat  inartificially  inserted  in  the  middle  of  the 
chapter  which  provides  for  trial  by  jury.  There  can  be  no  doubt,  how- 
ever, of  its  general  applicability,  and  that  it  is  equally  incumbent  where 
the  case  is  brought  on,  either  for  trial  by  the  court  upon  an  issue  of 
law  or  of  fact,  or  before  referees. 

This  practice  is  universal,  and  is  expressly  recognized  aa  regard? 
trial  by  referees,  in  Post  vs.  Jffew  York  y^entral  Railroad  Company 
12  How.,  552,  especially  with  reference  to  the  necessity  of  including 
any  offer,  if  made,  in  the  copy  so  provided. 

Eule  42  also  provides  that  the  papers  for  the  court  shall  be  furnished 
by  the  party  demurring,  in  cases  of  demurrer. 

See,  as  to  the  correctness  of  such  copies,  Wilcox  vs.  Bennett^  10  L.  O., 
30.  Where  the  defendant  anticipates  that  the  plaintiff  may  fail  to 
attend,  he  should,  of  courae,  be  prepared  as  above. 

On  a  new  trial,  after  a  reversal  by  the  court  above,  a  copy  of  the 
opinion  on  that  occasion,  if  any,  will  probably  be  required,  and  should 
be  prepared  and  in  readiness. 

As  a  general  rule,  where  any  papers  are  likely  to  be  required  in  the 
course  of  the  trial,  care  must  be  taken  that  they  are  in  court,  and, 
where  practicable,  copies  of  them  should  be  prepared,  ready  to  hand  in 
to  the  court,  when  asked  for. 

The  attorney  for  the  party  in  whose  interest  they  have  been  taken, 
will  also  as  a  matter  of  course  take  care  that  any  documentary  evidence, 
in  the  custody  of  the  clerk  or  other  officers  of  the  court,  such  as  depo- 
sitions taken  on  commission,  former  records,  or  other  documents  of  a 
like  nature,  are  ready  in  court,  when  called  for,  and  previous  notice  to 
that  effect  should  be  given  to  such  officers,  and  their  attendance  pro- 
cured accordingly. 

It  will  also  be  his  duty  to  look  carefully  into  the  case,  and  see 
whether  the  production  of  any  other  documents  or  papers  may  not  be 
necessary.  Orders  or  copies  of  orders  which  tend  to  the  exclusion  of 
evidence  which  might  be  offered  by  the  adverse  party,  with  the  neces- 
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sary  collateral  proof  of  service,  may  be  instanced  as  among  papers  of 
this  description. 

And,  especially  should  he  be  prepared  with  the  necessary  proof  of 
service  of  subpoenas  of  whatever  nature,  and  notices  to  produce  docn- 
ments,  where  there  is  the  slightest  chance  of  a  non-attendance  or  refu- 
sal. And,  where  contumacy  on  the  part  of  a  witness  is  apprehended, 
it  will  be  very  desirable  to  prepare  beforehand,  and  have  ready  in 
coiu't  for  use,  the  necessary  papers  to  bring  him  into  contempt  ready  to 
be  finally  filled  in  and  handed  to  the  judge  at  once.  This  will  save 
time,  and  also  the  risk  of  any  omission  in  the  hurry  of  preparing  them 
in  court  on  the  spur  of  the  moment,  being  papers  on  which  strict  prac- 
tice  is  essential. 

In  the  event  of  the  absence  of  a  material  witness,  or  the  necessity  of 
applying  for  the  postponement  of  the  trial  for  any  other  reason,  the 
necessary  affidavits  should  afso  be  prepared  beforehand.  See  the  next 
chapter  in  relation  to  the  proceedings  for  this  purpose. 

(e,)  CahCulation  of  Interest. 

When  the  demand  of  the  plaintiff,  or  of  the  defendant  on  counter- 
claim, sounds  in  or  arises  out  of  contract,  it  will  be  convenient  to  have 
in  court  a  calculation  of  the  interest  due,  or  which  may  be  claimed, 
ready  to  be  sworn  to. 

The  following  cases  may  be  advantageously  noted  with  reference  to 
the  principles  on  which  such  interest  will  be  recoverable,  and  require 
computation. 

A  sum  of  money  payable  under  an  instrument  which  is  silent  upon  the 
subject,  draws  interest  from  its  date.    Purdy  vs.  Philips^  1  Kern.,  406. 

Legacies  do  not  draw  interest  till  the  time  when  they  become  legally 
payable.    Bradner  vs.  FavUcner^  2  Kern.,  472. 

On  an  indemnity  bond,  interest  is  recoverable  even  beyond  the  actual 
penalty.    Lyon  vs.  Clark^  4  Seld.,  148. 

Interest  is  payable  on  rent,  or  on  its  value  when  payable  in  kind, 
from  the  time  it  becomes  due,  whatever  the  form  of  the  action.  Liwing- 
8ton  vs.  Miller  J 1  Kern.,  80  ;  Ten  Eyck  vs.  Houghtaling^  12  How.,  523 ; 
Van  RenaselcLer  vs.  Jewett^  2  Comst.,  135. 

In  an  action  for  damages  for  non-delivery  of  goods  under  a  contract, 
interest  from  the  time  of  the  default  should  be  included  in  the  damages. 
Dana  vs.  Fiedler^  2  Kern.,  40. 

But,  on  an  unliquidated  demand,  interest  only  runs  from  the  com- 
mencement of  the  action.  Holmes  vs.  Rankin^  17  Barb.,  454,  and 
cases  cited ;  Ra^joson  vs.  O^row^  4  E.  D.  Smith,  18.  See  also  Adams  vs. 
Fort  Plain  Bank^  23  How.,  46. 
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TRIAL  AND  PROCEEDINGS  DOWN  TO  ENTRY  OF  JUDGMENT. 


CHAPTER  L 


TRIAL,  GENERALLY  CONSIDERED. 


§  220.  General  Citations  cmd  Itemmks. 

By  section  252  of  the  Code,  already  cited,  trial  is  defined  to  be, 

The  judicial  examination  of  the  issues  between  the  parties,  whether  they 
be  issues  of  law  or  of  fact. 

The  provisions  in  relation  to  it  comprise  portions  of  title  VIII., 
part  II.,  of  the  Code  of  Procedure.  They  are  mixed  up,  however,  in 
that  title  with  others  in  relation  to  the  entry  of  judgment,  and  also  as 
to  proceedings  for  obtaining  a  new  trial,  in  the  event  of  error  at  the 
first. 

A  portion  of  the  provisions  in  question  being  those  in  relation  to 
the  joinder  of  issue,  the  particular  branch  of  the  court  before  which 
the  cause  has  to  be  set  down,  and  the  preparations  for  the  trial,  when 
approaching,  have  been  already  cited  and  considered  in  book  IX.  See, 
especially,  the  first  and  last  chapters.  The  citation  of  those  in  relation 
to  new  trial  and  the  entry  of  judgment  will  be  deferred  for  the  present. 

Such  as  have  reference  to  this  division  of  the  work  will  be  arranged 
thus: 

In  the  present  chapter  the  considerations  applicable  to  trial  in  gen- 
eral, without  reference  to  the  particular  branch  of  the  court  before 
which  it  takes  place,  will  be  entered  upon,  and  the  provisions  bearing 
upon  them  cited.  In  those  succeeding,  each  particular  form  of  trial 
will  be  treated,  and  those  specially  applicable  to  it  separately  brought 
forward. 

(a.)  Statutoey  and  Other  Peovisions. 

Section  258,  though  introduced  in  the  chapter  especially  devoted  to 
trial  by  jury,  is  evidently  of  general  application.    It  runs  thus : 
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§  258.  (213.)  Either  party  giving  the  notice,  may  bring  the  issue  to  trial, 
and,  in  the  absence  of  the  adverse  party,  unless  the  court,  for  good  cause, 
otherwise  direct,  may  proceed  with  his  case,  and  take  a  dismissal  of  the 
complaint,  or  a  verdict  or  judgment,  as  the  case  may  require.  A  separate 
trial,  between  a  plaintiff,  and  any  of  the  several  defendants,  may  be  allowed 
by  the  court,  whenever,  in  its  opinion,  justice  will  thereby  be  promoted. 

The  last  sentence  was  inserted  in  the  amendment  of  1851.  Otherwise  the  section  dates 
from  1848. 

Section  259,  with  reference  to  the  preparation  of  the  papers  for  the 
court,  has  been  cited  in  the  last  chapter. 

The  following  provision  is  likewise  of  general  application,  though 
fonning  part  of  a  section  (section  264),  introduced  in  the  chapter  devoted 
to  trial  by  jury. 

If  an  exception  be  taken,  it  may  be  reduced  to  writing  at  the  time,  or 
entered  in  the  judge's  minutes,  and  afterwards  settled,  as  provided  by  the 
rules  of  the  court,  &c. 

This  particular  portion  of  the  provision  dates  from  the  amendment  of  1863. 

The  following  rules  are  of  general  application : 

Rule  30.  (13.)  On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  mde 
shall  examine  or  cross-examine  a  witness,  and  one  counsel  only  on  each  side 
shall  sum  up  the  cause,  and,  during  such  examination,  the  examining  counsel 
shall  stand,  and  the  testimony,  if  taken  down  in  writing,  shall  be  written 
by  some  person  other  than  the  examining  counsel,  unless  the  justice  who 
holds  the  court  shall  otherwise  order. 

No  counsel  shall  occupy  more  than  one  hour  in  summing  up,  unless  by 
permission  of  the  court. 

Rule  54.  (H.)  At  the  hearing  of  causes  at  a  general  or  special  term,  not 
more  than  one  counsel  shall  be  heard,  on  each  side,  and  then  not  more  than 
one  hour  each,  except  when  the  court  shall  otherwise  order. 

The  following  special  provision  was  inserted  into  section  256,  on  the 
amendment  of  1860 : 

In  the  same  (i.  e.,  the  first)  district,  the  courts  may  direct  the  employment 
of  a  stenographer,  in  such  cases  as  appear  to  them  to  require  it,  and  may 
order  the  expense  occasioned  thereby  to  be  paid  by  the  parties,  not  exceeding, 
however,  five  dollars  a  day  to  be  paid  by  each  party. 

By  chapter  166  of  1856,  p.  260,  a  special  assistant  clerk  was  ordered 
to  be  appointed  in  the  county  of  Kings,  to  attend  the  courts  held  in 
that  county,  '^  to  take  testimony  in  all  matters  and  proceedings  tried 
and  heard  before  said  courts."    This  appointment  has  been  made. 

Under  2  R.  S.,  275,  section  7,  no  court  is  to  be  opened  or  transact 
any  business  on  Sunday,  unless  for  the  purpose  of  receiving  a  verdict 
or  discharging  a  jury. 
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Under  the  amended  judiciary  act,  chapter  470  of  1847,  section  41, 
power  is  given,  by  stipulation  and  consent  of  the  judge,  to  try  a  cause 
or  proceeding  elsewhere  than  at  the  court-house  of  the  county  where 
it  is  pending. 

The  statutes  which  provide  for  the  precedeRce  of  specific  classes  of 
cases  have  been  already  noticed  in  the  last  chapter,  at  the  close  of  sec- 
tion 214. 

§  221.  General  Inddefnis  of  Trial. 

(a.)  Postponement. 

If,  when  the  cause  is  on  the  day  calendar,  either  party  is  not  ready 
for  trial,  he  should  apply  for  a  postponement.  The  plaintiff's  right 
to  stipulate  under  rules  26  and  27,  and  the  subject  of  a  temporary  post- 
ponement, on  account  of  the  absence  of  counsel,  have  been  already  con- 
sidered. 

The  reasons  for  such  postponement,  when  applied  for,  must  be  shown 
by  affidavit,  and  a  sufficient  case  of  necessity  made  out,  or  it  may  be 
refused.  It  rests,  of  course,  entirely  in  the  discretion  of  the  judge. 
The  proper  time  for  the  application  is  on  the  sitting  of  the  court,  or 
on  the  call  of  the  cause,  as  the  presiding  judge  may  regulate. 

An  usual  ground  of  postponement,  and  one  in  which  it  becomes 
almost  a  matter  of  right,  on  a  clear  necessity  being  shown,  and  on  the 
imposition  of  proper  terms,  is  on  account  of  the  absence  of  a  material 
witness. 

The  affidavit  for  that  purpose  must  show  distinctly  the  absence  of 
the  witness,  that  his  testimony  is  material  and  necessary,  and  that  the 
party,  under  the  advice  of  counsel,  cannot  safely  proceed  to  trial 
without  it ;  that  due  diligence  has  been  exerted  in  the  endeavor  to 
find  the  witness,  the  particulars  showing  that  diligence  being  stated ; 
and,  lastly,  that  he  is  expected  to  return,  and  when.  If  not  expected 
to  retm*n,  an  affidavit  might  possibly  be  admitted,  stating  the  time 
within  which,  and  the  manner  in  which  his  testimony  might  be  other- 
wise procurable,  and  that  the  party  had  no  knowledge  of  his  absence 
until  a  very  recent  date.  As  to  the  necessity  of  the  affidavit  being 
properly  and  carefully  drawn,  see  Fake  vs.  Edgerton^  6  Duer,  653. 

In  Hays  vs.  Berryman,  6  Bosw.,  679,  it  was  held  that  the  absence 
of  a  witness  whose  evidence  might  have  been  procured  after  the  action 
was  brought,  was  no  ground  for  denying  judgment,  no  reason  being 
given  for  not  taking  his  testimony,  or  diligence  shown  in  endeavoring 
to  procure  it. 

If  the  application  be  made  in  good  faith,  and  due  diligence  be  shown, 
a  mere  statement  of  the  absence  of  such  witness,  and  of  the  reason  for 
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Buch  absence,  will  be  Bnfficient,  without  entering  into  any  details  as  to 
the  nature  of  his  supposed  testimony.  See  Pvl/ver  vs.  Htserodt,  3 
How.,  49. 

If  there  be  any  reason  to  suspect  that  the  application  is  made  for  the 
purpose  of  delay,  the  cfturt  will  be  more  strict,  and  may  require  the 
nature  of  the  testimony  of  the  witness  to  be  stated,  in  order  that  it  may 
itself  judge  as  to  its  materiality,  or  give  the  opposite  party  the  chance 
of  being  able  to  urge  on  the  cause,  by  tendering  a  stipulation  to  admit 
what  the  witness  may  be  expected  to  prove. 

Where  a  sufficient  excuse  is  not  shown,  or  the  affidavits  themselves 
are  insufficient,  the  court,  unless  a  clear  case  of  merits  be  shown,  may 
refuse  to  open  a  default.  .  I^ake  vs.  EdgerUm^  6  Duer,  653.  See  also 
Ward  vs.  BucJcman^  23  How.,  330. 

Where  the  stay  originally  granted  on  issuing  a  commission  has  been 
revoked,  and  a  condition  imposed  that  the  cause  be  brought  on  at  the 
next  term,  the  party,  if  it  be  not  then  returaed,  must  make  a  similar 
application,  showing  sufficient  grounds.  See  Voss  vs.  Fidde^^  2 
Sandf.,  690. 

On  granting  a  postponement,  terms  will  usually  be  imposed.  They 
rest,  of  course,  in  the  discretion  of  the  court,  and  may  be  regulated 
according  to  the  circumstances  of  the  case.  They  will  usually  include 
the  payment  of  the  costs  of  the  term,  and,  if  so,  those  costs  must  be  paid 
forthwith,  or  the  adverse  party  wiU  be  in  a  position  to  move  to  vacate 
the  postponement. 

If  the  terms,  when  imposed,  are  considered  too  rigorous,  it  is,  of 
course,  competent  for  the  party  to  abandon  the  order.  But,  if  he  does 
BO,  or  suffers  his  adversary  to  move  against  him  for  non-compliance,  he 
does  so  at  his  peril,  and  cannot  make  the  consequent  exclusion  of  a 
deposition  ground  for  an  application  for  a  new  trial.  Nason  vs.  Coch 
roft,  3  Duer,  366  (370). 

A  cause  cannot  properly  be  postponed  by  the  judge  himself,  on  the 
mere  ground  that  he  has  tried  it  on  a  former  occasion.  Fry  vs.  Bennett^ 
3  Bosw.,  200. 

But,  of  course,  his  legal  disqualification,  when  apparent,  will  be  a 
sufficient  ground. 

As  to  a  postponement  on  the  ground  of  surprise,  when  the  adverse 
party  is  allowed  to  amend  upon  the  trial,  see  Therasson  vs.  Fetersohy 
22  How.,  98. 

(J.)  Watteb. 

By  voluntarily  going  to  trial,  a  party  waives  any  stay  of  proceedings 
in  his  favor,  if  then  existent.    Hcu^ouck  vs.  Ehrich^  7  Abb.,  76. 
So  also  as  to  any  irregularities  whatever  in  the  previous  proceedings. 
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jyivemois  vs.  Leavitt^  8  Abb.,  69 ;  Phillips  vs.  Burr,  4  Duer,  113. 
See  likewise,  as  to  a  neglect  to  comply  with  terms  imposed  on  a  post- 
ponement, Naaon  vs.  Coekrofty  above  cited. 

And,  if  he  does  so,  with  the  pleadings  in  an  imperfect  state,  without 
making  a  substantive  motion  to  cure  the  defect,  they  will  be  construed 
most  strongly  against  him.  Wall  vs.  Buffalo  Water  Wb7*ks  Compamy, 
18  N.  Y.,  119. 

(c.)  Separate  Trial. 

Express  provision  is  made  for  this  purpose  by  section  258,  as  above 
cited,  whenever  justice  will  be  promoted.  Of  course,  the  interests  of 
ihe  parties  to  be  thus  separately  tried,  must  be  either  several  or  sever- 
able. See  generally  Rdbvason  vs.  Frost,  14  Barb.,  536 ;  The  People  vs. 
Cram,  8  How.,  151 ;  FuUerton  vs.  Taylor,  6  How.,  259 ;  ICE.  (N.  S.), 
411 ;  Downing  vs.  Mann,  9  How.,  204. 

But,  when  this  procedure  is  not  appropriate,  a  partial  trial  of  the 
cause  will  not  be  allowed.  Powell  vs.  Finch,  5  Duer,  666 ;  New  Yorh 
Ice  Company  vs.  North  Western  Insuranfice  Compam/,  31  Barb.,  72 ;  10 
Abb.,  14;  Wa/rd  vs.  Dewey,  12  How.,  193. 

It  is,  however,  in  the  power  of  the  court  to  grant  a  general  or  a  sub- 
sidiary reference  of  its  own  motion,  if  the  judge  think  fit.  See  section 
271,  below  cited,  and  considered  under  the  head  of  Trial  hy  Referees, 

(d.)  General  Course  of  Trl^o. 

The  old  rule,  that  the  counsel  for  the  party  who  sustains  the  affirma- 
tive of  the  main  issue  to  be  tried,  has  the  right  to  open,  and  is  entitled 
to  be  heard  in  reply,  remains  unaltered.  But  a  mere  technical  issue 
does  not  give  the  defendant  that  right,  when  the  burden  of  substantial 
proof  rests  on  the  plaintiff.  See  Fry  vs.  Bennett,  3  Bosw.,  200 ;  Same 
case,  9  Abb.,  45  ;  LitUejohn  vs.  Greeley,  13  Abb.,  41. 

See  also  Fry  vs.  Bennett,  svpra,  as  to  the  extent  of  license  which 
may  be  allowed  to  counsel,  and  how  far  statements  unwarranted  by  the 
evidence  may  be  checked  by  the  court.  See  likewise,  as  to  the  power 
to  restrict  the  right  of  cross-examination,  when  vexatiously  abused, 
Peck  vs.  Richmond,  2  E.  D.  Smith,  380. 

See  also,  generally,  as  to  the  plaintiff's  right  to  begin,  in  all  cases  of 
unliquidated  damages,  or  where,  to  maintain  his  claim,  he  has  any 
thing  to  prove  on  that  question  or  otherwise ;  but  as  to  the  counter- 
right  of  the  defendant,  where  the  damages  are  liquidated,  and  the  plain- 
tiff's case  is  fully  or  substantially  admitted ;  and  as  to  the  affirmative 
of  the  issue  meaning  the  affirmative  in  substance,  and  not  in  form,  and 
upon  the  whole  record,  Huntington  vs.  Cofikey,  33  Bai'b.,  218 ;  AyrauU 
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VB.  Chxmberlain^  33  Barb.,  229 ;  LitUejohn  vs.  Oreeley^  13  Abb.,  41 ; 
Potter  VB.  Kitchen^  5  Bosw.,  566. 

See  likewise  Ayravlt  vs.  Chmriherlain^  supra,  as  to  what  may  be 
properly  stated  by  each  party  on  opening  the  ease^  when  the  right 
devolves  npon  him. 

See  generally,  as  to  the  dnty  of  the  presiding  judge,  with  reference 
to  the  direction  to  enter  judgment,  Van  Valen  vs.  Lapham,  13 
How.,  240. 

The  subject  of  disregard  of  objections,  ami  amendments,  to  conform  or 
otherwise,  made  at  the  trial,  has  already  been  folly  considered,  in  book 
VI.,  in  the  chapter  devoted  to  that  purpose. 

The  recent  provision  as  to  the  employment  of  a  stenographer  in* 
causes  pending  in  the  first  district,  will  not,  of  course,  be  overlooked. 
The  strict  prescriptions  of  rules  30  and  64,  as  to  taking  down  testimony, 
and  the  length  of  the  addresses  of  counsel,  are  frequently  dispensed 
with  in  practice,  though  it  is,  of  course,  always  competent  for  the  pre- 
siding judge  to  enforce  them. 

The  expediency  of  full  and  accurate  notes  of  all  that  passes  upon  the 
trial  being  taken  in  aU  cases,  is  so  obvious  that  it  seems  needless  to 
insist  upon  it.  It  is  especially  so  with  reference  to  the  future  prepara- 
tion or  settlement  of  a  case  or  exceptions,  should  a  review  be  sought  by 
either  party. 

(tf.)  Admissions. 

It  is,  of  course,  a  frequent  practice,  in  cases  where  the  proceedings  are 
fittingly  carried  on,  to  save  the  time  of  the  court  and  tiie  parties,  and 
diminish  the  costs,  by  admitting  facts  known  to  be  certainly  provable. 

An  abuse  of  this  practice  will,  however,  be  guarded  against.  Thus, 
in  Niles  vs.  Linddey,  8  How.,  131 ;  1  Duer,  610,  where  a  claim  of  title 
arose  upon  the  pleadings,  and  was  put  in  issue  by  the  defendant,  it  was 
held  that  he  could  not  save  the  xjosts  of  course,  which  follow  a  verdict 
of  this  description,  by  admitting  the  title  on  the  actual  trial,  after  the 
plaintiff  had  been  put  to  the  expense  of  preparing  to  prove  it,  by  rea- 
son of  his  previous  denial. 

The  provisions  of  section  168,  under  which  every  uncontroverted  alle- 
gation on  the  pleadings  is  to  be  taken  as  true,  will,  of  course,  be  borne 
in  mind,  in  getting  up  the  evidence  for  the  hearing.  A  misapprehen- 
sion on  this  subject  will  form  no  basis  for  an  application  for  a  new  trial 
on  the  groimd  of  surprise.    Wilcox  vs.  Be7ifieU,  10  L.  O.,  30. 

Where,  on  the  trial  of  a  cause,  the  counsel  agree  as  to  what  is  admit- 
ted by  the  pleadings,  and  the  judge,  without  looking  into  them,  assumes 
the  statement  of  their  contents  to  be  true,  the  truth  of  that  statement 
cannot  be  controverted  .for  the  first  time  on  the  ai^ument  of  an  appeals 
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Munsan  vs.  Hegeman^  10  Barb.,  112 ;  5  How.,  223.  The  reversal  by 
the  Court  of  Appeals,  on  the  12th  of  April,  1853,  does  not  seem  to 
affect  this  ruling.  See  Selden's  Notes,  p.  26.  See  likewise  Ogden  vs. 
Coddingion^  2  E.  D.  Smith,  317. 

If  a  party  fail  to  call  the  attention  of  the  court  to  an  implied  admis- 
sion in  his  favor,  he  may  be  held  to  have  waived  it,  and  to  be  after- 
ward precluded  from  raising  the  same  point.  See  Williams  vs.  Hayea^ 
20  N.  Y.,  58. 

The  admitted  portions  are,  of  course,  entitled  to  be  read  upon  the 
trial.  So,  also,  as  to  any  stipulation  to  admit  particular  facts.  Each 
stands  in  the  place  of  evidence  to  the  same  effect,  and  is  conclusive  to 
the  extent  of  the  admission.  See  Bridge  vs.  Payson^  5  Sandf.,  210 ; 
Hctckett  vs.  'liichardSf  11  L.  O.,  315.  See,  however,  as  to  a  qualified 
admission  lieing  unavailable  where  counteracted  by  the  qualification, 
Lewis  vs.  RydeVy  13  Abb.,  1. 

Where  there  are  several  answers  in  a  case,  an  admission  made  in  that 
of  one  defendant,  is  not  available  against  others.  Each  answer  must 
stand  by  itself  as  a  complete  defence,  and  the  plaintiff  must  recover 
upon  the  whole  record.    Swift  vs.  JSingsUy^  24  Barb.,  541. 

As  to  the  right  to  read  the  testimony  of  a  party  on  a  fonner  occasion, 
as  constituting  an  admission  on  his  part,  see  Pickard  vs.  CoUins^  23 
Barb.,  444. 

A  demurrer  allowed  by  the  party  demurring  to  remain  upon  the 
record,  by  failure  to  comply  with  terms  imposed  on  leave  to  withdraw 
it,  may  be  used  upon  the  subsequent  trial  as  an  admission  of  the  facts 
stated  in  the  pleading  to  which  it  was  interposed.  Cuder  vs.  Wright^ 
22  N.  Y.,  472. 

(y.)  Contempt  of  Court. 

The  following  provisions  are  made  upon  this  subject  by  the  Bevised 
Statutes  (2  K.  S.,  278,  §§  10  to  15,  inclusive) : 

§  10.  Every  court  of  record  shall  have  power  to  punish,  as  for  a  criminal 
contempt,  persons  guilty  of  either  of  the  following  acts,  and  no  others: 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  committed  during  its 
ntting,  in  its  immediate  view  and  presence,  and  directly  tending  to  interrupt 
its  proceedings,  or  to  impair  the  respect  due  to  its  authority ; 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending 
to  interrupt  its  proceedings ; 

3.  Wilful  disobedience  of  any  process  or  order  lawfully  made  by  it ; 

4.  Resistance  wilfully  offered  by  any  person  to  the  lawful  order  or  process 
of  the  court ; 

5.  The  contumacious  and  unlawful  refusal  of  any  person  to  be  sworn  as  a 
witness;  and,  when  so  sworn,  the  like  refusal  to  answer  any  legal  and  proper 
interrogatory; 


356  TRIAL,  GENERALLY   CONSIDERED. §  221. 

The  publication  of  a  false  and  grossly  inaccurate  report  of  its  proceed- 
ings ;  but  no  court  can  punish,  as  a  contempt,  the  publication  of  true^  fall, 
and  fidr  reports  of  any  trial,  argument,  proceeding,  or  decision  had  in  such 
court. 

Section  11  prescribes  the  punishment,  which  may  be  fine  or  impris- 
onment, or  both,  the  former  not  to  exceed  $250,  nor  the  latter  thirty 
days. 

Section  12  provides  that  contempts  committed  in  the  immediate  view 
and  presence  of  the  court,  may  be  punished  summarily ;  in  other  cases 
the  party  is  to  be  notified  of  the  accusation,  and  to  have  a  reasonable 
time  for  his  defence. 

Under  section  13,  the  particular  circumstance  of  his  ofience  shall  be 
set  forth  in  the  warrant  of  commitment  of  any  person  charged  under 
these  provisions. 

Proceedings  against  parties  or  officers,  to  enforce  a  civil  right  or 
remedy,  are,  by  section  14,  excepted  from  the  foregoing,  and  section  15 
gives  a  right  of  indictment  for  the  same  offience,  if  indictable. 

Further  remedies  for  contempt  of  court  are  given  by  title  XIII.,  chap- 
ter Vni.,  part  III.  of  the  Eevised  Statutes.  2  E.  S.,  534  to  540. 
These  proceedings  will  be  considered  hereafter,  under  the  general  head 
of  JExecuiwn, 

The  testimony  of  a  witness  refusing  to  answer  a  pertinent  question 
upon  cross-examination,  is  liable  to  be  stricken  out ;  and  this  rule  wiD 
be  strictly  applied  in  the  case  of  a  party  testifying.  Burnett  vs.  Pha- 
lorty  19  How.,  630  ;  11  Abb.,  157.  The  claim  of  such  a  party  may  also, 
in  such  case,  be  stricken  out,  unless  he  support  it  by  other  testimony. 
Same  case. 

On  habeas  corpus  in  respect  of  a  commitment  of  this  nature,  nothing 
will  be  reviewed  except  its  strict  legality.  The  court  will  not  look  into 
the  merits,  or  any  thing  beyond  the  questions  of  jurisdiction  and  regu- 
larity of  the  warrant  of  commitment.  The  People  vs.  Sheriff  of  New 
York,  29  Barb.,  622 ;  7  Abb.,  96 ;  The  People  vs.  KeUy,  21  How.,  54 ; 
12  Abb.,  150. 

See,  as  to  the  form  and  essentials  of  a  commitment  of  this  nature. 
The  People  vs.  Slieriff  of  New  York^  7  Abb.,  96,  supra;  Matter  of 
HacJdey,  21  How.,  103 ;  The  People  vs.  Kdly,  12  Abb.,  150. 

See,  likewise,  as  to  the  privilege  of  a  witness  from  answering  ques- 
tions which  might  tend  to  criminate  himself,  Byass  vs.  Stdlivan^  21 
How.,  50. 

{g.)  NoNSurr. 

At  any  time  during  the  trial,  before  the  jury  have  actually  gone 
from  the  bar  to  consider  of  their  verdict,  or  tlie  case  has  been  finally 
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submitted  to  the  court  or  referees,  the  plaintiff  may  submit  to  a  volun- 
tary nonsuit,  involving,  of  course,  the  right  of  bringing  a  fresh  action 
for  the  same  cause ;  or,  during  the  same  stage  of  the  proceedings,  his 
adversary  may  make  a  motion  of  the  same  natiu*e,  which  will  involve 
the  same  result 

But  where,  on  the  contrary,  the  case  has  once  been  fully  submitted 
to  the  court  or  jury  on  the  merits,  a  dismissal  of  the  complaint  will  then 
be  in  the  nature  of  res  jvdicata^  a  bar  to  a  second  proceeding.  See 
these  subjects  heretofore  considered,  and  cases  cited,  in  book  VIH., 
chapter  III.,  section  177,  under  the  head  of  Former  AdjiAdication. 

The  granting  of  a  motion  of  this  description  rests  in  the  discretion  of 
the  judge,  and,  if  there  is  any  evidence  whatever,  on  a  question  of  fact, 
which  may  go  to  the  jury,  it  will  be  competent  and  proper  for  him  to 
refuse,  and  error  in  him  to  grant  it.  Bronewx  vs.  Wima/n^  4  Seld.,  182 ; 
Thompson  vs.  Dickeraon^  12  Barb.,  108 ;  Westcott  vs.  Keder^  4  Bosw., 
564  (573) ;  JBidweU  vs.  Lament^  17  How.,  357 ;  Ernst  vs.  Hudson  Hiver 
JiaUroad  Company^  32  Barb.,  159  ;  19  How.,  205 ;  McGrath  vs.  Tl\s 
Same^  32  Barb.,  144 ;  19  How.,  211 ;  Russell  vs.  Cronkhite^  32  Barb., 
282;  Rid^  y%.P(ynd,  19  N.  T.,  262. 

And  where  the  defect,  in  respect  of  which  a  nonsuit  is  moved  for,  is 
capable  of  being  cured,  it  will  be  error  not  to  allow  the  plaintiff  to  give 
farther  evidence  for  that  purpose.     See  Lewis  vs.  Ryder^  13  Abb.,  1.  * 

If,  however,  there  be  a  complete  failure  of  proof  on  the  part  of  the 
plaintiff,  so  that,  as  a  matter  of  law,  he  cannot  recover,  or  where  the 
court  would  set  aside  a  verdict  in  his  favor,  as  against  evidence,  it  will 
be  the  duty  of  the  judge  to  grant  the  motion,  and  his  refusal  will  be 
error.  Carpenter  vs.  Smithy  10  Barb.,  663 ;  Haring  vs.  New  York 
andErie  Railroad  Company,  13  Barb.,  9 ;  JPbx  vs.  Decker,  3  E.  D. 
Smith,  150 ;  Beime  vs.  Dord,  4  Duer,  69.  See  likewise  Ely  vs.  Cook, 
2  Hilt.,  406  ;  9  Abb.,  366 ;  Bidwell  vs.  Lament,  17  How.,  357 ;  Dafnfi- 
nick  vs.  Michael,  4  Sandf.,  374 ;  Sheldon  vs.  Hudson  River  Railroad 
Company,  29  Barb.,  226 ;  Morrison  vs.  New  York  and  New  Haven 
Sailroad  Company,  32  Barb.,  568 ;  Lewis  vs.  Ryder,  13  Abb.,  1, 

In  like  manner,  where  the  defendant  wholly  fails  in,  or  does  not  give 
evidence  to  prove  a  wholly  affirmative  defence,  the  plaintiff  will  be 
entitled,  as  of  right,  to  judgment  in  his  favor.  Potier  vs.  Kitchen,  5 
Bosw.,  566. 

An  objection  that  the  complaint,  as  it  stands,  is  wholly  defective,  is 
properly  raised  in  this  form,     Budd  vs.  Bingham,  18  Barb.,  494. 

A  defendant  moving  for  a  nonsuit,  which  is  denied,  cannot  safely 
rest  upon  his  mere  exception  to  the  denial,  and,  if  he  afterward  desires 
qnestions  to  be  submitted  to  the  jury,  must  distinctly  request  it 
^S^'mchM  vs.  Ricks^  18  N.  T.,  558  ;  Bidwell  vs.  Lament,  17  How.,  357. 
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He  miiBt,  on  the  other  hand,  rest  upon  his  exception,  when  tenable, 
at  the  time ;  and  if,  instead  of  standing  upon  it,  he  subsequently  intro- 
duces evidence  on  his  part,  and,  on  the  whole  testimony,  a  verdict  is 
correctly  found  against  him,  his  original  objection  will  not  be  avail- 
able. Colegrove  vs.  Harlem  and  New  Haven  Railroad  Company^  6 
Duer,  382. 

The  practice,  in  the  English  courts,  of  entering  a.  verdict  for  the 
plaintiff,  but  with  leave  to  the  defendant  to  move  for  a  nonsuit,  though 
not  unknown,  is  unusual  in  this  state.  The  taking  a  verdict,  subject  to 
the  opinion  of  the  court,  is  the  more  common  course.  Downing  vs, 
Mann,  9  How.,  204. 

In  Bennett  vs.  The  American  Art  Union  Company,  5  Sandf.,  614 ; 
10  L.  O.,  132,  it  was  held,  in  general  terms,  that  objections  to  the  right 
of  the  plaintiff  to  maintain  a  suit,  cannot  be  so  waived  by  the  consent 
of  the  parties,  as  to  deprive  the  court  of  the  power,  or  release  it  from 
the  duty  of  considering  them ;  which  principle  is  doubtless  capable  of 
application  to  cases  in  which  the  defendant  may  be  entitled  to  move 
for  a  nonsuit,  in  respect  of  defects  of  this  nature,  but  might  wish  to 
waive  his  right. 

^'  One  of  several  defendants,  sued  for  a  tort,  is  entitled  to  a  verdict, 
before  the  case  of  his  co-defendants  is  submitted  to  the  jury,  if  the 
testimony  be  such,  that,  if  he  were  sued  alone,  he  would  be  entitled  to 
a  nonsuit.  This  is  not  matter  of  discretion,  but  of  right."  Dominick 
vs.  Eacker,  3  Barb.,  17. 

And  where,  in  such  a  case,  nothing  appears  to  charge  any  one  or 
more  of  the  defendants,  they  will  be  entitled  to  a  nonsuit,  and  the  trial 
may  proceed  against  the  others.  But  a  general  nonsuit  cannot  be 
moved  for  when  there  is  evidence  to  charge  any  of  them.  Woodinem 
vs.  Chamberlin,  17  Barb.,  446 ;  Montgomery  County  Bank  vs.  Albany 
City  Bank,  3  Seld.,  459. 

In  making  his  motion,  the  defendant  is  bound  to  bring  to  the  notice 
of  the  judge  any  special  grounds  on  which  it  is  founded.     A  mere 
general  application  will  not  bring  up  objections  on  points  of  form. 
Vide  Castle  vs.  Duryea,  32  Barb.,  480. 

In  relation  to  a  nonsuit  for  misjoinder  of  parties,  see  Spethoer  vs. 
WTieelook,  11  L.  p.,  329. 

(A.)  Discontinuance. 

Analogous  to  submission  to  a  nonsuit  is  the  right  of  a  plaintiff  to 
discontinue,  and,  occasionally,  in  case  of  surprise,  he  may  be  permitted 
to  do  so,  even  without  costs.  Butler  vs.  Morris,  1  Bosw.,  329.  See 
heretofore,  under  the  head  of  Disoonttnua/fice. 
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(i.)  Points  in  Discrkhon. 

It  is  within  the  discretion  of  the  court  to  allow  the  parties  to  intro- 
dace  further  testimony  after  the  case  is  stated  to  be  closed,  burger 
vs.  TTAtfe,  2  Bosw.,  92 ;  Anthony  vs.  Smithy  4  Bosw.,  503 ;  WiUiama 
vs.  Hayes^  20  N.  Y.,  58.  Or  to  refuse  such  allowance.  Chancd  vs. 
Barclay,  1  E.  D.  Smith,  384. 

So  also,  as  to  allowing  or  refusing  to  allow  a  witness  to  be  recalled 
for  further  examination,  after  he  has  left  the  stand.  Shddm,  vs.  Wood^ 
2  Bosw.,  267 ;  Treadwdl  vs.  Stebbina,  6  Bosw.,  538 ;  HarpeU  vs.  Curtia^ 
1  E.  D.  Smith,  78 ;  Stacy  vs.  Graham,  3  Duer,  444 ;  aflSrmed,  4  Kern., 
492 ;  Briedert  vs.  Yincent,  1  E.  D.  Smith,  542 ;  Pearson  vs.  Fiske,  3 
Hilt.,  146 ;  Peckham  vs.  Leary,  6  Duer,  494.  But  in  such  case  the 
witness  should  not  be  resworn.  Paraons  vs.  Suydam,  3  E.  D.  Smith,  276. 

So,  likewise,  as  to  permitting  leading  questions  to  be  put.     Cheney 

vs.  Arnold,  18  Barb.,  434.     And  determining  as  to  such  questions. 

Walker  vs.  Dunapaugh,  20  N.  T.,  170.     And  as  to  the  questions 

proper  to  be  put  on  cross-examination.    Fry  vs.  Bennett,  3  Bosw.,  200. 

But  the  mere  fact  that  a  party  has  formally  rested,  will  not  be 
ground  for  refusing  him  leave  to  introduce  further  evidence  to  cure  a 
formal  defect.     See  Lewis  vs.  Ryder,  13  Abb.,  1. 

The  court  may  limit  the  number  of  witnesses  to  be  called  on  any 
specific  point  Anthony  vs.  Smith,  4  Bosw.,  503.  See,  however,  as  to 
this  right,  and  the  extent  to  which  its  exercise  will  not  be  justifiable. 
Ward  vs.  Washington  Insurance  Company,  6  Bosw.,  229. 

The  court  may  also  refuse  to  receive  a  demurrer  to  evidence. 
Cclegrcve  vs.  New  York  and  New  Haven  JiaUroad  Company,  20 
N.  T.,  492. 

(y.)  Points  as  to  Evidencb. 

Although  it  is  not  proposed  to  enter  into  any  disquisition  on  the 
law  of  evidence,  or  to  give  any  summary  whatever  as  to  what  ought 
or  onght  not  to  be  produced  at  the  trial,  or  the  course  to  be  taken  with 
reference  to  its  production,  it  may  not  be  inexpedient  to  notice  the 
following  decisions : 

As  to  the  necessity  of  fully  pointing  out  to  a  witness  the  circum- 
stances as  to  which  it  is  proposed  to  discredit  him,  before  introducing 
evidence  for  that  purpose,  vide  Pendleton  vs.  Empire  Stone  Dressing 
Company,  19  N.  Y.,  13 ;  Patchin  vs.  Astor Mutuallnsurance  Company, 
3  Kern.,  268  ;  Stacy  vs.  G-raham,  4  Kern.,  492. 

As  to  the  extent  to  which  the  cross-examination  of  an  adyerse 
witness  nu^y  be  carried,  without  making  him  the  witness  of  the  party 
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cross-examining,  so  as  to  preclude  his  being  contradicted,  see  MaUice 
vs.  AUeUy  33  Barb.,  543. 

As  to  the  right  of  a  witness  to  refuse  to  answer  a  question  as  crim- 
inating himself,  and  the  effect  of  such  a  refusal.  Fellows  vs.  WiUon^ 
31  Barb.,  162 ;  Pickard  vs.  Collins^  23  Barb.,  444  (456) ;  Byass  vs. 
Sullivan,  21  How.,  50;  The  People  vs.  XeUy,  21  How.,  54;  12 
Abb.,  150.     . 

As  to  tlie  right  of  a  party  to  introduce  evidence  to  show  the  real 
facts  of  the  case,  notwithstanding  it  may  indirectly  tend  to  discredit 
some  of  his  own  witnesses,  though  he  is  precluded  from  generally 
impeaching  their  credibility.  Thompson  vs.  Blanchard,  4  Comst.,  303 ; 
Pickard  vs.  Collins,  23  Barb.,  444;  Parsons  vs.  Suydam,  3  E.  D. 
Smith,  276. 

As  to  the  waiver  of  the  strict  right  to  cross-examination,  when  a 
witness  is  allowed  to  leave  the  stand  without  reservation,  vide  Sheffield 
vs.  Rochester  and  Syracuse  Railroad  Company,  21  Barb.,  339. 

As  to  the  rule  requiring  a  party  to  produce  the  best  evidence,  and 
the  circumstances  which  will  warrant  the  admission  of  secondary  proof, 
when  it  is  shown  that  the  best  cannot  be  given,  vide  Nev)  York  Car 
Oil  Company  vs.  Richmond,  6  Bosw.,  213. 

Before  the  amendments  of  section  399,  and  whilst  interest  in  the 
result  was  a  valid  objection  to  a  witness,  the  adverse  party  was  entitled 
to  have  him  sworn  preliminarily,  and  examined  on  the  voir  dire,  as  a 
matter  of  right  And  the  objection  was  in  season  at  any  time  during 
the  examination,  on  his  interest  becoming  apparent.  Sedey  vs.  Engell, 
3  Kern.,  542 ;  reversing  same  case,  17  Barb.,  530.  See  also  Healy 
vs.  Kingsley,  4  E.  D.  Smith,  286. 

§  222.  Objections  and  Exceptions. 

A  most  important  portion  of  the  duties  of  counsel,  and  one  on  the 
intelligent  and  careful  performance  of  which  too  great  stress  cannot  be 
laid,  is  that  of  duly  raising,  in  the  course  of  the  trial,  every  substantial 
and  tenable  objection  to  the  proceedings  or  evidence  on  the  part  of  his 
advereary,  and  of  doing  so  at  once,  and  in  due  form,  on  every  material 
question  of  this  nature,  as  it  arises. 

The  following  are  the  provisions  of  the  Revised  Statutes  on  this 
subject,  which  are  still  in  force  (2  R  S.,  422,  §§  73,  74) : 

§  73.  In  all  cases  where  exceptions  are  allowed  by  law,  on  the  trial  of  any 
cause,  either  party  may  make  such  exception,  at  the  time  the  decision  com* 
plained  of  is  made ;  or  if  sach  exception  be  to  the  charge  given  to  the  jury 
it  shall  be  made  before  the  jury  shsdl  have  delivered  their  verdioU 
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§  74.  Such  exception  shall  be  in  writing ;  but  the  court  may  allow  snch 
time  as  shall  be  deemed  reasonable,  to  settle  and  redace  the  same  to  form. 

But  if  the  exception  be  taken  down  by  the  judge  at  the  time,  the 
statute  vfi]^  be  satisfied,  though  it  may  not  be  tendered  in  writing  by 
the  party. 

This  duty  is  equally  applicable  to  every  species  of  trial,  whether  by 
a  jury  or  before  the  court  or  referees.  It  must  not  be  confounded  with 
the  right  to  except  to  the  decision  of  either  of  the  latter  after  it  is  pro- 
nounced, as  secured  by  sections  268  and  272.  This  is  a  different 
proceeding,  and  regulated  by  different  principles,  as  will  be  shown 
hereafter. 

Both,  however,  have  the  same  object,. viz.,  the  laying  ground  for  a 
review  of  errors  of  law  committed  in  the  course  of  the  trial,  or  in  the 
consequent  adjudication.  The  distinction  is,  that  the  former  must  be 
taken  at  once,  jw(?  re  natdy  whilst,  as  regards  the  latter,  time  for  (^^lib- 
eration  is  given. 

There  is  no  point  more  abundantly  settled  than  this,  that  any  objec- 
tions, of  whatever  nature,  whether  they  go  to  the  composition  of  the 
jury,  to  the  regular  course  of  trial,  to  the  admission  or  exclusion  of 
evidence,  or  to  error  of  law  committed  by  the  judge  in  relation  to  a 
motion  for  a  nonsuit  or  any  other  ruling  on  a  question  of  law,  arising 
during  the  proceedings,  or  to  the  nature  or  form  of  any  instructions 
given  by  the  judge  to  the  jury,  whether  in  his  original  charge,  or  in 
compliance  with  any  request  to  charge  made  by  either  party,  or  to  any 
omission  on  his  part  to  charge  upon  any  particular  point,  when  duly 
requested,  must  be  taken  at  once,  at  the  time  when  the  question  arises, 
and  80  as  to  give  the  adveree  party  the  opportunity  of  remedying  the 
defect,  or  the  judge  that  of  correcting  the  error  at  once,  and  in  order 
that  the  trial  may  proceed  to  its  final  result  upon  correct  principles. 
If  tliis  precaution  be  neglected,  the  objection,  however  tenable  it  might 
hare  been,  will  be  w^aived,  and  cannot  afterwards  bo  raised,  either, on 
motion  for  a  new  trial,  or  on  appeal,  either  to  another  branch  of  the 
same  court,  or  to  a  higher  tribunal.  The  authorities  on  this  question 
are  so  numerous  as  to  be  almost  superabundant ;  amongst  them  may  be 
mentioned  the  following :  People  vs.  Norton^  5  Seld.,  176  ;  Buffalo  and 
New  York  City  Railroad  Company  vs.  JBrainard^  6  Seld.,  100 ;  Hast- 
ings vs.  McEinley^  Seld.  Notes,  7th  of  October,  1853,  p.  19  ;  Coo^i  vs. 
Syt*acii8e  and  Utica  Railroad  Company^  1  Seld.,  492 ;  Dayharsk  vs. 
jEiww,  1  Seld.,  531 ;  Newton  vs.  Harris^  2  Seldi^  345 ;  Barnes  vs. 
Ferine^  2  Kern.,  18 ;  Jencks  vs.  Smithy  1  Comst.,  90 ;  Cowperthwaite 
vs.  Sheffield^  3  Comst,  243;  McCrackan  vs.  Cholwell,  4  Seld.,  133; 
Keegaii  vs.  Weste)*n  Railroad  Corporation^  4  Seld.,  175  (head  note) ; 
Mcnis  vs.  Hxcsson^  4  Seld.,  204;   Bwinsted  vs.  Dividend  Mutual 
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Insv/rance  Company^  2  Kern.,  81 ;  Brown  vs.  Cayuga  and  Susqt^ehafina 
Hailroad  Company^  2  Kern.,  486  ;  Bagley  vs.  Smithy  6  Seld.,  489  (495) ; 

19  How.,  1 ;  Stewart  vs.  Smithy  14  Abb.,  75. 

The  following  decisions  of  the  courts  below  involve  the  saiy  principle, 
and  may  be  further  cited :  Merritt  vs.  Seaman^  6  Barb.,  330 ;  New 
Yoi^k  and  Erie  Railroad  Company  vs.  Cook^  2  Sandf.,  732  ;  Zaimbeer 
vs.  City  of  New  Torh^  4  Sandf.,  109  ;  Stodda/rd  vs.  Long  Idand  Bailr 
road  Company^  5  Sandf.,  180 ;  Howland  vs.  WilleUs^  5  Sandf.,  219 ; 
TeaJl  vs.  Yam,  Wyck^  10  Barb.,  376  ;  Hunter  vs.  Osterhovdt^  11  Barb., 
33  ;  Crooke  vs.  Mali^  11  Barb.,  205  ;  Ingraham  vs.  Baldwin^  12  Barb., 
9  ;  aflirmed,  5  Seld.,  45  ;  Thompson  vs.  Dickerson^  12  Barb.,  108 ;  1 C. 
E.  (N.  S.),  213 ;  WaterviUe  Manufacturing  Company  vs.  Broum^  9 
How.,  27  ;  Hubbard  vs.  Russell^  24  Barb.,  404 ;  Kennedy  vs.  C7o<^, 
28  Barb.,  59 ;  Lee  vs.  Schmidt,  1  Hilt.,  537 ;  6  Abb,,  183 ;  FeOows  vs.  Wil 
aon^^l  Barb.,  162 ;  Lackey  vs.  Franizkee,  1  E.  D.  Smith,  47  ;  Helm  vs. 
Tr<9//^,  iSirf.,  70  ;  Vatv  Dyke  vs.  Jackson,  ibid.,  419  ;  Simmons  vs.  jpay, 
^ic2.,  107  (115) ;  Frost  vs.  Hanford,  ibid.,  640  ;  ^io^  vs.  HoUenbeck,  19 
Barb.,  664  (665) ;  J/i7^5  vs.  Thursby  (No.  10),  12  How.,  385  ;  2  Abb., 
432  ;  Brewer  vs.  /^A,  12  How.,  481 ;  Richards  vs.  Sandford,  2  E.  D. 
Smith,  349  ;  Stem  vs.  Drinker,  ibid.,  401 ;  jK^ye*  vs.  Dediii,  3  E.  D. 
Smith,  518  (523) ;  Mayor  of  New  York  vs.  Mason,  4  E.  D.  Smith,  142 ; 
1  Abb.,  344 ;  Snell  vs.  Snell,  3  Abb.,  426  (430) ;  McDonough  vs.  Lau^ldin, 

20  Barb.,  238 ;  Wesibrook  vs.  Douglas,  21  Barb.,  602  (604) ;  Smith  vs. 
Hia,  22  Barb.,  656 ;  Whitlock  vs.  ^t/<?7W,  1  Hilt,  72 ;  Odhaar  vs.  ifo«r, 
ibid.,  117 ;  Pearson  vs.  i^^t^fe,  2  Hilt.,  146 ;  Bagley  vs.  Smith,  19  How., 
1 ;  Demeyer  vs.  Z^jr,  18  Barb.,  14 ;  Davis  vs.  Cayuga  and  Susquehanna 
Railroad  Company,  10  How.,  330 ;  Bowdoin  vs.  Coleman,  6  Duer, 
182 ;  3  Abb.,  431 ;  Bates  vs.  James,  3  Duer,  45  ;  aSWizYA  vs.  Floyd,  18 
Barb.,  522 ;  Gardner  vs.  Ryerson,  19  How.,  108  ;  TFa/'(i  vs.  Forrest, 
20  How.,  465 ;  Fan.  Rensselaer  vs.  /Sdcor,  32  Barb.,  469 ;  CasUe  vs. 
Duryea,  32  Barb.,  480 ;  Fowler  vs.  Clearwater,  35  Barb.,  143.  See 
collaterally,  Jfi^fo  vs.  Thursby  (No.  3),  11  How.,  116. 

See  also,  as  to  a  waiver  of  objections  in  respect  to  the  pleadings  or 
their  construction  or  effect,  by  going  to  trial  upon  them  as  they  stand 
without  objection,  Munson  vs.  Hegeman,  10  Barb.,  112  ;  5  How.,  223 ; 
and  Ogden  vs.  Coddington,  2  E.  D.  Smith,  317,  referred  to  in  the  last 
section. 

But  an  objection  on  the  ground  of  insufficiency  in  the  pleadings,  has 
been  held  to  be  maintainable  even  though  the  proofs  might  lead  to  a 
contrary  conclusion.  MaUory  vs.  Lamphear,  8  How.,  491.  Nor  can 
any  proceedings  be  maintained  by  the  plaintiff,  when  it  appears,  upon 
the  face  of  his  complaint,  that  he  has  no  title  to  relief.  Bennett  vs.  27is 
American  Art  Union,  5  Sandf.,  614 ;  10  L.  0.,  132. 
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Objections  which  go  to  the  whole  merits  of  the  case,  and  are  such  as, 
if  taken  at  the  trial,  could  not  have  been  obviated,  are,  however,  excep- 
tions to  this  rule,  and  will  not  be  waived.  Buffalo  and  Neio  York  City 
Railroad  Company  vs.  Brainard^  5  Seld.,  100 ;  Pepper  vs.  Haight^  20 
Barb.,  429.  See  also  Gillespie  vs.  Torrance,  4  Bosw.,  36  (47) ;  7  Abb., 
462.  And  the  same  has  been  held  with  reference  to  objections  patent 
on  the  record,  Mille  vs.  Thursby  (No.  10) ;  12  How.,  385  ;  2  Abb.,  432, 
and  Sanford  vs.  Granger,  12  Barb.,  403,  there  referred  to.  As  to 
whether  exceptions  are  raisable  by  a  party  who  has  allowed  an  inquest 
to  be  taken,  see  Burger  vs.  Baker,  4  Abb.,  11. 

The  imposition  of  terms  by  the  court  on  relief  granted  during  the 
trial,  may  also  be  a  subject  of  exception,  and,  if  the  objection  be  not 
taken  at  the  time,  it  will  be  waived.     Griggs  vs.  Howe,  31  Barb.,  100. 

And  if,  at  the  trial,  a  verdict  subject  to  the  opinion  of  the  court  is 
allowed  to  be  taken  all  minor  exceptions  going  to  rulings  at  the  trial 
will  be  lost.  McKemie  vs.  FarreU,  4  Bosw.,  192.  See  below,  under 
that  head. 

Kor  can  exceptions  be  taken  for  the  first  time  at  the  general  term. 
If  omitted  to  be  raised  at  the  original  trial,  the  right  to  take  them  will 
be  wholly  gone.  McCracken  vs.  CholweU,  4  Seld.,  133;  Onondaga 
County  Mutual  Insurant  Company  vs.  Mina/rd,  2  Comst.,  98 ;  Ziw- 
ingston  vs.  Raddiff,  &c,,  2  Comst.,  189 ;  3  How.,  417 ;  Morris  vs.  Husson, 
4  Seld.,  204. 

And,  to  be  available,  exceptions  must  be  actually  raised  as  such.  A 
general  stipulation  that  a  judge's  decision  shall  be  considered  as  duly  ex- 
cepted to,  will  be  wholly  unavailing.   Stephens  vs.  Reynolds,  2  Seld.,  454. 

Exceptions  will  only  lie  for  errors  of  the  judge,  and  not  for  any  mis- 
carriage on  the  part  of  the  jury.    Stanley  vs.  Webb,  21  Barb.,  148. 

Nor  will  they  be  sustainable  in  respect  of  any  matter  which  rests  in 
the  discretion  of  tlie  court,  and  is  not  matter  of  legal  right.  Ford  vs. 
David,  1  Bosw.,  569 ;  Holhrook  vs.  Wilson,  4  Bosw.,  64  (head-note) ; 
Hunt  vs.  Hudson  River  Fire  Insurance  Company,  2  Duer,  481 ;  Roth 
vs.  ScJdoss,  6  Barb.,  308 ;  Broken  vs.  McCune,  5  Sandf.,  224 ;  Watson 
vs.  Bailey,  2  Duer,  509 ;  People  vs.  Cook,  4  Seld.,  67  (77) ;  Phinde 
vs.  Vaughan,  12  Barb.,  215 ;  Rowland  vs.  Willets,  5  Sandf.,  219 ; 
affirmed,  5  Seld.,  170 ;  Fry  vs.  Bennett,  3  Bosw.,  200 ;  Stacy  vs.  Gra- 
ham,  3  Duer,  444 ;  affirmed,  4  Kern.,  492. 

The  exception,  when  taken,  must  be  specific,  and  point  out  exactly 
the  nature  and  extent  of  the  objection  relied  upon.^  If  it  fails  to  satisfy 
these  conditions,  it  will  be  unavailing  for  the  purposes  of  a  review. 
See,  as  to  objections  in  relation  to  questions  of  admission  or  the  intro- 
duction of  evidence,  Pearson  vs.  Fiske,  7  Abb.,  419  ;  NexoUm  vs.  Har- 
ris^ 2  Seld.,  345 ;  Mabbett  vs.  White,  2  Kern.,  442 ;   EUon  vs.  Ma/rh 
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Jiam^  20  Barb.,  343  ;  Valton  vs.  National  Loan  Fund  Life  Assurance 
Society^  20  K  Y.,  32  (35) ;  Belknap  vs.  Seeley^  4  Kern.,  143  ;  Graham 
vs.  Dwnigan^  2  Bosw.,  516 ;  Cowperthwaite  vs.  Sheffield^  3  Comst, 
245.  See,  however,  as  to  a  general  objection  to  a  wholly  inadmissible 
question,  Badgers  vs.  Fletcher^  13  Abb.,  299. 

And  the  objection  stated  must,  in  itself,  be  tenable,  otherwise  the  evi- 
dence to  which  it  is  directed  will  be  admitted,  though  it  might  have 
been  excluded  on  other  grounds  not  assigned.  Harris  vs.  Panama 
Bailroad  Company,  5  Bosw,,  312. 

Exceptions  of  this  nature  must  be  taken  forthwith,  and  before  the 
witness,  is  heard  or  the  evidence  passed  on  by  the  court,  or  the  right  to 
take  such  objections  will  be  lost.  See  Leach  vs.  KeUey,  7  Barb.,  466 ; 
Cook  vs.  BiU,  3  Sandf.,  341. 

A  general  exception  to  the  denial  of  a  nonsuit,  will  not  bring  up  spe- 
cific points  as  to  the  introduction  of  evidence.  They  must  be  raised 
separately.  Same  case.  So  also  as  to  subsequent  proceedings  during 
the  trial.  If,  at  a  later  stage,  the  defendant  require  the  case  to  go  to 
the  jury,  he  must  make  a  specific  request  and  take  a  specific  objection, 
in  case  of  a  refusal,  or  he  cannot  raise  the  question.  The  motion  for  a 
nonsuit  implies  that  the  question  is  one  of  law.  Winchdl  vs.  Sicks, 
18  N.  T.,  558  (565) ;  BidweU  vs.  Lament,  17  How.,  357. 

And  if,  having  taken  an  exception  to  the  denial  of  a  nonsuit,  the 
defendant  afterwards  introduces  evidence  and  goes  to  the  jury  on  the 
general  merits,  his  exception  may  be  unavailing.  See  Colegrove  vs. 
Harlem  and  New  HaA)en  Bailroad  Company,  6  Duer,  382. 

Similar  principles  prevail  with  reference  to  the  charge  of  the  court : 
where  that  charge  involves  more  than  one  single  proposition,  a  general 
exception  to  it  will  be  unavailing,  and,  if  any  portion  of  it  be  correct, 
the  whole  will  stand.  Each  specific  portion  of  it  which  is  claimed  to  be 
erroneous  must  be  distinctly  pointed  out,  and  specifically  excepted  to. 
And  the  same  as  to  requests  to  charge,  or  refusal  to  charge  as  required. 
The  objections  must  be  specifically  taken,  and  cannot  be  brought  up 
under  a  general  objection  to  the  charges.  See  Haggart  vs.  Morgan, 
1  Seld.,  422 ;  Jones  vs.  Osgood,  2  Seld.,  233  ;  Hunt  vs.  Mayhee,  3  Seld., 
266 ;  Hart  vs.  Bensselaer  and  Saratoga  Bailroad  Company,  4t  Seld., 
87 ;  Acker  vs.  Ledyard,  4  Seld.,  62  (66) ;  Howland  vs.  WiUetts,  5  Seld., 
170 ;  Caldwell  vs.  Murphy,  1  Kern.,  416 ;  Decker  vs.  MaUhetos,  2 
Kern.,  313 ;  Same  case,  5  Sandf.,  439  (446) ;  Magie  vs.  Baker,  4  Kern., 
435  ;  WincheU  vs.  Hicks,  18  N.  Y.,  558  (565) ;  Plumb  vs.  Cattara^igvs 
County  Mutual  Insurance  Company,  18  N.  Y.,  392  (head-note) ;  ITeyes 
vs.  B&vlin,  3  E.  D.  Smith,  518;  French  vs.  White,  5  Duer,  254;  McBur- 
fiey  vs.  Cutler,  18  Barb.,  203  ;  SneU  vs.  Snell,  3  Abb.,  426  (430) ;  Bob- 
inson  vs.  New  York  and  Erie  Bailroad  Compamy,  27  Barb,,  512 ;  Do\os 
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V8.  Rush^  28  Barb.,  157 ;  Carland  vs.  Day^  4  E.  D.  Smith,  251 ;  Wyman 
vs.  Hart^  12  How.,  122  ;  Magee  vs.  Badger^  30  Barb.,  246  ;  Cronk  vs. 
Canfidd,  31  Barb.,  171 ;  Stroud  vs.  Frith,  11  Barb.,  300 ;  Van  Kirk 
vg.  WUdSy  11  Barb.,  520 ;  W<zger  vs.  Ide,  14  Barb.,  468  ;  Murray  vs. 
Smithy  1  Duer,  412  ;  Meakim  vs.  Anderson^  11  Barb.,  215  ;  Booth  vs. 
A'w7«2qf,  4  Seld.,  276  (278). 

And  the  same  rule  prevails  in  relation  to  a  general  exception  to  a 
specific  branch  of  the  charge.  If  the  general  tenor  of  it  be  correct,  a 
particular  paragraph  will  not  be  reviewed.  Oldfiddys,  New  York  and 
Harlem  Railroad  Company ,  4  Kern.,  310 ;  East  Biver  Bank  vs.  Ged- 
ney,  4  E.  D.  Smith,  582.  Nor  will  an  exception  lie  for  incorrect  reason- 
ing on  the  part  of  the  court,  if  the  actual  ruling  be  correct.  Gillespie 
Ts.  Torrance,  4  Bosw.,  36 ;  7  Abb.,  462. 

A  general  exception  to  the  decisions  of  a  judge  or  referee  will,  in  like 
manner,  fail  to  bring  up  specific  or  partial  questions.  Sands  vs.  Church, 
2  Seld.,  347 ;  Belknap  vs.  Seeley,  4  Kern.,  143 ;  Dean  vs.  Boester,  1 
Hilt,  420 ;  and  so  where  the  exception  is  to  a  particular  part  of  such 
decision.  McMahon  vs.  New  York  and  Erie  Bailroad  Compa/iyy,  20 
N.  Y.,  463. 

But  exceptions  are  sufficiently  specific  where  it  appears  that  each  offer 
or  request  was  separately  made  and  passed  upon,  and  each  ruling  ex- 
cepted to.     Duruikd  vs.  Wiles,  1  Kern.,  420. 

And,  where  a  charge  contains  only  one  legal  proposition,  a  general 
exception  to  it  will  be  good.  Requa  vs.  Holmes,  16  N.  Y.,  193  (202). 
See  also,  as  to  a  general  objection  to  a  specific  proposition  involving 
minor  ramifications,  Chreen  vs.  Hudson  Bi/oer  Bailroad  Compam/,  32 
Barb.,  25. 

In  Bequa  vs.  Holmes,  it  is  also  laid  down  that,  in  excepting  to  a 
charge,  all  that  is  necessary  is  to  specify  the  legal  proposition  therein 
supposed  to  be  objectionable.  It  is  unnecessary  to  state  the  reasons 
why  it  is,  or  is  supposed  to  be  erroneous. 

An  exception,  of  whatever  nature,  must  specify  the  exact  grounds 
upon  which  it  is  taken,  in  specific  terms,  and  each  ground  of  exception 
must  be  distinguished.  Thus  a  general  objection  to  a  document  being 
received  in  evidence,  will  not  avail  to  raise  a  question  as  to  a  defect  in 
the  proof  or  acknowledgment  of  its  execution.  Mahbett  vs.  White,  2 
Kern.,  442.  And  a  general  exception  to  the  evidence  of  a  witness 
will  not  avail  to  bring  up  specific  objections  to  parts  of  his  testimony, 
or  to  exclude  the  reception  of  such  testimony,  if  any  part  of  it  be 
admissible.  Bicliardson  vs.  Wiikins,  19  Barb.,  510;  Graham,  vs. 
Dunigan,  2  Bosw.,  516. 

Where  exceptions  are  taken  on  specific  grounds,  the  party  will  be 
confined  to  those  which  he  has  stated,  and  cannot  raise  others.  Parsofhs 
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VB.  DishroWy  1  E.  D.  Smith,  547 ;  Durgin  vs.  Irdcmdy  4  Kern.,  322. 
Beqtui  vs.  Holmes^  16  N.  Y.,  193 

The  mere  expression  of  opinion  on  a  hypothetical  case,  put  by 
counsel,  will  not  form  the  subject  of  exception.  Walrod  vs.  Ball^  9 
Barb.,  271. 

Nor  will  a  comment  upon  the  evidence,  unless  error  of  law  be  di- 
rectly involved  in  that  comment.  BvlTceley  vs.  KeteUcLs^  4  Sandf.,  450 ; 
Lcmamg  vs.  JRicaselly  13  Barb.,  510 ;  Bows  vs.  Bush^  28  Barb.,  157.     * 

An  exception,  though  tenable  in  itself,  will  not  be  available,  unless 
material  evidence  be  given  on  the  point  as  to  which  it  was  taken. 
Howland  vs.  WiUetts^  5  Seld.,  170 ;  Purchase  vs.  Mattisan^  6  Duer, 
587 ;  Bequa  vs.  Hohnes^  16  N.  Y.,  193.  Or,  when  it  does  not  appear 
that  evidence  was  actually  given,  or  the  rights  of  the  party  excepting 
'    prejudiced.    Fry\%.Bennetty  3  Bosw.,  200. 

But  if,  where  two  defendants  appear,  evidence  tendered  be  irrelevant 
as  to  one  only,  but  relevant  as  to  the  other,  the  question  cannot  be 
raised  by  a  joint  exception.  It  must  be  separately  taken  on  behalf  of 
the  defendant  by  whom  it  is  sustainable.  Black  vs.  Foster^  28  Barb., 
387 ;  7  Abb.,  406. 

Although  an  objection  may,  at  the  time  when  it  is  originally  taken, 
be  perfectly  tenable,  it  will  cease  to  become  so  if,  during  the  further 
progress  of  the  trial,  the  defect  objected  to  be  supplied,  by  means  of 
ftirther  testimony  introduced,  or  otherwise  by  the  act  of  either  party. 
Brofi^on  vs.  Wiman,  10  Barb.,  406 ;  affirmed,  4  Seld.,  182 ;  Westlaks 
vs.  St  Lawrence  County  Mutual  Insurance  Company^  14  Barb.,  206 ; 
Bean  vs.  Canning^  10  L.  O.,  248  ;  2  E. D.  Smith,  419,  note;  McCotter 
vs.  Hooker^  4  Seld.,  497  (503) ;  Hyland  vs.  Sherman^  2  E.  D.  Smith, 
234 ;  Breidert  vs.  Vincent^  1  E.  D.  Smith,  542  ;  Lambert  vs.  Sedey^  2 
Hilt.,  429;  Schenectady  and  Saratoga  Plank  Boad  Company  vs. 
ThatcheTy  1  Kern.,  102 ;  Crvimni  vs.  Ham^^  2  Hilt.,  434 ;  Barrick  vs. 
Av^tiny  21  Barb.,  241 ;  Kent  vs.  Harcourt^  33  Barb.,  491. 

But  a  party  who  has  objected  to  the  introduction  of  evidence  in 
chief,  will  not  waive  his  objection  by  cross-examining  the  witness. 
Duff  vs.  Lyotiy  1  E.  D.  Smith,  536. 

Wliere  there  is  conflicting  testimony  as  to  whether  an  exception  was 
or  was  not  taken  at  the  trial,  the  rule  will  be  to  admit  it,  though  it 
may  not  appear  upon  the  judge's  minutes.  Saivger  vs.  Fat7,  13  How., 
600 ;  4  Abb.,  217. 

As  to  the  right  of  a  party  to  take  exceptions  and  to  have  them 
noted,  and  the  extent  to  which  it  will  be  recognized  and  protected, 
though  attempted  to  be  abused,  see  Peck  vs.  Bichrruytidy  2  E.  D. 
Smith,  380. 

It  will,  of  course,  be  most  important  to  take  every  exception  as  it. 


n^QUEST  AND   DEFATTLT. §    222.  867 

arises  in  due  form,  and  to  see  that  it  is  at  once  sufficiently  specific  to 
render  it  available,  and,  at  the  same  time,  sufficiently  wide  to  embrace 
all  questions  which  may  arise  in  respect  of  the  defect  sought  to  be 
impeached.  It  is  also  highly  expedient  to  see  that  every  exception,  as 
taken,  should  be  correctly  stated,  and  accurately  noted  by  the  judge  or 
referee,  to  save  trouble,  in  the  subsequent  settlement  of  a  case  or  ex- 
ceptions, if  made. 

Objections  during  the  progress  of  the  trial  aije  usually  made  orally ; 
propositions  and  requests  to  charge,  more  usually  in  writing,  and 
handed  to  the  judge ;  but  neither  rule  is  universal.  As  regards  the 
latter,  it  is  especially  desirable,  in  order  that  there  may  be  no  question 
whatever,  on  a  future  occasion,  as  to  the  exact  import  and  terms  of  the 
request.  The  nature  of  such  request,  and,  occasionally,  that  of  excep- 
tions to  be  taken,  may  be  often  anticipated,  before  going  to  trial.  When 
this  is  so,  it  will  be  a  convenient  practice  to  prepare  them  beforehand, 
with  reference  to  any  particular  propositions  which  may  be  sought  to 
be  submitted,  or  any  of  the  leading  decisions  by  which  such  propositions 
have  been  established.  This  may  often  save  trouble  at  the  time,  and 
the  risk  of  omitting  some  important  feature  of  the  objection,  in  framing 
it  on  the  spur  of  the  moment. 

It  will  be  observed  that,  by  section  73  of  the  Revised  Statutes,  above 
noticed,  exception  to  the  charge  of  the  judge  may  be  made,  at  any  time 
before  the  jury  have  delivered  their  verdict.  It  will,  however,  be  more 
expedient  to  do  so  in  all  cases,  before  they  have  retired  to  consider,  to 
avoid  the  necessity  of  their  being  recalled,  in  the  event  of  the  objection 
being  of  such  a  nature  as  to  require  some  addition  to  be  made  to  the 
charge. 


CHAPTER  IL 


OF  INQUEST  AND  DEFAULT. 


General  Remabks. 

These  two  proceedings  are,  in  some  respects,  distinct;  in  others, 
aualogous.  They  are  distinct,  in  so  far  that  inquest  is  an  extraordinary 
remedy,  obtainable  out  of  the  regular  course,  by  the  plaintiff  alone, 
and  not  by  the  defendant,  and  that,  only  under  peculiar  circumstances, 
and  only  as  regards  issues  of  fact ;  whilst  default  is  a  regular  proceeding, 
free  to  be  obtained  by  either  party,  taken  in  the  ordinary  march  of  the 
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cause,  and  applicable  to  all  trials  whatever.  The  analogy  between 
them,  as  being  both  ex  parte  proceedings,  upon  the  failure  of  the  oppo- 
site party  to  sustain  his  case,  is,  however,  so  close,  that  they  will  be 
most  conveniently  treated  in  the  same  chapter,  and  in  connection  with 
each  other. 

And  both  fall,  appropriately,  under  th§  head  of  TWoZ,  though,  in 
strictness,  ex  pa/rte  proceedings. 

9 

§  223  Inqueat. 

This  proceeding  is  regulated  by  rule  29,  which  runs  as  follows : 

Rule  29.  (12.)  Inquests  may  be  taken  in  actions,  out  of  their  order  on  the 
calendar,  in  cases  in  which  they  were  heretofore  allowed,  at  the  openiDg  of 
the  court,  on  any  day  after  the  first  day  of  the  court,  provided  the  intention 
to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  sufiicient  affidavit 
of  merits  shall  not  have  been  filed  and  served. 

The  subjects  of  notice  of  trial,  and  affidavit  of  merits,  have  been 
considered  in  the  preceding  book,  chap,  yil.,  sections  213  and  215,  to 
which,  especially  the  latter,  the  reader  is  referred. 

In  the  Superior  Court,  the  following  rule  was  made  on  the  10th  of 
March,  1855  : 

Ordered^  That  when  a  cause  is  placed  on  the  day-calendar  for  trial,  the 
plaintiff  may,  at  the  opening  of  the  court  each  day,  take  an  inquest  therein, 
in  any  case  the  court  will  consent  to  try  without  the  intervention  of  a  jury, 
though  an  affidavit  of  merits  may  have  been  filed,  unless  the  defendant  shall 
appear,  and  state  that  a  defence  is  intended  to  be  made. 

This  proceeding  is  rather  in  the  nature  of  an  anticipated  default, 
without  waiting  for  the  actual  call  of  the  cause  in  its  order.  Being 
called  on  inquest,  however,  the  provision  is  cited  in  the  present  section. 
The  practice  is  clearly  pointed  out  by  the  regulation  itself,  and  has  not 
been  made  the  subject  of  any  reported  discussion. 

To  an  ordinary  inquest,  the  want  of  an  affidavit  of  merits  is  an  essen- 
tial prerequisite.  Even  if  served  and  filed  at  the  very  last  moment, 
such  aflidavit  will  be  sufficient  to  render  the  proceeding  irregular,  if 
actually  filed  before  it  has  commenced.     See  Anon.^  noted  6  Abb.,  512. 

This  proceeding  can  only  be  taken  in  the  manner  prescribed  by  the 
rule,  i.  e,j  on  any  morning  after  the  first  day  of  term,  and  at  the  open- 
ing of  the  court.  Even  if  applied  for  at  that  time,  and  taken  at  a  later 
hour,  by  direction  of  the  judge,  it  would  seem  to  be  technically  irreg- 
ular. See  Anon,^  6  Abb.,  512,  above  referred  to.  And,  if  taken  on 
the  firet  day  of  term,  it  will  be  a  nullity.    Smith  vs.  Brat/ofi^  1  Duer,  666. 

Service  of  notice  of  trial  on  the  part  of  the  plaintifif  himself,  is  also 
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an  essential  prerequisite.     He  cannot  take  it  otherwise,  though  called 
to  attend  by  the  defendant's  notice.    Potter  vs.  Davison^  8  Abb.,  43. 

And  if,  at  the  time,  the  defendant  is  entitled  to  any  privilege,  which 
amounts  to  a  virtual  stay  of  proceedings,  the  plaintiff  cannot  take  an 
inquest. 

So  held,  as  to  one,  taken  whilst  a  motion  for  change  of  venue  was 
under  advisement,  the  venue  having  been  subsequently  changed.  WiOr 
son  vs.  UendersoTij  15  How,,  90. 

So  also,  an  inquest,  if  taken,  will  not  stand,  whilst  the  defendant's 
time  to  amend  has  not  expired.  A  subsequent  amendment  in  good 
faith  will  defeat  it.  Washburn  vs.  Herrick^  4  How.,  15  ;  2  C.  R.,  2 ; 
Griffin  vs.  Cohen^  8  How.,  451.  See  likewise,  as  to  a  default,  under 
similar  circumstances,  Rogers  vs.  RatJibun^  8  How.,  466. 

But,  if  the  amendment  be  not  made  in  good  faith,  and  for  the  mere 
purpose  of  delay,  an  inquest  may  be  supported.  Allen  vs.  Corrvpton^  8 
How.,  251 ;  VanderhiU  vs.  Bleecker^  4  Abb.,  289. 

And,  if  the  pleading  be  not  amendable  in  its  nature,  a  subsequent 
amendment  will  be  wholly  unavailing,  and  the  inquest  will  stand. 
Plumb  vs.  Whipples^  7  How.,  411 ;  Farrand  vs.  Herheson^  3  Duer,  655. 

The  plaintiff,  on  moving  for  an  inquest,  must  have  in  court  his  notice 
of  trial,  and  proof  or  admission  of  service.  If  the  case,  or  any  portion 
of  it,  be  not  admitted  by  the  answer  of  the  defendant,  he  must  be  pre- 
pared with  affirmative  proof,  so  as  to  establish  a  primd  facie  case,  by 
all  necessary  evidence,  and,  if  the  action  be  on  a  bill,  note,  or  other 
document,  the  document  itself  must  be  in  court ;  or,  if  lost,  the  usual 
bond  of  indemnity.  He  should  also  be  prepared  with  his  calculation 
of  interest. 

Thus  prepared,  he  must  move,  at  the  opening  of  the  court,  to  have  the 
cause  called  on  for  an  inquest.  This  proceeding  is  wholly  irrespective 
of  the  position  of  the  cause  on  the  general  calendar,  or  whether  it  is  or 
is  not  on  that  for  the  day.  The  defendant  is  then  called  in  court  by 
the  clerk  or  judge,  aud  the  inquest  proceeds. 

Under  the  special  rule  of  the  Superior  Court,  above  noticed,  this  can 
also  be  done,  when  the  cause  is  on  the  day-calendar,  and  that,  without 
tegard  to  the  first  or  any  other  day  of  term,  whether  an  affidavit  of 
merits  has  been  filed  or  not;  though  the  defendant,  by  appearing,  and 
stating  that  he  has  a  defence,  may  prevent  the  proceeding. 

If  the  defendant  does  not  appear,  the  case  is  proceeded  with  at  once^ 
ex  parte.  He  may  appear  and  defend,  however,  if  he  so  thinks  fit. 
He  has  a  right,  in  this  event,  to  cross-examine  the  plaintiff's  witnesses, 
and  break  dowi^is  case,  if  he  can  succeed  in  doing  so.  He  cannot, 
though,  introduce  counter-evidence,  or  prove  an  afiirmative  defence  on. 
his  own  behalf,  his  right  to  do  so  being  gone,  by  his  omission  to  swear 
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to  merits.  It  would  seem,  however,  that  he  may  take  exceptions  to 
the  admissibility  of  the  plaintiff's  evidence,  and  appeal  from  the  ded- 
sion  thereon.  And  the  plaintiff  may,  it  would  seem,  submit  to  a  non- 
suit, if  thought  advisable. 

But  the  defendant's  easier  and  more  obvious  course  will  be,  where 
any  real  defence  exists,  either  to  tender  an  affidavit  of  merits  at  the 
time,  or  apply  for  a  postponement  in  order  to  obtain  one ;  and,  if  denied, 
then  subsequently  move  to  set  aside  the  inquest. 

Whether,  after  inquest  had,  in  the  absence  of  the  defendant,  he  can 
subsequently  take  exceptions  to  the  decisions  of  the  court,  seems  doubt- 
ful.    See  Burger  vs.  Baker^  4  Abb.,  11. 

If  the  defendant  appears,  the  inquest  goes  before  the  jury  ;  and  it  is 
supposed  to  be  tried  before  them  in  all  cases.  One,  taken  alter  the 
jury  has  been  discharged,  was  accordingly  held  to  be  irregular,  in 
Bickhison  vs.  Kimball^  1  C.  R.,  83. 

But  if,  when  the  defendant  is  called,  he  fails  to  appear,  his  right  to 
a  jury  is  waived  under  section  266,  subdivision  1 ;  and  an  inquest  may 
then  be  taken  by  the  judge.  Haines  vs.  Davies^  6  How.,  118  ;  1  C.  R. 
(N.  S.),  407.  And  it  should  be  so,  it  seems.  See,  as  to  a  default, 
Goodyear  vs.  Baird^  11  How.,  377. 

Where  a  partial  set-off  has  been  pleaded  by  the  defendant,  and  no 
reply  has  been  put  in,  the  plaintiff  cannot  take  an  inquest  for  the 
whole  of  his  original  demand,  but  must  allow  the  set-off,  and,  if  he 
omit  to  do  so,  his  proceedings  will  be  set  aside.  Nor  is  it  necessary  for 
the  defendant  to  make  an  affidavit  of  merits,  to  entitle  him  to  protec- 
tion in  this  respect.    Potter  vs.  Smithy  9  How.,  262. 

§  224.  DefavU. 

The  authority  for  this  proceeding  is  specially  conferred  by  section 
268  of  the  Code,  cited  in  the  last  chapter,  providing  thus : 

Either  party  giving  the  notice,  may  bring  the  issue  to  trial,  and,  in  the 
absence  of  the  adverse  party,  unless  the  court,  for  good  cause,  otherwise 
direct,  may  proceed  with  bis  case,  and  take  a  dismissal  of  the  complaint,  or 
verdict,  or  judgment,  as  the  case  may  require. 

Rule  55  provides  thus : 

Rule  55.  (26.)  When  a  rule  is  obtained,  either  at  a  general  or  special 
term,  by  default,  the  counsel  obtaining  the  same  shall  indorse  his  name,  as 
counsel,  on  the  paper  containing  the  proof  of  notice ;  and  the  clerk  in  enter- 
ing the  rule,  shall  specify  the  name  of  such  counsel. 

Attention  should  be  paid  to  this,  under  these  circumstanceSi  a3  weU 
as  upon  an  ordinary  motion. 
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And  rule  91  (70)  makes  the  following  special  provision,  prohibiting 
this  mode  of  procedure  in  divorce  cases : 

No  sentence  or  decree  of  nullity,  declaring  void  a  marriage  contract,  or 
decree  for  a  divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
coarse,  by  the  default  of  the  defendant,  or  in  consequence  of  any  neglect  to 
appear  at  the  hearing  of  the  cause,  or  by  consent. 

In  order  to  enable  either  party  to  take  the  default  of  the  other,  he 
ninst  himself  have  noticed  the  cause  for  trial,  for  the  term  at  which  such 
default  is  taken.  He  must  likewise  have  filed  a  note  of  issue,  and 
placed  the  cause  on  the  calendar  on  his  own  behalf.  See  preceding 
book,  chapter  VII.,  sections  213,  214.  See  also  Browning  vs.  Paige^ 
7  How.,  487,  there  cited. 

And,  for  a  default  to  be  regular,  the  cause  must  be  existent  at  the 
time  and  not  abated.  If  the  latter,  the  proceeding  will  be  a  nullity. 
See  Jarvis  vs.  Felch^  14  Abb.,  46 ;  Warren  vs.  Eddy^  13  Abb.,  28. 

To  enable  him  to  take  a  default,  the  party  must  be  in  readiness  in 
court,  at  the  time  the  cause  is  called  on  in  its  course,  and  must  answer 
to  the  call.  He  must  also  be  prepared  with  the  notice  of  trial,  and 
with  due  proof  of  service. 

When  the  default  is  taken  by  the  plaintiflF,  he  must  be  provided  with 
the  same  aflSrmative  proof  of  his  case,  unless  admitted  by  the  answer^ 
as  above  specified,  with  respect  to  inquest :  see  last  section,  and,  if  an 
instrnraent  be  sued  upon,  he  must  bring  it  into  court. 

If  a  money  judgment  be  asked  for  by  the  complaint,  it  may  be  taken 
at  once,  on  the  necessary  proof  being  furnished.  If  the  taking  of  a 
long  account  be  involved,  a  reference  will  be  the  proper  course.  See 
these  subjects,  hereafter  considered,  under  the  head  oiJvdgmently 
Defa'uU. 

It  seems,  however,  that  it  is  not  competent  for  the  court  to  order 
damages  to  be  assessed  by  a  sheriff's  jury,  as  in  the  case  of  default  to 
answer.  There  is  no  authority  in  the  Code  to  make  such  an  order, 
and  the  cause,  being  at  issue,  must  be  tried,  either  by  a  jury,  or  by 
the  court,  if  a  jury  be  waived,  by  the  defendant's  default  to  appear; 
OiberUm  vs.  Fleiachd^  5  Duer,  652. 

If  the  default  be  moved  for  by  the  defendant,  all  that  will  be  requi- 
site, under  ordinary  circumstances,  will  be  the  notice  of  trial  and  proof 
of  service.  On  these  alone,  he  will  be  entitled  to  take  judgment,  dis- 
missing the  plaintiff's  complaint  with  costs. 

But,  if  the  answer  demand  afiirmative  relief,  he  must  then  become  an 
actor  in  that  respect,  and  must  be  prepared  with  the  necessary  proofs 
to  substantiate  a  pryfnA  facie  case  for  the  relief  so  claimed,  so  as  to 
enable  him  to  take  judgment  for  it  accordingly.     He  must  act  Bubstan^ 
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tially,  as  if  the  position  of  the  parties  was  reversed,  and  as  if  such  affirm- 
ative relief  was  claimed  by  him  as  plaintiff,  and  must  establish  his  case 
accordingly. 

The  taking  of  a  default  in  this  form  is  the  only  course  open  to  the 
defendant,  in  those  cases  in  which,  on  the  trial,  he  must  necessarily 
become  an  actor,  as  in  replevin,  where  a  return  of  the  goods  is  claimed. 
He  cannot  obtain  it  by  a  mere  motion  for  default.  Schroeder  vs.  Koh- 
lenhackj  6  Abb.,  66. 

A  defendant,  separately  appearing,  and  having  a  separate  defence, 
may  bring  on  the  case  on  his  own  notice,  and  take  a  dismissal  against 
the  plaintiff,  though  his  co-defendant  be  absent.  Chimee  vs.  Hoxie^  29 
Barb.,  647. 

But,  for  this  purpose,  the  leave  of  the  court  must  be  obtained,  and  it 
has  been  held,  that  a  single  defendant  cannot  force  on  the  cause,  before 
issue  has  been  completely  joined,  nor  unless  the  case  is  in  readiness  as 
to  the  others.   Ward  vs.  Dewexj^  12  How.,  193. 

A  dismissal  may  be  taken  by  the  defendant,  on  any  subsequent  day 
during  the  same  circuit,  in  case  the  plaintiff  is  not  ready  on  the  first 
call,  and  subsequently  fails  to  perform  conditions,  then  imposed.  Or  if, 
having  served  a  notice  of  discontinuance,  he  foils  to  pay  the  full  costs 
to  which  the  defendant  is  entitled.  Moffatt  vs.  Ford^  14  Barb.,  577; 
Hicks  vs.  Brennan^  10  Abb.,  304. 

As  in  the  case  of  inquest,  a  default  cannot  be  taken  by  either  party, 
80  as  to  prejudice  any  right  of  the  other,  amounting  to  a  virtual  stay  of 
proceedings,  while  that  right  is  existent.  So  held,  as  to  one  taken  by  a 
defendant  who  had  served  an  offer,  within  the  ten  days  allowed  to  the 
plaintiff  to  make  his  election.  Walker  vs.  Johnson^  8  How.,  240.  So 
likewise,  when  taken  before  the  expiration  of  the  time  to  amend,  a  sub- 
sequent amendment  having  been  made  in  good  faith.  Rogers  vs.  Raih- 
bun^  8  How.,  466.  See  also  cases  involving  the  same  principle,  cited  in 
the  last  section. 

On  taking  a  default,  it  is  not  necessary  that  the  case  should  go  to  a 
jury ;  the  right  to  that  form  of  trial  being  waived,  by  the  failure  of  the 
adverse  party  to  appear.  See  last  section,  and  Raines  vs.  Dames,  there 
cited,  with  reference  to  inquest.  Nor  will  it,  as  a  general  rule,  be  the 
proper  course  under  such  circumstances,  and  if  taken,  the  fees  paid  to  the 
jury  may  not  be  allowed  on  taxation.  See  Goodyear  vs.  Baird^  11 
How.,  377.- 

But,  where  damages  are  to  be  assessed,  it  may  possibly  be  the  better 
course  to  suggest  that  form  of  trial  to  the  court,  as  it  seems  that  the 
case  cannot  be  sent  to  a  sheriff's  jury  under  these  circumstances.  See 
Oiberton  vs.  Fleischd,  above  cited.  ,  >  , 

And,  in  all  cases,  attention  should  be  paid  to  rtde  55,  requiring  the 
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moviDg  counsel  to  indorse  his  name,  as  such,  on  the  paper  containing 
the  proof  of  notice. 

A  judgment  entered  by  default  would  seem  to  be  reviewable  on  ap- 
peal, at  the  general  term,  at  all  events :  see  Kaiuyuse  vs.  Martin^  3 
Sandf.,  653  ;  and  probably  by  the  Court  of  Appeals,  under  the  present 
practice.  But,  whether  exceptions  can  be  taken  to  the  decision  of  the 
judge,  when  the  trial  has  been  had  before  hiin,  seems  doubtful.  See 
Burger  vs.  Baker^  4  Abb.,  11. 

Tlie  better  cotfifee  will  in  all  cases  be  to  move  to  open  the  default. 

When  the  opposite  party  is  really  and  hand  fide  prepared  for  trial, 
and  his  absence  at  the  moment  the  cause  is  called  on,  is  a  mere  matter 
of  accident,  the  application  for  judgment  by  default  would  be  not  merely 
ungracious,  but  practically  useless.  Under  these  circumstances,  the 
court  will  open  a  default  so  taken,  almost  as  of  course,  on  an  applica- 
tion for  that  purpose.  In  cases,  on  the  contrary,  of  wilful  or  vexatious 
delay,  or  virtual  abandonment  of  his  case  by  the  opposite  party,  the 
taking  a  default  will  be  a  fitting  and  appropriate  remedy.  It  ma}', 
likewise,  be  highly  expedient  to  do  so,  in  cases  where  the  solvency  of 
the  adverse  party  is  doubtful,  or  any  other  reason  exists,  rendering  the 
imposition  of  terms  necessary  or  desirable.  The  opening  of  a  default 
rests  always  in  the  discretion  of  the  court,  and,  on  good  cause  being 
shown,  that  discretion  will  frequently  be  exercised  in  this  matter ;  a 
provision  that  security  be  given  as  a  condition  of  such  opening,  or  that 
the  judgment  taken,  and  any  levy  made  under  it,  are  to  stand  as  secu- 
rity, is  of  frequent  occurrence  in  such  cases,  and  to  obtain  it  may  be  of 
great  importance.  See,  as  to  the  imposition  of  terms  of  this  nature, 
Clark  vs.  Lyon^  2  Hilt.,  91. 

And  the  same  observation  may  be  made,  in  relation  to  the  taking  of 
an  inquest,  where  practicable. 

§  225.  Opening  Inquest  or  Default. 

If  inquest  or  default  be  taken  against  either  party  unawares,  he  will, 
as  a  general  rule,  be  admitted  to  prosecute  or  defend,  under  the  enabling 
powers  of  section  174,  provided  he  satisfies  the  court  of  the  existence 
otsibondfide  defence,  or  cause  of  action,  and  that  the  adverse  proceed- 
ing has  been  obtamed  against  him,  through  ''  mistake,  inadvertence, 
surprise,  or  excusable  neglect."  He  must,  of  course,  in  the  case  of 
inquest,  swear  to  merits,  in  the  usual  form. 

Where  the  application  is  to  open  a  default,  the  practice  is  more  strict, 
and  a  mere  affidavit  of  merits  will  not  be  sufficient.  The  defendant,  if 
the  moving  party,  must  also  disclose  the  nature  of  his  defence,  so  that 
the  court  may  judge  whether  it  is,  or  is  not,  meritorious.    See  McOaf- 


374  INQT7EST  AM)   DEFAULT. §  226. 

figwn  VB.  Jenkins^  1  Barb.,  31 ;  JFirussac  vs.  Thom^  1  Barb.,  42 ;  Moh 
chants'  Bank  vs.  MiUs^  3  E.  D.  Smith,  213. 

It  will  be  also  important  for  the  moving  party,  to  show  as  good  an 
excuse  as  possible,  in  either  case,  on  the  face  of  his  moving  affidavits, 
and  to  make  that  excuse,  and  also  the  existence  of  a  real  defence  upon 
the  merits,  clearly  apparent,  by  all  necessary  statements  of  fact  for  that 
purpose.  Where  merits  are  not  disclosed  and  clearly  apparent,  the 
mere  absence  of  counsel  may  not  be  held  as  sufficient  excuse.  Morris 
vs.  Slaten/y  6  Abb.,  74.  See  also  Ward  vs.  Huckmart^  23  How.,  330. 
Or,  the  inefficiency  of  a  party  deputed  to  attend  the  court  and  postpone 
the  cause.  Fake  vs.  Edgerton^  6  Duer,  653.  Or,  the  misconduct  or 
negligence  of  the  attorney.  Burger  vs.  Bdker^  4  Abb.,  11.  Or,  a 
mistake  of  the  party,  as  to  delivering  the  papers  and  instructing  the  at- 
torney to  defend.   Mercharvta'  Bank  vs.  Mills,  3  E.  D.  Smith,  213  (215). 

If  the  proceeding  be  irregular,  it  is,  of  course,  competent  for  the 
party  aggrieved  to  move  on  that  ground,  in  the  usual  manner,  or, 
where  practicable,  he  may  combine  both  applications  in  the  same 
motion.  But,  where  the  irregularity  is  perfectly  clear,  it  may  be  expe- 
dient to  confine  the  motion  to  that  ground  only,  with  regard  to  the 
question  of  costs,  as,  under  those  circumstances,  the  relief  asked  is  not  a 
matter  of  favor,  but  of  right. 

But,  where  the  inquest  or  default  has  been  regular,  it  will  be  useless 
to  ask  for  costs,  and  the  payment  of  them  will,  on  the  contrary,  be 
usually  imposed. 

The  application  must  be  brought  on  upon  the  usual  notice.  An 
order  to  show  cause  will,  however,  be  often  the  more  convenient  form, 
as  an  interim  stay  of  proceedings  may  be  included  in  it.  And  where 
such  an  order  cannot  be  obtained,  an  ex  parte  stay  of  this  nature  should, 
as  a  general  rule,  be  applied  for,  and  served,  in  the  usual  manner,  on 
the  adverse  party,  and  also  on  the  sheriff,  should  execution  have  been 
issued. 

The  motion  may,  of  course,  be  resisted  by  the  adverse  party,  on  affi- 
davit showing  that  the  proceeding  has  been  regular,  that  the  application 
is  devoid  of  merits,  or  that  circumstances  exist,  which  render  the  impo- 
sition of  terms  proper. 

Irregularity  in  the  proceeding  itself  will,  of  course,  form  ground  for 
setting  it  aside,  and,  as  a  general  rule,  with  costs,  and  costs  of  motion. 

And  where  the  default  is,  in  any  manner,  taken  in  bad  faith  or  by 
means  of  sharp  practice,  the  party  taking  it  acts  at  his  peril.  If  he  is 
not  strictly  regular,  he  will  be  chargeable  with  costs.  Anonymous, 
noted  6  Abb.,  512. 

Where  the  application  is  to  the  favor  of  the  court,  and  merits  are 
clearly  shown  to  exist,  it  will  be  almost  a  mutter  of  course  to  open  the 
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proceeding,  on  terms  more  or  less  stringent,  as  the  circumstances  of  the 
case  may  require.  See,  as  to  the  practice  in  this  respect  in  the  5few 
York  Common  Pleas,  Commissioners  of  Excise  vs.  HoUister.  2  Hilt., 
588.  See  also,  as  to  a  judgment  on  failure  to  answer,  Quinn  vs.  Case^ 
2  Hilt.,  467 ;  Clark  vs.  Zyon,  2  Hilt,  91.  And  the  same  rule  may  be 
predicated,  as  prevailing  in  the  other  courts. 

Where  a  defence  is  disclosed  and  interposed  in  good  faith,  the  court 
will  not  pass  upon  it,  on  affidavit,  where  it  does  not  appear  to  be  frivo- 
lous.    Commissioners  of  Eccise  vs.  HbUister,  supra. 

Nor  will  the  court,  as  a  general  rule,  impose  any  restrictions  as  to 
the  defence  to  be  set  up,  unless  it  be  clearly  unconscionable.  Aicdu- 
han  vs.  Excelsior  Fire  Insurance  Company^  10  Abb.,  64.  But  other- 
wise, where  the  defence  is  really  unconscientious.  King  vs.  Merchants* 
Ekchange  Company^  2  Sandf.,  693  ;  Morris  vs.  Slatery^  6  Abb.,  74 ; 
Potter  vs.  Clark^  ihid.j  note.  Or,  where  the  conduct  of  the  applicant  in 
the  matter  is  open  to  just  exception.  Genet  vs.  Dusenbury,  2  Duer, 
679  ;  11  L.  O.,  355.  And  the  application  may  be  refused,  where  the 
defence  sought  to  be  put  in  is  insufficient.  See  Hunt  vs.  Mails^  1 
C.  R,  118. 

So  also,  if  it  be  unreasonably  delayed,  and  the  judgment  entered 
appears  to  be  just.     Eake  vs.  Edge7*ton,  6  Duer,  653. 

Nor  will  a  default  be  opened,  merely  because  the  plaintiff,  being  a 
non-resident,  has  not  filed  security  for  costs,  no  motion  having  been 
made  by  the  defendant.    Merchant^  Bank  vs.  MiUs^  3  E.  D.  Smith,  213. 

It  is,  of  course,  competent  for  the  attorney,  to  open  a  judgment  of 
this  nature  by  stipulation,  and  such  is  occasionally  the  course  pursued. 
He  does  so,  however,  to  a  certain  extent,  at  his  own  peril,  in  the  event 
of  its  being  shown  that  any  loss  has  resulted  to  his  client  from  that  act, 
which,  by  opposition  to  a  regular  motion,  might  have  been  prevented. 
See  Cluss^m/in  vs.  Merhel^  3  Bosw.,  402. 

The  order  to  be  made  on  the  application,  as  above,  must  be  duly 
entered,  and  a  copy  served  by  the  prevailing  party.  If  the  inquest  be 
set  aside,  or  the  default  be  opened  upon  terms,  care  must  be  taken  that 
those  terms  are  fully  complied  with  forthwith,  or,  at  all  events,  within 
the  time  limited  by  the  court,  a  reasonable  limitation  to  which  effect 
should  always  be  asked  for  by  the  adverse  party.  On  compliance  with 
these  terms,  the  cause  is  restored  to  the  position  in  which  it  previously 
stood,  and  must  be  noticed  and  brought  on  for  trial  accordingly.  On 
failure  in  that  compliance,  the  order  setting  aside  the  inquest  or  default 
becomes  a  nullity,  and  the  opposite  party  will  gain  the  right  to  proceed 
with  the  entry  and  enforcement  of  the  judgment,  as  if  it  had  never  been 
made. 
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CHAPTER  m. 


TRIAL  BY  JURY. 


§  226.  Stdtutory  and  Other  Provisions. 

The  provisions  of  the  Code  upon  this  subject,  are  contained  in  chapter 
in.,  title  Vin.,  part  II. 

They  are,  however,  more  than  ordinarily  mixed  up  with  extraneous 
matter,  either  applicable  to  trial  in  general,  or  to  ulterior  proceedings 
for  the  purpose  of  review.  Sections  258  and  259,  and  one  sentence  in 
section  264,  are  of  the  former  nature ;  and,  as  they  have  been  already 
cited  in  the  first  chapter  of  the  present  book,  or  in  the  last  of  that  pre- 
vious, under  the  head  of  PreparatioTis^  it  would  be  needless  to  repeat 
them.  The  other  class  consists  of  portions  of  sections  264  and  265. 
The  citation  of  those  portions  is  deferred,  until  the  subject  of  proceed- 
ings for  a  new  trial  is  entered  upon.  The  statement  of  these  sections 
on  the  present  occasion,  will  be  confined  to  those  portions  of  them  which 
are  specially  applicable  to  the  present  chapter. 

The  portions  which  require  citation  relate  in  fact  exclusively  to  the 
subject  of  Verdict    They  run  as  follows : 

§  260.  (215.)  A  general  verdict  is  that  by  which  the  jury  pronounce  gen- 
erally upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  defend- 
ant. A  special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving 
the  judgment  to  the  court. 

Dates  from  1849 ;  substantiallj  the  same  in  1848. 

§  261.  (216.)  In  an  action  for  the  recoveiy  of  specific  personal  property, 
if  the  property  have  not  been  delivered  to  the  plaintiff,  or  the  defendant, 
by  his  answer,  claim  a  return  thereof,  the  jury  shall  assess  the  value  of  the 
property,  if  their  verdict  be  in  favor  of  the  plaintiff,  or  if  they  find  in  favor 
of  the  defendant,  and  that  he  is  entitled  to  a  return  thereof;  and  may  at 
the  same  time  assess  the  damages,  if  any  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained,  by  reason  of  the  detention, 
or  taking  and  withholding  such  property. 

In  every  action  for  the  recovery  of  money  only,  or  specific  real  property, 
the  jury,  in  their  discretion,  may  render  a  general  or  special  verdict.  In  all 
other  cases,  the  court  may  direct  the  jury  to  find  a  special  verdict  in  writ- 
ing, upon  all  or  any  of  the  issues ;  and  in  all  cases  may  instruct  them,  if  they 
render  a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
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stated  in  writing,  and  may  direct  a  written  finding  thereon.    The  special 
verdict  or  finding  shall  be  filed  with  the  clerk  and  entered  upon  the  minutes. 

Dates  from  1849.  In  1848,  the  first  clause  was  absent,  and  there  were  other  Terbal 
difie  fences. 

§  262.  (217.)  Where  a  special  finding  of  facts  shall  be  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and  the  court  shall  give 
judgment  accordingly. 

§  263.  (218.)  When  a  verdict  is  found  for  the  plaintiff,  in  an  action  for  the 
recovery  of  money,  or  for  the  defendant,  when  a  set-off  for  the  recovery  of 
money  is  established,  beyond  the  amount  of  the  plaintiff's  claim,  as  estab- 
lished, the  jury  must  also  assess  the  amount  of  the  recovery ;  they  may  also, 
under  the  direction  of  the  court,  assess  the  amount  of  the  recovery,  when 
the  court  give  judgment  for  the  plaintiff  on  the  answer.  If  a  set-off,  estab- 
lished at  the  trial,  exceed  the  plaintiff's  demand  so  established,  judgment 
for  the  defendant  must  be  given  for  the  excess ;  or,  if  it  appear  that  the 
defendant  is  entitled  to  any  other  affirmative  relief,  judgment  must  be  given 
accordingly. 

Dates  from  1851.  In  184S  and  1849,  the  section  simplj  provided  for  an  assessment  of  the 
plaintiiT's  claim. 

§  264.  (219.)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry  in 
his  minutes,  specifying  the  time  and  place  of  the  trial,  the  names  of  the 
jurors  and  witnesses,  the  verdict,  and  either  the  judgment  rendered  thereon, 
or  an  order  that  the  cause  be  reserved  for  argument  or  further  consideration. 
If  a  different  direction  be  not  given  by  the  court,  the  clerk  must  enter  judg- 
ment in  conformity  with  the  verdict. 

This  is  only  the  first  portion  of  the  section ;  the  balance  relates  to  the  subject  of  new  triaL 
One  sentence,  providing  for  the  noting  down  of  exceptions,  has  been  already  cited  in  chapter 
L  of  the  present  book. 

The  first  of  the  above  two  sentences  dates  substantially  from  1848,  with  subsequent  verbal 
amendments. 

The  second  sentence  was  added  on  the  amendment  of  1852. 

g  265.  (220.)  When  exceptions  are  taken,  the  judge  trying  the  cause  may, 
at  the  trial,  direct  them  to  be  heard  in  the  first  instance  at  the  general  term, 
and  the  judgment  in  the  mean  time  suspended  ;  and,  in  that  case,  they  must 
be  there  heard  in  the  first  instance,  and  judgment  there  given.  And  where, 
upon  a  trial,  the  case  presents  only  questions  of  law,  the  judge  may  direct  a 
verdict,  subject  to  the  opinion  of  the  court  at  a  general  term ;  and,  in  that 
case,  the  application  for  judgment  must  be  made  at  the  general  term. 

The  above  citation  forms  part  only  of  the  section,  commencing  in  the  middle  of  a  sentence. 
The  rest  relates  to  new  trial 

This  portion  dates,  as  it  stands,  from  the  amendment  of  1852. 

These  are  the  only  provisions  of  the  Code  upon  the  subject,  it  being 
wholly  silent  as  to  the  subjects  of  the  composition  of  the  jury,  and  the 
couise  of  procedure  before  verdict. 
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For  these,  recourse  must  be  had  to  the  Kevised  Statutes,  which  are 
full  and  explicit ;  title  IV.,  chapter  VII.  of  part  III.  being  devoted  to 
the  subject.      Vide  2  K.  S.,  409  to  424. 

But,  before  passing  on  to  that  title,  it  will  be  expedient  to  notice  the 
following  general  provisions : 

In  the  constitution,  article  I.,  section  2,  it  is  provided  thus : 

The  trial  by  jury,  in  all  cases  in  which  it  has  been  heretofore  used,  shall  be 
inviolate  forever.  Bat  a  jury  trial  may  be  waived  by  the  parties,  in  all  civil 
cases,  in  the  manner  to  be  prescribed  by  law. 

In  the  general  declaration  of  the  rights  of  citizens,  chapter  IV.,  part 
I.,  of  the  Revised  Statutes  (1  R.  S.,  93,  section  8),  the  declaration  as  to 
trial  by  jury  being  inviolate  forever  is  repeated  totidem  verbis. 

Passing  on  to  title  IV.,  chapter  VII.,  part  III.,  above  referred  to,  the 
author  does  not  propose  to  cite  in  extenao  those  parts  of  it  which  relate 
to  the  duties  of  the  officers  of  the  court,  in  making  out  the  jury  panel, 
&c.,  &c.,  but  merely  such  portions  as  may  require  to  be  acted  upon  in 
court,  by  the  parties  actually  litigant,  on  the  occasion  of  the  trial  itself, 
merely  noticing  the  rest,  and  leaving  them  as  matters  for  further 
research,  if  necessary. 

The  provisions  of  article  I.  do  not  require  special  citation.  Most  of 
them  are,  in  fact,  superseded  by  portions  of  the  Code.  Sections  10  and 
11  may,  however,  be  alluded  to,  as  providing  for  the  summoning  of  a 
foreign  jury,  if  ordered  by  any  court. 

Article  II.  relates  to  the  return  and  summoning  of  jurors.  Of  the 
sections  which  compose  it,  12  to  45  inclusive,  only  two  require  special 
citation.  The  rest  relate  entirely  to  the  duties  of  officers,  in  making 
out  the  jury  lists,  the  summoning  of  jurors,  the  excuses  for  not  serving 
which  may  be  admitted,  and  similar  matters.  When  a  challenge  to 
the  array  is  contemplated,  it  will,  of  course,  be  necessary  to  refer  to  the 
article  in  detail ;  but  this  proceeding  is  of  comparatively  rare  occur- 
rence. 

Two  sections,  however,  may  be  specially  noticed.  Tlie  first  is  impor- 
tant, with  a  view  to  the  exercise  of  the  right  of  challenge  to  the  polls. 
It  prescribes  the  qualifications  of  jurors,  running  thus: 

§  5.  The  said  town  officers,  when  so  assembled,  shall  proceed  to  select 
from  the  names  of  those  assessed  on  the  last  assessment  rolls  of  the  town, 
suitable  persons  to  serve  as  jurors  ;  and,  in  making  such  selection,  they  shall 
take  the  names  of  such  only  as  are — 

1.  Male  inhabitants  of  the  town,  not  exempt  from  serving  on  juries: 

2.  Of  the  age  of  twenty-one  years  or  upward,  and  under  sixty  years  old: 

3.  Who  are  at  the  time  assessed  for  personal  property,  belonging  to  them 
in  their  own  right,  to  the  amount  of  two  hundred  and  fifty  dollars,  or  who 
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shall  have  a  freehold  estate  in  real  property  in  the  comity,  belonging  to  them 
in  their  own  right,  or  in  the  right  of  their  wives,  to  the  value  of  one  hundred 
and  fif^y  dollars : 

4.  In  the  possession  of  their  natural  faculties,  and  not  infirm  or  decrepit: 

5.  Free  from  all  legal  exceptions,  of  fair  character,  of  approved  integrity, 
of  sound  judgment,  and  well  informed. 

The  other  section  alluded  to  (No.  31)  gives  parties  litigant  the  right 
to  obtain  a  copy  of  the  jury  list,  for  the  purpose  of  enabling  them  to 
exercise  their  rights  of  challenge  intelligently,  in  the  following  terms : 

§  31.  It  shall  be  the  duty  of  the  county  clerk,  and  of  the  sheriff,  to  furnish 
any  person  applying  therefor,  and  paying  the  fees  allowed  by  law  for  the 
same,  a  copy  of  the  list  of  jurors  drawn  to  attend  any  court. 

The  next  article  (No.  III.)  relates  to  the  power  of  the  parties  to  have 
causes  tried  by  a  special  jury. 

The  first  section  (No.  46)  has  been  modified  by  chapter  530  of  1857, 
voL  II.J  p.  114.  (The  reference  to  the  number  of  the  section  in  that 
place  is,  however,  incorrect,  standing  66  instead  of  46.)  So  modified, 
it  stands  thus : 

When  it  shall  appear  to  the  Supreme  Court,  or  to  any  county  court,  or  to 
the  Superior  Court  of  the  city  of  New  York,  or  to  the  Superior  Court  of 
Buffalo,  in  which  any  cause  shall  be  pending,  that  a  fair  and  impartial  trial 
will  be  more  likely  to  be  obtained  by  having  a  struck  jury,  or  that  the 
importance  or  intricacy  of  the  cause  requires  such  a  jury,  such  court  shall 
order  a  special  jury  to  be  struck  for  the  trial  of  such  cause. 

Tlie  form  of  procedure,  on  striking  such  a  jury,  is  thus  prescribed  by 
the  two  next  succeeding  sections. 

§  47.  The  party  obtaining  such  order  shall  give  notice,  eight  days  pre- 
viously, of  the  time  when  he  will  attend  before  the  clerk  of  the  county  in 
which  the  venue  in  such  action  is  laid,  for  the  purpose  of  having  such  jury 
struck. 

§  48.  At  the  time  appointed,  the  clerk  of  the  county  shall  attend  at  his 
office,  with  the  original  lists  of  the  jurors  returned  to  him  by  the  officers  of 
the  several  towns,  who  are  then  hable  to  serve,  and,  in  the  presence  of  the 
parties,  or  their  counsel,  shall  proceed  to  strike  a  jury  as  follows: 

1.  The  clerk  shall  select  from  such  lists  the  names  of  forty-eight  persons, 
whom  he  shall  deem  most  indifferent  between  the  parties,  and  best  qualified 
to  try  such  cause : 

2.  The  party  on  whose  application  such  struck  jury  was  ordered,  or  his 
attorney,  shall  then  first  strike  out  one  of  the  said  names,  and  the  opposite 
party  or  his  agent  shall  strike  out  another  of  such  names,  and  so  alternately 
imtil  each  party  shall  have  stricken  out  twelve  names : 

3.  If  either  party  shall  fail  to  attend  at  the  time  and  place  of  striking  such 
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jnrors,  or  shall  neglect  to  strike  out  any  names  according  to  the  foregoiog 
provisions^  the  clerk  shall  strike  for  each  party : 

4.  The  clerk  shall  therefrom  make  out  a  list  of  the  names  of  the  twenty- 
four  persons  not  stricken  out,  and  certify  the  same  to  be  the  persons  drawn 
to  serve  as  jurors  pursuant  to  the  order  of  the  court,  and  shall  deliver  such 
list  so  certified  to  the  sheriff  of  the  county. 

The  next  two  sections  prescribe  as  to  the  mode  of  summoning  and 
forming  a  jury  from  the  list  thus  made  out,  in  the  usual  manner. 

Section  51  gives  power  to  the  court  to  appoint  two  persons  to  perform 
the  same  duties,  in  any  case  in  which  the  clerk  shall  appear  to  be  in- 
terested, or  not  indifferent. 

The  last  section  provides  thus  upon  the  subject  of  costs : 

§  52.  The  expense  of  striking  a  jury  shall  be  paid  by  the  party  applying 
for  the  same,  and  shall  not  be  taxed  in  the  costs  of  the  suit. 

Article  IV.  provides  generally  as  to  trial  and  its  incidents. 
The  two  first  sections  of  it  run  thus : 

§  53.  Trials  of  fact,  by  jury,  in  every  court  of  common-law  jurisdiction, 
shall  be  had  by  jurors,  drawn,  summoned  and  returned,  in  the  manner 
herein  before  directed ;  and  no  alien  shall  be  entitled  to  a  jury  of  part 
aliens  or  strangers,  in  any  suit  whatever. 

But  a  foreign  jury  may,  it  seems,  be  still  ordered.  See  sections  10 
and  11  of  article  I.,  above  referred  to.  The  practice  is,  however,  ex- 
tremely rare. 

§  64.  Whenever  a  sufiicient  number  of  jurors,  duly  drawn  and  sum- 
moned, do  not  appear,  or  cannot  be  obtained,  to  form  a  jury,  the  court 
may  order  the  sheriff  to  summon  from  the  bystanders,  or  from  the  county 
at  large,  so  many  persons  qualified  to  serve  as  jurors,  as  shall  be  sufiicient. 

The  next  section,  provides  thus,  as  to  the  summoning  of  talesmen, 
pursuant  to  such  order : 

§  55.  The  sheriff  shall  siunmon  the  number,  as  ordered,  from  among 
the  inhabitants  of  the  county,  duly  qualified  to  serve  as  jurors  in  the 
cause,  and  return  their  names  to  the  court.  Every  person  so  summoned 
shall  attend  forthwith,  and  serve  as  a  juror,  unless  excused  by  the  court ; 
and  for  every  neglect  or  refusal  so  to  attend,  shall  be  subject  to  fine,  in 
the  same  manner  as  jurors  regularly  drawn  and  summoned,  as  herein  before 
provided ;  and  the  persons  so  summoned  shall  be  subject  to  all  exceptions 
and  challenges  as  other  jurors. 

Sections  5G  and  57  provide,  in  relation  to  challenges  to  the  array, 
that  it  shall  not  be  cause  for  such  challenge  that  eitlier  the  clerk  or 
the  sheriff  are  interested,  or  not  indifferent,  unless,  in  the  case  of  the 
latter,  '^  it  be  alleged  in  the  challenge^  and  satisfactorily  shown,  that 
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some  of  the  jurors  drawn  by  the  clerk  were  not  summoned,  and  that 
the  omission  was  intentional." 

Section  58  provides  that,  in  penal  actions  for  the  recovery  of  money, 
it  shall  not  be  cause  of  challenge,  that  any  juror,  or  that  the  suinmoning 
officer,  is  liable  to  pay  taxes,  in  any  town  or  county  which  may  be  ben- 
efited by  the  recovery. 

In  relation  to  the  subject  of  challenges,  it  may  be  convenient  to  cite 
here  the  two  following  sections  of  chapter  134  of  1847,  though,  in 
strictness,  out  of  order : 

§  1.  Upon  the  trial  of  any  issue,  or  issues  of  fact,  joined  in  a  civil 
action,  each  party  shall  be  entitled,  peremptorily,  to  challenge  two  of  the 
persons  drawn  as  jurors  for  such  trials. 

§  3.  Nothing  in  this  act  contained  shall  be  deemed  to  prevent  any 
challenges  heretofore  allowed,  either  to  the  array  of  jurors,  or  to  individual 
jurors. 

N.  B.  Section  2  relates  to  criminal  cases. 

Returning  to  article  IV.,  the  next  two  sections,  59  and  60,  provide 
as  to  the  mode  of  drawing  the  jury  by  the  clerk. 
The  next  section  declares  thus : 

§  61.  The  twelve  first  persons  who  shall  appear,  as  their  names  are 
drawn  and  called,  and  shall  be  approved  as  indifferent  between  the  parties, 
shall  be  sworn,  and  shall  be  the  juiy  to  try  such  issue. 

The  succeeding  sections,  62  to  67  inclusive,  provide  for  divers  minis- 
terial acts,  in  relation  to  the  disposition  and  drawing  of  the  ballots,  and 
like  matters.  Section  65  gives  power,  in  case  of  deficiency  of  jurors 
from  any  cause,  to  order  jurors  to  be  summoned  from  the  bystanders, 
or  other  persons,  who  are  to  be  returned  and  sworn,  and  to  be  com- 
petent jurors,  as  in  other  cases,  even  though  there  may  be  none  of  the 
original  panel  among  them. 

Section  68  provides  that  no  jury  shall,  in  any  case,  be  compelled  to 
give  a  general  verdict,  so  that  they  find  a  special  verdict,  showing  the 
facts,  respecting  which  issue  is  joined,  and  therein  require  the  judgment 
of  the  court  upon  such  facts. 

Section  69  lays  down  that,  where  issue  has  been  joined  by  some 
defendants,  and  the  default  of  any  other  of  them  shall  have  been  en- 
tered, for  any  cause,  upon  the  trial,  contingent  damages  may  be  assessed 
against  such  defendants,  in  the  same  manner  as  if  interlocutory  judg- 
ment had  been  entered  against  them. 

The  article  proceeds,  down  to  section  71  inclusive,  to  provide  in 
relation  to  the  punishment  of  misconduct  on  the  part  of  jurors,  or  of 
parties  attempting  to  influence  them.    And  the  remainder  of  it,  from 
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section  72  to  83,  inclusive,  relates  to  sundry  matters  of  practice,  now 
superseded  by  the  Code. 

Misconduct  on  the  part  of  jurors  is  likewise  punishable  as  a  contempt 
of  court,  under  section  1,  title  XIII.,  chapter  VIIL,  part  III.,  of  the 
Eevised  Statutes  ;  2  K.  S.,  534,  635.  See,  hereafter,  under  the  general 
head  of  ExeciUion. 

Offences  of  the  above  nature,  on  the  part  of  either  jurors,  embrace- 
ors,  or  oflScers,  are  likewise  punishable  criminally,  on  indictment  for  a 
misdemeanor.  See  Title  VI.,  chapter  I.,  part  IV.  of  the  lievised  Stat- 
utes ;  2  R.  S.,  693,  §§  16,  17,  18. 

In  title  XVIL,  chapter  VIIL,  part  III.  of  the  same  statutes  (2  R.  S., 
554),  the  following  provision  occurs : 

§  26.  When  any  jury  shall  be  impannelled  to  try  any  issue,  to  make 
any  inquiry,  or  to  assess  any  damages,  if  they  cannot  agree,  after  beiug 
kept  together  for  such  time  as  shall  be  deemed  reasonable  by  the  court  or 
officer  before  whom  they  shall  have  appeared  and  been  impannelled,  such 
court  or  officer  may  discharge  them,  and  issue  a  precept  for  a  new  jury,  or 
order  another  jury  to  be  drawn,  as  the  case  may  require;  and  the  same  pro- 
ceedings shall  be  had  before  such  new  jury,  as  might  have  been  had  before 
the  jury  so  discharged. 

The  fees  of  jurors  are  provided  for  at  2  R.  S.,  643,  644,  section  37, 
and  other  statutes.  In  New  York  they  are  allowed  12^  cents  each.  In 
Circuit  Courts  elsewhere,  and  County  Courts,  25  cents.  In  Albany, 
$1.00  each  and  travel  fees.  For  attendance  on  a  sheriflF's  jury,  12^ 
cents. 

Tlie  following  provisions  may  bo  noticed,  as  having  reference  to  par- 
ticular actions. 

At  2  R.  S.,  335,  section  9,  provision  is  made  for  enabling  the  parties 
to  apply  to  the  court,  on  good  cause  shown,  for  an  order  for  the  jury  to 
view  the  premises  alleged  to  be  wasted,  in  an  action  of  this  description* 
But  such  view  is  not  necessary,  unless  so  applied  for. 

Special  provisions  are  also  made  at  2  R.  S.,  307,  sections  30,  31,  in 
relation  to  the  verdict  to  be  entered  in  ejectment,  according  to  tlie  cir- 
cumstances of  the  case,  prescribing  the  different  particulars  to.  be 
specially  found,  in  cases  where  a  general  verdict  would  be  inapplicable. 

None  of  the  rules  require  special  citation,  except  rule  31,  which  runs 
as  follows : 

Rule  31.  (23.)  It  shall  not  be  necessary  to  call  the  plaintiff,  when  the  jury 
retai-n  to  the  bar  to  deliver  their  verdict ;  and  the  plaintiff  shall  have  no 
right  to  submit  to  a  nonsuit,  after  the  jury  have  gone  from  the  bar  to  con- 
sider  of  their  verdict. 
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§  227.  General  Course  of  Ihrial. 

The  essential  features  common  to  all  trials,  of  whatever  nature,  have 
been  already  considered.  Trial  by  jury  has,  however,  many  features 
peculiar  to  itself,  which  demand  a  separate  notice, 

(a.)  KiGHT  OF  Challenge. 

The  first  of  these  peculiar  features  is  the  right  possessed  by  either 
party,  of  objecting  to  the  general  composition  of  the  jury,  or  the  compe- 
tency of  individual  jurors,  prior  to  the  trial  being  entered  upon. 

The  first  of  these  rights  is  exercised  by  challenge  to  the  array,  by 
means  of  which  the  whole  of  the  jury  list  is  impeached,  for  partiality  or 
defect  in  its  formation. 

The  former  objections  on  this  ground  are  much  restricted,  by  sections 
56,  57,  and  58,  of  article  IV.,  above  referred  to,  and  the  proceeding  is 
consequently  of  very  rare  occurrence.  The  objection  must,  of  course, 
be  taken  at  once,  in  writing,  before  the  selection  of  individual  jurors  is 
proceeded  with,  and  the  party  who  takes  it  must,  of  course,  be  prepared 
with  satisfactory  evidence  to  sustain  his  attempted  impeachment. 

The  more  usual  form  is  that  of  challenge  to  the  polls,  by  which  the 
competency  of  individual  jurors  is  impugned. 

This  objection  must  also  be  taken  at  the  outset,  before  the  juror 
objected  to  is  sworn,  and,  generally,  on  his  being  called. 

It  is  not  proposed  to  enter  into  the  various  minute  distinctions  which 
have  been  drawn  upon  this  subject.  Graham's  Practice,  pp.  301  to 
308,  may  be  referred  to.  It  will  be  sufficient  to  state  that  the  main 
grounds  of  objection  are — 

1.  That  the  juror  is  not  duly  qualified,  as  not  satisfying  some  one  or 
more  of  the  requisites  prescribed  by  section  5  of  article  II.,  above  cited. 

2.  That  he  is  not  disinterested,  as  between  the  parties. 

3.  That  he  has  formed  or  expressed  an  opinion,  which  will  prevent 
his  rendering  an  impartial  verdict. 

The  objection  is  taken  at  once,  ore  tenics,  and  the  question  is  imme- 
diately tried.  The  proper  mode  is  by  two  triers  appointed  by  the 
court ;  and,  where  two  jurors  have  been  already  sworn,  the  rule  is  to 
appoint  them  for  that  purpose. 

Tlie  triers  must  find,  where  the  challenge  is  for  favor,  that  the  juror 
stands  impartial  and  indifferent,  or  they  should  reject  him.  Smith  vs. 
Floyd,  18  Barb.,  522. 

But,  wlien  duly  instructed,  their  decision  is,  as  a  general  rule,  conclu- 
sive, and  will  not  be  reviewed.    Same  case. 

And  the  same  is  the  case  as  to  the  decision  of  the  judge,  when  by 
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agreement  of  the  parties,  he  himself  acts  instead  of  the  triers.  Costigan 
vs.  Cuyler,  21  N.  Y.,  134 ;  Sanchez  vs.  The  People,  22  N.  Y.,  147. 

It  is  principal  cause  of  challenge  to  a  juror,  that  he  is  tenant  to 
either  party,  and,  if  decided  against  the  objector,  the  defect  will  not  be 
waived,  even  though,  at  a  subsequent  stage  of  the  trial,  he  do  not  object 
to  the  jury  as  a  whole.     HaJthaway  vs.  Ilelmer,  25  Barb.,  29. 

As  to  the  nature  of  the  evidence,  and  the  questions  which  may  be 
admissible,  on  the  trial  of  a  challenge,  on  the  groimd  of  having  formed 
or  expressed  an  opinion,  see  People  vs.  Christie,  2  Abb.,  256. 

If  his  challenge  be  overruled,  or  if,  in  his  discretion,  he  does  not  think 
fit  to  make  one,  each  party  has,  since  the  statute  of  1847,  above  cited, 
the  right  of  challenging  two  jurors,  peremptorily,  without  assigniug 
any  reason  whatsoever.  This  right  will,  of  course,  be  kept  in  reserve, 
for  any  important  emergency,  and  not  exercised  at  the  outset. 

If  less  than  twelve  jurors  appear,  neither  party  can  be  compelled  to 
go  on  with  the  cause,  either  at  the  outset  or  any  subsequent  stage.  The 
objection  is,  however,  not  unfrequently  waived  by  consent. 

And  any  objection  whatever  to  the  composition  or  power  of  the  jury, 
if  not  taken  at  the  time,  will  be  waived  altogether,  and  cannot  be  raised 
in  any  subsequent  stage  of  the  cause.  See  Dayharsh  vs.  Enos,  1  Seld., 
531 ;  Mayor  of  New  York  vs.  Mason,  4  E.  D.  Smith,  142.  See  also,  as 
to  the  objection  that  one  of  the  jurors  was  not  duly  sworn,  no  prejudice 
or  injury  being  shown,  IlardeiiAurgh  vs.  Crary,  15  How.,  307 

(J.)  WlTffl)RAWING   A   JUROB. 

This  is  a  voluntary  proceeding,  occasionally  taken  by  consent  of  the 
parties,  or  at  the  suggestion  of  the  judge,  when  it  is  clear  that,  on  the 
present  occasion,  the  trial  cannot  proceed  with  advantage. 

The  result  is  to  eflfect  a  technical  disqualification  of  the  remainder  of 
the  jury,  and  at  once  to  stop  the  trial  of  the  cause.  It  works  no  preju- 
dice to  either  party,  and  is  no  bar  to  bringing  a  fresh  action ;  or  the 
jury  may  be  discharged  by  consent,  which  will  have  the  same  effect 

These  forms  of  procedure  differ  from  a  voluntary  nonsuit,  inasmuch 
as  they  do  not  necessarily  carry  costs.  And,  in  a  proper  case,  the  cause 
may  be  withdrawn  from  the  jury  for  the  purpose  of  being  referred,  when 
the  necessity  becomes  apparent  during  the  trial.  But  it  must  be  so  en- 
tirely. See  Buchanan  vs.  Clieesburgh,  5  Duer,  238.  See  also  Smith  vs. 
Dodd,  3  E.  D.  Smith,  348. 

(c.)  Special,  oe  Struck  Jury. 

The  proceedings  for  obtaining  a  jury  of  this  nature  are  so  clearly 
pointed  out  by  the  provisions  of  article  III.,  above  cited,  that  detail^ 
comment  upon  them  would  be  unnecessary. 
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It  has  been  held,  however,  that,  in  the  city  of  New  York,  this  coarse 
is  inex[>edient,  and  a  motion  for  the  purpose  was  denied.  See  NeemUh 
vs.  Atlantic  Insurance  Company,  8  Abb.,  423. 

But,  of  course,  this  is  a  matter  which  rests  entirely  in  the  discretion 
of  the  judge. 

(d,)  Reading  of  Pleadings. 

It  has  been  held  to  be  wholly  within  the  discretion  of  the  judge 
whether  he  will,  or  will  not,  allow  the  pleadings  to  be  read  to  the  jury, 
daring  the  progress  of  the  trial.    Willis  vs.  Forrest,  2  Duer,  310. 

(^.)  NoNSurr. 

It  will  have  been  observed  that,  under  rule  31,  above  cited,  the  plain- 
tiff cannot  submit  to  a  voluntary  nonsuit,  after  the  jury  have  retired 
from  the  bar  to  consider  of  their  verdict. 

(/■.)  Propositions  and  Requests  to  Charge. 

When  the  evidence  and  arguments  on  both  sides  are  completed,  the 
judge  charges  the  jury  as  to  the  law  of  the  case,  their  province  being 
to  determine  the  issues  of  fact.  The  questions  as  to  the  extent  of  their 
respective  powers,  in  this  respect,  will  be  considered  in  the  next  succeed- 
ing section. 

But,  if  either  party  wish  to  submit  any  specific  question  to  the  jury, 
or  to  correct  any  erroneous  submission,  which  the  judge  may  have  made 
in  the  course  of  his  charge,  he  should  at  once  submit  a  specific  proposi- 
tion and  request  to  that  effect.  If  such  request  be  granted,  he  will 
have  obtained  the  object  which  he  has  in  view.  If  it  be  refused,  he  will 
have  laid  the  proper  basis  for  an  exception  on  that  ground,  and,  unless 
he  make  such  a  request,  he  cannot,  in  many  cases,  sustain  an  objection 
to  the  ruling,  however  defective.  Thus,  an  objection  that  the  judge 
had  not  submitted  a  specific  question  of  fact  to  the  jury,  could  not,  it 
was  held,  be  taken,  on  a  general  exception  to  the  denial  of  a  nonsuit.  It 
was  the  duty  of  the  party  to  make  a  specific  request  that  such  question  be 
bubmitted,  and,  if  refused,  then  take  a  separate  exception  to  that  refusal. 
Wxnckcll  vs.  Hicks,  18  N.  Y.,  558 ;  BidweU  vs.  ImneiU,  17  How.,  367. 

It  is  tlie  duty  of  the  judge  to  charge  distinctly,  upon  every  proposition 
thns  submitted  to  him.     Zabriskie  vs.  Smith,  3  Kern.,  322. 

But,  if  he  fail  to  do  so,  it  is  the  duty  of  counsel  to  call  his  attention 
to  the  fact.  Sam£  case.  And,  if  he  charge  substantially  to  the  same 
effect  as  the  proposition  submitted  to  him,  it  will  be  sufficient,  and  his 
reitisal  to  repeat  a  charge  already  made  in  substance,  will  not  be  error. 
Edbrock  vs.  Vtica  aiiA  Schenectady  BaUroad  Compaaty,  2  Eeru.,  236 ; 
Bvllceley  vs.  Ketdt-as,  4  Sandf.,  450 ;  Sher^ma^v  vs.  Wakeman,  11  Barb.^ 
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254;   Decker  vs.  Mathews^  2  Kern.,  813  (320);  WiUiams  vs.  Birch^ 
6  Bosw.,  299. 

When  charging,  pursuant  to  a  request  made  by  one  party,  it  will  l>e 
proper  for  the  judge  to  call  the  attention  of  the  jury,  to  any  conflictiDg 
testimony  adduced  by  the, other.    CheesebrougK  ^^.Taylor^  12  Abb.,  227. 

A  request  to  charge  must  be  made  in  such  a  form,  that  the  judge  may 
properly  charge  in  the  terms  of  the  request,  without  qualification,  or  his 
refusal  to  do  so  will  not  be  ground  of  error.  Bagley  vs.  Smith,  6  Seld.. 
489  (499) ;  19  How.,  1 ;  Carpenter  vs.  Stilwell,  1  Kern.,  61;  reversing 
sarfie  case,  12  Barb.,  128  ;  Win^/isU  vs.  Ricks,  18  N.  Y.,  658  (565) ; 
Pieman  vs.  Rocheleau,  6  Bosw.,  148. 

And,  if  a  request  contain  more  than  one  proposition,  and  any  part  of 
it  be  untenable,  the  judge  may  properly  refuse  to  charge,  though  a  por- 
tion of  the  propositions  be  sound.  Ma^gee  vs.  Badger,  30  Barb.,  246. 
So  also,  if  it  be  incorrect,  in  fact,  or  in  law.  Gardner  vs.  ClarJkj  17 
Barb.,  538  ;  Lyon  vs.  Marshall,  11  Barb.,  241.  Nor,  although  a  hypo- 
thetical case  may  be  submitted,  is  the  judge  bound  to  charge  upon  one, 
which  there  is  no  evidence  to  support.  Mayor  of  New  York  vs.  Price, 
5  Sandf.,  542  ;  Kiernan  vs.  Rocheleau,  6  Bosw.,  148 ;  JRushmore  vs. 
Hall,  12  Abb.,  420. 

But,  if  the  proposition  be  clearly  right,  a  refusal  or  omission  to  charge 
accordingly,  will  be  error.  See  Gale  vs.  Wells,  12  Barb.,  84 ;  Underhill 
vs.  New  York  and  Harlem  Railroad  Company,  21  Barb.,  489. 

As  to  the  presumption  in  favor  of  the  charge  of  a  judge,  where  error 
is  not  affirmatively  shown,  see  Parsons  vs.  Brown,  15  Barb.,  590. 

(y.)  Retirement  of  Jury-. 

Section  261  gives  express  power  to  submit  written  questions  to  the 
jury,  on  their  retirement,  to  be  passed  upon  by  them,  and  such  is  the 
frequent  practice. 

They  may  also  be  allowed  to  take  with  them,  any  calculations  or  doc- 
umentary evidence  which  may  have  been  put  in,  by  consent  of.  the 
parties,  or  by  express  direction  of  the  judge.  See  as  to  the  right  of  the 
judge  to  allow  them  to  take  with  them,  a  deposition  which  has  been 
read  upon  the  trial.     Ilowlmid  vs.  WiUetts,  5  Seld.,  170. 

They  may  be  recalled  by  the  judge,  either  for  the  purpose  of  sub- 
mitting additional  propositions  to  them,  if  necessary,  or  at  their  own 
request,  in  case  they  require  to  be  furtlier  instructed  upon  any  particu- 
lar point.  See,  as  to  the  course  to  be  pursued,  on  the  judge's  answer  to 
inquiries  so  made,  Stroud  vs.  FHth,  11  Barb.,  300. 

But,  except  in  this  manner,  they  are  bound  not  to  hold  any  commu- 
nication whatever,  with  any  other  person,  on  the  subject  of  their  verdict, 
or  of  the  evidence  before  them. 
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In  strictness,  they  ought  not  to  be  allowed  to  separate,  from  the  time 
they  are  sworn,  until  the  delivery  of  their  verdict.  Where  the  trial  is 
long,  however,  this  rule  is  very  generally  dispensed  with  by  consent, 
and  they  are  allowed  to  return  to  their  own  residences  each  night,  under 
strict  charge  not  to  communicate  with  third  parties. 

And,  after  they  have  retired  to  consider  of  their  verdict,  the  rule  is 
generally  enforced  with  strictness.  Power  to  find  a  sealed  verdict  is, 
however,  frequently  accorded  to  them,  after  which  they  are  allowed  to 
separate,  attending  the  ensuing  morning,  and  delivering  it  to  the  judge, 
by  whom  it  is  opened.  Unless  this  liberty  is  given,  they  must  wait 
until  the  court  is  ready  to  receive  their  finding.  Their  separation,  with- 
out the  consent  of  the  judge,  is  not,  however,  ground  per  Be  for  a  new 
trial,  unless  it  be  shown  that  they  have  been  guilty  of  other  misconduct, 
so  as  to  prejudice  the  parties.  Anthony  vs.  Smithy  4  Bosw.,  503; 
Green  vs.  Blisa^  12  How.,  428. 

As  to  the  duty  of  the  judge,  in  relation  to  his  conduct  toward  the 
jury,  and  the  length  of  time  for  which  it  will  be  proper  to  keep  them 
together,  in  the  event  of  their  inability  to  agree,  see  Green  vs.  Telfair^ 
11  How.,  260. 

If  they  fail  in  coming  to  any  verdict  whatever,  within  a  reasonable 
time,  they  may  then  be  discharged.  The  effect  of  this  is  to  render  the 
trial  which  has  taken  place  a  practical  nullity,  and  the  cause  will  come 
on  for  a  retrial,  either  immediately,  or  afterwards  in  its  order. 

If  the  jury  have  been  guilty  of  any  misconduct,  or  have  been  ap- 
proached in  any  manner  which  might  have  influenced  their  verdict,  it 
will  be  liable  to  be  set  aside.  Nesmith  vs.  Clinton  Fire  Insurance 
Company^  8  Abb.,  141.  So  also,  if  they  be  intermeddled  with  in  any 
manner  during  the  trial.  Reynolds  vs.  Champlain  Transportation 
Company^  9  How.,  7. 

But,  where  the  irregularity  has  been  trifling,  and  not  really  calculated 
to  influence  their  verdict,  it  has,  in  some  cases,  been  disregarded.  Gree/ix 
Ts.  Bliss^  12  How.,  428.  See  also,  as  to  criminal  cases,  The  People  vs. 
Hartv/ng^  17  How.,  85;  8  Abb.,  132;  The  People  vs.  Wilson,  8 
Abb.,  137. 

The  fact  that  a  juror  attempted  to  communicate  the  verdict  to  the 
party  in  whose  favor  it  had  been  rendered,  before  it  was  announced  in 
court,  was  held  not  to  be  sufficient  ground  for  setting  it  aside,  in  Fash 
vs.  Byrnes^  14  Abb.,  12. 

The  questions  as  to  verdict  will  be  considered  in  the  next  section 
but  one,  that  intermediate  being  devoted  to  the  consideration  of  the 
province  of  the  court  and  of  the  jury  respectively,  on  questions  arising 
during  the  trial. 
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§  228.  Province  of  OouH  amd  Jury. 

The  general  rule  on  this  subject  is  plain  and  simple,  b^uig  this :  All 
matters  of  law  rest  with  the  court,  and  matters  of  fact  with  the  jury,  to 
decide ;  the  latter  acting  under  the  direction  of  the  judge,  in  relation  to 
questions  of  law,  bearing  upon  the  facts  brought  before  them. 

Simple  as  this  rule  is,  it  has,  however,  been  made  the  subject  of 
abundant  discussion,  as  regards  the  application  of  its  principles  in  detail. 

The  general  eflfect  of  that  discussion  may  be  summed  up  thus : 

Where  the  facts,  either  as  regards  the  whole  case  or  any  specific  issue, 
are  undisputed  or  indisputable,  the  decision  rests  with  the  judge. 

When,  on  the  contrary,  any  portion  of  such  facts  is  contested,  the 
question  rests  with  the  jury,  and  cannot  be  withdrawn  from  them. 
But,  in  rendering  their  verdict,  they  are  bound  to  follow  the  directions 
of  the  judge,  as  to  any  legal  rights,  arising  out  of  a  given  state  of  facts, 
which  by  that  verdict  is  found  or  established  to  exist.  Still,  where  the 
question  is  entirely  a  question  of  fact,  its  decision  rests  exclusively  with 
the  jury. 

It  may  accordingly  be  convenient  to  apportion  the  decisions,  as  cited, 
under  three  corresponding  heads,  noticing, 

1.  Questions  of  law,  belonging  solely  to  the  court 

2.  Mixed  questions. 

3.  Questions  resting  solely  with  the  jury. 

(a.)  1.  Questions  fob  the  Couet. 

Where  the  plaintiff  has  clearly  failed  to  prove  his  case,  the  defendant 
is  entitled,  as  of  right,  to  a  nonsuit,  and  it  will  be  error  to  allow  the 
case  to  go  to  the  jury.  Carpmter  vs.  Smithy  10  Barb.,  663 ;  Sarbig 
vs.  New  York  afid  Erie  Railroad  Coftipany^  13  Barb.,  9 ;  Fox  vs. 
Decker^  3  E.  D.  Smith,  150 ;  Beirne  vs.  Dord^  4  Duer,  69 ;  Ely  vs. 
Cook,  2  Hilt.,  406;  9  Abb.,  366;  BidweU  vs.  Lammt,  17  How.,  357; 
Dominick  vs.  Michad,  4  Sandf.,  374 ;  Sheldon  vs.  Hudson  River  Rail- 
road Company,  29  Barb.,  226.  See  also  Winchell  vs.  Jlicks,  18  N.  Y., 
658  (565);  Cuyler  vs.  McCartney,  33  Barb.,  165.  But,  unless  the 
question  be  perfectly  clear,  it  will  be  error  to  nonsuit.  See  Rider  vs. 
jPofid,  19  N.  Y.,  262. 

A  matter  which  rests  in  inference  of  law,  arising  from  undisputed 
facts,  rests  wholly  with  the  judge,  and  his  refusal  to  submit  it  to  the 
jury  will  be  correct.  Agawam  Bank  vs.  Streuer,  18  N.  Y.,  502 ;  Hd- 
brook  vs.  Wilson,  4  Bosw.,  64 ;  Milbank  vs.  Derniietoion,  21  N.  Y.,  386; 
19  How.,  126. 

And  his  leaving  such  a  question  to  them  may  be  error.     Gale  v& 
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WeU^,  12  Barb.,  84 ;   UnderhiU  vs.  Grawford,  29  Barb.,  664 ;  18  How., 
112 :  Adains  vs.  Leland^  5  Bosw.,  411. 

Tlie  construction  of  a  contract  or  instrument,  when  its  terms  and 
intent  are  fully  proved,  rests  with  the  court.  Stacy  vs.  Graham^  3 
Duer,  444;  affirmed,  4  Kern.,  492;  Thonuia  vs.  Dickinson^  23  Barb., 
'431 ;  Cliafee  vs.  CaUaraugvs  County  Mutual  Insurance  Company^  18 
N.  Y.,  376 ;  Hough  vs.  Brmrni,  19  N.  Y.,  Ill  (113) ;  Chapin  vs.  Potr 
ter^  1  Hilt.,  366.  So  also,  as  to  the  sufficiency  of  a  document,  where 
there  is  no  conflict  of  evidence  as  to  its  terms.  Cook  vs.  LUchfield^  2 
Bosw.,  137 ;  Same  case,  5  Sandf.,  330 ;  10  L.  O.,  330.  Whether  a 
regulation  is  or  is  not  reasonable,  is  likewise  a  question  for  the  judge, 
and  not  for  the  jury.     Vedder  vs.  JFellowSj  20  N.  Y.,  126. 

Questions  as  to  the  competency  of  a  witness,  belong  to  the  court 
PraU  vs.  Uinckinan^  6  Duer,  351. 

So,  likewise,  as  to  whether  a  proved  publication,  unprivileged  and 
incapable  of  an  innocent  construction,  is  or  is  not  a  libel ;  the  statute  (1 
R.  S.,  94,  §  21)  providing  that  in  prosecutions  for  libel,  the  jury  have 
the  right  to  determine  the  law  and  the  fact,  being  applicable  to  crimi- 
nal proceedings .  only.  Hunt  vs.  Bennett^  19  N.  Y.,  173;  Lewis  vs. 
Chaptnctn,  16  K  Y.,  369  (371) ;  Matthews  vs.  Beach,  5  Sandf.,  256 
(265) ;  Green  vs.  Telfair^  20  Barb.,  11.  See  also  LitUejohn  vs.  Gredey^ 
13  Abb.,  41. 

So  also  as  to  the  existence  of  probable  cause  for  a  prosecution,  upon 
a  given  state  of  facts.  Carpenter  vs.  Sheldon,  5  Sandf.,  77 ;  Bulkdey 
vs.  Smith,  2  Duer,  261 ;  11  L.  O.,  300 ;  Be%s(m  vs.  Southard,  6  Seld., 
236 ;  Garrison  vs.  Pearce^  3  E.  D.  Smith,  255 ;  Gordon  vs.  Upham,  4 
E.  D.  Smith,  9  ;  WaJdheim  vs.  Sichel,  1  Hilt.,  45 ;  Bulkdey  vs.  Ketel- 
tas,  2  Seld.,  384. 

The  existence  of  fraud,  on  an  undisputed  state  of  facts,  and  where 
there  is  no  doubt  as  to  the  intent  of  the  parties,  is  a  question  of  law. 
So  held,  as  to  a  chattel  mortgage,  fraudulent  upon  its  face,  notwith- 
standing the  provision  at  2  R.  S.,  137,  section  4.  Edged  vs.  Ha/rt,  5 
Seld.,  213.  See  also  Spies  vs.  Boyd,  1  E.  D.  Smith,  445  ;  Griswold  vs. 
Shddon,  4  Comst.,  581.  But,  where  there  is  any  conflict  of  evidence,  the 
case  must  go  to  the  jury.     Kellogg  vs.  Wilkie,  23  How.,  233. 

It  is  also  a  question  of  law,  as  to  whether  the  evidence  does  or  does 
not,  in  any  respect,  tend  to  make  out  fraud.  Gage  vs.  Parker,  25 
Barb.,.141 ;  Erwin  vs.  Voorhies,  26  Barb.,  127.  And,  where  there  is  no 
,  evidence  to  sustain  a  charge  or  defence,  it  is  error  to  let  it  go  to  the 
jury.  Fay  vs.  Grimsteed,  10  Barb.,  321.  And  a  refusal  to  do  so  will 
be  sustained.     The  People  vs.  Cook,  4  Seld.,  67. 

Alimony  is  a  question,  which  it  is  neither  necessary  nor  proper  to  sub- 
uiit  to  the  jury.    Forrest  vs.  Forrest j  6  Duer,  102 ;  3  Abb.,  144. 
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Where  there  is  undisputed  evidence  as  to  the  existence  of  a  given 
state  of  facte,  importing  want  of  care,  the  question  as  to  whether  they 
do  or  do  not  constitute  negligence,  has  been  held  to  be  a  question  of 
law.  DascoTTih  vs.  Buffalo  and  State  Line  Hailroad  Company^  27 
Barb.,  221 ;  Mackey  vs.  ^ew  York  Central  Hailroad  Company^  27 
Barb.,  528 ;  Brooke  vs.  Buffalo  and  Niagara  FaU%  Railroad  Com- 
pany^ 27  Barb.,  532,  note ;  affirming  9ame  case^  25  Barb.,  60Q ;  SrendeU 
vs.  Buffalo  and  State  Line  Railroad  Company^  27  Barb.,  534,  note. 

And  even  where  there  was  conflicting  evidence,  it  has  been  held  that 
the  judge  is  not  bound  to  submit  the  question  to  the  jury,  where  the 
fact  wa5  conclusively  proved,  by  the  defendant's  own  witnesses.  Moore 
vs.  Weatervelt,  1  Bosw.,  357.     See  same  case^  2  Duer,  59. 

It  is  a  question  of  law,  as  to  whether  a  proved  state  of  facts  does  or 
does  not  constitute  a  river  a  public  highw^ay.  Morgan  vs.  King^  18 
Barb.,  277.  So  likewise,  as  to  whether  they  do  or  do  not  constitute  an 
adverse  possession.     Bowie  vs.  Brahe^  3  Duer,  35. 

Whether,  on  a  given  state  of  facts,  a  transaction  does  or  does  not 
constitute  a  stated  account,  has  also  been  held  to  be  a  question  of  law. 
Lockwood  vs.  Thorne^  1  Kern.,  170.  See  however  subsequent  report  in 
same  case^  18  N.  Y.,  285. 

Where  a  transaction  is  proved  to  be  illegal,  it  will  be  error  on  the 
part  of  the  judge  to  submit  it  to  the  jury,  upon  any  hypothetical  suppo- 
sition of  its  validity.     Storey  vs.  Brennan^  15  N.  Y.,  524. 

(J.)  2.  Mixed  Questions. 

Where,  in  any  of  the  foregoing,  or  any  other  cases,  any  portion  of 
the  facts  necessary  to  sustain  the  conclusion  on  which  a  verdict  is  to  be 
founded,  are  disputed,  and  there  is  conflicting  evidence,  the  case  must, 
on  the  contrary,  go  to  the  jury,  and  it  will  be  error  to  withdraw  it  from 
them.  But,  in  submitting  it,  the  judge  may,  and  should,  accompany 
it  with  proper  directions,  as  to  the  verdict  which  it  will  be  their  duty 
to  render,  as  the  result  of  their  decision  on  the  issue  of  fact  submitted 
to  them. 

Sec,  as  to  the  general  principle  that  a  case  must  go  to  the  jury  under 
these  circumstances,  and  that,  if  there  be  any  deficiency  in  the  evidence, 
it  will  be  error  to  give  them  a  positive  instruction,  Outwater  vs.  Nelson, 
20  Barb.,  29. 

See  also,  as  to  the  general  principle  that,  if  there  be  any  conflict  of 
evidence  as  to  the  existence  of  alleged  facts,  the  case  must  go  to  the 
jury.  Cook  vs.  Litchfield,  2  Bosw.,  137  ;  Galen  vs.  Broum,  22  N".  Y., 
37  ;  Graham  vs.  Ilarrower,  18  How.,  144 ;  Gates  vs.  Brower,  5  Seld., 
205 :  Thompson  vs.  Dickerson,  12  Barb.,  108 ;  Rus»iU  vs.  Crotikhite, 
32  Barb.,  282  ;  Borrodaile  vs.  Leek,  9  Barb.,  611 ;  KeUogg  vs.  WiUcie^ 
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23  How.,  233.    See,  however,  where  the  case  is  patent  on  the  party's 
own  evidence,  Moore  vs.  Westerveltj  1  Bosw.,  357,  before  cited. 

The  following  have  been  decided  to  be  questions  wliich  it  was  neces- 
sary to  submit  to  the  jury,  where  there  was  conflicting  or  deficient 
evidence : 

Whether  usury  has  or  has  not  been  taken  in  fact.  Carland  vs.  Day^ 
4  E.  D.  Smith,  251 ;  ElweU  vs.  Ghaniherlain^  2  Bosw.,  230 ;  Thomas 
vs.  Murray^  34  Barb.,  157 ;  Renins  vs.  Dillaye^  33  Barb.,  77 ;  AyravU 
vs.  Chamberlain^  33  Barb.,  229. 

The  question  of  fraudulent  intent  in  execution  of  a  mortgage  or 
assignment  of  personal  property,  where  fraud  is  not  patent  upon  its 
face.  Gardner  vs.  McEwen^  19  N.  Y.,  123 ;  Thompson  vs.  Blanch^rd. 
3  Comst,  335  ;  Griswold  vs.  Shdden^  4  Comst.,  581. 

In  BidwcU  vs.  Lament^  17  How.,  357,  it  was  held  that  the  objection 
may  be  waived,  by  an  omission  to  request  a  submission.  See  generally, 
as  to  fraud  being  a  question  for  a  jury,  on  conflicting  evidence,  Erwin 
vs,  Voorhies^  26  Barb.,  127 ;  Kellogg  vs.  ^y^lkie^  23  How.,  233.  Also 
all  cases  sounding  in  tort  should,  it  has  been  held,  be  tried  by  a  jury. 
Lewis  vs.  Yarnum,^  12  Abb.,  305. 

But,  where  fraud  is  clear  upon  the  evidence,  the  judge  is  bound  to 
give  proper  instructions  to  the  jury,  and  if  against  that  evidence,  their 
verdict  will  be  set  aside.     Marston  vs.  Vtiltee^  12  Abb.,  143. 

The  applicability  of  a  libel,  and  tlie  question  of  malice,  where  it  is 
ambiguous,  and  will  admit  of  an  innocent  construction,  have  also  been 
held  to  be  questions  which  must  go  to  the  jury.  Lewis  vs.  Chapm^iny 
16  N.  Y.,  369  (371) ;  Fry  vs.  Bennett,  3  Bosw.,  200 ;  Green  vs.  Telfair, 
20  Barb.,  11. 

The  terms  of  a  contract,  where  doubtful,  and  the  intention  of  the  par- 
ties making  it.  Chapin  vs.  Potter,  1  Hilt.,  366  ;  Pendleton  vs.  Empire 
Stone  Dressing  Company,  19  N.  Y.,  13  ;  Gardner  vs.  Clark,  17  Barb., 
538 ;  Moore  vs.  Pentz,  5  Sandf.,  664 ;  Bridgeport  City  Bank  vs.  Em- 
pire Stone  Dressing  Company,  30  Barb.,  421 ;  19  How.,  51. 

So  likewise,  as  to  questions  of  fact,  bearing  upon  the  manner  in  which 
it  is  made  or  evidenced.  Pringle  vs.  Chambers,  1  Abb.,  58  ;  Coons  vs. 
ChatnherSj  1  Abb.,  165  ;  Thurman  vs.  Wells,  18  Barb.,  500  ;  Center  vs. 
Morrison,  31  Barb.,  155. 

The  question  of  negligence,  when  the  facts  constituting  it,  or  any 
|>ortion,  are  contested  or  doubtful.  Johnson  vs.  Hudson  River  Railroad 
Company,  20  N.  Y.,  65  ;  affirming  same  case,  5  Duer,  21 ;  Vanderpool 
vs.  Husson,  28  Barb.,  196 ;  Brown  vs.  Jfew  York  Central  Railroad 
Company,  31  Barb.,  385 ;  Purvis  vs.  Coleman,  1  Bosw.,  321 ;  Bern- 
hardi  vs.  Rensselaer  and  Saratoga  Railroad  Company,  32  Barb.,  165  ; 
19  How.,  199 ;  aflirmed,  23  How.,  166 ;  McGrath  vs.  Hvdson  River 
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RaUiHHid  Company^  32  Barb.,  144 ;  19  How.,  211 ;  Em9t  vs.  Th/^ 
Same^  32  Barb.,  159  ;  19  How.,  205 ;  Clark  vs.  Eighth  Avenue  Hail- 
road  Company^  32  Barb.,  657 ;  Morrison  vs.  JTew  York  and  New 
Han)€n  Railroad  Company y  32  Barb.,  568 ;  Brown  vs.  Buffalo  and  i 
State  Line  Railroad  Company,  22  N.  Y.,  191  (195);  Fero  vs.  The  ! 
Saine,  22  N.  Y.,  209.  So  also,  as  to  the  I'emoval  of  a  presumption  of 
negligence,  Brehon  vs.  Great  Western  Railway  Company,  84  Barb.,  256. 

Tlie  question  of  probable  cause,  so  far  as  regards  the  existence  of  the 
facts  from  which  it  is  to  be  inferred,  but  not  as  to  their  effect,  BvUcdey 
vs.  Keteltas,  2  Seld.,  384 ;  reversing  8a7ne  ca>8e,  4  Sandf.,'450;  BtdJceley 
vs.  Smith,  2  Duer,  261 ;  11  L.  O.,  300 ;  Garrison  vs.  Pearce,  3  E.  D. 
Smith,  255 ;  Besson  vs.  Southard,  0  Seld.,  236.  See,  however,  Grinr 
fiell  vs.  Stewart,  32  Barb.,  544 ;  20  How.,  478 ;  12  Abb.,  220. 

As  to  whether  an  obstruction  or  erection  does  or  does  not  constitute 
a  nuisance,  Morgan  vs.  King,  18  Barb.,  277 ;  St  John  vs.  The  Mayor 
of  New  York,  6  Duer,  315;  13  How.,  527. 

In  relation  to  the  instructions  which  should  be  given  to  the  jury,  in 
relation  to  a  submission  of  this  nature,  the  following  cases  way  also  be 
noticed : 

The  court  cannot  be  required,  when  charging  them,  to  express  its 
opinion  upon  a  question  of  fact.  Moore  vs.  Meaoham,  6  Seld.,  207. 
But  such  an  expression  of  opinion,  or  a  comment  on  the  evidence,  is  not 
error,  where  proper  rules  are  given  to  the  jury.  Hunt  vs.  BennM,  4 
E.  D.  Smith,  647  ;  Bruce  vs.  WesterveU,  2  E.  D.  Smith,  440 ;  Bows  vs. 
Rush,  28  Barb.,  157. 

The  judge  is  not  justified  in  submitting  to  the  jury  a  hypothetical 
case,  unwarranted  by  the  evidence.  Storey  vs.  Brennan,  15  N.  Y.,  524. 
Or  to  submit  to  them  a  question,  where  their  verdict,  if  contrary  to  his 
views,  would  be  against  law  and  evidence.  Godin  vs.  Bank  of  Con^ 
monweaUh,  6  Duer,  76.  Nor  is  he  bound  to  chai^  them  upon  a  mere 
abstract  proposition.  Bedell  vs.  Commercial  Mutual  Insurance  Com- 
pany, 3  Bosw.,  147. 

And  he  may  submit  a  question  to  them  generally,  without  drawing 
minute  distinctions.  Pendleton  vs.  Empire  Stone  Dressing  Compagty^ 
19  N.  Y.,  13. 

See  generally,  as  to  the  right  of  the  judge  to  instruct  the  jury  as  to. 
what  verdict  they  should  properly  find.  Frost  vs.  McCargar^  31  Barb., 
617 ;  Green  vs.  Hudson  River  Railroad  Company,  32  Barb.,  25. 

{c.)  3.  Questions  Besting  with  Juby. 

The   assessment  of   damages  rests,  as  a  general  rule,  with  the 
jury  only. 
But  the  court  may  and  should  instruct  them,  as  to  the  correct  measure 
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of  damages,  as  constituting  the  rule  on  which  they  are  to  assess  them, 
and  is  bound  to  do  so  on  correct  principles.  Thornas  vs.  Dickinson^  2 
Kern.,  304 ;  Green  vs.  Hudson  River  Railroad  Company^  32  Barb.,  25. 

And  it  may  also  instruct  them  to  apportion  damages  paid  in  lieu  of 
an  indemnity,  and  to  find  the  different  amounts  applicable  to  specific 
items.    Parti^idge  vs.  Gilbert^  3  Duer,  184. 

But  damd^es  against  joint  tortfeasors  cannot  be  severed.  If  attempt- 
ed, the  plaintiff  is  entitled  to  judgment  against  all,  for  the  largest 
amount  found  against  any,  a  remittitur  as  against  the  rest  being  entered 
as  a  matter  of  form.  O^Shea  vs.  KirJcer^  8  Abb.,  69 ;  4  Bosw.,  120 ; 
Beat  vs.  Finch^  1  Kern.,  128 ;  Bvlkdey  vs.  Smithy  1  Duer,  643.  The 
adverse  indication  of  opinion  in  Brdkeley  yb.  Smith,  2  Duer,  261  (271); 
11  L.  O.,  300,  must  be  considered  as  overruled.  In  Turner  vs.  McCar- 
ikyy  4  E.  D.  Smith,  247,  a  verdict  of  this  nature  was  held  to  be  unsus- 
tainable, against  either  defendant  in  trespass. 

See,  as  to  the  power  of  the  jury  to  give  vindictive  damages,  when 
admissible.  Fry  vs.  Bennett,  4  Duer,  247 ;  1  Abb.,  289  ;  Same  case,  3 
Bosw.,  200.  As  to  the  rule  of  damages  in  libel,  see  Littlejohn  vs.  Gree- 
ley, 13  Abb.,  41.  See,  however,  as  to  seduction.  Knight  vs.  Wilcox,  4 
Kem.,  413  ;  reversing  same  case,  18  Barb.,  212.  In  relation  to  nom- 
inal damages,  see  Conger  vs.  Weaver,  20  N.  Y.,  140. 

Whether,  when  a  breach  of  promise  of  marriage  has  been  proved, 
there  has  not  also  been  a  refusal,  is  a  proper  question  to  be  submitted 
to  tliem.    Hiibhard  vs.  Bonested,  16  Barb.,  360. 

So  also,  as  to  whether  a  payment  was  or  was  not  in  full  of  all  claims. 
Pierce  vs.  Pierce,  25  Barb.,  243.  Or  whether  the  use  of  a  stream 
enjoyed  in  common,  has  or  has  not  been  reasonable.  Thx/mas  vs.  Brack- 
ney,  17  Barb.,  654. 

But,  in  their  finding,  they  cannot  disregard  positive  testimony,  and, 
if  they  assume  to  do  so,  their  verdict  will  not  stand.  Dolsen  vs.  Arnold, 
10  How.,  528 ;  Marston  vs.  VvUee,  12  Abb.,  143. 

Although  error  may  have  been  committed  in  not  submitting  a  ques- 
tion to  them,  still,  if  it  be  clearly  apparent,  that,  if  submitted,  they  must 
have  come  to  the  same  result  at  which  the  court  has  arrived,  that  error 
may  be  disregarded.  Miller  vs.  Eagle  Life  and  Health  Insurance 
Cmnpany,  2  E.  D.  Smith,  268.  And,  where  a  question  has  been  sub- 
mitted, which  ought  to  have  been  passed  upon  by  the  court,  the  same 
rule  will  be  applied.     Coolc  vs.  Litchfield,  2  Bosw.,  137. 

Where  separate  defences  have  been  put  in,  the  court  may  require  the 
jiiry  to  render  a  separate  verdict  upon  each.  Ga/rdner  vs.  Clark,  21 
If.  Y.,  399. 
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§  229.   Verdict  and  its  Incidents. 

The  diiferent  forms  of  verdict  are  clearly  prescribed,  by  section  260 
to  263  inclusive,  and  also  in  section  265. 
It  may  be  either — 

1.  A  general  verdict  on  all  the  issues. 

2.  Separate  general  verdicts  upon  individual  issues. 

3.  A  general  verdict,  with  special  findings,  in  addition,  upon  questions 
of  fact. 

4.  A  special  verdict  on  all  the  issues. 

6.  A  special  verdict  upon  individual  issues. 

6.  A  verdict,  subject  to  the  opinion  of  the  court. 

The  last  is  a  matter  which  does  not  rest  in  their  discretion,  but  as 
to  which  they  are  bound  to  obey  the  direction  of  the  court.  So,  like- 
wise, as  to  an  instruction  to  make  special  findings  of  fact,  in  connection 
with  a  general  verdict,  and  as  to  rendering  a  special  verdict  in  certain 
cases. 

But,  in  actions  for  the  recovery  of  money  only,  or  of  specific  real 
property,  the  rendering  of  a  general  or  special  verdict,  rests  in  their 
discretion. 

The  general  rule  is  for  the  jury  to  render  their  verdict  to  the  judge 
in  the  presence  of  the  parties.  Tliat  presence  is  not,  however,  abso- 
lutely essential,  nor  need  the  plaintifi"  be  called,  when  they  return  to 
the  bar  to  deliver  it  (rule  31).  But  the  judge  is  the  only  party  who 
can  properly  receive  it,  unless  a  sealed  verdict  has  been  permitted. 

When  that  is  the  case,  the  sealed  verdict  is  brought  in  by  the  fore- 
man, to  the  court,  on  the  following  morning,  and  handed  to  the  judge. 
It  must  properly  be  signed  by  all,  but  the  irregularity,  if  not  objected 
to,  will  be  waived.     Green  vs.  BlisSy  12  How.,  428. 

Either  party  has  the  right,  on  the  render  of  the  verdict,  whether 
oral  or  sealed,  to  poll  the  jury,  and  inquire  of  each  juryman  whether 
it  is  his  verdict.  In  strictness,  the  juryman  must  give  a  direct  answer 
to  the  question ;  but  the  irregularity  of  doing  so,  in  an  indirect  form, 
is  likewise  an  objection  that  must  be  taken  at  the  time.  Same  case. 
The  question  must  be  put  in  the  above  form,  and  cannot  be  so  in  any 
other.    Lobar  vs.  Koplin^  4  Comst.,  647. 

(a.)  Corrections  or  Additions,  where  Admissible. 

If  the  verdict  be  returned  in  open  court,  and  in  the  presence  of 
counsel,  and  the  jury,  as  is  often  the  case,  have  fallen  into  manifest 
error,  the  present  is  the  proper  period  for  its  correction.    By  a  recon- 
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eideration  of  such  errors,  tinder  the  direction  of  the  judge,  much  sub- 
sequent trouble,  and  possibly  the  necessity  of  a  new  trial,  may  be  ob- 
viated. This  observation  of  course  assumes,  that  the  errors  in  question 
have  arisen,  from  a  manifest  misapprehension,  on  the  part  of  the  jury, 
as  to  the  extent  of  their  functions,  or  as  to  the  real  nature  of  the 
questions  submitted  to  them. 

If  any  purely  technical  errors  have  been  committed,  the  defect  may 
be  even  cured  by  subsequent  amendment,  when  there  is  no  doubt  of 
their  real  intention.  Burhaus  vs.  Tibhets^  7  How.,  21 ;  Williams  vs. 
WiUis,  7  Abb.,  90. 

But,  if  there  is  the  slightest  doubt  upon  the  subject,  or  upon  what 
transpires  at  the  trial,  none  should  be  allowed.  Burhau%  vs.  Tibheta^ 
supra. 

And  it  cannot  be  changed  in  substance,  however  erroneous  it  may  be. 
United  States  Trust  Company  vs.  Harris^  2  Bosw.,  75. 

(J.)  Genebal  Chakacteeistics  of  Verdict. 

A  verdict,  when  rendered,  cures  all  minor  defects  in  the  pleadings 
and  proceedings,  not  previously  impeached.  Dias  vs.  Shorty  16  How., 
322  (324) ;  Brovm  vs.  Harmon,  21  Barb.,  508. 

The  fact  that  the  jury  have  found  for  either  party,  on  a  special  issue, 
the  facts  being  admitted,  does  not  render  it  a  special  verdict,  but,  taken 
with  the  Jidmission,  it  entitles  the  party  to  judgment,  without  further 
application  to  the  court.  Williams  vs.  Willis^  7  Abb.,  90.  Nor  will  a 
mere  finding  of  the  jury  upon  special  questions,  when  incomplete  in  its 
nature,  give  the  verdict  the  character  of  a  special  verdict.  McOrackan 
vs.  CholweU,  4  Seld.,  133  ;  Manning  vs.  Monaghan,  23  N.  Y.,  539. 

A  speciaj  verdict  need  not  be  found  in  the  precise  terms  in  which  it 
ultimately  comes  up  for  further  adjudication,  but  its  form  may  be  sub- 
sequently settled  (rule  34).  All  important  questions  of  fact,  must,  how- 
ever, be  regularly  submitted  to  the  jury,  and  passed  upon  by  them  at 
the  time,  and  their  finding  must  be  reduced  into  writing,  filed  with 
the  clerk,  and  entered  upon  the  minutes. 

A  special  verdict  need  not  contain  facts  admitted  by  the  pleadings. 
All  facts,  however,  necessary  to  enable  the  court  to  render  a  proper 
judgment,  must  be  found  in  terms,  and  cannot  be  supplied  by  infer- 
ence, or  examination  into  the  evidence.  The  special  verdic^should  find 
all  facts  requisite  to  enable  the  court  to  give  the  proper  judgment,  upon 
looking  at  the  pleadings  and  verdict  alone,  Eiseman  vs.  Swan^  6 
Bosw.,  668 ;  WiUiams  vs.  WiUis,  7  Abb.,  90 ;  Barto  vs.  Himro^  4 
Seld.,  483  ;  Sisson  vs.  Barrett,  2  Comst.,  406.  See  hereafter,  as  to  the 
pro|Ar  form  of  such  verdict,  in  connection  with  the  subject  oiNeio  Tr-i<d. 

If  a  special  verdict  only  be  taken,  and  that  verdict  does  not  dispose 
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of  all  the  material  issues,  the  court,  at  general  term,  will  not  entertain 
the  case,  but  will  order  a  new  trial.     Eiaeman  vs.  Swan^  6  Bosw.,  668. 

If  no  general  verdict  be  rendered,  but  merely  special  findings,  not 
covering  the  whole  case,  it  will  be  a  mistrial.  Such  special  findings, 
standing  alone,  are  not  sufficient  to  constitute  it  a  special  verdict 
Manning  vs.  Mbnaghan,  23  N.  Y.,  539. 

A  general  verdict  is  usually  given  orally,  but,  where  particular  ques- 
tions of  fact  are  submitted  to  the  jury,  their  finding  must  be  in  writing 
and  filed  with  the  clerk,  and  entered  on  the  minutes,  as  above. 

As  to  the  right  of  the  court  to  submit  such  questions,  and  to  control 
the  requests  of  the  parties,  as  to  the  nature  of  those  which  are  to  be 
passed  upon,  see  Partridge  vs.  Gilbert^  3  Duer,  184  (200). 

If  the  special  findings  be  in  favor  of  the  defendant,  and  therefore 
inconsistent  with  a  general  assessment  of  damages,  claimed  by  the 
plaintift',  judgment  cannot  be  rendered.  Congreve  vs.  Morgan^  4  Duer, 
439  (448).     See  also  Eiseman  vs.  Swan^  6  Bosw.,  668. 

The  power  given  by  section  261,  to  find  a  general  or  special  verdict, 
in  cases  for  the  recovery  of  specific  real  property,  is  an  evident  modifi- 
cation  of  the  provisions  of  the  Revised  Statutes,  as  to  the  venlict  in 
ejectment,  in  which  description  of  action,  a  verdict  can  now  be  taken, 
adapted  to  any  peculiar  state  of  the  title.  Wood  vs.  StanidSy  3  C. 
R.,  162. 

In  replevin  against  several  defendants,  the  jury  may  find,  as  against 
one  or  more,  and  need  only  assess  the  damages  generally.  WoocRmm 
vs.  Charnberlin^  17  Barb.,  446.  And,  where  the  value  of  the  property  is 
not  contested,  a  general  verdict  will  be  proper,  and  that  value  need  not 
be  specifically  assessed.    Archer  vs.  Boudinet^  1  C.  R.  (N.  S.),  372. 

In  an  action  of  this  natiu'e,  the  plaintiff,  if  he  recover  less  than  fifty 
dollars  damages,  should  be  careful  to  ask  for  an  assessment  of  the  value 
of  the  property  recovered,  with  a  view  to  the  purposes  of  costs,  and  in 
order  to  bring  the  case  within  the  following  clause,  forming  part  of  sec- 
tion 304 : 

And,  in  an  action  to  recover  the  possession  of  personal  property,  if  the 
plaintiff  recover  less  than  fifty  dollars  damages,  be  shall  recover  no  more 
costs  than  damages,  unless  he  recovers  also  property,  the  value  of  which, 
with  the  damages,  amounts  to  fifty  dollars.  Such  value  must  be  determined 
by  the  jury^court,  or  referee,  by  whom  the  action  is  tried. 

A  verdict,  subject  to  the  opinion  of  the  court,  may  be  taken  for  either 
party.  Cobb  vs.  Cornish^  infra.  It  is,  however,  only  proper  in  cases 
where,  upon  the  trial,  there  is  no  real  contest  of  fact.  If  there  be  any 
conflict  of  evidence,  a  verdict  of  this  nature  cannot  properly  be  ren- 
dered, nor  can  one  be  taken,  in  connection  with  exceptions  raised  £t  the 
trial.     If  attempted,  and  a  judgment  inconsistent  with  the  verdict  be 
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awarded,  it  will  be  a  mistrial.  OUbert  vs.  Beach^  16  N.  Y.,  606 ;  Cohlj 
vs.  Camuh,  16  N.  Y.,  602 ;  15  How.,  409  ;  6  Abb.,  129  ;  Clark  vs. 
Dearborn^  6  Duer,  309 ;  HuU  vs.  WJieeler^  7  Abb.,  411 ;  Bangs  vs. 
Palmer^  16  How.,  542  ;  Havemeyer  vs.  Cunningham^  8  Abb.,  1 ; 
Sackett  vs.  Spencer,  29  Barb.,  180 ;  Sharp  vs.  Whipple,  3  Bosw.,  474 
(477) ;  Purvis  vs.  Coleman,  1  Bosw.,  321 ;  Bed  vs.  Shihley,  33  Barb., 
610.  See  also,  as  to  such  a  verdict,  in  connection  with  special  findings 
not  disposing  of  the  whole  case,  Eisenia/n,  vs.  Swan,  6  Bosw.,  668. 

But  the  mere  taking  of  a  verdict  in  this  form  may  not  amount  to  a 
mistrial,  w^hen  judgment  is  ultimately  rendered  according  to  the  verdict, 
after  hearing  the  exceptions  of  the  unsuccessful  party.  City  Bank  of 
BrooJdyn  vs.  McChesney,  20  N.  Y.,  240. 

A  vBrdict  of  this  nature  must  be  a  complete  disposition  of  the  case. 
It  cannot  be  rendered  for  an  assumed  sum,  to  be  afterwards  settled  by 
a  reference,  if  the  court  at  general  term  sustain  tlie  right  of  the  plain- 
tiff.   Buchanan  vs.  Clieesebormufh^  6  Duer,  238. 

If  a  general  verdict  of  this  nature  be  taken,  in  connection  with  special 
findings,  the  whole  case  must  be  taken  as  admitted.  The  defendant 
cannot  claim,  on  the  hearing,  that  the  issues  of  fact  were  not  found  in 
favor  of  the  plaintifi*.  The  verdict  is,  on  the  contrary,  conclusive, 
except  so  far  as  the  special  finding  may  control  it.  Sharp  vs.  Whipple^ 
3  Bosw.,  474 ;  Purvis  vs.  Coleman,  1  Bosw.,  321. 

And,  when  such  a  verdict  has  been  taken,  it  has  been  held  that  the 
court  will  draw  in  support  of  it,  every  inference  which  the  jury  would 
have  been  justified  in  drawing.  Williams  vs.  Insurance  Company  of 
North  America,  1  Hilt,  345. 

And  any  verdict  of  a  jury,  on  a  question  of  fact  duly  submitted  to 
them,  is,  as  a  general  rule,  conclusive,  if  there  be  evidence  to  support  it, 
even  although  it  be  manifestly  unsatisfactory.  The  principle  is  ele- 
mentary, and  scarcely  needs  the  citation  of  cases  to  support  it.  The 
following  may,  however,  be  noticed  as  some  of  those  in  which  it  has 
been  sustained :  See  Bennett  vs.  SciUt,  18  Barb.,  347 ;  Adsit  vs.  Wil- 
9091,  7  How.,  64  ;  Kasson  vs.  MiUs,  8  How.,  377 ;  Mann  vs.  Wiibeck, 
17  Barb.,  388  (390) ;  JV^eedles  vs.  Howard,  1  E.  D.  Smith,  54 ;  Heim 
vs.  Wolf,  ibid.,  70  ;  CaUin  vs.  Grote,  4  E.  D.  Smith,  296  (305) ;  Cod- 
dington  vs.  Camley,  2  Hilt.,  528  ;  Gardner  vs.  Ryerson,  19  How.,  108 ; 
Anonymous,  3  Abb.,  102  (103) ;  ConJding  vs.  Thomson;  29  Barb.,  218 ; 
WiUiams  vs.  VanderhiU,  29  Barb.,  491 ;  Mackey  vs.  New  York  Cen- 
tral Railroad  Company,  27  Barb.,  528  ;  Bronson  vs.  Wiman,  4  Seld., 
182  (189) ;  Erben  vs.  LoriUard,  23  Barb.,  82 ;  Wilcox  vs.  Green,  23 
Barb.,  639  ;  Hart  vs.  Potter,  4  Duer,  458  ;  French  vs.  White,  5  Duer, 
254 ;  Whiting  vs.  Otis,  1  Bosw.,  420 ;  Ward  vs.  Forrest,  20  How.,  465 ; 
Oould  vs.  Rumsey,  21  How.,  97 ;  Heritage  vs.  HaU,  33  Barb.,  347. 
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See,  however,  as  to  a  verdict  manifestly  against  evidence,  Harris  vs. 
Panama  Railroad'  Company^  5  Bosw.,  312 ;  Heritage  vs.  H<M^  supra; 
Marston  vs.  VuUee,  12  Abb.,  143.  See  also  hereafter,  under  the  head 
of  ^ew  Trial. 

(c.)  Proceedings  on  Verdict  being  Rendered. 

"When  the  verdict  is  sought  to  be  set  aside  for  errors  of  fact,  as  well 
as  of  law,  it  will  not  be  expedient  to  ask  that  any  exceptions  be  heard 
at  the  general  term,  in  the  first  instance,  under  the  power  confeiTcd  by 
section  265.  That  course  is  only  proper,  when  the  case  comes  up  on 
points  of  law  only.  A  case,  on  which  questions  of  fact  are  raised,  can- 
not be  so  heard.  Cobb  vs.  Cornish^  16  N.  Y.,  602  (604) ;  CrUbert  vs. 
Beach,  ibid.,  606  (608). 

On  such  a  hearing,  the  court  may  render  such  judgment  as  ought  to 
have  been  given,  notwithstanding  irregular  action  in  the  court  below. 
United  States  Trust  Company  vs.  Harris,  2  Bosw.,  75. 

The  judge  at  circuit  cannot  order  exceptions  to  be  heard  at  the  gen- 
eral term,  and  also  direct  the  entry  of  judgment.  If  he  make  the  for- 
mer order,  he  must  direct  such  entry  to  be  suspended.  Roosa  vs.  Sny- 
der, 12  How.,  285. 

As  to  the  duty  of  the  judge  and  the  clerk,  on  the  coming  in  of  the 
verdict,  in  relation  to  the  entry  of  judgment,  and  the  power  of  the  for- 
mer, in  case  of  doubt,  to  order  the  case  to  be  reserved  for  argument 
or  further  consideration,  see  Van  Vaien  vs.  Lapham,  13  How.,  240 ;  5 
Duer,  689. 

On  the  entry  of  the  verdict  (as  to  which  see  section  264,  above  cited), 
tlie  court  and  jury  fees  'must  be  paid  by  the  prevailing  party.  The 
results  of  that  verdict  remain  for  future  consideration.  Where,  on  the 
delivery  of  the  verdict,  it  is  manifest  that  a  new  trial  will  be  moved  for, 
or  an  appeal  taken,  a  stay  of  proceedings  may  at  once  be  applied  for, 
whilst  in  court,  and  may  probably  be  granted. 

This  step,  if  taken  at  once,  will  enable  the  moving  party  to  obtain, 
upon  the  spot,  whatever  time  he  may  reasonably  require  for  the  pre- 
paration of  his  case,  or  exceptions  on  such  motion  or  appeal,  without 
putting  him  to  the  necessity  of  a  special  application  on  notice  on  the 
one  hand,  or,  on  the  other,  from  being  fettered  by  the  inconvenience  of 
the  twenty  days'  limitation  under  section  401,  incident  to  an  ^a;  parte 
order,  if  resorted  to. 
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CHAPTER  IV. 


TRIAL  BY  THE  COURT. 


§  230.  Statutory  and  Other  Provisioria. 

Teik  following  cases  are  triable  by  the  court: 

Issues  of  law  (section  253). 

All  issues  which  are  not  triable  by  a  jury  (section  254). 

And  any  issues  whatever,  as  to  which  trial  by  a  jury  has  been 
waived. 

Trial  by  the  court  is  specially  provided  for  by  chapter  IV.,  title  VIII., 
part  II.,  of  the  Code. 

Tlie  mode  in  which  such  waiver  may  take  place,  is  defined  by  section 
266,  already  cited  in  book  IX.,  chapter  I.,  but  which  it  will  be  conve- 
nient to  repeat : 

§  266.  (221.)  Trial  by  jury  may  be  waived  by  the  several  parties  to  an 
issue  of  fact,  in  actions  on  contract ;  and^  with  the  assent  of  the  court,  in 
other  actions,  in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

Section  267  provides  thus,  as  to  the  decision  of  such  an  issue,  when 
so  tried : 

§  267.  (222.)  Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision 
shall  be  given  in  writing,  and  shall  contain  a  statement  of  the  facts  found  and 
the  concUisions  of  law,  separately ;  and,  upon  a  trial  of  an  issue  of  law,  the 
decision  shall  be  made  in  the  same  manner,  stating  the  conclusions  of  law. 
Snch  decision  shall  be  filed  with  the  clerk,  within  twenty  days  after  the  court 
at  which  the  trial  took  place.  Judgment  upon  the  decision  shall  be  entered 
accordingly. 

Tliis  seclioa  dates,  as  it  stands,  from  1860.  From  1849  down  to  that  year  it  omitted  to 
iiuke  provision  as  to  the  form  of  the  decision.  In  1848,  the  form  was  provided  for,  but 
loss  in  detail. 

Section  268  commences  as  follows : 

§  268.  (223.)  For  the  purpose  of  an  appeal,  either  party  may  except  to  a 
decision  on  a  matter  of  law  arising  upon  such  trial,  within  ten  days  after 
uotice  in  writing  of  the  judgment,  in  the  same  manner  and  with  the  same 
effect  as  upon  a  trial  by  jury. 
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This  clause  was  altered  as  it  stands  in  1851.    In  the  prenous  years,  it  was  less  specific  in 
its  terms. 

Tlie  remainder  of  the  section  provides  as  to  the  ulterior  proceedings 
for  obtaining  a  review  on  sucli  exceptions,  when  taken,  and  will  be 
cited  below  under  the  head  oi  New  Trial, 

Section  269  provides  in  relation  to  the  entry  of  judgment  consequent 
on  the  decision  of  an  issue  of  law,  and  will  be  considered  hereafker,  in 
connection  with  that  subject. 

Both  issues  of  law  and  issues  of  fact  must  be  tried  before  a  single 
judge  in  the  first  instance,  generally  at  special  term,  but  with  power  to 
entertain  them  at  the  circuit.  See  section  255.  In  the  Superior  Court 
of  Buffalo,  however,  the  former  are  to  be  heard  at  general  term.  See 
chapter  96  of  1854,  section  23,  p.  227. 

Rule  28  specially  provides  that  "  issues  to  be  tried  by  the  court  shall 
be  tried  at  the  circuit  or  special  term." 

The  papers  for  the  court,  upon  an  issue  of  law,  must  be  furnished  by 
the  party  demurring.     Rule  42. 

It  will  be  convenient  to  consider  the  two  modes  of  trial  separately, 
treating  that  of  issues  of  law  in  the  first  instance,  and  reserving  for  the 
close,  such  general  observations  as  are  applicable  to  both  in  common. 

§231.  Tried  of  Issue  of  Law. 

An  issue  of  this  nature  must  be  first  tried,  unless  the  court  otherwise 
direct  (section  251). 

A  demurrer  to  complaint  must,  of  course,  stand  or  fall  by  the  suffi- 
ciency of  the  pleading  objected  to.  On  a  demurrer  to  answer  or  reply, 
it  has  been  held,  however,  that  a  party,  whose  pleading  is  demurred  to, 
may  go  behind  it,  and  attack  the  previous  pleading  of  his  adversary, 
when  that  pleading  is  defective  in  substance ;  and,  if  he  succeed  in 
establishing  a  defect  of  this  description,  he  may  be  entitled  to  judgment 
in  his  favor,  notwithstanding  the  deficiencies  of  his  own.  Stoddard 
vs.  Oiiondaga  Anmial  Conference^  12  Bai*b.,  573 ;  jpry  vs.  Bennett^  5 
Sandf.,  54 ;  9  L.  O.,  330 ;  1  C.  R.  (N.  S.),  238 ;  Schwat  vs.  Funiiss,  4 
Sandf.,  704 ;  1  C.  R.  (N.  S.),  342 ;  Burnhani  vs.  Be  Bevoise^  8  How., 
159.  The  defect,  however,  to  be  so  impeachable,  must  be  substantial, 
and  such  as  would  have  entitled  the  objecting  party  to  judgment,  had 
that  objection  been  originally  taken  in  due  form. 

In  determining  on  a  demurrer  to  part  of  an  answer,  the  court  will 
take  the  whole  pleading  into  consideration,  and  if,  taken  as  a  whole,  it 
is  sufficient,  the  demurrer  will  be  overruled.  Beac/i,  vs.  Burdellj  2 
Duer,  327. 

On  the  other  hand,  a  technical  inadvertence  in  stating  grounds  of 


TBIAL  BY  THE  COUBT. §   231.  401 

demurrer  may  probably  be  disregarded.    President  of  ConnectieiU 
Bank  vs.  Smith,  17  How.,  487. 

Since  the  amendment  of  1860,  a  written  finding,  stating  the  conclusion 
of  law  arrived  at  by  the  judge,  is  necessary  in  all  cases.  Previously,  a 
direction  to  the  clerk  would  have  sufficed. 

(a.)  Leavb  to  Amend, 

K  a  demurrer  be  allowed  to  a  portion  of  a  pleading,  that  portion  falls 
of  course,  unless  leave  to  amend  be  granted,  but  usually,  the  decision 
will  only  involve  a  curtailment  of  the  pleading  objected  to,  instead  of 
entitling  the  prevailing  party  to  a  positive  entry  of  judgment. 

But  when  a  demurrer  to  the  whole  of  a  pleading  is  allowed,  the  entry 
of  judgment  for  the  demurring  party  follows,  as  of  course,  unless  leave 
to  amend  be  given  by  the  court,  or  applied  for  and  obtained  by  counsel. 
This  application  will  be  a  matter  of  absolute  necessity,  unless  it  be 
meant  to  abandon  the  litigation  altogether,  or  to  rest  the  case  exclu- 
sively on  an  appeal  from  the  allowance  of  the  demiurer,  without  raising 
any  contestation  as  to  the  facts. 

If  delayed  until  the  argument  of  such  an  appeal,  it  may  very  possibly 
be  refused.    See  Ketchum  vs.  Zerega,  1  E.  D.  Smith,  553  (562). 

The  application  for  the  above  purpose  may  be  made  at  the  time  the 
decision  is  pronounced,  or  afterwards,  on  special  motion  or  order  to  show 
cause :  the  former  is  the  more  usual  course.  If  the  application  be  made 
honAfide,  the  court  will  rarely  refuse  it ;  but  it  is  competent  to  the  ad- 
verse party  to  oppose,  and,  where  the  pleading  is  evidently  of  a  frivo- 
lous nature,  that  opposition  may  possibly  prevail. 

Where,  on  the  other  hand,  the  demurrer  fails,  it  will  not  be  proper  to 
grant  leave  to  amend,  to  the  party  whose  pleading  is  demurred  to,  as 
part  of  the  decision.  It  should  be  made  the  subject  of  a  separate  appli- 
cation.  Lord  vs.  Vreeland,  13  Abb.,  195. 

The  following  special  provision  is  made  by  the  last  clause  of  section 
172,  on  the  subject  of  a  demurrer  for  misjoinder  of  causes  of  action : 

If  the  demurrer  be  allowed  for  the  cause  mentioned  in  the  fiHh  subdiv^ 
idon  of  section  144,  the  court  may,  in  its  discretion,  and  upon  such  terms  as 
maj  be  just,  order  the  action  to  be  divided  into  as  many  actions  as  may  be 
necessary  to  the  proper  determination  of  the  causes  of  action  therein  mesh 
tioned. 

In  these  cases,  a  direction  to  this  effect  will  of  course  be  pressed  for 
by  the  party  on  whom  it  is  incumbent  to  amend,  and  he  will,  of  course, . 
see  that  it  is  duly  incorporated  in  the  order. 

Leave  to  amend  may  also  be  granted,  on  overruling  a  demurrer,  not 
involving  the  entry  of  judgment,  and  such  leave  may  be  made  to  in- 
volve the  pleadings  of  both  parties.    Vide  Rider  vs.  Pond^  12  L.  O.,  27S. 
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(J.)  Leave  to  Plead  Over. 

Where,  on  the  contrary,  a  demurrer  has  been  overruled,  leave  for  this 
purpose  should  be  applied  for. 

Section  172  provides  thus  upon  the  subject : 

After  the  decision  of  a  demurrer,  either  at  a  general  or  special  term,  the 
court  may,  in  its  discretion,  if  it  appear  that  the  demurrer  was  interposed 
in  good  faith,  allow  the  party  to  plead  over,  on  such  terms  as  may  be  just. 

"Where  the  demurrer  has  been  clearly  frivolous  or  untenable,  such 
leave  may  bo  refused  by  the  court.  But,  as  a  general  rule,  when  the 
case  presents  any  question  on  the  merits,  it  will  be  given. 

The  imposition  of  terms  will,  however,  be  usual.  That  of  payment  of 
the  costs  of  the  demurrer  will  be  almost  universal,  whether  the  leave  be 
to  plead  over  or  to  amend,  and  they  should  always  be  asked  for.  See 
Oetty  vs.  Hudson  River  Railroad  Company^  8  How.,  177. 

It  is  also  competent  for  the  court  to  impose  conditions,  on  granting 
leave  to  defend,  as,  for  instance,  that  the  statute  of  limitations  should 
not  be  pleaded  ;  though,  if  then  omitted,  it  will  be  too  late  to  make  the 
same  demand  at  a  later  period.  The  court  will  not,  however,  be  dis- 
posed to  take  the  same  course  with  regard  to  the  defence  of  usury. 
Orant  vs.  McCaughin^  4  How.,  216. 

But  if  leave  to  plead  over  be  refused,  or  be  not  applied  for,  the  ad- 
verse party  becomes  entitled  to  sign  judgment  as  of  course. 

(c.)  Course  on  Decision. 

If  leave  to  amend,  or  to  plead  over,  be  granted,  the  decision  of  the 
judge  should  be  entered  on  an  order,  and  a  copy  served  upon  the  ad- 
verse party  in  the  usual  manner.  The  prevailing  party  should  see  that 
a  proper  limit  is  fixed  for  either  purpose,  and  that  any  terms  imposed, 
are  clearly  expressed,  and  imposed  as  a  condition  precedent.  The  same 
should  be  done  where  the  decision  only  affects  a  part,  and  not  the  whole 
of  the  pleading  objected  to,  and  sufficient  of  it  is  left  to  raise  a  triable 
issue  of  fact. 

In#the  former  case,  nothing  further  can  be  done  in  the  cause  until  the 
expiration  of  the  period  allowed  for  either  purpose,  or  of  any  extension 
thereof  duly  obtained ;  and,  if  the  adversary  avail  himself  of  the  facili- 
ties thus  granted  in  due  time,  a  new  issue  will  be  raised,  and  the  former 
proceedings  will  become  obsolete,  except  in  so  far  as  they  control  those 
subsequent,  by  preventing  the  matter  objected  to  from  being  again 
brought  forward. 

If,  however,  on  the  contrary,  the  party  in  default  suffer  the  time 
allowed  him  to  elapse,  without  taking  the  necessary  steps,  he  will  be 
precluded  from  further  amendments,  if  the  demurrer  be  partial ;  or,  if  it  be 
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to  the  whole  pleading,  the  party  prevailing  will  be  entitled  to  sign  judg- 
ment on  snch  demurrer,  in  the  usual  manner,  exactly  as  if  leave  to  amend, 
or  plead  over  had  not  been  asked  for ;  or,  if  asked  for,  had  been  refused. 

The  proceedings  in  connection  with  such  entry,  will  be  considered 
hereafter,  under  their  proper  head. 

As  to  the  risk  incurred  by  a  party,  who  allows  a  demurrer  which  he 
has  bad  leave  to  withdraw,  to  remain  upon  the  record,  of  having  that 
demurrer  used  by  his  adversary  upon  the  subsequent  trial,  as  an  admis- 
sion, see  OuOer  vs.  WrigU^  "itfl  *N.  Y.,  472. 

§  232.  Tinol  of  Issue  of  Fact 

Where  the  cause  tried  by  the  court  is  one  primarily  triable  by  a  jury, 
the  waiver  should  be  clearly  established,  before  proceeding  with  the 
hearing.  If  not  so  established,  the  trial  may  be  ineffectual.  See  SaUem 
vs.  Gerdn,  3  Bosw.,  250 ;  7  Abb.,  193. 

If  the  cause  be  so  tried  by  written  consent,  that  consent  should  be 
filed  beforehand,  and  the  cause  noticed,  and  placed  upon  the  special 
term  calendar,  accordingly.  In  the  Common  Pleas  this  is  made  the 
subject  of  a  special  order.     See  rule  7th  of  June,  1848. 

When  the  waiver  takes  place  by  oral  consent  in  open  court,  the  par- 
ties should  see  that  it  is  duly  entered  upon  the  minutes. 

The  question  as  to  what  issues  are  or  are  not  primarily  triable  by  the 
court,  has  been  already  considered,  and  the  decisions  cited,  in  book  IX., 
chapter  I.,  section  193,  under  the  head  of  lassies  of  Fact. 

On  the  trial  of  an  issue  by  the  court,  simultaneous  relief  may  be 
properly  asked,  against  defendants  then  in  default.  See  Ford  vs.  David, 
1  Bosw.,  569. 

When  the  cause  has  been  brought  on  for  trial  as  an  equity  case,  and 
so  disposed  of,  it  cannot  be  retained  in  court  for  a  subsequent  trial, 
before  a  jury,  of  any  legal  questions  involved.  JVew  York  Ice  Com- 
pany vs.  North  Western  Insurance  Company^  31  Barb.,  72 ;  20  How., 
424 ;  10  Abb.,  34. 

When  thi3  trial  is  commenced,  all  the  issues  joined  between  the  par- 
ties should  be  then  disposed  of;  a  reservation  of  a  portion  of  them 
until  an  accounting  has  been  had,  will  be  improper,  unless  as  to  such  as 
arise  directly  out  of  the  accounting  itself.  There  cannot  properly  be 
two  trials  of  the  case,  one  before,  and  one  after  the  reference  for  such 
accounting.     See  Griffm  vs.  Cranston^  5  Bosw.,  658. 

As  to  the  judge's  power  to  direct  a  reference  during  the  trial,  see 
Van  Zandt  vs.  Cobby  10  How.,  348 ;  McMahon  vs.  Allen,  10  How., 
384.  But  such  a  reference  cannot  be  directed  by  another  judge. 
Chamberlain  vs.  Dempsey,  14  Abb.,  241. 
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Kor  can  such  a  reference  be  granted,  or  a  special  issue  directed,  to 
try  a  question  of  fact,  by  the  judge,  of  his  own  motion,  after  the  trial  is 
over,  and  the  case  has  been  finally  submitted  to  him.  His  power  to 
make  such  a  disposition  of  the  matter  will  then  be  gone,  and  he  must 
decide  aU  the  questions  before  him.  O^Brien  vs.  JBaweSy  4  Bosw.,  657 ; 
10  Abb-,  106. 

The  judge  is  not  bound  to  pass  primarily,  on  any  issue  not  made  by 
the  pleadings.  If  important  that  he  should  do  so,  he  should  be  specially 
requested  to  that  effect  on  the  trial,  before  the  decision,  or  the  matter 
may  be  brought  up  by  motion,  on  the  subsequent  settlement  of  a  case. 
See  Heroy  vs.  Kerr^  21  How.,  409. 

(a.)  Decision. 

The  requisition,  in  section  267,  that  the  decision  of  the  court  must  be 
filed  witliin  twenty  days,  though  imperative,  is  directory  only,  and  an 
omission  to  comply  with  it  will  not  vitiate  the  judgment,  when  pro- 
nounced. Phdpa  VB.  DodgCy  5  How.,  47 ;  Stewart  vs.  SlaiePy  6  Duer, 
83 ;  Bulger  vs.  Baher^  4  Abb.,  11.  See  also  collaterally  In  re  Empire 
City  Banky  4  Abb.,  118 ;  Wood  vs.  Chapin^  3  Kern.,  509. 

Prior  to  the  recent  amendment  of  1860,  it  was  not  an  essential  pre- 
requisite that  the  decision  should  state  the  facts  found,  and  the  judge's 
conclusions  of  law  thereon,  but  a  mere  adjudication  was  suflScient.  And 
not  merely*so,  but  it  was  held  to  be  the  proper  form.  See  Ot%%  vs. 
Spencer,  16  N.  Y.,  610 ;  15  How.,  425 ;  6  Abb.,  127 ;  Hunt  vs.  Btoanrn-, 
3  Kern.,  341 ;  12  How.,  567 ;  Johnson  vs.  Whillock,  3  Kern.,  344 ;  12 
How.,  671 ;  Sharp  vs.  Wright,  36  Barb.,  236 ;  Attorney-General  vs. 
Mayor  of  New  York,  12  L.  O.,  17. 

But  even  then,  it  was  held  that  such  an  adjudication  must  dis]>ofie  of 
all  the  material  issues  raised  by  the  pleadings.  Burger  vs.  Baker,  4 
Abb.,  11. 

Under  this  state  of  the  section,  it  seems  to  have  been  considered  that 
if  the  entry  of  the  judgment  awarded  was  made  by  the  clerk,  under  the 
judge's  direction,  it  might  be  a  sufficient  decision  in  writing,  to  satisfy 
the  requirements  of  section  267.  Sands  vs.  Church,  2  Seld.,  347  (356). 
See,  however,  Thomas  vs.  Taniier,  14  How.,  426,  holding  the  judge's 
signature  to  be  essential ;  and,  in  Sands  vs.  Church,  the  point  was  uot 
directly  passed  upon. 

But  the  section,  as  now  framed,  seems  to  contemplate  a  written 
decision  by  the  judge,  in  all  cases  whatever,  whether  decided  at  the  time 
or  on  subsequent  deliberation,  and  also  that  such  decision  should  be 
specific  in  its  terms,  and  should  contain  detailed  findings  of  the  facts, 
and  of  the  conclusions  arrived  at  by  the  court. 

See,  as  to  the  proper  form  of  such  a  finding.  Griffin  vs.  Cra/nstm,  1 
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Bosw.,  281,  decided  with  reference  to  tlie  eiipilar  Btatements  in  a  case 
reqnired  by  Bection  268.  The  decision  should  be  made,  as  such,  and 
not  by  way  of  a  mere  opinion.  Thomas  vs.  Twiviter^  14  How.,  426. 
See,  as  to  the  effect  of  an  omission  to  make  a  proper  finding  of  facts, 
before  the  amendment  of  1860,  Vide  vs.  Troy  and  Boston  Railroad 
Company^  20  N.  Y.,  184. 

Where  the  facts  and  conclusions  conducing  to  the  decision  are  not 
disputed,  the  court  may,  it  seems,  allow  them  to  be  drawn  by  the  par- 
ties, according  to  its  opinion  as  delivered.  See  Barker  vs.  Croshy^  32 
Barb.,  184  (190).  They  must,  of  course,  be  adopted,  and  the  decision 
itself  signed  by  the  court,  to  give  it  validity. 

Any  omission  in  the  finding  should  be  submitted  to  the  judge,  on 
motion  to  correct  the  decision,  before  it  can  be  considered  at  general 
term.     See  Sharp  vs.  WrighJb^  35  Barb.,  236. 

The  decision  must  be  complete,  and  must  specify  the  relief  granted, 
or  it  will  be  wholly  insufficient  to  sustain  a  judgment,  and  the  objec- 
tion may  be  taken  at  any  subsequent  stage  of  the  proceedings,  and 
even  on  appeal.  And,  after  the  case  has  been  heard  before  one  judge, 
matter  conducing  to  a  judgment  cannot  be  brought  on  before  another. 
Chamberlain  vs.  Dempaey^  14  Abb.,  241. 

Judgment  of  dismissal,  granted  by  the  judge  on  the  hearing  of  a  com- 
mon-law action,  is  equivalent  to  a  nonsuit,  and  does  not  bar  a  fresh 
suit.     CoU  vs.  Beard,  33  Barb.,  357 ;  22  How.,  2 ;  12  Abb.,  462. 

The  decision  of  a  judge,  on  a  question  of  fact  tried  before  him,  is 
equivalent  to  the  verdict  of  a  jury,  and  is  conclusive,  if  there  is  any  evi- 
dence to  support  it,  or  unless  the  weight  of  evidence  be  so  great  against 
it,  that  a  verdict  under  similar  circumstances  would  be  set  aside.  See 
OAome  vs.  Marquand,  1  Sandf.,  457 ;  Gilbert  vs.  Lucey  11  Barb.,  91 ; 
Masters  vs.  Madison  County  Mutual  Insurance  Company ,  11  Barb., 
624  (633);  Adsit  vs.  Wilson,  7  How.,  64;  Oakley  vs.  AspinwaU,  2 
Sandf.,  7 ;  Ma/nn  vs.  Wi&>edc,  17  Barb.,  388 ;  Clark  vs.  Dales,  20  Barb., 
43  (60) ;  Watktms  vs.  CousaU,  1  E.  D.  Smith,  65 ;  Harpdl  vs.  Curtis,  1 
E.  D.  Smith,  78 ;  Stewart  vs.  Slater,  6  Duer,  83 ;  Newton  vs.  Bronson^ 
3  Kern.,  687  (591) ;  Dunham  vs.  Watkins,  2  Kern.,  556 ;  Mathews  vs. 
PouUeney,  33  Barb.,  127 ;  Bank  of  North  America  vs.  Enibury,  21 
How.,  14  (17).  See  also  numerous  decisions  cited  in  next  chapter,  as 
applicable  to  a  trial  by  referees. 

And  not  merely  so,  but  every  reasonable  inference  will  be  made,  in 
favor  of  such  decision.  See  Viele  vs.  Troy  and  Boston  Bailroad  Com- 
pany,  20  K  Y.,  184.  * 

As  regards  the  question  of  abatement,  by  the  death  of  a  party,  the 
decision  of  the  court  dates  back  to  the  time  of  the  submission  of  the 
cause.    Where,  therefore,  a  party  had  died  before  it  was  formally  pro- 
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nounced,  judgment  was  ordered  to  be  entered,  nunc]^  tunc,  as  of  the 
date  of  the  actual  hearing.    JSMe  vs.  Mayer,  8  How.,  244. 

(J.)  Ebxcptions  to  Decision. 

Though  properly  belonging  to  the  subject  of  new  trial,  it  may  l)e 
convenient  to  notice  here,  the  power  of  excepting  to  the  decision  of  the 
court,  as  conferred  by  section  268,  above  referred  to. 

This  is  a  separate  and  independent  privilege,  granted  for  tiie  pur- 
pose of  enabling  the  aggrieved  party  to  bring  up  for  revision,  any  orronB 
cf  law  committed  by  the  judge  in  rendering  that  decision.  It  must  not 
be  confounded  with  the  right  to  bring  up  questions  arising  on  the  trial 
itself  for  review,  on  exceptions  taken  at  the  time,  a  proceeding  essen- 
tially different. 

Tlie  true  theoiy  of  this  class  of  exceptions  is  that  given  by  the  Court 
of  Appeals,  in  Hunt  vs.  Bloomer,  3  Kern.,  341  (343);  12  How.,  567: 
^^  The  exceptions,  which  may  and  must  be  made  within  ten  days  after 
notice  of  the  judgment,  are  those,  and  only  those  wliich,  under  the 
former  practice,  were  made  to  the  rulings  of  the  court,  after  the  evidence 
was  closed,  and  before  the  jury  retired.  This  clause  of  the  section  doeft 
not  authorize  exceptions  to  be  taken,  after  judgment,  to  matters  arising 
during  the  trial,  and  where  there  is  opportunity  to  except,  at  the  time 
the  adverse  decision  is  made."  See  likewise,  to  the  same  effect,  John- 
son  vs.  WhiUoch,  3  Kern.,  344 ;  12  How.,  571 ;  Tremain  vs.  Hider,  13 
How.,  148;  Belknap  vs.  Sedsy,  4  Kern.,  143  (148);  Oilchrist  vs.  SU- 
vensori',  7  How.,  273. 

The  Code  contemplates  that  exceptions  on  a  trial  of  this  nature  shaU 
only  be  brought  up  for  hearing,  on  appeal,  after  judgment.  The  judge 
cannot  therefore  make  an  order  that  those  taken  at  the  trial  be  heard 
in  the  first  instance  at  the  general  term,  and  that  judgment  be  sus- 
pended, as  admissible  under  section  265,  when  the  trial  is  by  jury. 
Wright  vs.  Ddafield,  11  How.,  465  ;  MaUory  vs.  Wood,  6  Duer,  657 ; 
14  How.,  67 ;  3  Abb.,  369.  See  also,  generally,  Wataon  vs.  Scriven,  7 
How.,  9. 

It  is  essential  that  exceptions  thus  taken  should  be  served  withiu  the 
ten  days  limited  by  the  section ;  if  not,  the  right  of  objection  will  be 
gone.  Beach  vs.  Gregory,  2  Abb.,  203  (204) ;  Beach  vs.  Raymond,  1 
Hilt,  201 ;  3  Abb.,  78,  But,  to  set  such  time  running,  the  notice  given 
must  be  of  the  judgment,  after  actual  entry.  Previous  notice  of  the 
decision,  before  such  entry,  will  not  avail.  See  Lecmy  vs.  Roberts,  8 
Abb.,  31(5 ;  2  Hilt,  285. 

And,  if  the  case  and  exceptions  to  be  made  on  the  trial  be  made  and 
served  within  ten  days  after  the  dedsion,  then  the  exceptions  to  the 
decision  may  be  served  in,  and  as  forming  part  of  it.    It  will  not  be 
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necessary  to  serve  them  separately,  under  these  circumstances.     Vide 
Sunt  vs.  Bloomer  ;  and  other  cases  above  cited. 

The  exceptions  must  be  specifically  taken,  in  the  form  prescribed  by 
the  section.  A  mere  general  stipulation  that  the  decision  shall  be  con- 
sidered as  duly  excepted  to,  will  be  wholly  unavailing.  See  Stephens 
vs.  Reynolds^  2  Seld.,  454. 

They  should  be  specific,  and  embrace  all  points  proposed  to  be  raised. 
Any  omitted  to  be  then  taken  cannot  be  afterwards  inserted.  Vide 
Beach  vs.  Rayi)u>fid^  supra. 

And  a  general  exception  will  only  raise  the  question  whether,  upon 
the  facts  found,  tlie  law  has  been  properly  decided,  and  will  not  bring 
up  special  objections  for  consideration.  Bdhnap  vs.  Seeleyy  4  Kern., 
143  (148). 

But,  for  the  former  purpose,  a  general  exception  to  a  decision  of  the 
judge,  drawing  a  single  conclusion  of  law,  from  an  undisputed  state  of 
facte,  will  be  fully  available.  When,  however,  the  decision  involves 
a  variety  of  points,  the  objections  ought  to  be  specific,  as  where  a 
party  excepts  to  the  charge  of  a  judge.  Pratt  vs.  Foot^  5  Seld.,  463. 
See  additional  opinion,  reported  6  Seld.,  599. 

But  errors  of  fact  committed  by  the  judge  cannot  be  reviewed  in  this 
manner.  Same  case.  Nor  will  an  exception  lie,  to  a  matter  resting  in 
discretion.     See  Ford  vs.  David,  1  Bosw.,  569, 

Whetlier  an  exception  of  this  nature  can  be  taken  to  the  decision  of 
the  court  on  an  inquest,  when  the  defendant  has  failed  to  appear,  seems 
questionable.     See  Burger  vs.  Baker,  4  Abb.,  11. 

See,  as  to  the  necessity  of  exceptions  of  this  nature  being  taken  and 
served  in  due  time,  but  with  power  to  the  court  to  allow  of  their  being 
served  nunc  pro  tunc,  under  exceptional  circumstances,  infra,  section 
237  (J),  and  decisions  there  cited. 

The  analogy  between  exceptions  to  the  decision  of  the  judge,  on  a 
trial  by  the  court,  and  those  which,  under  section  272,  may  be  taken 
to  tlie  report  of  a  referee  or  referees  of  the  whole  issue,  when  the  trial 
is  had  in  that  form,  is  so  close,  that  the  decisions  on  one  bear,  as  a 
general  rule,  directly  upon  the  other  subject.  See  next  chapter  and 
cases  there  cited.  Both  must  be  taken  within  the  same  time,  and  in 
the  same  manner,  and  the  ofiice  of  both  is  identical,  i.  e,,  to  assign  errors 
in  the  substance  of  the  decision,  as  contradistinguished  from  inter- 
locutory objections  raised  during  the  progress  of  the  trial. 
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CHAPTER  V. 


OF  REFERENCES. 


§  233.  Statutory  and  Other  Provi&ions. 

Those  portions  of  the  Code,  and  also  the  special  rules  by  which  the 
appointment  of  referees  is  either  directed  or  regulated,  have  been 
already  cited  in  chapter  II.,  book  IX.  of  this  work,  section  196. 

The  trial  or  hearing  of  the  matter,  when  brought  before  them,  is  reg- 
ulated by  section  272  of  the  Code,  running  thus  : 

§  272.  (227.)  The  trial  by  referees  shall  be  conducted  in  the  same  manner 
and  on  similar  notice  as  a  trial  by  the  court.  They  shall  have  the  same 
power  to  grant  adjournments,  and  to  allow  amendments  to  any  pleading? 
and  to  the  summons,  as  the  court  upon  such  trial,  upon  the  same  terms  and 
with  the  like  effect.  They  shall  have  the  same  power  to  preserve  order  and 
punish  all  violations  thereof  upon  such  trial,  and  to  compel  the  attendance 
of  witnesses  before  them,  by  attachment,  and  to  punish  them  as  for  a  con- 
tempt, for  non-attendance  or  refusal  to  be  sworn  or  testify,  as  is  possessed  by 
the  court.  They  must  state  the  facts  found  and  the  conclusions  of  law  sepa- 
rately, and  their  decision  must  be  given,  and  may  be  excepted  to  and  review- 
ed in  like  manner,  and  with  like  effect  in  all  respects,  as  in  cases  of  appeal 
under  section  268  ;  and  they  may  in  hke  manner  settle  a  case  or  exceptions. 
The  report  of  the  referees  upon  the  whole  issue  shall  stand  as  the  decision 
of  the  court,  and  judgment  may  be  entered  thereon,  in  the  same  manner  as 
if  the  action  had  been  tried  by  the  court.  When  the  reference  is  to  report 
the  facts,  the  report  shall  have  the  effect  of  a  special  verdict. 

'  The  romainder  of  the  section  provides  as  to  the  review  of  the  judgment  to  bo  entered  on 
the  re|X)rt  when  made.  It  falls  therefore  within  the  subject  of  the  succeeding  chapter,  and 
will  be  tliere  cited. 

11  le  portion  of  the  section  above  cited  has  imdergone  considerable  mutations  since  its  orig- 
inal passage. 

In  the  original  Code  it  merely  provided,  to  the  effect  that  the  report  of  referees  should  stand 
on  the  same  footing  as  the  decision  of  tlie  court.  In  1849,  various  corrections  were  made  in 
the  wording. 

In  1851,  the  scope  of  the  section  was  extended,  powers  similar  to  those  now  given  being 
conferred,  though  less  extended  and  specific    In  1852,  some  corrections  were  made. 

In  1857.  a  general  revision  and  amplification  of  the  section  took  place.  It  then  substan- 
tially assumed  its  present  form.  The  power  to  amend  the  summons  was  added  in  1859,  and 
in  1860  the  form  was  finally  settled,  as  it  now  stands. 

Chapter  XIV.,  title  XII.  of  the  Code  also  provides  as  to  the  powers 
of  referees.    It  consists  of  one  section,  ninning  thus  : 

§  421.  (382.)  Every  referee  appointed  piu*suaut  to  this  act,  shall  have 
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power  to  administer  oaths  in  any  proceeding  before  him,  and  shall  have 
generally  the  powers  now  vested  in  a  referee  by  law. 

Section  273,  as  amended  in  1862,  contains  the  following  direction  as 
to  the  report :  "^ 

**  Unless  the  court  shall  otherwise  order,  the  referee  or  referees  shall  make 
and  deliver  his  report,  within  sixty  days  from  the  time  the  action  shall  be 
finally  submitted ;  and,  on  default  thereof,  said  referee  or  referees  shall  not 
be  entitled  to  receive  any  fees,  and  the  action  shall  proceed  as  though  no 
reference  had  been  ordered." 

Section  313  provides  thus  as  to  the  fees  of  referees : 

§  313.  (268.)  The  fees  of  referees  shall  be  three  dollars  to  each,  for  every 
day  spent  in  the  business  of  the  reference ;  but  the  parties  may  agree  in 
writing  upon  any  other  rate  of  compensation. 

And  section  314  gives  power  to  referees  to  impose  a  payment,  of  not 
more  than  ten  dollars  costs,  in  addition  to  witnesses'  fees,  as  the  con* 
ditiou  of  granting  a  postponement  of  the  trial,  when  applied  for. 

The  powers  vested  in  a  referee  bylaw,  referred  to  in  section  421,  will 
be  found  in  the  Revised  Statutes,  article  IV.,  title  VI.,  chapter  VL, 
part  III.,  2  B.  S.,  383  to  386.  Most  of  these  provisions  are  incorporated 
with,  and  in  effect  superseded  by,  those  of  the  Code.  The  following  only 
appear  to  require  notice  : 

Section  42  of  that  article  imposes  upon  the  referees  a  duty  to  proceed 
with  diligence. 

Section  44  provides  thus,  as  to  the  oath  of  the  referees  themselves : 

§  44.  Before  proceeding  to  hear  any  testimony  in  the  cause,  the  referees 
shall  be  severally  sworn,  faithfully  and  fairly  to  hear  and  examine  the  cause, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  their  under- 
standing ;  which  oath  may  be  administered  by  any  person  authorized  to  take 
affidavits,  to  be  read  in  the  court  in  which  the  suit  is  pending,  or  by  any  jus- 
tice of  the  peace. 

Section  45  gives  power  to  compel  the  attendance  of  witnesses  befoi*e 
the  referees,  by  subpoena  issuing  out  of  the  court,  in  like  manner  and 
with  the  like  effect  as  in  the  case  of  a  trial. 

Section  46  provides  thus : 

Any  one  of  the  referees  may  administer  the  necessary  oath  to  the  wit- 
nesses produced  before  them  for  examination.  All  the  referees  must  meet 
together,  and  hear  all  the  proofs  and  allegations  of  the  parties ;  but  a  report 
by  any  two  of  them  shall  be  valid. 

Section  47,  thus : 

The  referees  may  be  compelled,  by  the  order  of  the  court  in  which  the 
causd  8  pending,  to  proceed  to  the  hearmg  thereof,  and  to  make  report  of 
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the  amount  they  find  due  to  either  party ;  and  the  court  may  require  them 
to  report  their  decision,  in  admitting  or  rejecting  any  witness,  in  allowing  or 
oveiTuling  any  question  to  a  witness,  or  the  answer  thereto,  and  all  other 
proceedings  by  them,  together  with  the  testimony  before  them,  and  their 
reasons  for  allowing,  or  disallowing  any  claim  of  either  party. 

Section  52  gives  special  power  to  report  to  the  court,  with  a  view  to 
the  punishment,  as  for  a  contempt,  of  any  party  refusing  to  account  or 
to  produce  documents,  under  judgment  rendered  in  an  action  for  an 
accounting,  as  between  parties  jointly  interested,  or  against  a  party 
standing  in  a  fiduciary  position. 

The  peculiar  reference,  with  respect  to  claims  against  the.  estate  of  a 
deceased  party,  provided  for  by  the  Kevised  Statutes  (see  2  R.  S.,  88, 
89,  sections  36  to  38,  amended  by  chapter  261  of  1859,  p.  569),  has  been 
already  noticed  above,  in  section  196. 

Rule  32  provides  as  follows,  on  the  subject  of  proceedings  before  a 
referee  or  referees,  when  appointed : 

Rule  32.  (22.)  On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a 
nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his  complaint 
be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before  the  cause  has 
been  finally  submitted  to  the  referees  for  their  decision.  In  which  case,  the 
referees  shall  report  according  to  the  fact,  and  judgment  may  thereupon  be 
perfected  by  the  defendant. 

Upon  a  trial  by  referees,  they  shall,  in  their  decision  and  final  report,  state 
the  facts  found  by  them  and  their  conclusions  of  law  separately,  a  copy  of 
which  shall  be  served  with  notice  of  the  judgment ;  and  the  time  within  which 
exceptions  may  be  taken  to  the  report,  shall  be  computed  from  the  time  of 
such  service.  • 

In  references,  other  than  for  the  trial  of  the  issues  in  an  action,  upon  the 
coming  in  of  the  report  of  the  referee,  the  same  shall  be  filed,  and  a  note  of 
the  date  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper  book,  under 
the  title  of  the  cause  or  proceeding ;  and  the  said  report  shall  become  abso- 
lute, and  stand  as  in  all  things  confirmed,  unless  exceptions  thereto  are  filed 
and  served,  within  eight  days  afler  the  service  of  notice  of  filing  the  same. 
If  exceptions  are  filed  and  served  within  such  time,  the  same  may  be  brought 
to  a  hearing  thereafter,  on  the  notice  of  any  party  interested  therein. 

§  234.  General  Characteristics. 

References  under  the  Code,  may  be  divided  into  two  grand  classes: 

1,  References  of  the  whole  issue. 

2.  Interlocutory,  or  collateral  references. 

In  the  former,  the  referee  acts  as  a  judge  pro  hoc  vice^  and  exercises 
similar  powers ;  in  the  latter,  his  ofiice  is  rather  that  of  a  master  in 
chancery,  and  his  diity  is  merely  to  report  facts*  for  the  guidance  and 
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oonseqnent  action  of  tlie  court  itself.     See  Oravea  vs.  Blcmehard^  4. 
How.,  300 ;  3  0.  R.,  25. 

But,  in  both,  the  course  of  hearing  is  substantially  the  same,  the  dif- 
ference lying  in  the  action  to  be  taken  upon  the  report  when  made. 
Down  to  that  stage,  the  same  considerations  are  generally  applicable, 
and  tiie  same  decisions  will  be  in  point. 

In  either,  the  referee  derives  his  whole  authority  from  the  appoint- 
ment of  the  court,  and  any  action  taken  by  him,  oefore  that  appointment 
is  complete,  will  be  null.  See  Litchfield  vs.  BurweU^  5  How.,  341 ;  1 
C.  R.  (N.  S.),  42 ;  9  L.  O.,  182 ;  Boniier  vs.  McPhail,  31  Barb.,  106. 

But  any  objection  to  his  appointment,  save  only  those  which  go  to 
the  jurisdiction,  will  be  waived,  by  proceeding  before  him.  See  before, 
section  196,  and  cases  cited. 

An  objection,  on  the  ground  that  the  suit  itself  is  defective,  as  regards 
a  matter  of  form,  cannot  be  taken  upon  the  trial  before  a  referee.  It 
goes  to  the  regularity  of  the  reference  itself,  and  must  be  raised  on  the 
motion  to  refer,  if  not  previously  waived  by  an  omission  to  demur.  See 
UawkiHH  vs.  Avery^  32  Barb.,  551. 

There  can  be  no  doubt  but  that,  under  the  present  section,  a  referee 
of  the  whole  issue,  exercises  substantially  the  powers  of  a  judge  at  special 
term.  Under  the  original  Code,  and  down  to  1857,  this  was  not  clear 
under  the  section  as  it  then  stood,  but,  even  then,  the  courts  were  dis- 
posed to  attribute  to  him  similar  powers.  See  Langley  vs.  HicknwAx^ 
1  Sandf.,  681 ;  Green  vs.  Brown^  3  Barb.,  119  ;  Allen  vs.  Way^  7  Barb., 
585  ;  3  C.  R.,  243  ;  Crraves  vs.  BlancJiardy  above  cited  ;  Lvdington  vs. 
Tafl^  10  Barb.,  447.  And  in  Schei^merhofm  vs.  J)evelin,  1  C.  R.,  13, 
they  even  refused  to  instruct  a  referee,  on  a  point  connected  with  the 
exercise  of  judicial  discretion,  tliough  the  application  was  made  at  his 
own  request. 

The  office  of  the  referees  being  in  its  nature  judicial,  they  cannot  tes- 
tify, under  any  circumstances,  in  the  coui-se  of  the  proceedings  pending 
before  them.  Moras  vs.  Mores,  11  Bai-b.,  510 ;  1  C.  R.  (N.  S.),  374 ; 
10  L.  O.,  151. 

Their  action  is  also  subject  to  the  same  strict  rules  as  that  of  juroi*s. 
Any  private  communication  with  the  parties,  or  with  their  witnesses, 
however  devoid  of  suspicion  of  bad  faith  or  intentional  impropriety, 
will  be  ground  for  avoiding  the  report.  See  Yale  vs.  GwiniiSy  4  How., 
253 ;  Dorlon  vs.  Lev>is^  9  How.,  1 ;  Boom  vs.  Saugei'ties  and  Wood- 
stock  Turnpike  Boad  Co^npany,  12  How.,  297 ;  BiJMngs  vs.  Vander- 
leek,  15  How.,  295  (298). 

On  the  death  of  the  referee,  or  of  part  of  the  referees,  if  more  than 
one,  before  the  cause  is  decided,  it  is  a  matter  of  com'se  to  vacate  the 
reference.    JSmviet  vs.  Bowers,  23  How.,  300. 
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When  a  i*eference  is  ordered  on  judgment  bj  default,  it  mnst  be  exe* 
ctttcd  in  the  county  of  venue,  unless  the  court  shall  otherwise  order 
(rule  24).  See  this  regulation  strictly  enforced,  in  Brush  vs.  Jfullani/y 
12  Abb.,  344. 

If  a  new  trial  be  granted,  on  the  setting  aside  of  judgment  entered  on 
a  referee's  report,  he  may  proceed  to  retry  the  case  without  any  renewed 
authority.  Shuart  vs.  Taylor^  7  How.,  251.  Nor  will  it  be  by  any 
means  a  matter  of  course  to  change  him,  where  the  decision  has  been 
reversed  on  questions  of  law  only.  BiUings  vs.  V(mdef^>€cky  16 
How.,  295. 

But,  where  his  decision  has  been  reversed  on  questions  of  fact,  it  will 
be  proper  to  send  the  case  to  a  new  referee.  Billings  vs.  Vanderbeck^ 
supra;  Schermerlkorfi  vs.  Van  Alen^  13  How.,  82 ;  Sharp  vs.  Mayor 
of  Neio  York^  31  Barb.,  578  ;  19  How.,  193  ;  Murphy  vs.  Winchester, 
85  Barb.,  616  (620).  And,  where  the  referee  himself  cannot  proceed 
with  diligence  in  the  trial,  by  reason  of  his  own  arrangements,  a  change 
may  be  granted.     See  Forrest  vs.  Forrest,  3  Bosw.,  650. 

Altliough,  pending  a  reference  before  him,  the  powera  of  a  referee  are 
similar  to  those  of  a  judge  at  special  term,  still,  when  his  report  is  once 
made  and  delivered  over,  those  powers  are  exhausted.  And  it  will  not 
be  regular  to  refer  the  matter  back  to  him,  to  make  a  supplemental 
report,  on  facts  omitted  to  be  noticed  by  him.  The  question,  if  any, 
should  be  brought  up  in  a  regular  form,  and  the  case  opened  for  retrial. 
Pratt  vs.  Stiles,  17  How.,  211 ;  9  Abb.,  150.  See  also  Laking  vs.  New 
York  afid  Erie  Railroad  Company,  11  How.,  412 ;  Marston  vs.  Johfif 
son,  13  How.,  93. 

But,  when  he  has  decided  the  main  issues,  the  cause  may  be  referred 
back  to  him,  to  take  such  an  accounting  as  may  be  necessary  for  the 
information  of  the  court,  before  awarding  final  judgment.  McMahon 
vs.  Allen,  27  Barb.,  335  ;  7  Abb.,  1.  Or  to  report  any  other  particii- 
lai*8,  that  may  be  necessary  for  the  same  purpose.  Elmore  vs.  Thmnas, 
7  Abb.,  70.  And  it  has  been  held  the  better  practice,  where  the  right 
to  an  accounting  is  involved  in  the  main  issue,  to  make  a  separate 
report,  in  the  first  instance,  to  allow  the  parties  to  test  the  question, 
before  an  accounting  is  gone  into.  Palmer  vs.  Palmer,  18  How.,  363. 
Sec  also  Bantes  vs.  Brady,  8  How.,  216  ;  Chraham  vs.  GcHdiny,  7  How., 
260;  Cameron  vs.  Freeman,  18  How.,  310;  10  Abb.,  333.  In  MiUs 
vs.  Thurfby  (No.  1),  11  How.,  113,  a  preliminary  accounting  was 
essential  to  the  decision  of  the  main  issue.  See  also  Smith  vs.  Dodd,  3 
E.  D.  Smith,  348,  and  Sheldon  vs.  Wood,  1  C.  R.  (N.  S.),  118  ;  3  Saudf., 
739,  there  referred  to. 

Wherever  the  question  of  costs  lies  in  the  discretion  of  the  courts  the 
referee  has  power  to  pass  upon  it.    Prati  vs.  Stiles,  supra;  Graves  vb. 
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Blanohard^  4  How.,  300 ;  3  C.  R,  25  ;  Ludingtm  vs.  Taft^  10  Barb.. 
447 ;  overruling  Van  VaUcenburgh  vs.  AlUndorph^  4  How.,  39  ;  GiUi' 
land  vs.  Campbell^  18  How.,  177. 

But,  on  a  statutory  reference  of  a  claim  disputed  by  executors,  where  " 
the  right  to  costs  may  depend  on  facts  not  proved  at  the  trial,  he  can- 
not do  so,  but  the  discretion  rests  with  the  court.  But  his  certificate 
may  be  obtained  and  used,  as  affording  the  best  evidence  of  what  took 
place  at  the  trial  itself.  Mersereau  vs.  Iiye7*8S,  12  How.,  300.  But 
not  so  as  to  whether  the  claim  was,  or  was  not,  unreasonably  resisted. 
See  Cof/istock  vs.  Olmstead^  6  How.,  77. 

Nor,  inasmuch  as  a  motion  for  an  extra  allowance  is  not  a  portion  of, 
bnt  a  consequence  of  the  trial,  can  one  be  granted  by  the  referee. 
Gotdd  vs.  Chapin,  4  How.,  185 ;  2  C.  R.,  107 ;  Howe  vs.  Muir^  4 
How.,  252 ;  3  C.  B.,  21.  But,  in  the  same  manner,  his  certificate  may 
and  should  be  obtained,  as  affording  the  best  evidence  of  what  took 
place,  to  enable  the  judge  to  decide  as  to  its  propriety.  See  Fox  vs. 
Gould,  5  How.,  278 ;  3  C.  R.,  209. 

§  235.   Cowae  of  TridL 

(a.)  Intoal  Peooekdikgs. 

The  first  proceeding  to  be  taken,  is  to  leave  with  tlie  referee,  or  with 
each,  if  more  than  one,  a  certified  copy  of  the  order  by  which  he  is 
appointed.  That  order  constitutes  his  authority  to  act,  and,  without  it, 
he  cannot  properly  proceed.     Bonner  vs.  McPhail,  31  Barb.,  106. 

He  should  be  then  asked  to  appoint  a  time  and  place  for  the  hearing, 
which  must  be  fixed  for  some  date,  suflScient  to  enable  regular  notice 
of  trial  to  be  given,  as  now  requisite.  The  appointment  need  not  be  in 
writing,  though  such  is  the  better  practice.  See  Stephens  vs.  Stro^ig, 
8  How.,  339 ;  Sage  vs.  Mosher,  17  How.,  367. 

Due  notice  must  then  be  given  to  the  adverse  party  of  such  appoint- 
ment, specifying  the  time  and  place.  It  must  be  served  and  proved,  in 
the  same  manner,  and  given  for  the  same  period,  as  in  the  case  of  an 
action  triable  by  the  court.  Williams  vs.  Sage,  1  C.  R.  (N.  S.),  358 ; 
Thompson  vs.  Krider,  8  How.,  248.  And,  on  receiving  it,  the  adverse 
party  is  bound  to  attend  at  the  time  and  place  appointed,  and  erro- 
neous information  from  the  referee  will  not  justify  his  disregarding  it. 
Sage  vs.  Mosher,  17  How.,  367.  Once  noticed,  the  trial  is  commenced, 
and  no  fm*ther  term  fees  are  chargeable.  See  Anon.,  1  Duer,  596 ;  8 
How.,  82 ;  overruling  BefUon  vs.  BugnaU,  1  C.  R.  (N.  S.),  229. 

Although  the  insufficiency  of  notice  will  constitute  an  irregularity, 
it  is  one  capable  of  waiver,  and  will  be  waived,  if  the  parties  appear, 
and  ask  for  an  adjournment.     Wetter  vs.  Schleiper,  7  Abb.,  92. 
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The  oath  prescribed  by  the  Eevised  Statutes  ought,  in  all  cases,  to 
be  taken  by  the  referees,  before  they  proceed  upon  the  business  of  the 
reference.  The  better  course  is,  that  it  should  be  prepared  in  writing, 
and  signed  and  sworn  to  in  the  same  manner  as  an  affidavit 

It  is  not  an  infrequent  practice,  however,  to  waive  it  by  consent.  If 
this  be  done,  the  consent  ought  to  be  reduced  to  writing,  or  entered 
upon  the  minutes. 

(J.)  Postponement. 

The  special  power  of  section  315,  enabling  referees  to  impose  the 
payment  of  costs,  as  a  condition  of  the  postponement  of  the  trial,  has 
been  already  noticed. 

They  exercise,  in  this  respect,  precisely  the  same  authority  as  a  judge 
upon  a  trial  before  him,  and  the  application,  if  necessary,  must  be  made 
in  the  same  manner,  and  upon  the  same  grounds.  Even  before  1851, 
this  had  been  so  held.      Vide  Langley  vs.  Hickman^  1  Sandf.,  681. 

The  application  must,  however,  be  reasonable,  or  it  should  not  be 
entertained,  and,  if  an  unreasonable  postponement  be  granted,  the  court 
will  interefere.     See  Forrest  vs.  Forrest^  3  Bosw.,  650. 

((?.)  Adjournments. 

The  practice  of  adjourning  from  time  to  time,  to  suit  the  convenience 
of  the  parties  or  the  referee,  instead  of  disposing  of  the  case  at  one 
consecutive  sitting,  is  a  peculiar  feature  of  this  form  of  trial ;  conducing, 
on  the  one  hand,  to  greater  convenience  in  making  a  complete  but 
somewhat  leisurely  examination  into  the  merits  of  the  case,  but  tending, 
on  the  other,  to  promote  laxity  in  the  conduct  of  the  trial,  and  to 
increased  delay  and  expense  in  bringing  it  to  its  termination. 

When  the  necessity  of  an  adjouniment  is  known  beforehand,  the 
better  practice  is  to  let  it  be  made  by  consent,  signed  by  the  attorneys 
for  both  parties,  and  left  with  the  referee.  In  this  case,  and,  whenever 
an  adjouniment  takes  place  in  the  absence  of  either  of  the  parties,  the 
other  should  notify  him  forthwith,  and  that  notification  should  be  in 
writing.  Otherwise,  the  chain  of  proceedings  will  be  broken,  and  it 
may  be  difficult  to  take,  or,  at  all  events,  to  hold  a  subsequent  default, 
if  taken.  There  is,  however,  no  particular  period  or  form  necessary 
with  respect  to  notices  of  this  description. 

Where  both  parties  are  present,  no  such  notice  will,  of  course,  be 
requisite,  but  each  meeting  should  be  formally  adjourned. 

Nevertheless,  if  the  trial  proceeds,  and  all  the  testimony  which  they 
desired  is  given  by  both  parties,  any  infonnality  in  the  adjournments, 
from  time  to  time,  will  be  disregarded.  Accessory  Transit  OoffvpcMiy 
vs.  Garrison^  18  How.,1;  9  Abb.,  141. 
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(d.)  N0N8UCT  OE  Default. 

The  power  to  submit  to  a  nonsuit  on  the  part  of  the  plaintiff,  or  to 
grant  one  on  the  part  of  the  referee,  is  clear  under  rule  32.  See  Brock- 
foay  vs.  Bumap^  12  Barb.,  347. 

It  was  at  first  doubted  whether  a  referee  could  proceed,  on  default 
suffered,  to  grant  judgment  of  dismissal  in  favor  of  the  defendant,  on 
proof  of  service  of  notice,  and  of  the  plaintiff's  failure  to  attend.  See 
Hohma  vs.  Slocum^  6  How.,  217 ;  1  C.  R  (K  S.),  380 ;  Mathews  vs. 
JoMS,  1  E.  D.  Smith,  429. 

A  less  strict  view  was  taken,  however,  and  it  was  held  that  a  default 
vaKy  be  taken  in  the  ordinary  manner,  the  same  as  on  a  trial  by  the 
coiu-t,  in  Williaina  vs.  Sage^  1  C.  R.  (N:  S.),  858 ;  Thatnpsmi  vs.  KHder^ 
S  How.,  248 ;  Stephens  vs.  Strofig^  8  How.,  339 ;  Setter  vs.  Malcolm^ 
1  Dner,  596. 

And  the  present  wording  of  rule  32  seems  to  settle  the  question,  in 
favor  of  the  latter  construction. 

ifi,)  Peoduotion.of  Books,  &c. 

This  is  a  matter  in  which,  as  a  general  rule,  a  referee  has  no  power, 
unless  si>ecially  conferred  on  him ;  but  the  course  will  be  to  obtain  his 
certificate,  and  base  upon  it  a  special  application  to  the  court.  Frazer 
vs.  Phelps,  3  Sandf.,  741 ;  1  C.  E.  (N.  S.),  214.  But  it  may  be 
specially  conferred  by  the  order  of  reference,  and  then  enforced. 
Fraeer  vs.  Phelps,  4  Sandf.,  682 ;  Higgins  vs.  Bishop,  12  L.  O.,  127. 
See  heretofore,  under  §  201. 

(y*.)  Process  of  Contempt. 

The  section,  as  now  amended,  unquestionably  gives  to  a  referee,  the 
same  power  of  punishing  a  contumacious  witness,  by  process  of  con- 
tempt, as  is  possessed  by  the  court.  The  difficulties  attendant  upon 
the  issuing  and  enforcement  of  that  process  will,  however,  be  very 
great,  and  there  is  as  yet  no  reported  case  in  which  its  exercise  has 
been  brought  in  question,  and  the  mode  of  procedure  regulated.  In 
Sedey  vs.  Jchson,  6  Abb.,  217,  note,  it  was  decided  by  both  the 
Superior  Court,  and  also  by  the  Common  Pleas,  on  habeas  coipxis,  that 
the  power  of  the  court  to  punish  for  this  offence,  on  the  certificate  of 
the  referee,  is  still  existent  and  unimpaired.  And  an  application  of 
this  nature  will  still  be  the  better  coui*se  in  all  cases.  And  it  is  more 
than  questionable  whether,  even  under  the  section  as  it  stands,  referees 
possess  any  of  the  powers  for  collateral  punishments  of  a  contempt 
committed  by  a  party,  such  as  striking  out  his  complaint  for  a  refusal 
to  testify,  or  the  like.    See  Bonested  vs.  Lynde,  8  How.,  226 ;  aftirmed, 
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8  How.,  352.  This  case  was  decided,  it  is  true,  before  the  amendment 
conferring  the  present  power;  but  still  the  reasoning  seems  applicable, 
and  a  motion  to  the  court  the  better  cours 

(y.)  PowEE  TO  Amend. 

The  power  conferred  by  the  section  must  not  be  carried  beyond  its 
legitimate  limits.  It  is  the  same  power  as  is  possessed  by  the  court,  to 
disregard  objections,  or  to  allow  amendments  to  the  pleadings  (or,  since 
1859,  to  the  summons)  as  is  possessed  by  the  court,  under  sections  169 
and  170.  It  can  only  be  exercised  during  the  actual  trial,  in  respect  of 
matter  then  arising,  and  in  relation  to  which  an  immediate  amendment 
would  be  granted  by  the  court.  It  does  not  extend  to  striking  out  the 
name  of  a  party,  or  any  other  matter  of  amendment,  which  would 
properly  form  the  subject  of  a  motion  to  the  court,  under  section  172  or 
173.  BiUinga  vs.  BakeVy  6  Abb.,  213 ;  Union  Bank  vs.  MoUy  18 
How.,  506 ;  10  Abb.,  372 ;  Woodruff  vs.  Huaaon,  32  Barb.,  557.  See, 
as  to  such  an  order,  before  the  amendment  conferring  the  power, 
Tu7*7ier  vs.  JlUlerUne,  14  How.,  231. 

In  Va?i  If'eas  vs.  Bush^  however,  22  How.,  481 ;  14  Abb.,  33,  the 
general  powers  of  a  referee  are  maintained  to  the  fullest  extent,  and  as 
comprising  any  amendment,  which  the  court  would  have  power  to 
allow,  under  section  173,  upon  the  trial. 

(A.)  Accounting. 

Where  an  account  is  directed  to  be  taken,  the  former  rules  of  prac- 
tice of  the  Court  of  Chancery  are  still  in  full  force.  Where,  therefore, 
the  accoimt  of  a  defendant  was  directed  to  be  taken  in  the  "  usual  man- 
ner," it  was  held  that  he  was  bound  to  bring  in  before  the  referee,  a 
sworn  account,  including  both  debits  and  credits,  in  the  manner  pre- 
scribed in  the  107th  rule  of  the  late  Com't  of  Chancery,  and  to  submit 
to  such  examination  as  was  allowed  by  that  rule.  Wiggitis  vs.  Gans,  4 
Sandf.,  646.  The  rule  in  question  will  be  found,  in  extensOj  in  a  note 
at  the  end  of  the  case  in  question,  4  Sandf.,  649.  See  also,  to  the  same 
effect,  and  laying  down  similar  principles  as  to  the  mode  of  procedure 
in  such  cases.  Palmer  vs.  Palmer^  13  How.,  363. 

Where  the  whole  issue  is  referred,  the  referee  may,  at  his  discretion, 
cither  go  on,  and  take  the  account  at  once,  or  report,  in  the  first 
instance,  upon  the  main  issue  separately,  though  the  latter  has  been 
held  to  be  the  better  practice.    Same  case. 

See  also,  as  to  the  old  chancery  practice  being  still  in  forc^  on  a 
reference  to  take  an  account,  as  such,  and  as  to  the  proper  com^e  being 
to  bring  up  objections  to  the  allowance  of  specific  items,  by  exceptioDS 
to  the  report,  Ketchum  vs.  Clark^  22  Barb.,  319. 
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(i.)  EXSBOISB  OF  DiSCBETIOK. 

A  referee  is  entitled,  in  the  course  of  a  trial  before  him,  to  exercise 
the  same  discretionary  powers,  as  are  vested  in  a  judge  at  special  term. 
So  held,  as  to  the  order  of  admitting  proof.  Cfibean  vs.  JPearsaUy  1 
£.  D.  Smith,  90.  So  also,  as  to  allowing  a  leading  question,  where  no 
injury  to  the  objecting  party  is  shown ;  or  the  reopening  of  the  direct 
examination  of  a  witness.  Beach  vs.  Haymandj  2  E.  D.  Smith,  496. 
Or  the  allowing  a  witness  to  be  recalled.  Trimble  vs.  StUweU^  4  E.  D. 
Smith,  612 ;  Pearson  vs.  Fiske,  2  Hilt,  146.  Or  the  allowing  of  an 
adjournment,  to  give  the  applicant  an  opportunity  to  give  a  necessary 
notice.    BiUings  vs.  Vanderhecky  15  How.,  295. 

He  may  also,  in  his  discretion,  reopen  the  case,  on  his  own  motion, 
in  order  to  hear  further  testimony,  even  after  it  has  been  actually  sub- 
mitted. DuguiA  vs.  OgUviey  3  E.  D.  Smith,  527;  1  Abb.,  145.  And 
he  may  even  do  so,  after  he  has  actually  announced  his  decision,  but  has 
not  yet  signed  his  report,  though  the  power  is  one  liable  to  abuse,  and  to 
be  cautiously  exercised.  AyravU  vs.  Sackett^  17  How.,  461 ;  9  Abb.,  164, 
note ;  afSrmed,  17  How.,  607 ;  9  Abb.,  155,  note.  When,  however,  he  has 
delivered  his  report,  duly  signed,  his  power  is  exhausted,  and  he  cannot 
make  any  subsequent  corrections.    Shearman  vs.  Juetice^  22  How.,  241. 

A  referee  must  pass  upon  all  questions  as  to  the  admissibility  of  evi* 
dence,  at  the  time  they  arise,  and  in  the  presence  of  the  parties.  He 
cannot  properly  admit  testimony  at  the  time,  for  what  it  may  be  worth, 
and  afterward  reject  it  in  forming  his  decision.  Allen  vs.  TFay,  7 
Barb.,  585 ;  3  C.  R.,  243 ;  Cluesman  vs.  Merkel^  3  Bosw.,  402 ;  Bravm 
vs.  Oaliej  1  E.  D.  Smith,  265.  See,  however,  as  to  a  provisional  admis^ 
sion,  Brooks  vs.  Christopher,  5  Duer,  216. 

Bat,  when  such  testimony  is  wholly  inadmissible  in  substance,  its  sub- 
seqaent  exclusion  from  his  consideration  will  not  form  ground  for  set- 
ting aside  the  report.  See  last  case.  iNor  will  his  bare  intimation  that 
a  party  need  not  produce  further  testimony ;  though  the  subsequent 
decision  may  be  against  that  party,  no  actual  injury  being  shown. 
Haupiman  vs.  CaUin,  1  E.  D.  Smith,  729.  But  it  may  tend  to  guide 
the  discretion  of  the  court,  in  granting  a  new  trial. 

Exceptions  of  the  above  nature,  must  be  taken  and  noted  at  the  time, 
precisely  as  on  a  trial  by  the  court.     Deming  vs.  Post,  1  C.  R.,  121, 
Or,  if  evidence  be  provisionally  admitted,  a  specific  ruling  must  be 
obtained  upon  it  before  the  case  is  finally  closed,  and  an  exception  taken,  i 
Brooks  vs.  Christopher,  5  Duer,  216. 

If  a  report  be  sent  back  to  referees  for  correction,  and  they  go  beyond 
it,  and  hear  additional  evidence,  the  whole  case  will  be  reopened.    See 
Ooulard  vs.  CastiUon,  12  Barb.,  126. 
Vol.  n.— 27 
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{j,)  (nterlocutoby  or  Special  Seferences. 

On  a  reference  to  take  proof,  and  report  to  the  court,  in  a  diToroe 
lease,  under  rule  86,  the  case  must  be  fully  proved,  and  that  by  compe- 
tent testimony,  the  same  as  on  a  trial,  or  the  report  will  not  be  acted 
upon.    A?'iorffaM  vs.  Arhorgast^  8  How.,  297. 

On  a  reference  to  take  proofs,  a  referee  cannot  reject  evidence,  as  on 
an  ordinary  trial.  He  is  bound  to  take  down  and  report  all  that  is 
offered,  with  his  opinion  thereon,  leaving  it  to  the  court  to  determine 
what  is  or  is  not  competent.    Scott  vs.  Williams^  14  Abb.,  70. 

An  interlocutory  report  before  judgment,  must  be  excepted  to,  or 
sought  to  be  set  aside,  on  motion,  at  the  time  it  is  first  presented,  or  it 
cannot  be  afterward  impeached,  on  appeal  from  a  subsequent  judgment 
Ehlen  vs.  Rutgers  Fire  Insurance  Company^  2  Bosw.,  482 ;  6  Abb.,  68. 
See  also  Ketchum  vs.  Clark^  22  Barb.,  319.  See  also  below,  as  to  the 
proceedings  necessary  for  confirmation  of  a  report  of  this  nature. 

See,  as  to  the  course  of  practice,  on  a  reference  to  appoint  a  receiver, 
Wetter  vs.  ScJdeipery  7  Abb.,  92. 

Where  a  reference  of  the  above  nature  had  been  ordered,  in  an  inter- 
pleader suit,  an  order  of  the  court,  founded  upon  the  report,  and  award- 
ing the  sum  in  question  accordingly,  to  one  of  the  contending  parties, 
was  held  to  have  the  effect  of  a  judgment,  and  to  be  reviewable  accord- 
ingly.   Kirhy  vs.  Fitzpatrick^  18  N.  Y.,  484. 

(i.)  Statutory  Eeferences. 

The  proceedings  on  a  reference  of  a  disputed  claim  against  executors, 
referred  under  the  special  provisions  of  the  Revised  Statutes,  present 
precisely  the  same  incidents  as  those  on  an  ordinary  trial.  Though 
there  are  no  formal  pleadings,  any  defence  admissible  in  a  regular  action 
'may  be  put  in,  and  any  description  of  evidence,  which  would  be  rele- 
vant in  an  ordinary  suit,  will  be  admissible.  Tracy  vs.  Suydanij  30 
Barb.,  110.  See  also,  as  to  the  proceedings  in  such  cases,  Francisco  vs. 
Fitch,  25  Barb.,  130. 

On  a  report  of  this  nature  coming  up  for  action  upon  it  by  the  court, 
it  must  either  be  confirmed,  or  set  aside,  and  a  new  trial  ordei-ed.  Judg- 
ment against  the  report  cannot  be  awarded.  Vide  Coe  vs.  Coe^  14 
Abb.,  86. 

(Z.)  Fees  of  Eeferees. 

These  are  expressly  fixed  by  section  313,  but,  as  tliere  provided,  any 
other  rate  may  be  agreed  on,  in  lieu  of  the  statutory  allowance  of  $3  per 
diem.  The  agreement  for  such  allowance  should  regularly  be  in  writ- 
ing, and  the  usual  and  better  course  is  to  sign  one  at  the  outset  (^  the 
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tria].     A  verbal  agreement,  entered  by  the  referee  on  his  minutes,  was, 
however,  held  valid,  in  PhUbin  vs.  Patrick^  22  How.,  1. 

In  the  absence  of  such  a  stipulation,  the  statutory  fee  cannot  be 
exceeded.  Nor  can  the  referee  charge  for  services  performed  by  a  third 
person  in  his  absence,  or  make  any  charge  for  adjournment  of  a  meet- 
ing, when  no  business  is  actually  done.  The  proper  form  for  objecting 
to  any  overcharge,  is  to  bring  up  the  account  for  taxation,  when  any 
overcharge  will  be  disallowed.  SchuUz  vs.  Whitney^  17  How.,  471 ;  9 
Abb.,  71 ;  liichmond  vs.  Hamilton^  9  Abb.,  71,  note. 

In  case  of  such  an  overcharge,  a  motion  to  set  aside  the  report  will 
not  be  admissible.  If  the  prevailing  party  do  not  take  up  the  report, 
the  unsuccessful  one  should  move  to  compel  him  to  file  it,  and  enter  up 
judgment,  or,  in  default,  that  he  be  at  liberty  to  do  so  himself.  Michr 
numd  vs.  HaiaiUon^  supra. 

If  the  report  be  taken  up  by  the  wrong  party,  he  will  be  ordered  to 
file  it,  or,  in  default,  that  the  referee  deliver  a  new  report,  on  payment 
of  any  fees  remaining  due.     Richarda  vs.  AUen,^  11  L»  O.,  159. 

The  referee  cannot,  of  course,  be  required  to  deliver  up  his  report, 
until  his  proper  fees  are  paid,  the  remedy  of  the  party  disputing  them 
lying  in  an  application  for  taxation,  as  above. 

But  if  he  do  so  without  payment,  the  attorney  i^  not  personally  liable. 
Lamoreua  vs.  Morris^  4  How.,  245  ;  IloweU  vs.  Kinney^  1  How.,  105 ; 
JucUon  vs.  Gray^  1  Kern.,  408.  But,  if  the  attorney,  for  consideration 
passing  between  him  and  the  party,  agree  to  advance  them,  the  referee 
may  then  maintain  an  action.    Judaon  vs.  Gray^  17  How.,  289. 

Under  the  last  amendment  of  section  273  (1862),  the  referee  may  for- 
feit his  fees,  unless  he  deliver  his  report,  within  sixty  days  from  the 
time  the  action  shall  be  finally  submitted. 

§  236.  Meport  amd  its  Inoidents. 

The  hearing  being  complete,  its  result  is  embodied  in  the  form  of  a 
report  by  the  referee,  or  by  two  at  the  least  of  the  referees,  if  three  are 
appointed.  If  any  specific  time  be  imposed  by  the  court,  within  which 
the  report  must  be  made,  the  direction  must  of  course  be  complied  with, 
or,  if  necessary,  an  extension  obtained  in  due  course. 

And  such  a  time  is  now  in  fact  imposed  by  section  273  (amendment 
of  1862).  Unless  the  court  shall  otherwise  oixier,  the  referee  must  now 
make  and  deliver  his  report,  within  sixty  days  from  the  time  the  action 
shall  be  finally  submitted.  In  default  thereof,  he  himself  forfeits  his 
fees,  and  the  action  is  to  proceed  as  though  no  reference  had  been  ordered* 

Unless  therefore  the  successful  party  is  prepared  to  abandon  the 
whole  proceeding,  he  must,  in  the  event  of  necessity  arising,  apply  for 
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and  obtain  an  order  extending  the  referee's  time  to  report  Or,  where 
both  parties  concur,  the  same  may  be  done  by  stipulation,  or  agreement 
to  waive  the  objection.  Or  the  referee  himself,  if  he  show  good  reason 
for  his  delay,  may  apply  for  an  extension.  The  period  allowed  is,  how- 
ever, amply  sufficient  to  meet  all  usual  contingencies. 

The  report  must  of  course  be  signed,  that  being  essential  to  its  valid- 
ity.     See  incidentally,  Thomas  vs.  TanTier^  14  How.,  426  (428). 

And,  when  made,  it  cannot  be  properly  delivered  to  any  other  than 
the  successful  party ;  and,  if  so  delivered,  and  not  duly  filed  by  the  party 
who  has  taken  it  up,  a  fresh  report  may  be  ordered.  See  Ricliarda  vs. 
Alien,  11  L.  O.,  159. 

After  delivery  to  the  party,  the  report  cannot  properly  be  altered  by 
the  referee,  under  any  circumstances.  See  Shearma/n  vs.  Justioej  22 
How.,  241. 

(a.)  Form  of  Kepobt. 

As  regards  a  reference  of  the  whole  issue,  the  form  of  the  report  is 
distinctly  prescribed  by  section  272.  The  referee,  in  making  it,  must 
^'  ^tate  the  facts  found,  and  the  conclusions  of  law  separately,"  and, 
having  so  stated  them,  he  must  give  his  decision.  When  the  reference 
is  special,  the  report  must,  of  course,  follow  the  directions,  and  satisfy 
the  terms  of  the  order. 

In  Johnson  vs.  WhiUocky  3  Kern.,  344 ;  12  How.,  571,  it  was  con- 
sidered that  the  decision  of  the  referee  might  be  in  the  same  general 
form  as  that  of  a  judge,  under  the  practice  as  then  existent,  and  that 
there  was  no  necessity  of  making  the  statement  of  facts  found  and  con- 
clusions of  law,  above  required  on  the  face  of  the  report.  It  was  suffi* 
cient  if  it  were  made  afterwards,  in  settling  the  case  for  the  purpose  of 
review,  if  desired.  The  same  conclusions  are  adhered  to  in  Otis  vs. 
Spencer,  16  N.  Y.,  610 ;  15  How.,  425  ;  6  Abb.,  127. 

These  dicta  are  in  a  great  measure  ^'  obiter,^^  and  the  ground  on 
which  they  then  stood  is  now  substantially  removed,  by  the  amendment 
of  section  268,  in  1860,  requiring  the  same  species  of  statement  from  a 
judge,  in  giving  his  decision. 

Even*before  that  amendment,  the  doctrine  there  held  was  essentially 
contrary  to  a  number  of  cases,  directly  deciding  that  a  report  made 
under  the  Code,  must  conform  in  the  first  instance  to  the  actual  terms 
of  the  section,  and  must  make  upon  its  face  the  statements  so  required 

Rule  13  of  the  Superior  Court,  requiring  a  special  report  to  be 
obtained,  on  a  motion  for  a  rehearing,  was  passed,  before  the  clause  above 
referred  to  was  introduced  into  the  section,  and,  as  regards  reports  on 
references  of  the  whole  issue,  may  be  considered  as  obsolete,  review  by 
way  of  rehearing  being  abolished. 
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The  following  cases,  decided  prior  to  that  introduction,  anticipate  it, 
and  decide  that  a  report,  even  prior  to  1851,  was  to  he  drawn  in  this 
manner.  Doke  vs.  Peek^  1  C.  K.,  54;  MucMethwaite  vs.  Weiaer^  1 
C.  R.,  61 ;  Deming  vs.  Post^  1  C.  R,  121 ;  Van  Steeriburgk  vs.  Soff- 
many  6  How.,  492. 

The  following  hold  the  same  doctrine,  as  applicable  to  the  section, 
Bince  this  requisition  was  introduced  in  1851.  Church  vs.  Erhen^  4 
Sandf.,  691 ;  Roberts  vs.  Carter^  28  Barb.,  462  ;  17  How.,  524  ;  Rogers 
vs.  Beardy  20  How.,  282.  See  also  prior  but  imperfect  report,  20 
How.,  98.  See  likewise  in  the  Court  of  Appeals,  Mills  vs.  Thurshy 
(No.  11),  12  How.,  417.  And  the  requisitions  of  rule  32  are  positive 
upon  the  subject.  See  likewise  Snook  vs.  FrieSy  19  Barb.,  313  ;  Peck 
T8.  Yorksj  14  How.,  416. 

The  referee  should  report  on  all  the  material  issues  joined  by  the 
pleadings,  on  which  evidence  is  oflfered.  Van  Steenburgh  vs.  Hoffman^ 
6  How.,  492.  But  he  need  not  do  so,  on  issues  on  which  no  evidence 
is  given,  or  which  are  in  fact  reported  upon,  by  necessary  implication. 
Patterson  vs.  Oraves^  11  How.,  91 ;  Jngraham  vs.  Gilbert^  20  Barb.,  151. 

But  it  will  neither  be  necessary  nor  proper,  for  him  to  report  the 
mere  evidence,  instead  of  the  facts  found.  Patterson  vs.  Graves^  supra. 
See  also  Doke  vs.  Peek^  1  C.  K.,  54;  Dorr  vs.  Noxon,  5  How.,  29. 
Nor  will  an  opinion,  not  finding  the  facts,  but  merely  referring  to 
them  argumentatively,  satisfy  the  requirements  of  the  Code.  MUls  vs. 
ThwAy  (No.  11),  12  How.,  417. 

Where  an  accounting  was  directed,  as  part  of  the  general  reference, 
it  has  been  held  that  a  mere  finding  of  facts  found  and  of  an  amount 
due,  as  on  an  ordinary  issue,  was  insufficient.  The  referee  should  have 
shown  also  that  he  had  duly  taken  the  account.  See  Kapp  vs.  Bar- 
than,  1  E.  D.  Smith,  622. 

Where  a  referee  is  merely  directed  to  report  the  facts,  it  will  be 
wrong  for  him  to  find  the  testimony  also.  Dorr  vs.  Noxon^  supra. 
But  where  he  is  instructed  to  take  proof  as  to  a  specific  matter,  and 
report  the  same,  together  with  the  testimony,  it  will  be  proper  for  him 
to  make  a  special  finding  of  the  facts,  reporting  the  testimony  also. 
Goodridge  vs.  New,  18  How.,  189, 

As  to  the  import  and  force  of  the  word  "  duly,"  when  employed  by  a 
referee  in  his  report,  see  Farmers^  and  Mechanic^  Bank  vs.  Empire 
Stone  Dressing  Company,  ID  Abb.,  47 ;  6  Bosw.,  275. 

(J.)  Correction  or  Setfino  Aside  of  Report  on  Motion. 

K  the  report,  when  made,  be  defective,  by  reason  of  an  omission  to 
comply  with  any  of  the  foregoing  requirements,  or  otherwise  in  matter 
of  form,  the  proper  course  will  be  to  apply  to  the  court  at  once,  for  an 
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order  requiring  the  defect  to  be  corrected.  Snook  vs.  Friea^  19  Barb., 
813  ;  Peck  vs.  Tork»^  14  How.,  416  ;  Hulce  vs.  Shemumy  13  How.,  411 
(412) ;  Van  Steenburgh  vs.  Hoffman^  6  How.,  492 ;  Church  vs.  .fiJ-fen, 
4  Sandf.,  691 ;  JienouU  vs.  JJarm,  2  Sandf,,  641 ;  1  C.  R,  125  ;  Gon- 
lard  vs.  CasiiUon^  12  Barb.,  126 ;  Ingraham  vs.  Gilbertj  20  Barb.,  151 
(152) ;  Parsons  vs.  Suydam^  3  E.  D.  Smith,  276  ;  Bishop  vs.  Main,  17 
How.,  162 ;  Murray  vs.  Barney^  34  Barb.,  336  (343) ;  6^ran^  vs.  Morse, 
22  N.  Y.,  323.  See  also,  as  to  procuring  a  specific  finding.  New  York 
Car  Oil  Company  vs.  Richmond,  6  Bosw.,  213 ;  19  How.,  505 ;  10 
Abb.,  185. 

See  also,  as  to  an  order  to  set  aside  a  collateral  ruling,  on  the  ground  of 
irregularity,  BHHngsYB.  Baker,  6  Abb.,  213 ;  15  How.,  525 ;  28  Barb.,  343. 

See,  as  to  a  correction  of  a  report,  and  the  consequent  entry  of  judg- 
ment, by  striking  out  a  direction,  inserted  after  delivery  to  the  party. 
Shearman  vs.  Jv^tice,  22  How.,  241. 

The  motion  for  this  purpose  may  be  grounded  on  the  report  itself, 
and  the  previous  proceedings,  if  the  defect  be  patent,  or  any  extraneous 
matter  necessary  to  show  its  existence,  may  be  supplied  by  afiidavit. 
The  defect  itself,  and  that  it  works  some  prejudice  to  the  applicant, 
must,  of  course,  be  clearly  shown. 

A  motion  to  set  aside  a  report  on  the  ground  of  irregularity,  must  be 
made  with  due  diligence,  or  the  defect  may  be  waived.  Paierson  vs. 
Graves,  11  How.,  91. 

An  order  for  a  further  report,  should  specify  the  points  upon  which  it 
is  required.  If  it  omit  to  do  so,  it  will  not  be  irregular,  however,  espe- 
cially if  the  necessary  information  can  be  obtained  from  the  affidavits. 
Union  Bank  vs.  Mott,  13  Abb.,  247. 

(<?.)  Conclusiveness  of  Decision. 

It  is  superabundantly  settled  that  the  decision  of  a  referee,  on  a  ques- 
tion of  facts,  stands  on  the  same  footing  as  that  of  a  judge,  or  as  the 
verdict  of  a  jury,  and  is  equally  conclusive,  if  there  be  any  evidence  to 
support  it ;  and  that,  where  no  error  in  law  has  been  committed,  it  will 
not  be  set  aside,  however  greatly  the  court  above  may  differ  with  him  in 
opinion,  on  the  question  of  fact.  See  Watkins  vs.  Stevens,  4  Barb.,  168  ; 
Green  vs.  Brown,  3  Barb.,  119 ;  Baker  vs.  Martin,  3  Barb.,  634 ;  Spen- 
cer vs.  TJie  Utica  and  Schenectady  Railroad  Company,  6  Barb.,  387 ; 
Camp  vs.  Pidver,  ibid.,  91 ;  Qiiackenlmsh  vs.  £hle^  ibid.,  469 ;  Durkee 
vs.  Mott,  8  Barb.,  423,  and  Hayes  vs.  Symonds,  9  Barb.,  260 ;  Lxtding- 
ion  vs.  Taft,  10  Barb.,  447;  Kemeys  vs.  Richards,  11  Barb.,  312 
Orchard  vs.  Cross,  12  Barb.,  294 ;  Zockwood  vs.  Thome,  12  Barb.,  487 
Shuari  vs.  Taylor,  7  How.,  251 ;  Borst  vs.  Spelman,  4  Comst,  284 
Morris  vs.  Husson,  4  Seld.,  204;   Bearss  vs.  Capley,  6  Seld.,  93; 
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Dorlon  vb.  Lewis^  9  How.,  1 ;  DovhUday  vs.  Newton^  9  How.,  71 ;  Va/nr 
steenlnirgh  vs.  Hoffman^  15  Barb.,  28  ;  Wooden  vs.  Foster^  16  Barb.,  146 ; 
Foster  vs.  Cdeman^  1  E.  D.  Smith,  85 ;  Mazdli  vs.  Ifew  York  and 
Ilarlem  Railroad  Company^  3  E.  D.  Smith,  98 ;  Lutz  vs.  Ey^  ibid.y 
621 ;  3  Abb.,  475 ;  Fish  vs.  Wood,  4  E.  D.  Smith,  327 ;  Davis  vs. 
McCready^  ibid.,  565  ;  Thompson  vs.  Wood,  1  Hilt.,  93  ;  Pearson  vs. 
Fi^ke,  2  Hilt.,  146  ;  Woodruff  vs.  Cormnei'cial  Mutual  Insurance  Com- 
pany, ibid.,  122 ;  Western  vs.  Genesee  Mutual  Insurance  Company,  2 
Kern.,  258  (264) ;  Griscom  vs.  Mayor  of  New  York,  2  Kern.,  586 ; 
Davis  vs.  Allen,  3  Comst.,  168  ;  Fsterly  vs.  Cbfe,  «JiW.,  502  ;  Cady  vs. 
J.a?7i,  22  Barb.,  388 ;  Murfey  vs.  Brace,  23  Barb.,  561 ;  Barth  vs. 
Walther,  4  Duer,  228  (230) ;  ^rtw^  vs.  Christopher,  5  Duer,  216 ;  Wat- 
son vs.  Campbell,  28  Barb.,  421 ;  Roberts  vs.  Cfer^r,  28  Barb.,  462 ;  17 
How.,  524 ;  Sheldon  vs.  Wood,  2  Bosw.,  267 ;  Hoagland  vs.  TT^fyA^,  20 
How.,  70 ;  Cady  vs.  Allen,  18  N.  Y.,  573  ;  Chamberlain  vs.  Townsend, 
26  Barb.,  611 ;  7  Abb.,  31 ;  HaU  vs.  Morrison,  3  Bosw.,  520 ;  i^(>r- 
ward  vs.  Harris,  30  Barb.,  338 ;  i\r<?M>  JorA  Cizr  Oil  Company  vs.  ^icA- 
f/MW^,  6  Bosw.,  213  ;  19  How.,  505 ;  10  Abb.,  185  ;  Smith  vs.  Paton, 
6  Bosw.,  145  ;  Murray  vs.  Barney,  34  Barb.,  336  ;  Brown  vs.  Brown^ 
34  Barb.,  533  ;  Tram  vs.  Br(ywn,  21  How.,  93  ;  12  Abb.,  217 ;  Van 
Alstyne  vs.  Indianapolis,  Pittsburgh  and  Cleveland  Railroad  Com- 
pany,  34  Barb.,  28 ;  21  How.,  175  ;  Tan  Ness  vs.  Bush,  22  How.,  481 ; 
14  Abb.,  33.  See  likewise,  as  to  a  question  of  fact  referred  to  him, 
Demarest  vs.  Daig,  11  Abb.,  9. 

ISkov  will  a  report  be  set  aside,  for  unimportant  mistakes.  The  error 
complained  of  must  be  a  clear  and  decisive  error,  by  which  the  party 
complaining  has  been  injured.  Ludington  vs.  Taft,  10  Barb.,  447. 
And  a  report  may  be  upheld,  even  though  some  testimony  has  been 
improperly  admitted,  if,  excluding  that  testimony,  enough  remains  to 
sustain  it.    Ketneys  vs.  Richards,  11  Barb.,  ^12. 

But,  like  the  verdict  of  a  jury,  a  report  palpably  against  evidence, 
which  is  full,  and  in  no  way  contradicted  or  discredited,  will  be  set 
aside.  Smith  vs.  Schanck,  18  Barb.,  344.  And  so,  if  it  be  grounded  on 
testimony  palpably  insufficient  or  improbable,  a  new  trial  sliould  be 
granted.  Kennedy  vs.  New  York  and  Ilarlem  Railroad  Company,  3 
Duer,  659. 

So  likewise,  where  the  referee  has  omitted  to  pass  upon  facts  in  evi- 
dence before  him,  in  misapprehension  of  a  rule  of  law.  Allen  vs.  Dev^ 
tin,  6  Bosw.,  1. 

Or,  where  the  conclusions  drawn  by  him  are  erroneous,  as  inconsistent 
with  his  subsequent  specification  of  facts  found,  on  settling  a  case  for 
review.    Hartinan  vs.  ProudJU,  6  Bosw.,  191. 

And  a  report  should  be  set  aside,  where  the  finding  is  clearly  against 
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the  weight  of  evidence,  or  where,  upon  the  trial,  some  rule  or  principle 
of  law  has  been  violated.  Green  vs.  Brown^  3  Barb.,  119  (120);  Quadc- 
onbusk  vs.  JETde^  5  Barb.,  469  (471) ;  McCready  vs.  WoodhvUj  34  Barb., 
1^0.  Or,  if  there  be  an  absence  of  evidence,  or  so  great  a  preponder- 
ance of  evidence  against  the  finding,  as  to  indicate  prejudice,  partiality, 
or  corruption,  or  the  like.  Vansteenburgh  vs.  Hoffman^  15  Barb.,  28 
(31) ;  MazeUi  vs.  New  York  and  Harlem  Railroad  Company^  3  E.  D. 
Smith,  98  (102) ;  Brooks  vs.  Christopher^  5  Duer,  216  (219) ;  Woodruff 
vs.  Commercial  Mutual  Insurance  Company^  2  Hilt.,  122 ;  Pearson 
vs.  Fiske^  2  Hilt.,  146.  See  also  collaterally,  Wiley  vs.  Slater^  23 
Barb.,  506. 

So  also,  if  there  be  a  clear  error  in  the  report  itself,  rendering  one 
portion  inconsistent  with  another.  Garrison  vs.  Bbwe,  17  N.  Y., 
458  (461). 

And  the  rule  as  to  conclusiveness  will  only  be  applied,  where  the 
grounds  of  the  referee's  decision  are  apparent  upon  the  face  of  the 
report.  Where  the  case  involves  distinct  and  alternative  questions  of 
fact,  and  the  report  is  general,  the  court  must  necessarily  act  upon  its 
own  judgment,  both  as  to  the  law,  and  as  to  the  evidence.  Scranton  vs. 
Boaster^  4  Sandf.,  5. 

And,  in  Burhaus  vs.  Yan  Zandt^  7  Barb.,  91,  it  was  considered  that 
tlie  report  of  a  referee  in  an  equity  case,  should  not  be  treated  like  the 
verdict  of  a  jury,  but  should  be  generally  reviewed,  like  the  report  of  a 
master,  or  the  decision  of  a  vice-chancellor,  under  the  former  practice. 
The  case  was,  however,  reversed,  and  the  decision  of  the  referee  sus- 
tained, 3  Scld.,  523.  The  report  above,  does  not,  however,  touch  upon 
the  above  question,  in  direct  terms. 

Any  imputation  whatever  of  undue  influence  will,  of  course,  vitiate 
the  report.    See  cases  above  cited  in  section  234. 

§  237.  HevieWy  or  Omjirmation. 

(a.)  Bepobt  on  Whole  Issue. 

The  report  of  referees  upon  the  whole  issue  requires  no  confirmation, 
inasmuch  as,  by  the  terms  of  section  272,  judgment  may  be  entered 
thereon,  without  any  special  direction,  as  on  the  decision  of  a  judge. 
Prior  to  the  amendment  of  1849,  when  this  provision  was  inserted,  this 
power  was  doubted.  See  Clark  vs.  Andrews^  1  C.  R.,  4,  and  Deming 
vs.  Post^  1  C.  K.,  121 ;  but,  even  then,  the  rule  since  adopted  by  the 
legislature,  was  maintained  in  lienouil  vs.  Harris^  2  Sandf.,  641 ;  1 

C.  R.,  125. 

Under  the  Code  of  1849,  and  down  to  1851,  review  by  means  of  an 
application  at  special  term  for  a  rehearing,  was  recognized.    See  Sim- 


OF   liKFERENOES. §    237.  426 

mons  vs.  Johnson^  6  How.,  489 ;  Church  vs.  JRhodes,  6  How.,  281 ;  TTo^ 
son  vs.  Scriven,  7  How.,  9.  But,  since  the  latter  year,  the  only  mode  of 
review  upon  the  merits,  is  by  appeal  from  the  judgment.  See  Dana 
vs.  Ifowe,  3  Kern.,  306.  The  only  cases  to  which  a  motion  is  applica* 
ble,  are  those  where  a  correction  is  sought,  or  the  report  itself  is  im- 
peached for  irregularity. 

(J.)  ExcEPnoNB. 

In  order  to  lay  ground  for  a  review  by  appeal,  for  errors  of  law  in  the 
decision,  exceptions  must  be  filed  and  served  within  ten  days,  in  the 
same  manner  as  on  the  decision  of  a  judge.  Section  272.  See  last 
chapter,  section  232,  under  the  head  of  JSvceptions  to  Decision. 

They  must  be  taken,  tiled,  and  served  in  the  same  manner,  and  are 
subject  to  the  same  incidents ;  and  the  necessity  of  taking  them  is 
equally  paramount. 

Unless  exceptions  are  duly  taken,  and  that  in  due  time,  errors  of  law 
in  the  decision  cannot  be  brought  up  for  review.  MiUs  vs.  Thursby 
(No.  11),  12  How,  417;  Brewer  vs.  Jsishj  12  How.,  481 ;  Johnson  vs. 
WhtUockj  3  KeiTi.,  344;  12  How.,  571 ;  Beach  vs.  Raymond^  1  Hilt., 
201;  3  Abb.,  78;  Tremain  vs.  Eider ^  13  How.,  148;  Cheesehorough 
vs.  AgaU,  26  Barb.,  603 ;  7  Abb.,  32 ;  Marshall  vs.  Smith,  20  K  Y., 
251 ;  MaUory  vs.  Wood,  6  Duer,  657 ;  14  How.,  67 ;  3  Abb.,  369 ;  Kee- 
gan  vs.  Western  Railroad  Corporation,  4  Seld.,  175 ;  Morris  vs.  Hus- 
jfon,  4  Seld.,  204;  Tyler  vs.  WUlis,  33  Barb.,  327;  12  Abb.,  465; 
Ferguso7i  vs.  Hamilton,  35  Barb.,  427 ;  Grant  vs.  Morse,  22  N.  Y.,  323 ; 
IngersoU  vs.  Bostwick,  22  If.  Y.,  425. 

But,  under  special  circumstances,  exceptions  of  this  nature  were  al- 
lowed to  be  made  and  filed,  nunc  pro  tunc,  in  Sheldon  vs.  Wood,  6  Duer, 
679 ;  14  How.,  18 ;  Bortle  vs.  Mellen,  14  Abb.,  228. 

It  has  been  held  that  it  is  not  necessary  to  file  exceptions,  to  enable 
a  party  appealing,  to  obtain  a  review  at  general  term,  upon  a  case. 
0*Ntil  vs.  New  York  State  Agricultural  Society,  19  Barb.,  162. 

It  will,  however,  as  a  general  rule,  be  most  imprudent  to  omit  this 
precaution,  under  any  circumstances,  as,  even  admitting  the  principle, 
the  omission  will  clearly  preclude  the  party  from  carrying  the  case 
farther.  The  better  course  is  to  take  formal  exceptions,  in  every  case 
where  a  review  is  sought  on  the  ground  of  error  of  law,  or  where  such 
error  is  involved  in  the  decision,  and  to  make  such  exceptions  specific 
and  detailed,  so  as  to  raise  in  terms,  every  point  on  which  the  decision 
is  sought  to  be  impeached,  subjoining  a  separate  general  allegation  of 
error.  See  Dean  vs.  Roesler,  1  Hilt.,  420,  as  to  the  scope  of  a  general 
exception,  that  the  decision  is  against  law  and  evidence. 

In  eq^nity  casea  especially,  exceptions  to  a  report  mast  be  specific, 
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and  must  point  out  distinctly  the  errors  sought  to  be  reviewed.  And  a 
mere  general  exception  will,  in  all  cases,  be  insufficient.  Lawrence  ts. 
Fowler^  20  IIow.,  407. 

Since  the  amendment  of  section  272,  in  1860,  a  referee's  report  may 
be  brought  up  for  review,  on  exceptions  to  the  decision  only,  without 
making  a  case.  Ferguson  vs.  Ifamilion,  35  Barb.,  427.  See  to  the 
same  effect,  Brewer  vs.  Isish^  12  How.,  481,  decided  before  the  amend- 
ment. But  this  course  is  only  appropriate,  where  all  that  is  sought  to 
be  reviewed  is  the  referee's  conclusion  of  law,  and  not  error  in  the  pro- 
cess by  which  he  arrived  at  such  conclusion. 

(c.)  Special  Reports. 

A  report  on  a  special  question  must  be  confirmed,  before  it  can  be 
acted  upon  by  the  court. 

The  course  for  this  purpose  is  clearly  pointed  out  by  rule  32. 

The  report,  when  obtained,  must  be  filed  with  the  clerk,  and  an  entiy 
made  by  him  of  the  filing.  When  filed,  notice  of  such  filing  must  be 
served  upon  the  advei'se  party,  from  the  service  of  which  notice,  the 
time  of  such  party  to  file  and  serve  exceptions  will  run.  Unless  such 
adverse  party  file  and  serve  his  exceptions,  within  eight  days  from  the 
service  of  that  notice,  the  report  stands  ipso  facto  confirmed,  without 
any  necessity  for  entry  of  a  formal  order,  as  heretofore. 

When  exceptions  are  so  filed  and  served,  they  may  be  brought  to  a 
hearing  at  any  special  term  thereafter,  on  motion  of  either  party. 

This  regulation  dates  from  the  revision  of  the  rules  in  1858.  Before 
that  revision,  it  was  necessary  to  obtain  and  enter  an  order  of  course  to 
confirm  the  report,  unless  cause  were  shown,  in  eight  days  after  service 
of  notice  of  such  order. 

If  the  adverse  party  desire  to  present  any  objections  to  the  report  a« 
filed,  he  must  file  and  serve  exceptions  to  it,  within  the  time  thus  limit- 
ed. But,  to  be  available  on  points  arising  during  the  trial,  the  objec- 
tions taken  must  also  have  been  interposed  when  they  originally  arose. 
Belmont  vs.  Smith,  1  Duer,  675  ;  11  L.  O.,  216.  If  the  party  fail  to 
file  and  serve  his  exceptions,  his  right  to  object  will  be  gone,  and  the 
report  will  be  conclusive  against  him.  Vide  Marshall  vs.  Smithy  -0 
N.  Y.,  251 ;  Ketchum  vs.  Clark,  22  Barb.,  319.  Evertsm  vs.  Givan, 
16  How.,  25,  was  decided  before  the  rule  was  revised. 

And,  when  his  exceptions  have  been  filed,  such  adverse  party  must 
present  his  objections  before  the  report  has  been  read  in  evidence,  or  he 
cannot  raise  the  question  on  appeal.  Ehlen  vs.  Bntgers  Fire  Insurance 
Cornpany,  2  Bosw.,  482 ;  6  Abb.,  68.  Under  the  rule  in  questioD,  he 
is  entitled  to  bring  them  to  a  hearing  on  his  own  notice. 

When  exceptions  have  been  filed  by  the  adverse  party,  or  where 
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ftirther  action  of  the  court  is  required,  the  proper  course  will  be  for  the 
prevailing  party  to  move  at  special  term  for  the  confirmation  of  the 
report,  and  for  the  relief,  of  whatever  nature,  to  which  it  entitles  him ; 
or  for  the  latter  only,  where  no  exceptions  are  taken.  Bantes  vs.  Brady y 
8  How.,  216 ;  Elmore  vs.  Thomas^  7  Abb.,  70  ;  Bdmont  vs.  Smithy  1 
Duer,  675 ;  1  L.  O.,  216.  See  also  Swarthout  vs.  Curtis^  4  Comst., 
415  ;  5  How.,  198 ;  3  C.  E.,  215.  And  a  motion  of  this  description 
has  been  held  to  be  the  only  proper  course,  for  obtaining  the  confirma- 
tion of  a  report,  under  an  order  made  on  motion  or  petition.  Oriffing 
vs.  Slate,  6  How.,  205  ;  3  C.  E.,  213.  A  motion  of  this  nature  may 
be  heard  in«the  first  instance,  at  general  term.  Tracy  vs.  TaUmadgey  1 
Abb.,  460. 

In  Forrest  vs.  Forrest,  5  Bosw.,  672,  it  is  stated  as  the  opinion  of  the 
court,  that  the  practice,  on  reviewing  a  report  of  this  nature,  is  governed 
by  rule  32 ;  that  no  case  need  be  made,  and  that  the  proper  papers  on 
the  motion,  will  be  copies  of  the  referee's  report,  of  the  testimony  and 
proceedings,  as  detailed  in  the  papers  annexed  to  it,  and  of  the  excep- 
tions of  the  adverse  party.  The  point  was  not,  however,  directly  pass- 
ed upon,  time  being  given  to  the  moving  counsel  to  determine  which 
coarse  he  would  pursue. 

The  report  on  a  reference  to  report  facts  has,  under  the  section,  the 
effect  of  a  special  verdict,  and  an  order,  taking  action  upon  it,  is  review- 
able accordingly.  Kirhy  vs.  Fitzpoitriok,  18  N.  Y.,  484.  But  any 
error  committed  in  the  course  of  the  hearing  before  the  referee,  can 
only  be  reviewed,  on  exceptions  taken  in  due  course  as  above.  Mar- 
shall  vs.  Smith,  20  N.  Y.,  251. 

Tlie  review  of  the  report  on  an  executor's  reference  under  the  Eevis- 
ed  Statutes,  should  be  obtained,  by  means  of  a  motion  to  set  aside  the 
report  before  judgment,  and  a  consequent  appeal.  Boyd  vs.  Bigdow, 
14  How.,  511. 
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CHAPTER  VL 


PROCEEDINGS  FOR  NEW  TRIAL. 


§  238.  Statutory  and  Other  Provisions. 

The  following  portions  of  the  Code  have  reference  to  this  subject : 
The  first  requiring  notice  is  section  264  (219).    Tlie  firsU  clause  pre- 
scribes the  course  to  be  pursued  on  entering  the  verdict,  and  has  beeu 
already  cited,  in  chapter  III.  of  the  present  book. 
The  remainder  of  the  section  runs  thus : 

If  an  exception  be  taken,  it  may  be  reduced  to  writing  at  the  time,  or  entered 
in  the  judge's  minutes,  and  afterwards  settled,  as  provided  by  the  rules  of 
the  court,  and  then  stated  in  writing,  in  a  case,  or  separately,  with  so  much 
of  the  evidence  as  may  be  material  to  the  questions  to  be  raised,  but  need 
not  be  sealed  or  signed,  nor  need  a  bill  of  exceptions  be  made.  If  the  excep- 
tions be,  in  the  first  instance,  stated  in  a  case,  and  it  be  afterwards  necessary 
to  separate  them,  the  separation  may  be  made  under  the  direction  of  the 
court,  or  a  judge  thereof.  The  judge  who  tries  the  cause  may,  in  his  discre- 
tion, entertain  a  motion,  to  be  made  on  his  minutes,  to  set  aside  a  verdict, 
and  grant  a  new  trial,  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages ;  but  such  motions,  in  actions  hereafter  tried,  if  heard 
upon  the  minutes,  can  only  be  heard  at  the  same  term  or  circuit  at  which 
the  trial  is  had.  When  such  motion  is  heard  and  decided  upon  the  minates 
of  the  judge,  and  an  appeal  is  taken  from  the  decision,  a  case  or  exceptions 
must  be  settled  in  the  usual  form,  upon  which  the  argument  of  the  appeal 
must  be  had. 

This  portion  of  the  section  dates  from  1852. 

Down  to  1851,  there  were  no  special  provisions  upon  the  subject  Those  of  1851  were  to  a 
similar  effect,  but  entering  more  into  special  details. 

Section  265  runs  thus : 

A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or  otherwise,  and  an 
application  for  judgment  on  a  special  verdict,  or  case  reserved  for  argument 
or  further  consideration,  must,  in  the  first  instance,  be  heard  and  decided  at 
the  circuit  or  special  term,  except  that,  when  exceptions  are  taken,  the  judge 
trying  the  cause  may,  at  the  trial,  direct  them  to  be  heard  in  the  first  instance 
at  the  general  term,  and  the  judgment  in  the  mean  time  suspended ;  and  in 
that  case  they  must  be  there  heard  in  the  first  instance,  and  judgment  there 
given.  And  when,  upon  a  trial,  the  case  presents  only  questions  of  law,  the 
judge  may  direct  a  verdict,  subject  to  the  opinion  of  the  court  at  the  general 
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term.  And  in  that  case,  the  application  for  judgment  must  be  made  at  the 
general  term.  Every  judgment  rendered  upon  a  verdict,  taken  subject  to  the 
opinion  of  the  court  at  a  general  term,  may  be  reviewed  by  the  Court  of  Appeals 
in  the  same  manner,  and  with  the  like  effect,  as  if  exceptions  had  been  duly 
taken  at  the  proper  time ;  provided  it  shall  appear  by  the  return,  that  ques- 
tions of  law  were  involved  in  the  rendition  of  the  judgment. 

Dates  as  it  stands  from  1857.  The  last  sentence  was  added  on  that  occasion.  The  rest  of 
it  stood  in  the  same  words  in  1852. 

In  1851,  the  section  was  less  comprehensive.  In  1849  and  1848,  the  clause  wasverj  shorty 
making  no  special  provisions  beyond  a  power  to  reserve  the  case  for  argument  or  further  con- 
sideration. 

The  next  section  applicable,  is  section  268,  relating  to  trial  by  the 
court,  and  running  thus : 

§  268.  (223.)  For  the  purposes  of  an  appeal,  either  party  may  except  to 
a  decision  on  a  matter  of  law,  arising  upon  such  trial,  within  ten  days 
afler  notice  in  writing  of  the  judgment,  in  the  same  manner,  and  with  the 
same  effect,  as  upon  a  trial  by  jury.  And  either  party  desiring  a  review 
upon  the  evidence  appearing  on  the  trial,  either  of  the  questions  of  fact 
or  of  law,  may  at  any  time  within  ten  days  after  notice  of  the  judgment, 
or  within  such  time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a 
case  or  exceptions,  in  like  manner  as  upon  a  trial  by  jnry,  except  that  the 
judge  in  settling  the  case  must  briefly  specify  the  facts  found  by  him,  and 
his  conclusions  of  law.  But  the  questions,  whether  of  fact  or  of  law,  arising 
upon  the  trial,  can  only  be  reviewed  in  the  manner  prescribed  by  this  sec- 
tion,— ^the  questions  of  law  in  every  stage  of  the  appeal,  and  the  questions  of 
fact,  upon  the  appeal  to  the  general  term  of  the  same  court,  as  prescribed  in 
section  three  hundred  and  forty-eight. 

No  finding  of  facts  by  the  general  term  shall  be  required  for  the  purpose 
of  review  in  the  Court  of  Appeals ;  and,  if  the  judgment  be  reversed  at  the 
general  term,  it  shall  not  be  deemed  to  have  been  reversed  on  questions  of 
fact,  unless  so  stated  in  the  judgment  of  reversal ;  and  in  that  case  the  ques- 
tion whether  the  judgment  should  have  been  reversed,  either  upon  questions 
of  fact  or  of  law,  shall  be  open  to  review  in  the  Court  of  Appeals. 

The  provisions  of  this  section,  and  also  of  section  two  hundred  and  sev- 
enty-two, as  they  are  hereby  amended,  shall  apply  to  appeals  now  pending, 
as  well  as  to  those  hereafter  brought. 

Tho  last  two  sentences,  from  "  no  finding  of  facts"  downward,  were  added  on  tlie  amend- 
ment of  1860.  The  prior  portions  date  from  1852.  The  section  had  been  previouslj  cor- 
rected in  phraseologj,  and  otherwise  changed  in  purport,  on  the  amendments  of  1849  and  1851. 

A  small  portion  of  section  272  (227),  relative  to  trial  by  referees,  is 
also  material  on  the  present  occasion.  That  portion  runs  thus :  After 
stating  that  the  trial  must  be  conducted  in  the  same  manner  as  a  trial 
by  the  court,  it  proceeds — 

Their  decision  must  be  given,  and  may  be  excepted  to  in  like  manner, 
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and  with  like  effect  in  all  respects,  as  in  cases  of  appeal  under  section  268, 
and  they  may  in  like  manner  settle  a  case  or  exceptions. 

It  is  further  provided  at  the  end,  that 

When  the  evidence  is  to  report  the  facts,  the  report  shall  have  the  effect 
of  a  special  verdict. 

The  changes  in  the  section  have  already  been  considered  in  the  last 
chapter,  where  it  is  cited  in  extenso.  The  clause  added  in  1860  relates 
exclusively  to  the  review  in  the  Court  of  Appeals,  and  will  be  noticed 
hereafter  in  that  connection.  It  may  be  remarked,  however,  that  it 
gives  a  special  power  to  review  a  referee's  report  on  exceptions  only, 
without  a  case.     See  last  chapter,  section  237. 

It  may  also  be  expedient  to  mention  that,  under  the  Revised  Statutes, 
a  new  trial  is  claimable  as  of  right,  in  ejectment,  by  the  unsuccessful 
party,  at  any  time  within  three  yeara  after  the  render  of  judgment, 
upon  payment  of  costs  and  damages.  And,  upon  subsequent  applica- 
tion, within  two  years  after  the  second  judgment,  the  court  may  grant 
another,  if  satisfied  that  justice  will  be  promoted.  But  no  more  than 
two  are  to  be  granted  under  that  section.    Vide  2  R.  S.,  309,  section  37. 

And,  by  the  next  section,  power  is  given  to  the  court  to  grant  a  new 
trial,  on  the  application  of  the  defendant,  his  heirs,  or  assigns,  on  similar 
terms,  "if  such  court  shall  be  satisfied  that  justice  will  be  promoted, 
and  the  rights  of  the  parties  more  satisfactorily  ascertained  and  estab- 
lished."    2  R.  S.,  309,  section  38. 

A  new  trial  in  the  appellate  tribunal,  is  now  claimable,  as  of  right, 
under  the  amendments  of  1862,  on  appeal  from  a  justice's  court,  where 
the  amount  litigated  below  shall  exceed  fifty  dollars.  See  this  subject 
hereafter  fully  considered  under  the  head  of  appeals  of  that  nature. 

Tlie  rules  on  the  subject  are  as  follows  : 

Rule  20  (41)  provides  generally  that 

The  attorney  or  ofiicer  of  the  court  who  draws  "  inter  alia  '*  any  case  or 
bill  of  exceptions,  or  other  paper,  exceeding  two  folios  in  length,  shall  dis- 
tinctly number  and  mark  each  folio  on  the  margin  thereof;  and  all  copies, 
either  for  the  parties  or  the  court,  shall  be  numbered  or  marked  on  the 
margin,  so  as  to  conform  to  the  original  draft  or  entry,  and  to  each  other, 
and  be  indorsed  with  the  title  of  the  cause. 

And  they  must  otherwise  conform  to  the  general  rules  prescribed  as  to  papers  to  be  eerred. 
See  heretofore,  book  IV. 

No.  33  provides  thus,  in  relation  to  the  trial  of  a  feigned  issue,  or  an 
interlocutory  reference : 

K  either  party  shall  desire  to  apply  for  a  new  trial,  on  the  ground  of  any 
error  of  the  judge  or  referee,  or  on  the  ground  that  the  verdict  or  report  is 
against  evidence  (except  where  the  judge  directs  such  motion  to  be  made 
upon  Ins  minutes,  at  the  same  term  or  circuit  at  which  the  issues  are  to  be 
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tried),  a  case  or  exoeptions  shall  be  made,  or  a  case  containing  exceptions, 
as  the  case  may  require,  which  case  or  exceptions  shall  be  served  and  settled 
in  the  manner  prescribed  by  the  rules  of  this  court,  for  the  settlement  of 
cases  and  exceptions  in  other  cases.  Such  motion  shall  be  made  in  the  first 
instance  at  special  term ;  and,  if  neither  party  move  for  a  new  trial  in  such 
case,  they  shall  be  deemed  to  have  acquiesced  in  the  decision  of  the  judge  or 
referee,  and  the  verdict  of  the  jury,  or  report  of  the  referee,  and  the  same 
shall  not  be  questioned  upon  the  final  hearing  of  the  cause,  or  in  any  subse- 
quent proceeding  therein. 

The  rules  proceed  thus  : 

Rule  34.  (15.)  Whenever  it  shall  be  intended  to  move  for  anew  trial  (ex- 
cept for  irregularity,  surprise,  or  upon  the  minutes  of  the  judge),  or  to 
review  by  appeal,  or  otherwise,  a  trial  by  a  jury,  by  the  court,  or  by  referees, 
a  case,  or  exceptions,  or  case  containing  exceptions,  as  may  be  proper,  and 
the  party  may  elect,  shall  be  prepared  by  the  party  intending  to  make  the 
motion,  or  to  review  the  trial,  and  a  copy  thereof  shall  be  served  oh  the 
opposite  party  within  ten  days  after  the  trial,  if  by  a  jury,  or  after  written 
notice  of  the  filing  of  the  decision  or  report,  if  the  trial  be  by  the  court  or  by 
referees ;  and  the  party  served,  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  the  case  or 
exceptions,  who  may  then,  within  four  days  thereafter,  serve  the  opposite 
party  with  a  notice,  that  the  case  or  exceptions,  with  the  proposed  amend- 
ments, will  be  submitted  at  a  time  and  place  to  be  specified  in  the  notice,  to 
the  justice  or  referee  before  whom  the  cause  was  tried,  for  settlement.  The 
justice  or  referee  shall  thereupon  coiTect  and  settle  the  case,  as  he  shall 
deem  to  consist  with  the  truth  of  the  facts.  The  time  for  settling  the  case 
must  be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor  more 
than  twenty  days  after  service  of  such  notice.  The  lines  of  the  case  shall  be 
80  numbered  that  each  copy  shall  correspond. 

Cases  reserved  for  argument,  and  special  verdicts,  shall  be  settled  in  the 
same  manner. 

Rule  35.  (16.)  If  the  party  shall  omit  to  make  a  case  within  the  time  above 
limited,  he  shall  be  deemed  to  have  waived  his  right  thereto ;  and  when  a 
case  is  made,  and  the  parties  shall  omit,  within  the  several  times  above  lim- 
ited, the  one  party  to  propose  amendments,  and  the  other  to  notify  an 
appearance  before  the  justice  or  referee,  they  shall  respectively  be  deemed, 
the  former  to  have  agreed  to  the  case  as  proposed,  and  the  latter  to  have 
agreed  to  the  amendments  as  proposed. 

Rule  36.  (24.)  Exceptions  shall  only  contain  so  much  of  the  evidence,  as 
may  be  necessary  to  present  the  questions  of  law  upon  which  the  same  were 
taken  on  the  trial ;  and  it  shall  be  the  duty  of  the  justice,  upon  settlement, 
to  strike  out  all  the  evidence  and  other  matters  which  shall  not  have  been 
necessarily  inserted. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions,  the  party 
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proposing  such  case  or  exceptions,  shall,  before  submitting  the  same  to  tlie 
justice  for  settlement,  mark  upon  the  several  amendments  his  proposed 
allowance  or  disallowance  thereof. 

Rule  3  V.  (l  7.)  Where  a  party  makes  a  case  or  exceptions,  he  shall  procure 
the  same  to  be  filed,  within  ten  days  after  the  same  shall  be  settled,  or  it 
shall  be  deemed  abandoned. 

And,  on  filing  affidavits,  that  such  case  or  exceptions  has  not  been  filed,  and 
showing  the  time  of  the  settlement  thereof,  and  that  more  than  ten  days 
have  elapsed  from  the  time  of  such  settlement,  an  order,  of  course,  may  be 
entered,  declaring  the  same  abandoned,  and  the  party  may  proceed  as  if  no 
case  or  exceptions  had  been  made. 

Kule  38  provides  for  the  settlement  of  a  statement  of  facts,  for  the 
purposes  of  a  final  appeal  to  the  Court  of  Appeals,  and  will  be  noticed 
hereafter,  in  connection  with  that  subject. 

Rules  40  to  43  and  46,  provide  in  relation  to  the  hearing  of  the  appli- 
cation founded  on  the  above  proceedings,  and  will  come  up  for  consid- 
eration in  loco. 

The  rules  of  the  Superior  Court  of  the  18th  of  January,  1851,  also 
contain  special  provisions  on  the  foregoing  matters. 

Riile  8  provides  thus,  as  to  a  stay  of  proceedings : 

A  party  intending  to  move  to  set  aside  a  verdict,  as  against  the  evidence, 
must  obtain  from  the  justice  who  tried  the  cause,  an  order  staying  the  pro- 
ceedings for  that  purpose.  Such  a  motion  will  not  be  entertained,  unless 
the  stay  of  proceedings  be  obtained  and  served,  within  four  days  after  the 
entry  of  the  judgment  by  the  clerk,  or  before  the  insertion  of  the  costs  by 
the  clerk  in  the  entry  of  the  judgment.  The  court  by  order  may  permit  the 
judgment  to  be  entered  and  collected,  without  prejudice  to  a  motion  to  set 
aside  the  verdict ;  and  may  impose  such  terms  on  each  party  in  respect 
thereof,  as  to  the  court  may  seem  meet. 

Rule  9  as  follows : 

The  party  moving  to  set  aside  a  verdict,  as  against  evidence,  most  prepare 
a  case  and  procure  the  same  to  be  settled  in  the  usual  manner. 

If  the  party  making  the  case,  intend  to  appeal  from  the  judgment,  when 
entered  on  the  verdict,  because  of  errors  of  law  alleged  to  have  occurred  at 
the  trial,  or  in  the  directions  for  judgment,  he  must  present  such  alleged  er- 
rors, in  the  case  made  for  setting  aside  the  verdict.  If  the  errors  complained 
of  were  excepted  to  in  due  season  when  they  occurred,  the  case  may  be 
turned  into  a  bill  of  exceptions,  as  of  course,  in  the  event  of  the  application 
to  set  aside  the  verdict  being  denied. 

Rule  10,  thus : 

The  motion  to  set  aside  the  verdict,  on  the  case,  when  settled,  must  be 
brought  on,  on  the  usual  notice,  at  the  special  term.    No  alleged  errors  of 
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law  presented  by  such  case,  will  be  considered  at  the  special  term  ;  unless 
hy  the  express  direction  of  the  justice  before  whom  the  cause  was  tried. 

Kules  11  and  12  provide  in  relation  to  an  appeal  from  the  decision 
at  special  term,  and  to  its  being  brought  on  at  general  term,  in  conneo* 
tion  with  the  review  of  errors  of  law,  and  also  in  relation  to  the  costs  of 
the  proceeding : 

And  rule  13,  as  to  a  special  report  being  obtained,  by  a  party  seeking 
to  review  the  decision  of  a  referee. 

N.  B.  These  special  regulations  are,  in  a  great  measure,  superseded 
by  the  more  general  provisions  inserted  in  the  Supreme  Court  rules,  oji 
the  revision  of  1858,  compared  with  those  which  they  originally  con- 
tained. 

§  239.  Motion  upmi  Judge^s  Minutes. 

This  description  of  motion,  for  which  provision  is  made  by  section 
264,  is  applicable  to  trial  by  jury  alone.  It  can  only  be  made  at  the 
same  circuit  or  term  at  which  the  trial  is  had,  and  no  special  papers 
need  be  prepared  for  the  purpose.  It  is  brought  on  upon  those  used  at 
tlie  actual  trial,  and  nothing  but  a  mere  notice  is  necessary.  To  this 
the  adverse  party  is,  of  course,  entitled,  as  he  has  of  necessity  a  right 
to  be  beard  in  opposition.  The  form  and  length  of  this  notice  are  not 
prescribed.  An  order  to  show  cause,  would  seem  to  be  the  more  ad- 
visable course,  where  an  arrangement  cannot  be  made  with  the  opposite 
counsel,  to  bring  on  the  motion  by  consent. 

This  mode  of  application  is  comparatively  unfrequent,  and  the  recent 
reports  do  not  contain  any  reported  decisions  on  the  subject.  It  is  more 
peculiarly  applicable  to  cases  of  manifest  error  or  irregularity,  not  re- 
quiring any  lengthened  statement  or  argument  to  make  it  apparent.  If 
either  be  required,  a  motion  on  a  case  in  the  regular  form  will  be  the 
proper  course. 

And,  even  although  the  motion  be  of  this  nature,  it  cannot  properly 
be  brought  on  before  any  other  judge  than  the  one  who  tried  the  cause, 
unless  upon  a  case  actually  prepared  and  settled.  Vide  Nesiniih  vs. 
Clinton  Fire  Insurance  Company^  8  Abb.,  141. 

A  motion  on  the  ground  of  insufficiency  of  damages  cannot  be  made 
in  this  form,  not  being  within  the  terms  of  the  section.  Moore  vs. 
Tr(x>rf,-19IIow.,  405. 

§  240.  Stay  of  Proceedings. 

The  first  precaution  necessary  to  be  taken  by  the  unsuccessful  party,, 
seeking  a  review  on  a  case,  where  a  trial  by  jury  has  been  had,  is  to- 
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obtain  an  order  staying  his  adversary's  proceedings.  It  must  be  applied 
for  in  form,  as  the  mere  taking  exceptions,  or  making  a  case,  has  no 
effect  of  this  description.     Oakley  vs.  AspinwaU^  1  Sandf.,  694. 

Under  the  Code  of  1849  this  order,  or  a  reservation  of  the  cause  for 
further  argument,  was  held  to  be  even  essential  for  the  purposes  of  a 
review.  See  Ball  vs.  Syracuse  and  Utica  Railroad  Company^  6  IIow., 
19S  ;  1  C.  R.  (N.  S.),  410;  but,  since  the  amendment  of  1851,  this  is 
no  longer  a  matter  of  necessity,  and  a  motion  upon  a  case  is  still  euter- 
tiiinablc,  notwithstanding  the  court  may  have  allowed  the  entry  of  judg- 
ment, to  stand  as  security.  See  Benedict  ve.  Caffe^  3  Duer,  669  ;  12  L 
O.,  202.  See  nile  8  of  Suj)erior  Court,  above  cited.  See  also  Morange 
vs.  Mon^is,  20  How.,  257  (259) ;  12  Abb.,  164. 

But,  where  no  special  direction  has  been  made  upon  the  subject,  and 
judgment  has  been  entered  in  due  course,  it  seems  doubtful  whether  a 
motion  for  a  new  trial  can  be  entertained,  simply  upon  a  case,  or  other- 
wise than  by  way  of  appeal.  See  Hastings  vs.  McKinley^  3  C.  R.,  10; 
Enos  vs.  Thomas^  5  IIow.,  361 ;  1  C.  R.  (X.  S.),  67 ;  Jackson  vs.  Fassitt^ 
17  IIow.,  453 ;  9  Abb.,  137 ;  affirmed,  33  Barb.,  645 ;  21  IIow.,  279; 
12  Abb.,  281. 

See,  as  to  the  necessity  of  obtaining  a  stay,  and  not  allowing  judgment 
to  be  perfected,  when  the  motion  is  made  on  the  ground  of  surprise, 
Barnes  vs.  Roberts^  5  Bosw.,  73. 

A  stay  should,  in  all  cases,  be  applied  for,  and,  as  a  general  rule,  it 
will  be  granted,  where  there  exists  a  fair  question  to  be  brought  before 
the  court,  and  the  proceeding  is  not  palpably  frivolous  or  dilatory. 

The  application  is  usually  made  at  the  time  of  the  trial,  or  as  soon 
after  as  practicable,  to  the  judge  who  tried  the  cause,  and  it  is  usual  to 
incorporato  with  it,  an  order  to  extend  the  time  to  make  and  serve  a 
case,  if  desired.  In  this  event  no  special  papers  need  be  prepared,  as  the 
judge  acts  upon  his  own  knowledge.  If  made  at  the  time  of  the  trial, 
in  the  presence  of  the  parties,  the  entry  on  the  minutes  may  be  held 
sutticient ;  if  made  subsequently,  the  order  should  be  formally'  drawn 
up,  the  judge's  signature  obtained,  and  a  copy  served  on  the  adverse 
l>arty. 

This  mode  of  application  presents  the  additional  advantage,  that  tlie 
order,  when  made  by  the  judge  who  presided  at  the  trial,  has  the  effect 
of  an  order  of  the  court,  and  is  not  affected  by  the  limitation  of  twenty 
days,  imposed  by  section  401,  subdivision  6.  Tlie  judge  may,  bn  the 
crontrary,  grant  the  stay,  for  any  period  he  may  deem  i-easonablc.  Har- 
ris vs.  Clark^  10  How.,  415  ;  Steam,  Navigation  Company  vs.  Weedy  8 
IIow.,  49 ;  Livingston  vs.  Miller^  1  C.  R.,  117 ;  MitcheU  vs.  HaU^  7 
How.,  490  (492). 

The  relief  thus  granted  is  wholly  ex  parte^  and  an  ex  parte  order 
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may  also  be  obtained  from  any  other  judge,  at  chambers  or  elsewhere. 
But,  when  the  application  is  thas  made,  it  must,  of  course,  be  grounded 
on  affidavit,  sufficient  to  satisfy  the  judge  applied  to,  as  to  what  actually 
took  place  at  the  trial,  and  likewise  that  the  application  is  one  proper 
to  be  granted. 

An  order  of  this  description  is  subject  to  the  twenty  days'  limitation, 
and  cannot  be  safely  taken  ex  parte,  for  any  longer  period.  Nor  can  a 
series  of  ex  parte  orders,  for  twenty  days  each,  be  obtained.  Sates 
vs,  Woodin,  8  How.,  349  ;  Mitchell  vs.  IlxtU,  7  How.,  490 ;  AnonynioaSy 
5  Sandf.,  656 ;  MUU  vs.  TImrshy  (No.  3),  11  How.,  114. 

Where,  therefore,  a  general  stay  cannot  be  obtained  from  the  judge 
who  tried  the  cause,  and  more  than  twenty  days  is  required,  application 
to  any  other  should  be  made  upon  notice,  when  any  period  that  may 
be  necessary  may  be  asked  for.  An  ex  parte  order  for  twenty  days,  in 
the  first  instance,  accompanying  this  notice,  will  answer  all  objects.  If 
the  application  be  by  order  to  show  cause,  it  will  form  part  of  it. 

Where  the  decision  is  by  the  court  or  referees,  judgment  must  be 
entered,  in  the  first  instance,  and  an  appeal  taken,  and  security  given 
on  that  appeal  will  usually  eflTect  all  the  purposes  of  an  order. 

But,  w^here  the  party  appeals  to  the  general  term,  without  giving 
security ;  or  where,  under  the  power  given  by  section  348,  he  desires  to 
obtain  relief  in  this  respect,  an  application  must  be  made. 

Where  the  case  has  been  tried  by  the  court,  it  will  probably  be  held 
competent  for  the  judge  who  tried  the  cause,  to  make  an  ex  parte  order 
of  this  nature.  But,  where  another  judge  is  applied  to,  or  where  the 
case  has  been  tried  by  a  referee,  a  motion  on  notice  will  be  necessary, 
if  a  longer  delay  than  twenty  days  is  required,  an  ex  parte  stay  being 
obtained  in  connection  with  it,  as  above  pointed  out. 

Where  exceptions  have  been  taken,  a  direction  that  they  be  heard,  in 
the  first  instance,  at  general  term,  with  a  suspension  of  judgment  in  the 
interim,  under  the  terms  of  section  265,  will  of  itself  efiect  all  the  stay 
that  is  necessary.  And,  it  seems,  that  a  direction  that  they  be  so  heard, 
entered  on  the  clerk's  minutes,  may  of  itself  effect  a  stay,  though  the 
consequent  direction  be  omitted,  through  his  inadvertence  or  neglect. 
Roosa  vs.  Snyder,  12  How.,  285. 

The  stay  to  be  applied,  when  the  motion  is  on  a  case,  or  case  and 
exceptions,  on  trial  by  jury,  shotild  be  not  merely  until  after  the  settle- 
ment of  the  case,  but  also  until  the  hearing,  and  final  decision  of  the 
motion  founded  thereon.  This  will  save  the  necessity  of  a  second 
application  for  the  latter  purpose.  But,  of  course,  the  granting  of  such 
an  order  rests  entirely  in  the  discretion  of  the  judge,  and  he  may  refuse 
to  grant  the  whole,  in  tlie  first  instance.  If  so,  the  application  must  be 
repeated. 
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Where  the  motion  is  after  jndgnient,  tlie  stay  applied  for  fihould  be 
nntil  the  hearing  and  decision  of  the  appeal  therefrom. 

When  the  motion  is  made  upon  notice,  it  is,  of  course,  competent  for 
the  advei'se  party  to  oppose,  either  generally,  or  with  a  view  to  the 
imposition  of  terms.  If  any  statements  of  fact  be  necessary  to  anstain 
snch  opposition,  they  should  be  embodied  in  an  affidavit.  Want  of 
good  faith,  or  of  merits,  in  the  proposed  review,  will  form  ground  of 
opposition.  It  may  also  be  very  important  to  show  want  of  solvency, 
eitlier  actual  or  apprehended,  on  the  part  of  the  applicant,  or  that  the 
subject-matter  of  the  application  will  be  imperilled  by  delay.  On 
good  cause  being  shown,  the  court  will  seldom  refuse  to  impose  proper 
terms.  Amongst  those  likely  to  be  granted,  may  be  suggested,  the 
allo>ving  judgment  to  bo  entered  up,  to  stand  as  security,  or  power  to 
retain  a  levy  made,  or  to  make  one  for  the  same  purpose. 

It  is,  of  course,  equally  competent  for  the  adverse  party  to  move  to 
vacate  an  ex  parte  order,  under  similar  circumstances. 

A  stay,  when  obtained,  suspends  all  i*egu]ar  proceedings,  until  it  haa 
expired,  or  is  vacated,  including  the  giving  notice  of  judgment,  if  en 
tered,  with  a  view  to  limit  the  time  for  appealing.  Bagley  vs.  Smithy 
2  Sandf.,  650.  But  it  will  not  prevent  application  being  made  for  a 
provisional  remedy,  unconnected  with  the  ordinary  progress  of  the 
cause.    Lapeous  vs.  Hart^  9  How.,  541. 

§  241.  Preparation  and  Settlement  of  Case  or  Msceptians. 

(a.)  Time  fob  Pbepabation. 

The  case,  or  exceptions,  or  case  containing  exceptions,  must  be 
prepared  by  the  party  seeking  a  review,  and  served  upon  his  adversary 
within  ten  days  after  the  trial,  if  by  a  jury,  or  after  "  written  notice  of 
the  filing  of  the  decision  or  report,"  if  by  the  court  or  referees  (rule  34), 
or,  in  the  latter  case,  "  within  ten  days  after  notice  of  the  judgment." 
Sections  268,  272. 

If  this  time  be  not  sufficient,  an  extension  should  be  obtained,  either 
by 'Consent,  or  by  applying  for  an  ex  parte  order,  before  the  time  has 
elapsed.  If  neglected,  the  right  to  make  a  case  will  be  waived.  Ilule 
35.  As  to  the  total  waiver  of  the  right  to  make  a  case,  by  laches^  at  a 
subsequent  stage  of  the  proceedings,  see  Whitney  vs.  KtmbaU^  6 
Bosw.,  690. 

A  party,  seeking  to  limit  his  adversary's  time,  by  service  of  a  notice, 
will  be  held  to  strict  practice.  See  Yorks  vs.  Peck^  17  How.,  193 ; 
Denielt  vs.  Leonard^  19  How.,  182.  And  the  death  of  the  party,  after 
service,  and  before  the  expiration  of  the  time  limited  by  the  notice, 
may  involve  the  necessity  of  bringing  in  and  noticing  his  executor, 
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before  their  rights  can  be  precladed.  See  Beach  vs.  Gregoj*y^  2  Abb., 
203 ;  affirmed,  1  Hilt,  201 ;  3  Abb.,  78.  As  to  the  time  for  this 
pnrpose  not  running,  until  the  receipt  of  the  notice  of  judgment,  where 
intermediate  proceedings  had  been  stayed,  after  notice  of  the  original 
decision,  see  Leary  vs.  RdberU^  8  Abb.,  310 ;  2  Hilt.,  285. 

Nor  will  the  previous  pendency,  and  the  having  made  a  case,  upon  a 
motion  on  the  ground  of  newly-discovered  evidence,  affect  the  rights 
of  the  party  to  make  a  second  case,  for  the  purpose  of  an  appeal,  atter 
failure  of  the  first  motion.    Same  case. 

As  to  giving  time  to  the  moving  party  to  decide  upon  his  course,  for 
the  pnrpose  of  obtaining  a  review,  in  a  case  where  doubts  were  enter- 
tained by  him  as  to  the  proper  practice,  see  Forrest  vs.  Forrest^  5 
Bosw.,  672 

^  (J.)  Nature  of  Case. 

The  most  usual  mode  of  procedure  is  that  of  a  case  containing  excep- 
tions. This  mode  is  appropriate  when  the  verdict  or  decision  is 
impeached  for  general  error,  both  on  the  facts  and  the  law.  When  no 
error  in  law  is  alleged,  but  the  verdict  of  a  jury  is  impeached  for  error 
on  their  part  only,  then  a  case,  without  exceptions,  will  be  proper. 
When,  on  the  contrary,  the  impeachment  is  for  error  of  law  only, 
exceptions,  in  the  natm*e  of  the  former  bill  of  exceptions,  will  be  all 
that  is  required. 

A  case  and  exceptions,  on  a  trial  by  jury,  should,  when  prepared, 
contain  a  correct  statement  of  all  that  took  place  upon  the  trial,  giving 
the  evidence,  or  such  portions  of  it  as  relate,  directly  or  indirectly,  to 
the  questions  on  which  a  review  is  sought;  stating  all  the  different 
exceptions  taken  throughout  that  trial,  as  and  when  they  arose ;  and 
comprising,  lastly,  the  charge  of  the  judge,  and  the  verdict  rendered  by 
the  jury. 

If  tlie  charge  be  omitted,  or  imperfectly  stated,  the  presumption  will 
lie  that  it  was  correct,  either  wholly,  or  pro  tanto,  as  to  the  omitted 
portions.  Marine  Bank  of  City  of  New  York  vs.  ClemeiUSy  6 
Bosw.,  166. 

A  case  without  exceptions  will  be  similar  in  all  respects,  omitting,  of 
course,  any  statement  as  to  the  latter. 

A  case  seeking  the  review  of  a  trial  by  the  court  or  by  a  referee, 
will,  as  a  general  rule,  enter  less  into  matter  of  detail.  Where  the 
decision  is  sought  to  be  impeached  in  relation  to  a  question  of  fact,  the 
form  of  statement  will  be  substantially  the  same  as  on  a  trial  by  jury, 
averring  generally  what  passed,  giving  the  evidence,  so  far  as  it  is  rele- 
vant to  the  proposed  review,  and  noticing  such  exceptions  as  were 
taken.    But,  when,  or  so  far  as,  the  decision  is  impeached  for  errors  of 
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law  only,  the  mode  of  preparation  will  more  nearly  resemble  that 
which  obtains  with  reference  to  exceptions,  as  to  which,  see  below. 

To  the  statement  in  this  form  of  what  took  place  on  the  trial,  mnstbe 
added  the  decision  or  report  of  the  judge  or  referee,  and  the  exceptions, 
if  any,  of  the  unsuccessful  party,  filed  under  section  268  or  272.  The 
draft  of  the  specification,  by  the  judge  or  referee,  of  the  facts  found  by 
him,  and  his  conclusions  of  law,  required  by  the  same  section,  should  be 
also  prepared  and  subjoined.  It  is  not  sufficient  that  these  facts  and 
conclusions  appear  upon  the  face  of  the  decision  or  report.  Tliey  must 
appear  separately  upon  the  case  as  made,  and,  although  it  is  the  duty 
of  the  judge  or  referee  to  make  this  specification  and  its  terras  rest,  of 
course,  entirely  within  his  discretion,  it  has  been  also  held  the  duty  of 
the  moving  party  to  prepare  and  submit  it.  Like  any  other  part  of  the 
ease,  it  will  be  subject  to  amendment  by  the  adverse  party,  and  to  settle- 
ment by  the  judge  or  referee.  See  also  generally,  as  to  the  preparation 
of  such  a  case,  and  especially  as  to  the  necessity  of  the  statement  in  ques- 
tion being  separately  made,  Ihcnt  vs.  Bloomer^  3  Kern.,  341 ;  12  How., 
567;  Johnson  vs.  Whitlock^  3  Kern.,  344;  12  How.,  571 ;  Grisco^n  vs. 
Mayor  of  New  York^  2  Kern.,  536 ;  Magie  vs.  Bakct\  4  Kern.,  435 ; 
Smith  vs.  Grant,  15  N.  Y.,  590;  Oti%  vs.  Spencer,  16  N.  Y.,  610;  15 
How.,  425 ;  6  Abb.,  127;  Weatcoit  vs.  Thmnpson,  16  N.  Y.,  613 ;  Titus 
vs.  Orvis,  16  N.  Y.,  617 ;  Bissell  vs.  Hamlin,  20  N.  Y.,  519 ;  MWs  vs. 
Thuri>y  (No.  11),  12  How.,  417;  Rogers  vs.  Beard,  20  How.,  282; 
also  p.  98 ;  Ofueshoro^igh  vs.  Agate,  26  Barb.,  603  ;  7  Abb.,  32  ;  Pope 
vs.  Dinsmore,  29  Barb.,  367 ;  8  Abb.,  429.  See  also  Turner  vs.  Haighi, 
16  N.  Y.,  465,  head-note ;  Connolly  vs.  Connolly,  16  How.,  224 ;  Harden 
vs.  Palmer^  2  E.  D.  Smith,  172 ;  Barker  vs.  Croshy,  32  Barb.,  184(190); 
Matthexos  vs.  Mayor  of  New  York,  14  Abb.,  209. 

Where  the  judge  who  tried  the  cause  had  made  a  statement  of  facts 
found,  subjoining  his  judgment,  it  was  held  that  the  conclusions  enun- 
ciated in  the  latter  must  be  considered  as  his  conclusions  of  law,  and 
that  the  only  portions  of  that  judgment  which  could,  under  the  circum- 
stances, be  treated  as  conclusions  of  fact,  were  those  which,  if  found  at 
all,  must,  from  their  nature,  have  been  necessarily  found  as  facta.  See 
Grifjin  vs.  Cranston,  1  Bosw.,  281  (304). 

When  the  action  has  been  tried  by  a  jury,  a  case  is  absolutely  neces- 
sary, where  questions  of  fact  are  sought  to  be  reviewed.  If  omitted, 
they  cannot  be  bi'ought  up,  upon  an  appeal  from  the  judgment  Bedell 
vs.  Commercial  Mvl/aal  Insurance  Company,  3  Bosw.,  147. 

And,  where  the  complaint  was  dismissed,  as  to  one  distinct  cause  of 
action,  and  a  verdict  for  the  plaintiflT,  subject  to  the  opinion  of  the 
court,  taken  as  to  another,  it  was  held  that  the  dismissal  could  not  be 
reviewed,  on  the  application  for  judgment.     A  separate  case  should 


PBOOEEDINGS   FOB   KEW  TRIAL. — §   241.  489 

have  been  made,  and  the  question  brought  up  for  adjudication  sepa- 
rately, by  leave  of  the  court,  or  otherwise.  Dickeraon  vs.  Cook^  3  Duer, 
324.  So  also,  as  to  the  review  of  the  verdict  of  a  jury,  finding  special 
facts,  in  connection  with  a  verdict  subject  to  the  opinion  of  the  court 
The  review  as  to  the  former,  must  be  applied  for  at  special  term  in  the 
first  instance.     Purvis  vs.  Coleman^  1  Bosw.,  321. 

As  to  the  necessity  of  making  a  case,  or  a  case  and  exceptions,  in  all 
cases  where  a  decision  on  a  question  of  fact,  or  a  ruling  in  the  course  of 
the  trial,  is  sought  to  be  reviewed,  see  Brewer  vs.  7mA,  12  How.,  481 ; 
Trefnain  vs.  Rider^  13  IIow.,  148. 

And  a  case  must  always  be  made,  where  the  verdict  is  sought  to  be 
impeached,  on  the  ground  of  misdirection.  The  question  cannot  be 
brought  up  in  any  other  form.     See  Brush  vs.  Kohn^  14  Abb.,  51. 

Where  a  document  produced  upon  the  trial  is  sought  to  be  impeached 
for  defects,  it  should  be  set  forth,  either  in,  extent,  or  so  far  as  is  neces- 
sary to  substantiate  their  existence ;  if  not,  the  court  will  assume  the 
contrary.  J^ew  York  Car  Oil  Goirvpany  vs.  Richmond^  6  Bosw.,  213; 
19  How.,  505 ;  10  Abb.,  185. 

As  to  the  propriety  of  making  and  settling  a  case,  when  a  verdict  is 
sought  to  be  set  aside  for  misconduct  of  the  jury,  and  the  motion  is  not 
made  on  the  judge's  minutes,  see  Nes^mth  vs.  Clintfm  Fire  Insurance 
Company^  8  Abb.,  141 ;  but  whether  this  state  of  circumstances  is  not 
properly  ground  for  a  motion  on  the  score  of  irregularity,  and  therefore 
not  within  rule  34,  may  possibly  be  doubted. 

Before  the  last  amendment  of  rule  33,  it  was  held  that  the  only  mode 
of  reviewing  errors  of  law,  upon  the  trial  of  a  feigned  issue,  was  by 
means  of  a  case,  and  not  upon  exceptions  in  the  first  instance.  See 
Snell  vs.  Loucks^  12  Barb.,  385 ;  Zansing  vs.  Ruasellj  13  Barb.,  510. 
Ihit,  by  the  rule  as  it  now  stands,  that  right  is  expressly  provided  for. 

Where  portions  of  a  judge's  charge  are  not  sought  to  be  impeached, 
it  will  be  as  well  to  restrict  the  statement  in  the  case,  to  that  part  which 
is  sought  to  be  reviewed,  or  which  it  is  claimed  that  the  jury  erred  in 
disregarding.  See  Bulkeley  vs.  Keteltas^  4  Sandf.,  450.  See,  however, 
as  to  the  presumption  which  lies  in  favor  of  the  correctness  of  any  por- 
tions omitted,  Marine  Bank  of  City  of  New  York  vs.  Clementa^  6 
Kosw.,  166. 

It  is  not  unusual,  and  will  be  proper,  in  preparing  the  draft  of  a  case 
or  exceptions,  not  to  set  forth,  but  merely  to  refer  to  documentary  evi- 
dence'produced  on  the  trial,  and  intended  to  be  introduced  in  extenso^ 
as  thus,  "Here  insert  copy  promissory  note,"  or  otherwise  according 
to  the  nature  of  the  document,  in  tenns  sufficiently  clear  to  identify  it. 
Of  course,  this  form  is  not  applicable,  where  it  is  not  intended  to  give  a 
copy,  but  only  a  statement  of  the  eftect  of  such  a  document. 
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It  is  alBO  not  infrequent  to  commence  the  case  with  a  similar  sug- 
gestion to  insert  the  pleadings.  This  practice  is,  however,  clearly  incor- 
rect. The  pleadings  form  part  of  the  record,  and  come  up  before  the 
court  in  that  shape;  and  it  is  clearly  superfluous  to  copy  them,  and, on 
an  appeal,  print  them  twice  over,  once  in  their  proper  p^jg^and  again 
as  part  of  the  case  or  exceptions. 


(c.)  Exceptions. 

When  the  review  is  sought  upon  exceptions  only,  the  mode  of  state- 
ment is  more  restricted  ;  and  the  same  rules  apply  substantially  to  those 
portions  of  a  case  and  exceptions,  which  are  especially  directed  to  the 
I'eview  of  the  rulings  of  a  judge  or  referee  on  specific  questions  of  law. 

When  the  case  is  wholly  or  pai'tially  of  this  nature,  the  same  rul^ 
should  be  observed  in  its  preparation,  as  were  observed  in  that  of  a  bill 
of  exceptions  under  the  former  practice.  See  Smith  vs.  Granty  15  N.  Y., 
590  (592). 

Under  that  practice,  a  bill  was  a  history  of  the  trial,  sufficiently  full 
to  present  the  points  of  law  excepted  to,  with  the  evidence  on  which 
the  points  raised  arose.  Zabriakie  vs.  Smithy  1  Kern.,  480  (482).  It 
should  give  a  plain  and  concise  statement  of  the  facts,  out  of  w^hich  the 
questions  of  law  arise.  Price  vs.  Powell,  3  Comst.,  322.  If  loosely 
prepared,  any  doubt  about  the  facts  should  be  turned  against  the  par- 
ties framing  the  bill.     Safne  case. 

No  better  guide  can  be  taken  in  the  preparation  of  exceptions,  or  of 
that  portion  of  a  case  which  consists  of  exceptions  only,  as  distinguished 
from  the  general  bearing  of  the  evidence  on  the  merits,  than  the  posi- 
tive requisitions  of  rule  36,  prescribing  that  exceptions  shall  contain 
only  so  much  of  the  evidence,  as  may  be  necessary  to  present  the  ques- 
tions of  law  upon  which  the  same  were  taken  at  the  trial,  and  making 
it  the  duty  of  the  judge,  on  their  settlement,  to  strike  out  all  evidence  or 
other  matters  unnecessarily  inserted. 

Where  exceptions  are  taken  to  a  decision  or  report,  it  will  of  course 
be  inserted  in  full,  and  botli,  taken  together,  will  usually  give  the  court 
all  necessary  information  ;  but  if,  as  sometimes  may  be  the  case,  any 
portion  of  the  evidence  be  necessary,  to  illustrate  or  explain  the  excep- 
tions, the  same  rules  must  be  observed  with  reference  to  its  insertion. 
They  must  be  rigorously  confined  to  such  matter  as  is  necessary  for  the 
purpose,  including  all  that  matter,  but  not  wanderuig  beyond  it  into 
any  irrelevant  statements. 

The  following  principles  are  laid  down  upon  this  subject,  in  Mead  ys, 
Ifovth  Western  Lisurance  Company,  3  Seld.,  630  (534).  The  exceptions, 
as  framed,  must  show  the  nature  of  evidence  claimed  to  be  wrongfully 
excluded,  with  suflijieiit  detail  to  enable  the  court  to  judge  as  to  its 
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materiality.  They  should  also  show  clearly  the  conclusions  of  fact  at 
which  the  court  below  arrived,  and  its  ruling  thereon. 

In  framing  a  case  for  review  by  the  Court  of  Appeals,  the  rules  are 
more  rigorous  tlian  those  which  prevail  below,  inasmuch  as,  at  the  gen- 
eral terra,  a  review  upon  questions  of  fact  is  permitted,  whereas,  in  the 
court  above,  such  review  can  only  take  place  on  questions  of  law. 
Section  268.  See  this  question  more  fully  considered  below,  under  the 
head  of  Separation  of  Exceptions.  Since  the  amendment  of  1852,  it  is 
no  longer  Jieoessary  to  obtain  the  formal  leave  of  the  court  for  that 
pui-pose,  but  it  may  be  done,  in  all  cases  where  an  ulterior  review  is 
stuight.  See  section  264.  As  to  the  practice,  whilst  leave  was  neces- 
sHiy  to  be  obtained,  see  OaMey  vs.  AspinwaU^  1  Sandf.,  694  ;  Suff  vs. 
Bemutj  2  Sandf.,  703 ;  2  0.  R.>  139. 

To  enable  an  exception  to  the  admission  or  rejection  of  evidence  to  be 
stated,  it  is  not  indispensable  that  it  should  have  been  formally  entered 
on  the  judge's  minutes,  if  actually  taken  at  the  trial.  Sanger  vs.  Vail^ 
13  How.,  500  ;  4  Abb.,  217 ;  Toplitz  vs.  Rayinoiid,  10  Abb.,  60.  See, 
as  to  the  annexation  of  exceptions  to  a  case,  prepared  with  a  view  to  a 
rehearing,  under  the  practice  antecedent  to  the  Code,  Gilchrist  vs. 
^evenson^  Y  How.,  273. 

But,  where  not  taken  at  the  trial,  or  in  due  time  afterwards,  excep- 
tions will  not  usually  be  allowed  to  be  inserted  by  amendment.  Beach 
vs.  Raymond^  1  Hilt,  201 ;  3  Abb.,  78  ;  Beach  vs.  Gregory,  2  Abb.,  203. 

Since  the  amendment  of  1852,  it  is  no  longer  necessary  to  make  a 
formal  bill  of  exceptions,  nor  need  it  any  longer  be  sealed  or  signed  by 
the  judge.  Zc^risMe  vs.  Smith,  1  Kern.,  480.  See,  as  to  the  former 
practice,  MUvehal  vs.  Milward,  2  Duer,  607. 

In  a  case  where  a  review  is  sought,  wholly  upon  exceptions  to  the 
decision  of  the  court  or  referees,  and  where  no  reference  is  necessary 
to  what  took  place  upon  the  actual  trial,  for  the  purpose  of  making 
the  objection  patent,  it  has  been  held  that  a  review  may  take  place,  upon 
the  recoi-d  alone,  and  upon  exceptions  taken  and  filed  in  due  time,  under 
section  268,  or  272,  without  the  necessity  of  preparing  any  formal  case. 
See  Tremain  vs.  Rider,  13  How.,  148  (152);  Brewer  vs.  Isish,  12 
How.,  481  (487) ;  Ferguson  vs.  Hamilton^  35  Barb.,  427. 

So  far  as  regards  the  review  of  a  referee's  report,  this  practice  seems 
now  clearly  provided  for,  by  section  272,  as  amended  in  1860.  See  Fer- 
guson vs.  Hamilton,  supra.  As  I'espects  a  decision  of  the  court,  there 
seems  more  doubt  upon  the  question.  Rule  34  prescribes  the  making 
of  a  case  in  the  usual  form,  under  these  circumstances.  See  Connolly 
vs.  (hnuolly,  16  How.,  224.  Feiyuson  vs.  Hamilton,  also  admits  in  fact 
that  such  is  the  practice,  in  all  cases  not  controlled  by  the  special 
ameuJuient  of  section  272. 
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But  the  fact  that  no  case  or  exceptions  has  been  prepared,  will  not, 
per  8€,f  deprive  the  appellant  of  the  benefit  of  an  appeal,  so  far  as  to 
authorize  its  dismissal.  lie  may  still  impeach  the  judgment,  for  errore 
in  the  record  itself  but  he  will  be  strictly  confined  to  such  errors,  and 
cannot  raise  an  objection  for  error  on  the  trial.  Connolly  vs.  Connolly, 
9!upra  ;  Gilchriat  vs.  Stevenson^  7  How.,  273 ;  Brown  vs.  Seacock^  9 
How.,  345  ;  liobiiuon  vs.  Hudson  River  Railroad  Company^  1  Hilt, 
144 ;  3  Abb.,  115  ;  Rankin  vs.  Pine^  4  Abb.,  309.  But  it  has  been 
held  that  he  cannot  maintain  an  appeal  from  judgment  by  default, 
where  no  trial  has  in  fact  taken  place,  but  that  his  only  remedv  lies  by 
motion.    Pope  vs.  Dinsmore^  29  Barb.,  367 ;  8  Abb.,  429. 

{d.)  Copt  and  Service. 

When  complete,  the  paper  must  be  fairly  and  legibly  copied,  and  the 
folios  marked  in  the  margin  (rule  20).  The  lines  must  also  be  so  num- 
bered as  that  each  copy  may  correspond  (rule  34).  Both  these  requi- 
sites must  be  observed,  or  the  paper  may  be  returned  for  irregularity. 
The  numbering  of  the  lines  is  with  a  view  to  the  preparation  and  settle- 
ment of  amendments,  and,  although  not  in  strictness  prescribed,  it  will 
be  obviously  expedient  to  number  the  pages  also.  Such  is,  in  fact,  the 
univei*sal  practice. 

When  complete,  the  paper  must  be  served  upon  the  adverse  party 
within  due  time,  and  in  the  usual  manner.  It  has  been  held  that  ser- 
vice of  a  case  may  be  deemed  a  sufficient  notice  of  appeal,  so  as  to 
enable  a  party  to  amend,  by  service  of  one  in  regular  form,  nunc  pro 
tunc^  after  the  time  had  actually  expired.  Sherman  vs.  WeUsy  14  How., 
522  ;  Jackson  vs.  Fassitt,  33  Barb.,  645  ;  21  How.,  279  ;  12  Abb.,  281. 
It  will  be  far  better  practice,  however,  not  to  rely  upon  such  an  indul- 
gence, and,  under  similar  circumstances,  the  decision  has  not  been  fol- 
lowed. Holmes  vs.  Woodward^  New  York  Common  Pleas,  unreported. 
Wilson  vs.  Alien,  3  How.,  369  ;  7  L.  O.,  288  ;  2  C.  E.,  26,  holding 
that,  under  the  former  rules  of  the  court,  a  case  ought  to  be  verified,  is 
clearly  obsolete. 

(e.)  Amendments  by  Adverse  Party. 

On  receipt  of  the  copy  thus  served,  the  adverse  party  has  ten  days 
within  which  to  consider  it,  and  prepare  amendments  thereto.  If  una- 
ble to  do  so  within  that  time,  he  should  on  no  account  fail  to  obtain  an 
extension,  either  by  stipulation  or  order  of  the  court. 

The  amendments  proposed  must  be  specific  and  explanatory',  and  tuiist 
refer  distinctly  to  the  portions  proposed  to  be  altered,  by  express  refer- 
ence to  the  n umbel's  of  the  pages  and  lines  on  each  page.  They  must 
be  served  in  due  time  upon  the  adverse  party. 
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The  duty  of  the  amending  party  is  to  specify  in  detail,  each  amend- 
ment which  he  proposes,  and  to  do  it  in  a  manner  which  will  facilitate 
the  examination  and  settlement  by  the  judge.  It  will  not  be  admis- 
sible to  prepare  and  serve  a  substituted  case  or  exceptions,  so  as  to  impose 
ujx)n  the  judge  the  whole  labor  of  comparison,  though,  in  an  extreme 
case,  liberty  to  do  so  might  be  granted  upon  special  application.  Stu- 
art vs.  Binase^  doubly  reported  at  3  Bosw.,  657,  and  4  Bosw.,  616. 

{/,)  Notice  of  Settlement  by  Moving  Party. 

On  receipt  of  the  proposed  amendments,  the  adverse  party,  unless  he 
agree  thereto,  must  serve  a  notice  that  the  case  or  exceptions,  with  the 
amendments,  will  be  submitted  to  the  judge  or  referee  for  settlement, 
specifying  the  time  and  place.  This  notice  must  be  served  within  four 
days,  and  the  time  for  settlement  must  be  not  less  than  four,  and  not 
more  tlian  twenty  days  after  its  service. 

As  to  the  waiver  of  the  rights  of  the  moving  party,  by  laches,  in  omit- 
ting to  submit  the  case  and  amendments  for  settlement,  see  Whitney  vs 
EimbaU^  6  Bosw.,  690. 

{g,)  Settlement  by  Judge,  or  Referee. 

Although  the  appointment  must  be  so  made,  it  is,  in  practice,  rai*ely 
attended  by  the  parties.  The  couree  more  usually  pursued,  is  to  leave 
the  case  and  amendments  with  the  judge  or  referee,  who  settles  it  at  his 
leisure.  For  this  purpose,  before  leaving  the  papers  with  him,  the 
party  proposing  the  case  or  exceptions,  must  mark  upon  the  several 
amendments,  his  allowance  or  disallowance  thereof.  This  is  now  made 
an  express  requisition  by  rule  86,  as  amended  in  1858 ;  but,  before 
that  time,  it  was  equally  necessary  and  usual  in  practice.  He  may  also, 
if  thought  expedient,  add  his  reasons  for  any  proposed  disallowance. 
If,  as  is  usual  and  proper,  the  pleadings  are  not  inserted  in  the  case,  it 
may  be  expedient  to  hand  them  in  to  the  judge  or  referee. 

In  ordinary  cases,  this  mode  of  proceeding  will  answer  all  purposes ; 
but,  if  the  amendments  be  of  such  a  nature  as  to  render  an  actual  argu- 
ment upon  them  advisable,  or  if  the  judge's  or  referee's  decision  there- 
on be  unsatisfactory  to  either  party,  it  is  competent  for  them  to  discuss 
the  matter  personally  before  him,  and  to  obtain  his  deliberate  settle- 
mient,  upon  argument  regularly  had.  In  this  case,  the  appointment 
originally  made  for  settlement  may  either  be  actually  attended,  or  a 
fr«»h  meeting  may  be  airanged  for  that  purpose. 

In  settling  the  case,  the  judge  will,  of  couree,  exercise  his  own  discre- 
tion as  to  the  version  to  be  preferred,  and  he  may,  if  he  chooses,  sub- 
stitute that  which  appears  upon  his  own  minutes.  He  may  also  reject 
and  strike  out  irrelevant  or  unnecessary  matter :  and,  in  settling  exccp- 
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tions,  it  is  his  express  duty  to  do  so.  See,  as  to  tlie  sabstitntion  of  a 
charge,  prepared  by  the  judge  from  his  own  minutes,  for  other  ver- 
sions of  it  suggested  by  the  parties,  Toplitz  vs.  Bayniond^  10  Abb.,  60. 

"Where  tlie  judge,  before  whom  the  cause  was  tried,  had  died  after 
the  preparation,  but  before  the  settlement  of  a  bill  of  exceptions,  the 
court  allowed  the  moving  party  to  make  a  fresh  case,  embodying  those 
exceptions.  The  proceedings  on  that  case  were  to  be  carried  on,  as  to 
amendments,  notices,  &c.,  as  on  an  original  case,  the  notice  for  settle- 
ment to  be  before  any  justice  of  the  court.  The  moving  party  was 
directed  to  furnish  that  justice  with  the  original  minutes  on  the  actual 
trial,  or  with  a  copy  ;  and  either  side  were  to  be  at  liberty  to  present  to 
the  judge,  affidavits  with  respect  to  any  thing  which  occurred  upon  the 
trial.    Morae  vs.  Evans^  6  How.,  445. 

The  settlement  of  a  case  is  a  judicial,  not  a  ministerial  act.  Where, 
therefore,  on  appeal  from  the  report  of  three  referees,  the  case  was  set- 
tled by  two  only,  in  the  absence  of  and  without  notice  to  the  third,  the 
proceeding  was  held  iiTcgular,  and  the  case  sent  back  for  a  resettle- 
ment.   Field^n  vs.  Lahem^  14  Abb.,  48. 

(A.)  Resettlement. 

It  is,  of  course,  competent  for  either  party,  if  dissatisfied  witli  the 
judge's  settlement  of  the  case  or  exceptions,  to  move  the  court  that  it 
be  resettled,  on  affidavits  showing  what  took  place,  and  the  errors  com- 
mitted on  the  settlement. 

Such  a  motion  will,  however,  be  rarely  advisable,  as  a  very  strong 
case  indeed  must  be  made  out,  before  the  court  will  interfere  with  a 
matter  so  purely  in  the  discretion  of  the  judge,  and  on  which  he  is,  of 
necessity,  so  much  more  thoroughly  informed,  than  can  be  the  case 
with  respect  to  any  other  judicial  officer. 

A  motion  for  this  purpose,  when  otherwise  admissible,  may  be  made, 
pending  an  appeal  to  the  higher  tribunal.  It  will  not  be  necessar}' first 
to  remit  the  record  for  that  purpose.     Wiibech  vs.  Waine^  8  How.,  433. 

As  to  a  motion  for  a  resettlement  being  a  proper  mode  of  bringing  up 
for  reconsideration,  a  refusal  on  the  part  of  the  court  to  pass  upon  a 
specific  question,  see  Heroy  vs.  Kerr^  21  How.,  409  (422). 

As  to  the  power  to  compel  the  correct  settlement  of  a  case,  by  inanr 
damus^  and  the  necessity  of  its  being  clearly  shown  upon  the  applica- 
tion, what  the  facts  are,  in  respect  of  which  a  correction  is  required,  see 
Peojjle  vs.  Baker,  35  Barb.,  105  ;  1  i  Abb.,  19 

(i.)  Filing  of  Case  when  Setiled. 

When  the  judge  has  settled  the  case,  he  either  returns  it  to  the  tnov- 
iug  party,  or  leaves  it  with  the  clerk  of  the  court.     Where  the  latter  is 
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the  j>i'actlce,  the  moving  party  should  be  vigilant  in  his  inquiries  from 
time  to  time,  as  the  ten  days  prescribed  by  rule  37  run,  in  strictness, 
from  the  time  when  the  case  is  actually  settled,  and  not  from  that  when 
such  party  first  becomes  aware  of  the  fact. 

On  settlement,  the  moving  party  should  see  to  the  case  being  copied 
at  once  (inclnding  copies  of  any  documents  merely  referred  to  in  the 
draft),  and  filed,  within  the  ten  days  prescribed  as  above.  It  is  an  usual 
and  a  proper  course  for  him  to  communicate  the  decision  of  the  judge, 
as  to  the  allowance  or  disallowance  of  amendments,  to  the  adveree 
party,  giving  the  latter  an  opportunity  to  amend  his  copy.  But  this 
course  is  not  necessary ;  all  that  is  required  by  the  rules  being  the 
filing  within  the  prescribed  period. 

'Where  the  case  or  exceptions  are  to  be  heard  at  special  term,  a  copy 
must  be  served  upon  the  adverse  party,  before  or  with  the  notice  of 
ai^umont.  See  rules  40,  42.  The  same  is  .also  the  practice,  when 
exceptions  are  directed  to  be  heard  at  the  general  term,  in  the  first 
instance.  When,  on  the  contrary,  the  question  comes  up  upon  appeal, 
the  papers  must  be  printed,  and  served  upon  the  adverse  party,  at  or 
before  the  same  time,  under  rule  43. 

When  this  occurs,  it  is  an  usual  practice  to  dispense  with  the  formal 
filing  of  the  case,  by  stipulation,  until  the  printing  is  complete,  and  then 
to  file  a  printed  copy ;  but,  of  course,  this  can  only  be  done  by  mutual 
agreement. 

When  a  written  copy  is  to  be  filed,  it  may  sometimes  be  inconvenient 
to  do  so  within  the  ten  days.  If  so,  a  consent  or  order  for  extension 
must  be  obtained  in  due  time.  As  to  the  power  of  the  judge  who  tried 
the  cause,  or  of  any  other,  to  make  such  an  order  ex  parte^  see  Thomp- 
son vs.  Blanchard^  3  How.,  399 ;  1  C.  K.,  105,  and  Huff  vs.  BenneU^ 
2  Sandf.,  703  ;  2  C.  K.,  139,  overruling  the  stricter  doctrine  as  to  the 
necessity  of  a  special  motion,  as  held  in  Doty  vs.  Brovm^  3  How.,  375 ; 
2  C.  K,  3. 

As  to  the  necessity  of  a  strict  compliance  with  the  regulation  as  to 
filing  the  case  in  due  time,  and  the  terms  which  will  be  imposed,  on 
excusing  a  default  of  this  nature,  see  Peck  vs.  New  York  and  Lioetpool 
United  States  Mail  Steamship  Company^  3  Bosw.,  622. 

If  the  filing  be  neglected,  the  adverse  party  is  entitled  to  enter  an 
order  of  course,  that  the  case  be  deemed  abandoned,  on  pui-suing  the 
mode  prescribed  by  rule  37.  The  power  to  enter  this  order  was  tii-st 
confen-ed  by  the  amendment  of  the  rule  in  1858.  Tlie  proceeding  must 
now  be  taken  in  all  cases.  Before  1858,  no  order  was  prescribed,  but 
the  penalty  was  the  same. 

The  moving  party  is  entitled  to  the  full  benefit  of  the  time  allowed 
him  by  the  rule,  or  of  any  extension,  if  granted.    Pending  such  period, 
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his  adversary  cannot  properly  notice  the  case  for  argument,  or  give 
notice  of  motion,  founded  upon  a  presumed  future  default,  or  omission 
to  serve  copies  in  due  course.  Extending  the  time  to  file,  is  equivalent 
to  extending  the  time  to  print  the  case,  when  made.  Doiwhue  vs. 
IlicJcs^  21  How.,  438.  See  also,  as  to  omissions  of  this  nature,  not  form- 
ing a  subject  for  an  affirmance  by  the  appellate  court,  Wai^efh  vs. 
Eiidy,  13  Abb.,  28. 

0*0  Waiver  of  Kiouts  by  Delay. 

By  rule  34  the  periods  there  specified  are  made  imperative,  unless 
extended  by  stipulation  or  order.  The  right,  whether  to  make  a  case 
on  the  one  hand,  or  to  propose  amendments  on  the  other,  will,  accord- 
ingly, be  gone,  unless  such  proceedings  be  taken  in  due  time ;  and  if, 
in  like  manner,  the  notice  to  appear  before  the  justice  to  settle  the  case 
and  amendments,  be  no^  served  within  the  four  days  limited,  the  right 
to  object  to  those  amendments  will  be  lost,  and  they  will  be  made  as  of 
course. 

The  same  was  the  case,  with  respect  to  an  omission  to  file  the  case  in 
due  time,  before  the  revision  of  the  rules  in  1858 ;  "and  is  so  still, 
although  the  precaution  of  entering  an  order,  as  now  prescribed,  should 
never  be  neglected. 

The  remedy  of  the  adverse  party  is  to  refuse  service  of,  and  return  a 
case  or  amendments,  if  attempted  to  be  served  after  the  proper  time. 
If,  on  the  contrary,  the  moving  party,  atler  loss  of  his  right  to  have  the 
case  and  amendments  settled,  should  file,  or  attempt  to  proceed  upon  the 
former  in  its  original  form,  a  special  motion  to  take  it  off  the  file  will 
be  proper. 

If  the  moving  party  do  not  proceed  in  due  form  and  time,  to  make 
and  serve  his  case,  to  have  it  settled  in  due  course  and  upon  due  notice, 
should  amendments  be  proposed,  and  to  file  it,  when  settled,  accord- 
ing to  the  practice  above  described,  he  will,  by  such  omission,  sufier  a 
a  waiver  of  his  rights,  and  his  adversary  will  be  regular  In  dis- 
regarding what  has  been  theretofore  done,  and  proceeding  to  judgment 
accordingly.  Nor  will  a  stipulation  for  a  general  stay  of  proceedings, 
until  argument,  prevent  him  from  so  doing.  JRobinaon  vs.  Sudson 
River  Railroad  Company^  1  Hilt.,  144 ;  3  Abb.,  115. 

But,  if  an  appeal  has  been  actually  taken,  it  will  not  form  ground  for 
dismissal,  though  it  will  prevent  the  case  from  being  used,  and  confine 
the  appellant  wholly  to  errors  apparent  on  the  record.  iia7ne  (xue. 
Brown  vs.  Jleacock^  9  How.,  345. 

See  generally,  as  to  the  absolute  waiver  of  the  right  to  make  use  of 
a  case,  by  unexplained  laches  in  proceeding  to  have  it  duly  settled, 
Whitney  vs.  Kimball,  6  Bosw.,  690. 
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(A\)  Power  to  Complete  Case  after  Judgment,  in  Certain  Cases. 

The  above  observations  all  proceed,  upon  the  assumption  that  a  ptay 
of  proceedings  is  obtained,  and  that  the  case,  on  which  a  new  trial  is 
sought,  is  made  and  brought  to  a  hearing,  before  the  entry  of  judgment, 
according  to  the  more  usual  practice.  A  neglect  on  this  point,  or  a 
refusal  on  the  part  of  the  court  to  grant  such  a  stay,  will  not,  however, 
prejudice  the  appealing  party.  It  has  been  repeatedly  held  that  a  case 
6o  made,  may  be  attached  to  the  judgment-roll,  after  the  entry  of  judg- 
ment. See  Henouil  vs.  Uat^ris^  2  Sandf.,  641 ;  1  C.  R.,  125  ;  2  C.  E., 
71 ;  Lyiide  vs.  Cowetihovefi^  4  How.,  327 ;  3  C.  R.,  7 ;  Schenectady  aiid 
Saratoga  Plank  Road  Company  vs.  Thatcher^  6  How.,  226 ;  1  C.  R. 
(N.  S.),  380 ;  Gilchrist  vs.  Stevefison^  7  How.,  273. 

It  will  be  necessary,  however,  to  make  a  special  application  to  the 
court,  by  motion,  in  the  usual  manner,  unless  such  permission  have 
been  previously  given. 

See,  however,  decisions  heretofore  cited,  to  the  effect  that  a  case  can- 
not be  brought  up  forbearing  at  the  special  term,  after  judgment  entered, 
unless  upon  leave  given,  or  equivalent  special  provision  by  the  court. 

§  242.  Heaj^ng^  when  Settled. 

• 

Prior  to  the  amendment  of  1851,  the  proper  mode  of  bringing  up  a 
case  for  review,  was  much  discussed.  As  the  result  of  a  preponderance 
of  decisions,  the  practice  had  substantially  settled  down,  in  accordance 
with  the  mode  prescribed  by  the  legislature  in  that  year.  At  this  dis- 
tance of  time,  it  would  be  needless  to  refer  in  detail  to  the  cases  bv  which 
this  process  was  eflfected ;  should  a  reference  to  them  be  desirable,  they 
will  be  found  enumerated  in  the  first  and  second  editions  of  this  work. 

(a.)  Hearing  at  Special  Term. 

This  is  the  proper  mode  of  hearing  whenever  the  case  has  been  tried 
by  a  jury,  and  a  new  trial  is  sought  for  errors  of  fact,  either  solely,  or 
conjointly  with  errors  of  law,  upon  a  case,  or  case  containing  exceptions. 
It  is  the  only  mode  for  obtaining  an  eftectual  review,  and  this  coui*se  of 
procedure  is,  in  fact,  only  appropriate  to  cases  \vhere  the  trial  has  been 
had  in  that  form.     See  Jackson  vs.  Fassett^  below  cited. 

If  this  preliminary  hearing  be  omitted,  and  the  case  allowed  to  go  to 
the  general  term,  upon  appeal  only,  all  power  to  review  questions  of 
fact  will  be  lost,  and  the  applicant  will  be  restricted  to  his  exceptions. 

The  case  then  comes  up  for  ulterior  review,  upon  an  appeal  to  the 
general  term,  from  the  order  at  special  term  granting  or  refusing  a  new 
trial.    This  appeal  may  be  brought  up  for  hearing,  either  sepai'ately 
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before  the  entry  of  judgment,  or  afterwards,  in  conj unction  with  an 
appeal  from  the  judgment,  when  entered.  By  either  mode,  a  complete 
review  will  be  obtained.  The  former,  though  unusual,  may  be  resorted 
to,  when  the  entry  of  judgment  would  be  of  practical  inconvenience, 
but,  to  enable  it  to  be  done  with  effect,  a  continued  stay  of  proceedings 
must  be  obtained.  The  latter  is  the  simpler  form,  as  it  obviates  the 
inconvenience  of  a  double  hearing,  which  may  otherwise  be  necessary. 

Unless  special  leave  of  the  court  be  obtained,  the  hearing  at  special 
term  should  precede  the  entry  of  judgment.  If  the  party  moving 
neglect  to  obtain  a  stay,  and  allow  judgment  to  be  unconditionally 
entered,  his  right  to  a  review  upon  the  facts  may  be  lost  altogether. 
See  Morange  vs.  Morris^  20  How.,  257 ;  12  Abb.,  164 ;  SoverhiU  vs. 
Po8t^  22  How.,  386  ;  Watson  vs.  Scriveji^  7  How.,  9  ;  Jaeks&ii  vs.  Fas- 
9eU,  33  Barb.,  645  ;  21  How.,  279  ;  12  Abb.,  281 ;  affirming  same  case, 
17  How.,  453 ;  9  Abb.,  137.  See  also  Mot^risati  vs.  Ifew  York  and 
Neio  Haven  Railroad  Company^  32  Barb.,  568. 

But  such  hearing  may  be  had  after  judgment,  upon  special  direction 
by  the  court  to  that  effect.  Or,  where  the  judgment  is  directed  to  be 
entered,  not  absolutely,  but  as  security  only,  subject  to  the  further 
action  of  the  court.  Benedict  vs.  Caffe^  3  Duer,  669 ;  12  L.  O.,  262  ; 
Jackson  vs.  Fassett^  above  cited ;  Morange  vs.  Morris^  above  cited ; 
Barnes  vs.  Roberts,  5  Bosw.,  73  (80). 

Where  exceptions  have  been  taken,  the  case  may  be  brought  up  for  a 
general  hearing  at  special  term,  pending  a  stay,  if  obtained.  See 
Morange  vs.  Morris^  svpra.  In  ordinarj-  cases,  the  review  on  such  hear- 
ing will  be  confined  to  questions  of  fact,  leaving  the  exceptions  to  be 
subsequently  disposed  of  by  the  general  term.  On  a  special  issue  in  an 
equity  case,  the  reverse  rule  has  been  laid  down,  and  that  it  is  then  the 
duty  of  the  judge  to  pass  upon  all  the  questions  which  come  before  him, 
whether  of  fact  or  of  law.     See  Clayton  vs.  Yariington^  33  Barb.,  144. 

But,  so  far  as  exceptions  standing  alone  are  concerned,  an  omission  to 
bring  on  the  case  by  motion  at  special  term,  will  not  prejudice  the  rights 
of  the  objecting  party.  Such  exceptions  will  be  equally  available,  on 
apjieal  from  the  judgment.  See  Jackson  vs.  Fassett,  supra  /  Morange 
vs.  Mor7HSy  snpra  /  Morange  vs.  Mo7^ris,  32  Barb.,  650  ;  Ryle  vs.  Har- 
rington, 14  How.,  59 ;  4  Abb.,  421 ;  Morrison  vs.  New  York  and 
NeiQ  Haven  Railroad  Company,  supra ;  Walson  \^,  Scriven^  supra ; 
Molony  vs.  Dows,  18  How.,  27 ;  9  Abb.,  86.  But,  in  such  case,  the 
review  at  general  term  will  bestrictly  confined  to  questions  of  law. 

Questions  of  fact  cannot  be  brought  up  on  such  an  appeal,  or  on  any 
other  application  to  the  general  term,  founded  on  the  verdict  of  a  jury. 
The  only  mode  of  obtaining  a  review  on  that  class  of  questions,  will  be 
by  appeal  from  the  order  of  the  judge  at  special  term,  denying  a  niotioa 
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for  a  new  trial.  See  Morrison  vs.  New  York  cmd  New  Haven  Hail- 
road  Company;  Morange  vs.  Morris^  and  WaUcn  vs.  Scriven^  above 
cited ;  Ilastings  vs.  McKirdey^  3  C.  E.,  10 ;  Marquart  vs.  La  Farge^ 
5  Duer,  559 ;  Fry  vs.  Bennett^  16  How.,  385 ;  7  Abb.,  352 ;  2  Bosw., 
684 ;  SieUiner  vs.  Granite  Insurance  Company^  5  Duer,  594  ;  Anthony 
vs.  Smithy  4  Bosw.,  503 ;  Gilbert  vs.  Beachj  16  N.  Y.,  606 ;  Dicke^'son 
vs.  CooJc^  3  Duer,  324 ;  Purvis  vs.  Coleman^  1  Bosw.,  321 ;  Brown  vs. 
Richardson^  1  Bosw.,  402-;  Cronk  vs.  Canfield^  31  Barb.,  171 ;  Bedell 
vs.  Commercial  Mutual  Insurance  Company,  3  Bosw.,  147  ;  Taylor  vs. 
I^arlow,  11  How.,  285.  N.  B.— Clw^  vs.  Buryea,  32  Barb.,  480  (484) ; 
Fellows  vs.  Emperor,  13  Barb.,  92 ;  and  Morris  vs.  Brower,  4  Sandf., 
701,  are  now  obsolete. 

But  it  has  been  held  that  such  appeal  cannot  stand  separately.  It 
must  be  brought  up  in  connection  with,  and  at  the  same  time  as  an  ap- 
peal from  the  judgment.     See  SoverhiU  vs.  Post,  22  How.,  386. 

If  the  unsuccessful  party  at  special  term,  neglect  to  take  such  an 
appeal,  he  will  be  considered  as  having  acquiesced  in  the  decision  on. 
the  motion,  and  will  be  precluded  from  raising  any  questions  of  fact 
above.     Ogden  vs.  Coddington,  2  E.  D.  Smith,  317;  Fry  vs.  Bennett, 
supra  ;  Rider  vs.  Union  India  Rubber  Company,  4  Bosw.,  169. 

In  the  Superior  Court,  it  is  usual  for  the  single  judge,  when  excep- 
tions have  been  taken,  to  difect  the  entry  of  an  oyAqt  pro  forma,  deny- 
ing the  motion  for  a  new  trial,  without  any  argument  before  him ;  in 
order  that  the  whole  case  may  come  up  before  the  general  term,  upon 
a  single  hearing,  both  upon  the  law  and  the  facta.  See  rules  10  and  11 
of  that  court.  And  such  an  order  is  not  unfrequently  entered  by  stip- 
ulation. 

Motions,  not  founded  on  a  case  or  exceptions,  as  on  the  ground  of  sur- 
prise, newly  discovered  evidence,  or  the  like,  must  in  all  cases  be  brought 
before  the  special  term  in  the  first  instance,  and  for  ulterior  review,  if 
necessary,  upon  the  order  there  made.  See  Clarke  vs.  Ward,  4  Duer, 
206 ;  Taylor  vs.  Harlow,  supra ;  Morrison  vs.  New  York  and  New 
Haven  Railroad  Company,  supra, 

Wlien  the  question  is  brought  before  the  special  term,  on  a  motion  of 
the  latter  description,  it  is  brought  on  in  the  ordinary  manner,  oa 
notice.  When  on  a  case  and  exceptions,  it  should  be  noticed  and 
placed  on  the  calendar,  in  the  same  manner  as  a  cause  for  trial.  The 
case  on  file  may  be  procured  from  the  office,  for  the  use  of  the  judge, 
and  he  should  also  be  furnished  with  a  copy  of  the  pleadings. 

It  is,  of  couree,  competent  for  either  party  to  suggest,  and  for  the 
court  to  impose  conditions,  on  granting  the  motion.     The  decision  must 
be  entered  as  an  order,  and  served  on  the  adverse  party  in  the  usual 
manner. 
Vol.  n.— 29 
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In  the  New  York  Common  Pleas,  it  has  been  held  that  the  motion 
ought  properly  to  be  brought  on  before  the  judge  who  tried  the  cause. 
See  Mead  vs.  Keye^^  4  E.  D.  Smith,  510. 

(J.)  Hearing  at  General  Term. 

So  far  as  regards  the  review  of  cases  tried  by  a  jury,  the  considera- 
tion of  this  branch  of  the  question  has  been  anticipated  in  the  last  sub- 
division. The  views  there  stated  are,  however,  exclusivoly  confined  to 
cases  tried  in  that  manner.  Where  the  trial  has  been  had  by  tlie  court 
or  by  referees,  the  only  mode  of  review  now  admissible,  is  by  appeal 
from  the  judgment,  and  such  appeal  may  be  had  upon  the  facts,  as  well 
as  upon  the  law.  See  sections  268,  272.  Morgan  vs.  JBruoe^  1  C.  R 
(N.  S.),  364,  was  decided,  prior  to  the  amendment  allowing  such  an  ap- 
peal upon  the  facts'. 

The  only  exception  to  this  rule,  is  with  reference  to  those  courts  of 

peculiar  jurisdiction,  such  as  the  City  Court  of  Brooklyn,  in  which 

.  there  is  only  one  judge,  and  that  judge  empowered  by  statute  to  grant 

a  new  trial,  in  cases  within  his  cognizance.     See  Goulard  vs.  Cagtillon, 

12  Barb.,  126.     See  hereafter,  under  the  head  oi  Aj^peals. 

Exceptions  may  also  be  heard  at  the  general  term  in  the  first  instance, 
where  the  trial  has  been  by  jury,  judgment  being  suspended  in  the 
nean  time,  when  a  special  direction  to  that  effect  has  been  made  by  the 
jourt,  under  section  265. 

This  course  has  been  held  proper,  where  the  whole  question  sought  to 
fae  reviewed,  turned  upon  the  granting  of  a  raotionfor  a  nonsuit  Mo- 
\ony  vs.  Dauoa^  9  Abb.,  86 ;  18  How.,  27. 

Where  exceptions  have  been  thus  reserved,  the  course  prescribed  by 
the  section  must  be  strictly  pursued,  and  judgment  cannot  properly  be 
entered  in  the  mean  time.  Rooaa  vs.  Snyder^  12  How.,  285 ;  In  re 
Welchy  14  Barb.,  396 ;  Morange  vs.  Morris^  20  How.,  257 ;  12  Abb., 
164 ;  Taylor  vs.  Harlow^  11  How.,  285. 

When  brought  on,  the  application  will  be  an  enumerated  motion 
(rule  40).  As  such,  it  must  be  noticed,  and  placed  upon  the  calendar 
in  the  usual  manner.  Although  the  case  does  not  fall  directly  within 
the  terms  of  rule  43,  it  will.be  more  prudent,  and  may  be  held  neces- 
sary, to  have  the  papers  and  points  printed,  as  on  an  appeal.  See  rules 
45  and  46. 

The  decision,  when  made,  will  embrace  the  entry  of  judgment,  and 
present  the  same  features  as  one  on  appeal. 

Exceptions  cannot  be  heard  in  this  manner,  when  the  trial  has  been 
had. by  the  court  or  jeferees,  and  an  order  to  that  effect  will  be  irregu- 
lar. Vide  Wright  vs.  Delajleld,  11  How.,  465 ;  Mallory  vs.  Wood,  U 
How.,  67 ;  3  Abb.,  369 ;  6  Duer,  657. 


PBOOEEDINGS   FOB  NEW  TRIAL. §  242.  451 

But,  where  the  decision  was  right  upon  the  merits,  and  the  parties 
had  consented  to  a  hearing  in  this  form,  tlie  appellate  court  declined  to 
reverse  the  judgment,  holding  the  error  to  be  amendable.  Lak&  Ontor 
rio^  Avhura^  and  New  York  Railroad  Company  vs.  Marvine^  18 
N^.  Y.,  585. 

As  to  the  difficulties,  in  relation  to  the  assessment  of  costs  on  a  hear- 
ing of  this  description,  see  Jackett  vs.  Judd^  18  Jlow.,  385. 

A  verdict  subject  to  the  opinion  of  the  court,  comes  up  for  judgment 
at  the  general  term  in  the  first  instance,  xmder  section  265.  See  below, 
under  that  head. 

(c.)  General  Incidents. 

If  a  new  trial  be  granted,  the  cause  is,  as  it  were,  remitted  back  to 
the  stage  of  the  original  joinder  of  issue,  and  must  be  brought  on  a  sec- 
ond time  for  trial,  in  regular  form  and  in  due  course.  The  only  diflTer- 
ence  between  the  second  trial  and  the  firet,  will  be  the  clearer  views 
which  the  parties  will  have,  as  to  what  will  or  will  not  be  considered 
as  admissible,  either  in  point  of  evidence  or  of  argument.  If  the  de- 
cision on  the  motion  have  been  in  writing,  it  may  be  made  use  of  for 
this  purpose,  and  the  judge  may  probably  require  a  copy  for  his  informa- 
tion, which  should  be  in  readiness  accordingly.  The  date  of  the  issue 
on  the  second  trial  will  be  that  of  the  original  joinder,  without  regard 
to  the  subsequent  proceedings,  and  the  cause  will  accordingly  take  a 
higher  place  on  the  calendar,  and  come  on  at  an  earlier  period. 

If  the  party  who  has  applied  for  and  obtained  a  new  trial,  neglect  to 
proceed,  it  is  competent  for  his  adversary  to  do  so,  and  set  down  the 
cause  in  due  order,  in  the  usual  manner.  Gale  vs.  Hoysradt^  3 
Uow.,  47. 

Where  a  new  trial  is  granted  on  the  defendant's  application,  it  will, 
however,  be  necessary  for  him  to  serve  a  copy  of  the  order  on  the  plain- 
tiff, before  he  can  be  in  a  situation  to  move  to  dismiss  the  latter's  com- 
plaint, for  not  proceeding  to  trial.  But,  where  the  new  trial  has  been 
granted  on  the  plaintiff's  application,  the  contrary  is  the  case.  Robb 
vs.  JeweU^  6  How.,  276. 

If  a  new  trial  be  granted  on  the  facts,  of  course  the  exceptions  taken 
upon  the  original  hearing  are  no  longer  of  any  practical  operation.  If, 
however,  the  application  be  refused,  a  further  review  may  be  obtained 
on  those  exceptions,  which  must  be  brought  on  in  due  course,  when 
separated. 

The  fact  that  the  cause  has  once  been  tried  by  a  jury,  does  not  pre- 
clude the  right  of  either  party  to  move  for  a  reference,  in  a  case  involv- 
ing the  examination  of  a  long  account,  where  a  new  trial  has  been 
granted.    Brown  vs.  Bradshaw^  8  How.,  176 ;  1  Duer,  635. 
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An  amendment  as  to  parties  is  obtainable  also,  on  motion,  where 
proper;  but  it  will  not  be  granted,  it  seems,  on  the  motion  for  a 
new  trial,  but  only  on  a  special  application.  Travis  vs.  TobiiKj  8 
How.,  333. 

§  243,  Resettlement  after  Hearing. 

This  may  take  place,  either  for  the  purpose  of  separating  exceptions 
from  a  case  heard  at  special  term,  and  the  decision  there  made  submitted 
to,  in  order  to  bring  such  exceptions  up  for  review  by  the  general 
term,  on  questions  of  law  only,  unencumbered  by  statements  of  fact; 
or,  after  the  decision  by  that  branch  of  the  court,  for  the  purpose  of 
putting  the  case,  as  originally  stated,  into  a  shape  conformable  to  the 
regulations  of  the  Court  of  Appeals,  for  the  purposes  of  ulterior  review. 
The  former  is  in  accordance  with  the  previous  practice  of  turning  a  case 
into  a  bill  of  exceptions,  by  leave  of  the  court.  This  leave  was  an  essen* 
tial  preliminary.  See  Smith  vs.  Caswell^  4  How.,  286 ;  Benedict  vs. 
New  York  mid  Harlem  Railroad  Company^  3  C.  R.,  15 ;  8  L.  O.,  168; 
though,  in  some  cases,  a  disposition  was  shown  to  relax  the  strictness  of 
the  rule.  See  Hastings  vs.  McKirdey^  3  C.  R.,  10 ;  Hanmiond  vs.  Hasr 
ard^  10  L.  O.,  50 ;  Oakley  vs.  AspinwaU^  1  Sandf.,  694. 

But,  since  the  amendment  of  1852,  a  bill  of  exceptions  is  no  longer 
necessary,  and  when  the  case  comes  up  before  the  general  term  in  the 
shape  of  an  appeal  from  an  order,  granting  or  refusing  a  new  trial  upon 
the  facts,  in  connection  with  an  appeal  from  the  judgment,  no  separa- 
tion will  be  necessary,  inasmuch  as  the  whole  document  will  be  mate- 
rial for  the  purposes  of  the  hearing. 

But,  when  exceptions  are  directed  to  be  heard  at  general  term,  and  a 
case  has  also  been  made,  and  that  case  is  not  brought  up  for  review  at 
the  same  time  on  appeal,  in  relation  to  the  questions  of  fact ;  or,  when  the 
unsuccessful  party,  on  the  motion  for  a  new  trial,  abandons  that  portion 
of  the  case,  and  does  not  appeal  from  the  decision  of  the  single  judge, 
then  it  may  be  necessary  to  separate  the  exceptions  froni  the  case,  in 
order  that  the  questions  of  law  may  come  up  before  the  general  term, 
unencumbered  by  irrelevant  matter. 

And  special  authority  for  this  purpose  is  conferred  by  section  264, 
thus: 

If  the  exceptions  be  in  the  fu'st  instance  stated  in  a  case,  and  it  be  after* 
wards  necessary  to  separate  them,  the  separation  may  be  made,  under  the 
direction  of  the  court,  or  of  a  judge  thereof. 

Prior  to  the  revision  of  1858,  there  were  special  rules  providing  for 
this  proceeding,  but,  in  that  year,  they  were  stricken  out,  and  the  prac- 
tice is  left  to  the  discretion  of  the  judge.    There  can  be  no  doubt,  how- 
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ever,  but  that  the  proper  course  to  pursue  will  be  substantially  in 
accordance  with  that  on  the  original  preparation  of  the  case,  under  rule 
34.  The  draft  of  the  exceptions,  as  proposed  to  be  separated,  should  be 
prepared  and  served  by  the  moving  party  ;  his  adversary  should  pre- 
pare amendments,  and  the  exceptions  and  amendments  should  be  settled 
by  the  judge  or  referee  before  whom  the  case  was  tried,  in  the  same 
manner,  and  the  same  rules  as  to  filing,  &c.,  should  be  observed. 

On  a  separation  of  this  description,  it  will  not  be  competent  to  intro- 
duce any  exception  whatever,  which  was  not  taken  at  the  time  of  the 
original  trial,  or  in  due  time  afterwards,  when  heard  by  the  court  or 
referees.  Beach  vs.  Gregory^  1  Hilt.,  201 ;  3  Abb.,  78 ;  affirming  same 
easey  2  Abb.,  203.  And  it  will  be  too  late  to  make  an  application  for 
the  purpose,  after  the  decision  of  an  appeal,  with  a  view  to  a  rehearing, 
thoagh  the  court  may  correct  a  mis-statement.  jFish  vs.  Wood^  2 
Abb.,  419. 

When  exceptions  have  been  separated,  for  the  purpose  of  carrying  up 
the  case,  on  questions  of  law  only,  on  appeal,  it  will  be  regular  to  enter 
up  judgment,  on  their  being  filed,  unless  it  be  otherwise  provided. 
Pending  the  separation,  a  stay  should  be  applied  for  in  the  usual  man- 
ner. If  separated  after  the  entry  of  judgment,  but  before  the  hearing 
of  the  appeal,  provision  should  be  made  eitlier  in  the  original  order,  or 
by  subsequent  application,  for  annexation  to  the  record  of  the  substi- 
tuted exceptions,  when  so  settled. 

a.)  Resettlement  for  Court  of  Appeals. 

But  the  more  usual  form  of  proceeding,  is  that  by  which  matter, 
relating  to  questions  of  fact  only,  is  sought  to  be  expunged  from  the 
case  as  originally  made,  for  the  purposes  of  an  appeal  to  the  Court  of 
Appeals. 

As  that  tribunal  will  not  take  cognizance  of  errors  of  fact,  but  only 
of  errors  of  law,  such  a  separation  is  indispensable,  whenever  the  case, 
as  originally  prepared,  contains  detailed  statements  of  evidence. 

The  rule  which  prevails  there,  is  thus  stated  in  Livingston  vs.  Sad- 
diff^  2  Comst.,  189 ;  3  How.,  417 :  *'  As  to  questions  decided  by  the 
referee,  in  receiving  or  rejecting  evidence,  and  the  like,  the  case  is  in 
the  nature  of  a  bill  of  exceptions,  and,  as  to  the  merits,  it  is  in  the 
nature  of  a  special  verdict,  which  must  find  facts,  and  not  the  mere 
evidence  of  facts." 

That  rule  is  still  more  fully  stated  in  Esterly  vs.  Cbfo,  3  Comst.,  502 
(505),  in  relation  to  a  trial  by  referees.  "  For  the  purpose  of  a  review 
in  an  appellate  court,  a  case,  containing  a  statement  of  facts,  not  the 
evidence  before  the  referees,  but  the  conclusions  of  fact  drawn  from  that 
evidence  by  the  court  of  original  jurisdiction,  must  be  settled  by  the 
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court,  so  as  to  leave  nothing  for  the  appellate  court  but  questions  of  law, 
arising  out  of  established  facts :  Second,  this  case  must  be  inserted  in 
the  judgment  record,  with  proper  entries,  to  show  a  motion  to  set  aside 
the  report,  and  its  denial,  and  judgment  thereon.  (N.  B. — ^The  decision 
was  made,  when  the  mode  of  review  of  a  report  was  different.)  Third, 
if  mere  evidence  is  inserted  in  the  case,  the  appellate  court  will  not 
pass  upon  it ;  and.  Fourth,  the  appellate  court  has  no  authority  to 
review,  in  any  way,  the  settlement  of  the  case  in  the  court  below,  but 
must  take  the  facts  to  be  truly  stated."  See  also  £orst  vs.  Spdman^  4 
Comst.,  284 ;  Sturgia  vs.  Merry ^  2  Comst.,  189 ;  3  How.,  418 ;  JoAnsan 
vs.  WhiUock,  3  Kern.,  344  ;  12  How.,  571. 

And  the  same  nile  was,  and  is  equally  applicable  to  a  case,  where  the 
trial  was  by  jury.  It  is  thus  stated  in  Price  vs.  Powell,  3  Oomst.,  322: 
A  bill  of  exceptions  should  give  a  plain  and  concise  statement  of  the 
facts,  out  of  which  the  questions  of  law  arise,  and  the  evidence  should 
not  be  set  forth,  in  detached  and  scattered  parcels.  If  loosely  prepared, 
every  doubt  about  facts,  should  be  turned  against  the  party  making  the 
bill.  See  also  Zahriskie  vs.  Smithy  1  Kern.,  480  (482).  See,  as  to  the 
rule  in  the  same  court  in  such  cases,  or  on  a  trial  by  the  court.  Living- 
Hion  vs.  Raddiff ;  Wright  vs.  Douglass,  and  King  vs.  Dennis,  2  Comst, 
189.   See  also  below,  under  the  head  of  Preparation  of  a  Special  Verdict. 

When  exceptions  have  been  heard  at  the  general  term  in  the  first 
instance,  and  the  appeal  is  from  the  judgment  there  given,  tlie  fact  of 
their  being  separately  stated,  will  be  patent  upon  the  face  of  the  record, 
and  a  motion  to  dismiss  will  be  denied.  Zahriskie  vs.  Smith,  1  Kern.,  480. 

The  same  rule  will  of  course  hold,  when  the  hearing  at  general  term 
appears  to  have  been  had  upon  exceptions  only. 

Or,  where  it  appears  on  the  face  of  the  record,  that  the  same  matters 
were  necessary  to  be  stated,  "  whether  the  object  be  to  move  the  court 
below,  as  upon  a  case,  or  as  upon  a  bill  of  exceptions.  In  such  cases, 
of  course  no  separation  would  be  possible,  because,  by  the  supposition, 
all  the  matters  contained  are  material  in  either  aspect."  Vide  Zabriskie 
vs.  Smith,  1  Kern.,  480  (483). 

The  following  further  dicta  appear  in  the  opinion  in  Zahriskie  vs. 
Smith,  above  cited :  "  In  all  cases,  where  matters  are  contained  in  a 
case,  containing  exceptions,  which  are  not  necessary  to  present  the  legal 
questions  arising  upon  the  exceptions,  a  separation  should  take  place, 
so  that,  upon  the  appeal  to  this  court,  the  questions  of  law  may  be  pre- 
sented, unencumbered  by  irrelevant  matter.  That  this  is  the  only  correct 
course  of  practice  is  plain." 

Again,  towards  the  close  of  the  opinion :  "  In  all  cases,  therefore, 
where  the  return  to  this  court  does  not  show  that  the  exceptions  were 
stated  separately,  according  to  the  statute,  and  not  in  a  case,  we  must 
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require  that  they  shall  appear  upon  the  retnrn  to  have  been  separated 
from  the  case,  under  the  direction  of  the  court  below,  or  of  a  judge 
thereof,  or  that  the  court  below,  or  a  judge  tliereof,  has  determined 
that,  in  the  particular  case,  no  separation  was  possible"  (1  Kern.,  484). 

And,  unless  this  so  appears,  tlie  appeal  will  be  liable  to  be  dismissed 
upon  motion.     Same  case. 

The  same  rule,  as  to  the  dismissal  of  an  appeal,  will  be  acted  upon 
when  a  case  has  been  tried  by  the  court  or  by  referees.  The  finding 
must  settle  the  material  facts,  and  they  must  come  up  in  that  shape,  and 
not  in  a  detail  of  the  evidence.  Griacom  vs.  The  Mayor  of  New  Yorkj 
2.  Kern.,  586  ;  Colie  vs.  Brcmn,  1  C.  E.  (N..  S.),  416. 

And  this  finding  must  be  separately  made,  in  the  mode  prescribed  by 
sections  268  and  272.  The  court  will  not  look  for  it  elsewhere,  not 
even  into  tlie  decision  or  report,  though  it  may  contain  the  same 
matter.  Johnson  vs.  WhitlocTc^  3  Kern.,  344  ;  12  How.,  571 ;  Hunt  vs. 
Bloomer,  3  Kern.,  341 ;  12  How.,  567 ;  Otis  vs.  Spencer,  16  K  Y.,  610  ; 
15  How.,  425;  6  Abb.,  127;  WeatcoU  vs.  Thompson,  16  K  Y.,  613; 
Titus  vs.  Orvis,  16  N.  Y.,  617  ;  Viele  vs.  Troy  and  Boston  Railroad 
Ci/mpany,  20  X.  Y.,  184  ;  Turner  vs.  Ilaight,  16  N.  Y.,  465  ;  Bissell  vs. 
nanUin,  20  N.  Y.,  519 ;  Mills  vs.  Thurshyi^o.  11),  12  How.,  417 ;  Smith 
vs.  Grant,  15  N.  Y.,  590 ;  Cady  vs.  AUen,  18  N.  Y.,  573  ;  and  Magie 
vs.  Baker,  4  Kern.,  435.  In  this  last  decision  tlie  essentials  of  the  case 
to  be  made  for  review  upon  a  trial  of  this  nature,  will  be  found  fully 
stated  in  the  opinion  (pp.  437,  438),  whiish  may  be  safely  referred  to,  ae 
a  guide  on  the  occasion  of  a  resettleiiient.  See  also,  especially,  West- 
cott  vs.  Thompson,  supra,  16  N.  Y.,  613  (614).  See,  however,  as  to 
allowing  an  appeal  to  stand,  when  the  case  made,  contained  the  essen- 
tials necessary  for  a  proper  review,  though  informally  assembled, 
S7nith  vs.  Grant,  15  N.  Y.,  590  (592). 

When  the  separation  of  exceptions,  or  the  insertion  of  a  finding  of 
the  above  nature  is  necessary,  or  the  case  otherwise  requires  correction 
or  abbreviation,  to  confonn  to  the  requirements  of  the  court  above,  an 
application  should  be  made  to  the  court  below  for  the  purpose. 

If  made  before  the  return  is  filed,  or  the  case  served  in  the  court 
above,  an  extension  of  the  time  for  those  purposes  will  be  expedient, 
and  application  may  be  made  for  it  to  a  judge  of  the  court  above,  ex 
parte,  on  aflSidavit  of  the  facts.  It  should  be  asked  for,  until  the  next 
terra  of  the  court,  or  such  other  time  as  may  be  necessary ;  nor  will 
tliere  be  any  difficulty  in  this  respect,  an  order  of  a  judge  of  that  tri- 
bunal, not  being  subject  to  the  twenty  days'  limitation  imposed  on  ex 
parte  orders  below,  by  section  401. 

Even  when  the  return  has  been  actually  filed,  the  application  to  the 
court  below  will  be  equally  competent.     A  judge  at  special  term  has 
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power  to  make  the  order,  ror  will  it  be  necessary  to  apply  to  the  court 
above,  for  a  remitter  of  the  record.     Witbech  vs.  Waine^  8  How,,  433. 

An  application  of  this  last  nature,  is  usually  the  result  of  leave  given 
by  the  court  above  to  make  it,  consequent  upon  a  motion  by  the  adverse 
party,  or  otherwise.  See  below,  book  XIII.,  chapter  III.,  section  318, 
as  to  the  special  practice  of  that  tribunal. 

In  Livingston  vs.  Millar,  7  How.,  219,  where  exceptions  actually  taken 
were  imperfectly  stated,  the  Court  of  Appeals  stayed  the  argument,  to 
give  the  appellant  an  opportunity  to  make  such  an  application ;  and 
directed  that  the  return,  after  amendment,  should  retain  its  original 
date  of  filing. 

Under  the  practice  of  the  Court  of  Appeals,  the  making  or  correction 
of  the  requisite  finding  of  facts,  must  be  by  the  judge  or  referee,  and 
not  by  the  general  term.  See  Mills  vs.  Thursby  (No.  11),  12  How.,  417, 
rejecting  such  a  finding,  as  prepared  by  the  general  term  under  liUls 
vs.  TJiurshy  (No.  9),  11  How.,  134. 

But  in  the  same  case,  12  How.,  417,  the  court  above  allowed  the 
amended  case  to  take  the  place  of  that  on  the  return,  so  far  as  it  sub- 
stituted an  abridged  statement  of  the  evidence,  presenting  the  excep- 
tions taken  below  in  proper  form. 

Rule  38  of  the  Supreme  Court,  inserted  on  the  revision  of  1858,  pro- 
vided, on  the  contrary,  for  a  finding  of  facts  by  the  general  term,  to  be 
annexed  to  the  record  and  returned  to  the  Court  of  Appeals,  and  direct- 
ed a  form  of  procedure,  by  which  such  finding  should  be  settled,  in  a 
similar  manner  to  the  settlement  of  a  case.  See  Smith  vs.  OrarU^  17 
How.,  381,  decided  under  this  rule,  and  holding  that  it  was  not  proper 
for  the  case  to  be  sent  back  to  the  referee  for  that  purpose.  See  also 
CaUin  vs.  Cole,  19  How.,  82 ;  10  Abb.,  387. 

These  cases,  and  the  rule  itself,  seem  to  be  in  direct  conflict  with 
Mills  vs.  Thursby  (No.  11),  above  cited.  See  also  order  of  the  court 
above,  recited  in  Catlin  vs.  Cole,  supra.  The  legislature  has  now 
declared,  by  the  amendment  of  1860,  that  no  such  finding  of  facts  by 
the  general  term,  as  is  provided  for  by  rule  38,  shall  be  required  for  a 
review  in  the  Court  of  Appeals,  so  that  the  rule  may  be  considered  as 
superseded. 

The  application  must  of  course  be  made  on  the  usual  notice,  ground- 
ed on  the  pleadings  and  case,  and  such  additional  aflidavits,  if  any,  as 
may  be  necessary  to  show  clearly  what  is  required.  If  for  a  separation 
of  exceptions,  it  should  ask  that  it  be  made  under  the  direction  of  the 
court  or  a  judge  thereof,  in  the  terms  of  section  268.  If  for  a  resettle- 
ment of  the  case,  or  the  addition  or  amendment  of  a  statement  of  facts, 
that  it  be  made  by  the  judge  or  the  referee  who  tried  the  cause,  asking, 
in  addition,  that  the  exceptions,  when  separated,  or  the  case,  when 
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resettled,  be  annexed  to  the  judgment-record,  and  substituted  for  that 
already  forming  part  of  it ;  and,  if  a  return  has  already  been  made, 
then  that  the  clerk  of  the  court  do  make  a  further  return  of  the  substi- 
toted  document  to  the  court  above.  It  is  properly  made  at  special 
term. 

If  the  application  be  made,  pureuant  to  leave  granted  by  the  appellate 
tribnnal,  it  will  usually  be  unnecessary  to  apply  again  for  leave  to  sub- 
stitute the  amended  return,  as  the  original  direction  will  most  probably  * 
provide  for  it ;  but,  should  this  not  be  the  case,  an  order  should  be 
applied  for. 

As  to  the  power  of  the  court  below,  to  make  amendments  in  the 
record  pending  an  appeal,  see  Judson  vs.  6Vay,  17  How.,  289  ;  Luyster 
vs.  Sntjjijij  3  How.,  250 ;  Johnson  vs.  Whittoch^  3  Kern.,  344  (349)  ;  12 
How.,  571. 

See  BisseH  vs.  Hamlin^  13  Abb.,  22,  as  to  a  reargument  in  the  court 
below,  on  a  case,  when  resettled. 

§  244.  Law  as  to  New  Trial. 

It  would  of  course  be  perfectly  out  of  place,  to  attempt  in  the  present 
work  a  consideration  of  this  subject,  in  any  thing  like  detail.  It  may  be 
convenient,  however,  to  state  a  few  of  the  more  recent  decisions,  in 
broad  and  general  classes,  without  attempting  for  one  moment  to  go 
into  minor  matters  of  detail. 

The  statutory  right  to  a  new  trial  in  ejectment  has  been  already 
mentioned,  and  the  provisions  referred  to.  This  right  is  not  interfered 
with  by  the  Code,  but  is  still  existent.  See  Roget's  vs.  Wing^  6  How., 
50 ;  Cook  vs.  Passage^  4  How.,  360 ;  Lang  vs.  Ropke^  1  Duer,  701 ; 
10  L.  O.,  70  ;  Bellinger  vs.  Martinddle^  8  How.,  113  ;  Evoms  vs.  Mil- 
lard^ 16  N.  Y.,  619.  But  the  statute  does  not  apply  to  ejectment  for 
non-payment  of  rent.  Christie  vs.  Bloomingdale^  18  How.,  12.  See 
likewise,  as  to  a  new  trial  in  ejectment,  on  an  ordinary  application, 
Briggs  vs.  WeUs^  12  Barb.,  567 ;  Lane  vs.  Oould^  10  Barb.,  264 ; 
Holmes  vs.  L)a/viSj  21  Barb.,  265.  Also,  as  to  the  time  within  which 
such  right  is  exercisable,  Chatauque  County  Bank  vs.  White,  23 
N.  Y.,  347. 

And,  in  cases  where  the  rights  of  an  heir-at-law,  or  the  validity  of  a 
will  arc  involved,  the  courts  will  be  disposed  to  grant  a  new  trial,  in 
analogy  with  the  above  statutory  provisions,  upon  grounds  which,  in  an 
ordinary  case,  would  be  deemed  insufficient.  Clayton  vs.  Yarrington^ 
33  Barb.,  144. 

Where  important  error  of  law  has  been  committed  on  a  trial  by  jury, 
there  must  be  a  new  trial,  whether  it  be  as  regards  the  admission  or 
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rejection  of  evidence,  omission  to  nonsuit,  misdirection,  refusal  to 
cliai^,  error  in  charging,  or  other  miscarriage  on  tlie  part  of  the  pre- 
siding judge. 

See,  as  to  questions  of  evidence :  the  general  rule  being  that,  if  evi- 
dence, which  is  inadmissible^^/*  *^,  has  been  improperly  received,  or  if 
general  evidence,  which  might  have  influenced  the  minds  of  the  jury, 
in  an}'  manner,  has  been  either  improperly  admitted  or  improperly 
rejected,  there  must  be  a  new  trial :   Dayton  vs.  Ryersim^  13  IIow., 
281 ;  Dunning  vs.  Pratt^  4  Duer,  331 ;  Simmons  vs.  De  Barre^  6  Abb., 
188  ;  Leonori  vs.  Bisliop^  4  Duer,  420 ;  Salfnon  vs.  Orser^  5  Duer,  511; 
Wibaot  vs.  EicJiardson^  6  Duer,  328  ;    McAllister  vs.  Sexton^  4  E.  D. 
Smith,  41 ;   Ilealey  vs.  Kinsley^  ihid.^  286  ;  Whiting  vs.  Oti^^  1  Bosw., 
420 ;   Lvly  vs.  Hudson  River  Railroad  Company^  17  N.  Y.,  131 ; 
Erhen  vs.  LoriUard^  19  N.  Y.,  299 ;    Underhill  vs.  New  York  ana 
Harlem  Railroad  Company^  21  Barb.,  489 ;  Main  vs.  Eagle^  1  E.  D. 
Smith,  619 ;    Oatwater  vs.  Nelson,  20  Barb.,  29 ;    Oechs  vs.  Cook,  3 
Duer,  161 ;    Van  Voorhis  vs.  Ilawts,  12  IIow.,  406  ;   Clyde  and  Rose 
Plank  Road  Company  vs.  Baker ^  12  How.,  371 ;  aflirmed,  22  Barb., 
323 ;  Stanton  vs.  Wetherwax,,  16  Barb.,  259 ;  Patehin  vs.  Astor  Mutual 
Insurance  Company,  3  Kern,  268  ;    Clark  vs.  CrandaU^  3  Barb.,  612 ; 
Weeks  vs.  Lowei^re^  8  Barb.,  530 ;   Boyle  vs.  Coleman^  13  Barb.,  42 ; 
Dresser  vs.  Ainsworth,  9  Barb.,  619  ;  Mm*ray  vs.  Smdthj  1  Duer,  412; 
Rohison  vs.  Lyle^  10  Barb.,  512 ;  Taylor  vs.  ClmrcK^  4  Seld.,  452  (460); 
rovcr:^ing  same  case,  1  E.  D.  Smitli,  279  ;  Brown  vs.  Richardson,  20  X. 
Y.,  472 ;    Van  Valen  vs.  Schermerhom,  22  How.,  416 ;  Cassard  vs. 
Uinman,  6  Bosw.,  8 ;   Ward  vs.  Washington  Insurance  Company^  6 
Bosw.,  229. 

The  same  rules  as  to  the  admission  or  rejection  of  evidence,  apply  also 
when  the  trial  is  by  the  court  or  referees,  and  an  important  error  of  this 
nature  has  been  committed.  See  Belden  vs.  Nicolay^  4  E.  D.  Smith, 
14;  Ilahn  vs.  Van  Doren^  1  E.  D.  Smith,  411  (cases  of  appeal  from  a 
justice's  court) ;  Demilt  vs.  Leonard,  19  How.,  1 82 ;  WiUiains  vs.  Filch, 
18  N.  Y.,  546  ;  Brown  vs.  Colie,  1  E.  D.  Smith,  265  :  Rippowam  Com- 
pany vs.  Strong,  2  Hilt.,  52 ;  Anderson  vs.  Busteed,  5  Duer,  485 ; 
Johnson  vs.  Mcintosh,  31  Barb.,  267 ;  Gellatly  vs.  Lowery,  6  Bosw., 
113.  See  also  Stanton  vs.  WetherwaXy  16  Barb.,  259  :  Carrie  vs.  Cowles^ 
6  Bosw.,  452. 

An  erroneous  disregard  of  a  material  variance,  will  also  form  ground 
for  a  new  trial.  See  Johnson  vs.  Mcintosh,  supra  /  Texier  vs.  Gouin, 
5  Duer,  389 ;  CaUin  vs.  Hansen,  1  Duer,  309 ;  Sailers  vs.  Genin,  3 
Bosw.,  250 ;  7  Abb.,  193.  Or,  on  the  other  hand,  an  omission  to  dis- 
regard, or  to  grant  an  amendment,  in  respect  of  one  wholly  immate- 
rial    Willis  vs.  Orser^  6  Duer,  322  ;  Rogers  vs.  Verona^  1  Bosw.,  417. 
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An  omission  to  nonsuit,  or  allowing  the  caso  to  go  to  the  jnry  withont 
evidence,  or  on  a  question  which  clearly  belongs  to  the  court,  will,  of 
course,  be  error,  inrolviilg  a  new  trial.  See  Dasccyinb  vs.  Buffalo  and 
State  Zins  Railroad  Company^  27  Barb.,  221 ;  Mackey  vs.  New  York 
Central  Railroad  Company^  27  Barb.,  528.  See  above,  chapter  I.  of 
the  present  book,  and  cases  there  cited.  An  erroneous  nonsuit  will,  of 
course,  form  ground  for  reversal. 

Where  a  mistrial  Ji^  been  had,  as,  where  a  verdict  subject  to  the 
opinion  of  the  coui*!,  has  been  directed,  when  the  case  did  not  present 
questions  of  law  only,  a  new  trial  must,  of  course,  take  place.  See  Cobb 
vs.  Cornish,  16:  N.  Y.,  602  ;  15  How.,  407 ;  6  Abb.,  129 ;  Gilbert  vs. 
Beach,  10  K  Y.,  606;  Bangs  vs.  Palmer,  16  How.,  542;  EuU 
vs.  Wheeler,  7  Abb.,  411 ;  Ilavemeyer  vs.  Cwnningham,  8  Abb.,  1 ; 
Biichjanaai  va  Cheeseborough,  5  Duer,  238. 

So  also,  wliere,  by  an  interlocutory  decision  in  the  progress  of  the  trial, 
a  right,  claimable  by  either  party,  has  been  violated,  or  he  has  been 
denied  a  privilege,  which  ought  in  justice  to  have  been  accorded  to  him. 
See,  as  to  allowing  the  wrong  party  to  begin,  unless  it  be  shown  that 
no  injury  resulted,  Huntington  vs.  Conkey,  33  Barb.,  218.  As  to  a 
refusal  to  admit  further  evidence,  after  a  technical  resting,  in  order  to 
supply  a  patent  defect.  Lewis  vs.  Ryder,  13  Abb.,  1.  Or,  to  introduce 
additional  evidence  in  contradiction,  where  the  testimony  is  balanced. 
Ward  vs.  Washington  Insurance  Company,  6  Bosw.,  229.  But,  as  a 
general  rule,  the  exercise  of  discretion  will  not  be  reviewed.  See  cases 
below  cited. 

So  likewise,  where  the  judge  has  misdirected  the  jury ;  or,  when  so 
requested,  has  refused  to  charge  upon  any  important  point.  Story  vs. 
Brennan,  15  N.  Y.,  524 ;  Gardner  vs.  Clark,  21  N.  Y.,  399  ;  Hicka 
vs.  Foster,  13  Barb.,  663  ;  Wallace  vs.  Mayor  of  New  York,  2  Hilt,  440 
(452) ;  18  How.,  169 ;  9  Abb.,  40 ;  St,  John  vs.  The  Same,  6  Duer,  315 ; 
13  How.,  527 ;  Conner  vs.  Hudson  River  Railroad  Company,  6  Duer, 
375  ;  Walter  vs.  Post,  6  Duer,  363  ;  Castanos  vs.  Ritter,  3  Duer,  370  ; 
Hill  vs.  Beebe,  3  Kern.,  556  ;  Button  vs.  Hudson  River  Railroad  Com- 
pany, 18  N.  Y.,  248  ;  Ives  vs.  Humphreys,  1  E.  D.  Smith,  196  (203) ; 
Brush  vs.  Kohn,  14  Abb.,  51.  Or, -where  he  has  omitted  to  give  proper 
directions.  Marston  vs.  Vvltee,  12  Abb.,  143.  See  also,  as  to  a  charge 
by  a  justice  of  the  peace,  Stroud  vs.  Butler,  18  Barb.,  327 ;  Pettit  vs. 
Ide,  12  Abb.,  44.  Sec  also,  as  to  this  subject,  the  first  and  third  chap- 
ters of  the  present  book.        • 

The  above  principles  are,  however,  subject  to  one  very  important 
modification.  If  it  clearly  appear  that  an  error  of  the  above  nature, 
though  in  fact  committed,  was  either  corrected,  or  rendered  unimpor- 
tant in  the  subsequent  progress  of  the  trial ;  or  that  it  was  in  itself  imma- 
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terial ;  or  that  it  was  not  calculated  to  mislead,  and  did  not,  in  fact, 
mislead  the  jury ;  or  that  their  verdict  has  not  been  in  any  wise  affected 
by  it;  or  that  such  error  has  not,  in  fact,  worked  any  injury  whatever 
to  the  losing  party,  the  court  will  be  disposed  to  refuse  a  new  trial,  and 
has  frequently  done  so.  But  the  case  must  be  brought  clearly  within 
one  of  these  categories.  If  it  be  in  any  way  doubtful,  whether  the  error 
may^  or  may  not,  have  had  some  prejudicial  eflfect,  the  strict  rale  will 
not  be  relaxed.  See  Murray  vs.  Smithy  1  Duer,  412 ;  Vallance  vs. 
Kirig,  3  Barb.,  548  ;  AUen  vs.  Way,  7  Barb.,  585 ;  3  C.  K.,  243  ;  Stod 
dard  vs.  Long  Island  Railroad  Company,  5  Sandf.,  180 ;  Lyon  vs. 
MarshaU,  11  Barb.,  241 ;  Bogart  vs.  Vermilyea,  6  Seld.,  447;  People 
vs.  Cook,  4  Seld.,  67 ;  Ledyard  vs.  Jones,  3  Seld.,  550 ;  Sperry  vs.  Miller, 
16  N.  Y.,  407  (412) ;  St,  John  vs.  American  Mutual  Life  Insurance 
Company,  2  Duer,  419  (428) ;  12  L.  O.,  265  ;  PaHridge  vs.  Badger,  25 
Barb.,  146  (174) ;  Gildersleeve  vs.  Mahony,  5  Duer,  383 ;  Morgan  vs. 
Eeed,  7  Abb.,  215 ;  jDww  vs.  Short,  16  How.,  322 ;  Castree  vs.  Gavelle, 
4  E.  D.  Smith,  425  ;  Martin  vs.  Garrett,  4  E.  D.  Smith,  346  ;  Hunt 
vs.  Bennett,  4  E.  D.  Smith,  647 ;  Pendleton  vs.  Empire  Stone  DresHng 
Company,  19  N.  Y.,  13 ;  Belmont  vs.  Coleman,  1  Bosw.,  188  ;  Cook  vs. 
Litchfield,  2  Bosw.,  137 ;  Hopkins  vs.  Grinn^U,  28  Barb.,  533  ;  Stanton 
vs.  Wetherwax,  16  Barb.,  259  (261) ;  Horner  vs.  Wood,  16  Barb.,  386  ; 
Shorter  vs.  The  People,  2  Comst.,  193 ;  Alston  vs.  Jones,  17  Barb.,  276 ; 
Gardner  vs.  Clark,  17  Barb.,  538 ;  Fay  vs.  Jones,  18  Barb.,  340 ;  Needles 
vs.  Howard,  1  E.  D.  Smith,  54 ;  Breidert  vs.  Vincent,  1  E.  D.  Smith, 
542  ;  Miller  vs.  Eagle  Life  and  Health  Lxeurance  Company,  2  E.  D. 
Smith,  268  ;  Beach  vs.  Raymond,  2  E.  D.  Smith,  496  ;  Mayor  of  New 
York  vs.  Mason,  4  E.  D.  Smith,  142 ;  1  Abb.,  344 ;  Forrest  vs.  For- 
rest, 6  Duer,  102 ;  3  Abb.,  144 ;  Lowery  vs.  Steward,  3  Bosw.,  605 ; 
Renaitd  vs.  Peck,  2  Hilt.,  137 ;  Schenectady  and  Saratoga  Plank  Hood 
Company  vs.  Thatcher,  1  Kern.,  102  ;  City  Bank  of  Brooklyn  vs.  Pear- 
horn,  20  IS,  Y.,  244  (246) ;  Colegrove  vs.  New  Haven  and  New  York 
and  New  York  and  Harlem  Railroad  Companies,  20  N.  Y.,  492 ; 
•  McConihe  vs.  New  York  and  Erie  Railroad  Company,  20  N.  Y.,  495 ; 
Durgin  vs.  Ireland,  4  Kern.,  322 ;  Ketneys  vs.  Richards,  11  Barb.,  312  ; 
Mathews  vs.  Povltney,  33  B.arb.,  12?  (136) ;  Holdarie  vs.  Butterworih, 
6  Bosw.,  1 ;  Kent  vs.  Harcourt,  33  Barb.,  491 ;  Munro  vs.  Potter,  34 
Barb.,  358  ;  22  How.,  49.  So, also,  as  to  immaterial  irregularity  on  the 
part  of  a  juror.  Fash  vs.  Byrnes,  14  Abb.,  12. 

A  questionable  exercise  of  discretion  constitutes  no  ground  for  a  new 
trial,  where  no  positive  legal  right  is  violated.  St,  John  vs.  Northrup, 
23  Barb.,  25 ;  Stacy  vs.  Graham,  3  Duer,  444 ;  Silverman  vs.  Fore- 
man, 8  E.  D.  Smith,  322  ;  Chaneel  vs.  Barclay,  1  E.  D.  Smith,  384 ; 
Peck  vs.   Richmond,  2  E.   D.   Smith,   380 ;    Henry  vs.  Lowell,  16 
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Barb.,  268  ;  Cheney  vs.  Amoldy  18  Barb.,  434 ;  Anthony  vs.  Smithy  4 
Bosw.,  503. 

Where  improper  evidence  has  been  received,  without  exception  taken 
at  the  time,  the  question  being  reserved,  and,  at  the  close  of  the  case, 
the  judge  instructs  the  jury  to  disregard  it,  the  objection  cannot  be 
maintained.  McKnight  vs.  Dunlap^  1  Seld.,  537.  See  also  Durgin 
vs.  Ireland^  4  Kern.,  322 ;  Travis  vs.  Barger^  24  Barb.,  614.  But,  if 
the  evidence  has  been  taken  under  exception,  a  subsequent  direction  to 
the  jury  to  disregard  it  will  not  cure  the  defect.  Erben  vs.  LariUardy 
19  N.  Y.,  299. 

And,  in  general,  the  rule  as  to  the  disregard  of  a  comparatively 
unimportant  error,  is  more  strict,  when  the  matter  comes  up  as  a  ques- 
tion of  law  on  exceptions,  than  when  a  new  trial  is  sought  upon  the 
facts.  See  Fry  vs.  Bennett^  4  Duer,  651 ;  Billings  vs.  VanderhecJc^  23 
Barb.,  546  (555). 

On  the  hearing  of  a  motion  of  the  latter  description,  defects  at  the 
trial,  arising  from  the  omission  to  produce,  or  properly  authenticate 
matters  of  documentary  evidence,  have  even  been  allowed  to  be  sup- 
plied. Bank  of  Charleston  vs.  Emeric^  2  Sandf.,  718 ;  Markoe  vs. 
Aldrich^  1  Abb.,  55 ;  Fry  vs.  Bennett^  4  Duer,  651.  But  this  rule  has 
no  application  to  a  motion  on  exceptions,  nor  can  defects  in  parol 
evidence  be  thus  supplied.  See  also  F7'y  vs.  Bennett^  4  Duer,  247; 
1  Abb.,  289. 

In  some  few  instances,  a  new  trial  has  been  granted  where,  on  the  for- 
mer hearing,  the  case  has  been  imperfectly  brought  up,  and  substantial 
justice  has  not  been  done.  Mills  vs.  Van  Voorhies^  20  N.  Y.,  412  (423); 
10  Abb.,  152 ;  reversing  same  case,  23  Barb.,  125  ;  Gorum  vs.  Carey, 
1  Abb.,  285 ;  Darhy  vs.  Pettee,  2  Duer,  139 ;  Kemochan  vs.  New  York 
Bowery  Fire  Ins^irance  Company,  5  Duer,  1 ;  Coming  vs.  Troy  Iron 
and  Nail  Factiyry,  34  Barb.,  485 ;  22  How.,  217. 

See  also,  as  to  allowing  a  new  trial,  when  a  defect  in  the  original 
complaint  has  been  cured  by  amendment,  Bigdow  vs.  Law,  5  Abb., 
455;  Coming  vs.  Coming,  2  Seld.,  97.  So  likewise,  as  to  similar 
defects  in  an  answer,  Depew  vs.  Keyser,  3  Duer,  335  (341). 

Where,  upon  setting  aside  a  verdict  or  report  upon  a  case,  it  is 
apparent  that  no  possible  state  of  proof,  applicable  to  the  issnes,  can- 
entitle  the  party  to  judgment,  the  appellate  court  may  award  it  to  the 
other,  without  granting  a  new  trial.  Edm^nston  vs.  McLeod,  16  N.  Y., 
543.  See  also,  as  to  a  motion  for  the  same  purpose,  Vandeventer  vs. 
New  York  and  New  Haven  Railroad  Company,  27  Barb.,  244 ;  6 
Abb.,  239. 

Although,  as  a  general  rule,  the  verdict  of  a  jury,  or  the  decision  of 
the  com*t,  or  the  report  of  a  referee,  is  conclusive  upon  a  question  of  fact. 
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when  there  is  evidence  to  support  it ;  the  powers  of  the  court  to  grant 
a  new  trial,  where  such  verdict  or  decision  is  against  evidence,  or  on 
clearly  insufficient  evidence,  or  clearly  against  a  preponderating  weight 
of  evidence,  or  where  the  jury  perversely  disregard  the  directions  of  the 
court,  are  undoubted,  and  have  not  been  unfrequently  exercised.  See, 
as  to  the  verdict  of  a  jury.  Van  Neste  vs.  Conover^  20  Barb.,  547 ;  FUh 
vs.  Skut,  21  Barb.,  333 ;  Pine  vs.  Rikert,  21  Barb.,  469 ;  Westbrook 
vs.  Douglass^  21  Barb.,  602 ;  Dolsen  vs.  Arnold,  10  How.,  528 ;  Davis 
vs.  Culver^  13  How.,  62  ;  Fuller  vs.  Williamson^  14  How.,  289 ;  Clark 
vs.  Richards^  3  E.  D.  Smith,  89  ;  Conlan  vs.  Lotting^  3  E.  t).  Smith, 
353 ;  Dougherty  vs.  Gallagher^  3  E.  D.  Smith,  570 ;  BemJuirdt  vs. 
Rensseliur  and  Saratoga  Railroad  Company^  18  How.,  427 ;  Karl  vs. 
Mailiard^  3  Bosw.,  591 ;  Rogers  vs.  Murray^  3  Bosw.,  357 ;  Runten 
vs.  Orient  Mutuul  Insurance  Company^  4  Bosw.,  254 ;  Sheldon  vs. 
Hudson  River  Railroad  Comjjany^  29  Barb.,  226  ;  Heritage  vs.  Hall^ 
33  Barb.,  347  (349) ;  Kinsman  vs.  New  York  Muttml  Insurance  Com- 
pany, 5  Bosw.,  460 ;  Weldon  vs.  Harlem  Railroad  Oompo/ny,  5  Bosw., 
576  ;  W^right  vs.  Orient  Mutual  Insurance  Company,  6  Bosw.,  269 ; 
Ha?nil  vs.  Willetl,  6  Bosw.,  533  (537) ;  Marston  vs.  Vultee,  12  Abb., 
143  ;  East  River  Bank  vs.  Hoyt,  22  How.,  478. 

See  also,  as  to  the  decision  of  a  judge  or  justice,  Cage  vs.  Parker,  25 
Barb.,  141 ;  Dresser  vs.  Van  Pelt,  1  Hilt.,  316  ;  Goldsmith  vs.  Ober- 
meier,  3  E.  D.  Smith,  121 ;  Jacks  vs.  Darrin,  3  E.  D.  Smith,  557 ; 
Baker  vs.  Bonesteel,  2  Hilt.,  397 ;  Wiley  vs.  Slater,  22  Barb.,  506  ; 
Griffin  vs.  Cranston,  1  Bosw.,  281. 

And  as  to  the  report  of  a  referee,  Pearson  vs.  Fiske,  2  Hilt^,  146  5 
Smith  vs.  Schanck,  18  Barb.,  344  ;  Kennedy  vs.  New  York  and  Hai*- 
lem  Railroad  Company,  3  Duer,  659  ;  Dihblee  vs.  MaiUard,  19  How., 
576  ;  Hartman  vs.  Proudfit,  6  Bosw.,  191 ;  Colgrove  vs.  TaUmadge,  6 
Bosw.,  289  ;  Thompson  vs.  Menck,  22  How.,  431 ;  Alien  vs.  Devlin,  6 
Bosw.,  1.  • 

As  a  general  rule,  the  verdict  of  a  jury  on  a  question  of  damages  is 
conclusive,  and  the  principle  will  be  strictly  adhered  to.  But,  when  the 
damages  are  so  extravagant,  as  to  manifest  that  they  are  not  the  result  of 
deliberation,  but  of  passion,  prejudice,  or  corruption,  or  are  so  large  or 
so  small  as  to  force  upon  the  mind  the  conviction  that,  by  some  means, 
the  jury  have  acted  under  the  influence  of  a  perverted  judgment,  the 
court  may  grant  a  new  trial ;  and  it  will  be  its  duty  to  do  so.  See 
Ilager  vs.  Danforth,  8  How.,  435  ;  Collins  vs.  Afbany  and  Schenectady 
Railroad  Company,  12  Barb.,  492 ;  Murphy  vs.  Kip,  1  Duer,  659 ; 
Clapp  vs.  Hudson  River  Railroad  Company,  19  Barb.,  461 ;  Potter 
vs.  Thompson,  22  Barb.,  87 ;  GiUigan  vs.  New  York  and  Harlem 
Railroad  Company,  1  E,  D.  Smith,  453;  Wallace  ^vh.  Mayor  of  New 
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York^  2  Hilt.,  452,  note  ;  Lehmcm  vs.  The  City  of  BrooJdyn^  29  Barb., 
234  ;  Jlarris  vs.  The  Panama  Railroad  Company^  5  Bosw.,  312.  See 
also,  as  to  the  granting  of  a  new  trial,  on  the  ground  of  the  damages 
being  inadequate,  Richards  vs.  Sandford^  2  E.  D.  Smith,  349  ;  CoUina 
vs.  Albany  amd  Schenectady  Railroad  Company^  12  Barb.,  492.  See, 
as  to  an  amendment  for  this  purpose,  Davis  vs.  Smith,  14  How.,  187. 
But  such  an  application  can  only  be  brought  up  upon  a  case  made,  and 
not  on  the  judge's  minutes.     Moore  vs.  Wood^  19  H^w.,  405. 

And,  on  a  motion  of  this  description,  it  is  very  usual  for  the  court  to 
grant  a  conditional  order,  allowing  the  plaintiflT  to  reduce  or  to  increase 
the  damages  by  stipulation,  to  an  amount  named,  and  in  diat  case 
refusing,  but  otherwise  granting  a  new  trial.  See  Potter  vs.  Thomp- 
srm  ;  Richards  vs.  Sandford  ;  Clapp  vs.  Hudson  River  Railroad  Com- 
j)any  /  Gilligan  vs.  Nem  York  and  Harlem  Railroad  Company  /  Wal- 
lace vs.  Mayor  of  Neio  York^  supra;  Clark  vs.  Richards^  3  E.  D. 
Smith,  89  (93) ;  Ripley  vs.  Astor  Insurance  Company^  17  How.,  444 ; 
29  Barb.,  552 ;  Corning  vs.  Coming^  1  C.  K.  (N.  S.),  351 ;  aflSrmed, 
2  Seld.,  97.  And  as  to  a  total  remitter  on  an  erroneous  verdict,  Sherry 
vs.  Freking^  4  Duer,  453 ;  Ives  vs.  Humphreys^  I  E.  D.  Smith, 
196  (203). 

See  similar  disposition  of  an  appeal,  from  an  accounting  had  before 
a  referee,  where  the  error  committed  had  reference  to  one  iteni  only, 
Boyd  vs.  Foot^  5  Bosw.,  110. 

And,  in  several  cases,  where  a  verdict  or  judgment  has  been  erro- 
neous, the  court  have  granted  to  the  adveirse  party  a  similar  option  to 
consent  to  its  correction,  in  that  case  refusing  a  new  trial,  but  granting 
it,  unless  such  correction  be  assented  to.  Holmes  vs.  Weed^  24  Barb., 
546  ;  Goldsmith  vs.  Ohermeier^  3  E.  D.  Smith,  121 ;  Mills  vs.  Fox^  4 
E.  D.  Smith,  220  (224) ;  Underhill  vs.  Crawford,  29  Barb.,  664 ;  18 
How.,  112  ;  Sta^  vs.  Orahamy  3  Duer,  444  (454) ;  McAuley  vs.  Md- 
drum^  9  Abb.,  198  ;  Weisser  vs.  Denison,  6  Seld.,  68.  See  also  Fitz- 
hugh  vs.  Wiman,  5  Seld.,  559,  as  to  modification  of  a  judgment  instead 
of  granting  a  new  trial. 

The  courts  will  impose  some  limitation  on  the  right  of  applying  for  a 
new  trial,  even  where  the  circumstances  are  doubtful.  Thus,  where 
three  successive  verdicts  had  been  rendered,  on  feigned  issues,  against 
a  defendant,  in  a  suit  for  divorce  on  the  ground  of  adultery,  a  fourth 
trial  was  denied  by  the  Court  of  Appeals,  although  the  evidence  was 
purely  circumstantial,  and  not  entirely  conclusive.  Ferguson  vs.  Fer- 
guson, Court  of  Appeals,  18th  April,  1854. 

But,  where  the  action  of  the  jury  on  a  second  trial  was  indicative  of 
bias  i>t  partiality,  a  third  was  granted,  in  Gilligan  vs.  New  York  amd 
Hcniem  Bail/road  Compamy,  1  E.  D.  Smith,  453. 
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Where  a  new  trial  is  granted  by  way  of  favor,  and  not  of  strict  right, 
on  a  question  of  law,  the  payment  of  costs  will  usually  be  imposed  on 
the  applicant,  consisting,  as  a  general  rule,  of  costs  of  the  application, 
and  of  the  former  trial.  See  Kelley  vs.  JJpton^  12  How.,  140 ;  Depew 
vs.  Keyser^  3  Duer,  335  (341) ;  Coming  vs.  Cartmig^  4  Seld.,  97  ;  affirm- 
ing same  caae^  1  C.  K.  (N.  S.),  351 ;  Simmons  vs.  Fay,  1  E.  D.  Smith, 
107 ;  Van  Schuick  vs.  Winne,  8  How.,  5 ;  Ellsworth  vs.  Gooding,  8 
How.,  1 ;  Hicks  vs.  Wallermire,  7  How.,  370 ;  Kennedy  vs.  Harlem 
Railroad  Company,  3  Duer,  659. 

So  also,  where  the  application  is  to  set  aside  a  verdict,  as  against  evi- 
dence, the  rule  is  to  impose  the  payment  of  costs  on  the  applicant 
North  vs.  Sergeant,  33  Barb.,  350 ;  20  How.,  519 ;  Same  vs.  Same,  14 
Abb.,  223 ;  East  River  Bank  vs.  Iloyt,  22  How.,  478 ;  Harris  vs. 
Panama  Railroad  Company,  5  Bosw.,  312  (318) ;  Hamil  vs.  WiUeU, 
6  Bosw.,  533  (538). 

In  awarding  a  new  trial,  the  court  cannot,  as  a  general  rule,  order 
that  it  be  had,  either  wholly  or  in  part,  on  evidence  used  on  the  former 
occasion.  Putnam,  vs.  Cromhie,  34  Barb.,  232 ;  Bissell  vs.  Hamlin, 
13  Abb.,  22.  The  only  mode  in  which  such  evidence  can  be  made 
available,  will  be  by  consent  or  stipulation  between  the  parties.  Where, 
under  the  circumstances  of  the  case,  an  omission  to  make  some  provi- 
sion of  this  nature,  would  work  positive  injustice,  as,  for  instance,  in  the 
event  of  the  decease  of  a  material  witness ;  and  the  new  trial  is  applied 
for,  on  grounds  which  render  its  granting  a  matter  of  favor,  and  not  of 
strict  right,  a  condition  of  this  nature  might  possibly  be  imposed  by 
tlie  court,  not  strictly  as  an  order,  but  as  part  of  the  terms  resting  in  its 
discretion,  on  which,  relief,  not  othemv-ise  claimable  by  the  moving  party, 
may  be  extended. 

§  245.  Other  Motions  for  New  Trial. 

It  remains  to  notice  the  class  of  motions,  not  founded  on  a  case,  or  ex- 
ceptions, but  on  extrinsic  matter,  shown  by  affidavit.  The  class  in 
question  are  those  on  the  ground  of  irregularity  or  fraud,  of  surprise,  or 
of  newly  discovered  evidence. 

(a.)  Motion  for  iBREouLABrry,  ob  Fraud.     . 

A  motion  of  this  nature  will  usually  be  more  appropriately  made  on 
the  judge's  minutes.  See  above,  section  237.  It  is  evident  tliat,  in  al- 
most all  instances,  that  form  of  application  will  be  the  most  proper  in 
that  description  of  cases.  Tlie  irregularities,  if  any  have  been  commit- 
ted, will  then  be  fresh  in  the  mind  of  the  judge,  and  the  actual  proceed- 
ings on  the  trial,  will  necessarily  form  the  ground  on  which  the  motion 
is  made.     As  a  general  rule,  too,  objections  of  this  description  will  be 
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held  to  be  waived,  unless  taken  immediately,  and  urged  in  the  mo»t 
expeditious  and  expedient  form.  In  cases,  however,  should  any  such 
occur,  where  the  irregularity  committed  has  remained  latent,  an  appli- 
cation, grounded  on  affidavits,  may  possibly,  though  not  probably,  be 
entertained  at  a  subsequent  period. 

In  relation  to  a  motion  on  the  ground  of  misconduct  of  the  jury,  and 
the  rule  that  will  be  applied  in  such  cases,  see  Nesmiih  vs.  Clinton 
Fire  Insurance  Company^  8  Abb.,  141.  It  is  also  there  held,  that  when 
the  motion  is  made  before  any  other  judge  than  the  one  who  tried  the 
cause,  it  must  be  grounded  on  a  case  actually  settled.  It  seems  doubt- 
ful, however,  whether  this  doctrine  is  correct,  and  whether  the  better 
way  of  presenting  such  facts  will  not  be  by  affidavits,  served  upon  the 
adverse  party  in  the  usual  manner. 

In  Hastings  vs.  McEirdey^  2  £.  D.  Smith,  45,  an  order  was  made,  by 
which  the  verdict  was  conditionally  set  aside,  on  the  ground  of  a  clan- 
destine suppression  of  papers,  which,  by  consent,  were  to  be  handed  to 
the  jury ;  and  an  issue  was  awarded  to  try  the  question,  which  disposi- 
tion was  affirmed  at  general  term. 

A  motion  on  this  ground,  is  the  proper  mode  of  bringing  up  any  mi- 
nor irregularities  committed  in  the  course  of  the  trial.  See  Miller  vs. 
Porter,  17  How.,  526. 

(A.)  Other  Motions. 

Motions  on  the  ground  of  surprise,  or  newly  discovered  evidence, 
difier  somewhat  from  the  above,  inasmuch  as  they  necessarily  proceed 
on  facts,  external  to  those  which  transpired  at  the  actual  trial,  and 
which  therefore  require  to  be  proved,  and  can  only  be  proved,  by 
external  evidence. 

In  applications  of  this  nature,  the  usual  notice  of  motion  must,  of 
conrse,  be  given,  and  a  stay  of  proceedings  may  be  applied  for,  if  neces- 
sary. The  facts  as  to  the  surprise,  or  as  to  the  discovery  of  new  evi- 
dence, on  which  the  motion  is  grounded,  must  be  shown,  fully  and  dis- 
tinctly, by  affidavit.  The  strongest  possible  case  must  be  made  out  in 
either  event,  the  application  being  of  a  nature  which  the  court  will  not 
be  disposed  to  grant,  unless  its  interference  be  shown  to  be  absolutely 
indispensable,  to  prevent  a  failure  of  justice.  It  must  also  be  shown, 
distinctly  and  affirmatively,  that  the  motion  has  been  made  with  all 
practicable  speed,  after  the  surprise  complained  of,  or  after  the  dis- 
covery of  the  additional  evidence  sought  to  be  introduced.  The  nature 
of  the  proof,  of  the  benefit  of  which  the  applicant  has  been  deprived, 
must  be  clearly  and  unmistakably  indicated,  and  it  must  be  proved  that 
such  proof  is  material  to  the  issue ;  and  not  merely  this,  but  enough 
ought  to  be  shown,  to  raise,  at  the  least,  a  fair  and  hofid  fide  inference^ 
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that,  had  the  surprise  not  occurred,  or  had  the  newly-discovered  evi- 
dence been  introduced,  the  result  of  the  trial  might,  and  probably 
would,  have  been  different.  Unless  all  these  conditions  be  fulfilled,  the 
presumption  in  favor  of  the  past  proceeding  will  be  almost  irresistible, 
and  the  burden  of  negativing  that  presumption  lies,  of  course,  upon  the 
applicant. 

The  motion,  when  made,  must  be  brought  on  in  the  ordinary  manner 
at  special  term.  See  Clarke  vs.  Ward^  4  Duer,  206 ;  and  the  order, 
resting  in  discretion,  will  not  be  appealable.  Sedy  vs.  Chittenden^  10 
Barb.,  303. 

A  motion  for  a  new  trial  on  the  above  grounds,  may,  it  was  held  in 
Merwreau  vs.  PearaaU^  6  How.,  298,  be  made  after  judgment  entered, 
and  even  after  that  judgment  has  been  affirmed  on  appeal ;  but,  if  the 
grounds  of  that  motion  were  known  to  the  parties,  at  the  time  such 
appeal  was  argued,  without  any  steps  being  taken,  the  motion  will  be 
denied  ;  nor  will  the  application  be  granted,  at  that  period,  on  a  mere 
allegation  that  a  witness  was  mistaken  or  surprised  on  his  examination, 
especially  where  the  testimony  of  that  witness  was  merely  cumulative. 

As  a  general  rule,  however,  such  an  application  cannot  be  made  after 
judgment,  especially  in  the  class  of  common  law  actions :  see  Anthony 
vs.  Smith,  4  Bosw.,  603  (509) ;  Peck  vs.  Hiler,  30  Barb.,  655  ;  Barnes 
vs.  HobertSj  5  Bosw.,  73. 

But,  in  proceedings  in  the  nature  of  a  suit  in  equity,  the  rule  is  less 
strict,  in  accordance  with  the  former  chancery  practice.  Nash  vs. 
Wetmare,  33  Barb.,  155. 

Although  a  motion  for  a  new  trial  may  be  grounded  on  alleged 
irregularity  or  surprise,  as  regards  th^  evidence,  it  will  not  be  enter- 
tained, on  any  alleged  miscarriage  on  the  part  of  the  judge.  The 
decision  of  the  latter,  can  only  be  corrected  on  a  case  or  bill  of  excep- 
tions, in  the  usual  fonn.  Craig  vs.  Fanning,  6  How.,  336 ;  WOcass  vs. 
BenneU,  10  L.  O.,  30. 

In  Plait  vs.  Monroe,  34  Barb.,  291,  the  subject  is  fully  examined, 
and  it  is  laid  down  that  motions  of  this  nature  are  addressed  to  the 
discretion  of  the  court,  and,  in  modern  practice,  are  liberally  granted, 
when  in  furtherance  of  justice.  A  new  trial  was  there  allowed,  on  the 
ground  that  a  note,  sued  on  as  a  lost  note,  had  been  subsequently  dis- 
covered ;  the  peculiar  circumstances  of  the  case,  the  defence  set  up 
being  forgery,  rendering  its  production  at  the  trial  of  vital  importance. 

{c.)  Surprise. 

A  motion  will  not  be  granted  on  this  ground,  when  the  point,  on 
which  the  alleged  surprise  took  place,  was  one  that  might  have  been 
reasonably  anticipated.     De  Leyer  vs.  Michaels,  6  Abb.,  203.     Or, 
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where  the  party  was  previously  aware,  that  tlie  evidence  complained  of, 
would  in  fact  be  given.  Meahim  vs.  Anderson^  11  Barb.,  215.  See  also 
Gardner  vs.  Ryeraon^  19  How.,  108. 

A  party  has  no  right  to  be  surprised  at  evidence  within  the  issues ;  if, 
however,  he  be  so,  he  must  find  it  out  at  the  trial,  and  then  apply  for 
relief,  by  withdrawing  a  juror,  or  submitting  to  a  non-suit.  People  vs. 
Marks^  10  How.,  261. 

Nor  will  a  new  trial  be  granted,  on  the  ground  that  proof,  expected  to 
be  made  by  one  witness,  was,  in  fact,  given  by  another ;  or  with  a  view 
to  impeach  a  witness.    Beach  vs.  Tooker,  10  How.,  297. 

Nor  will  the  fact  that  the  party  has  been  induced  to  believe  that 
certain  facts  would  not  be  disputed,  and  thereby  induced  not  to  intro- 
duce evidence.  So  long  as  the  conduct  of  the  adverse  party  or  his 
counsel,  has  been  free  from  fraud,  or  positive  stipulation,  the  court  will 
not  interfere.     Taylor  vs.  Harlow^  11  How.,  285. 

As  to  the  denial  of  such  a  motion,  on  the  ground  of  lacheSj  see  Peck 
vs.  Biler,  30  Barb.,  655. 

(d.)  Newly-Dibooverkd  Evidence. 

The  settled  principles  in  respect  to  a  motion  of  this  description  are 
thus  stated,  in  Seely  vs.  Chittenden,  4  How.,  265 ;  affirmed,  10  Barb.,  303. 

1.  The  testimony  must  have  been  discovered  since  the  former  triaL 

2.  It  must  appear  that  the  new  testimony  could  not  have  been  ob- 
tained with  reasonable  diligence,  on  the  former  trial. 

3.  It  must  be  material  to  the  issue. 

4.  It  must  go  to  the  merits  of  the  case,  and  not  to  impeach  the  testi- 
mony of  a  former  witness. 

5.  It  must  not  be  cumulative. 

A  motion  of  this  nature  was  denied,  on  the  grounds  that  the  testimony 
was  cumnlative,  and  that  the  moving  party  had  been  guilty  of  a  want 
of  diligence,  in  Zeavy  vs.  Roberts^  2  Hilt,  285  ;  8  Abb.,  310.  See  also 
on  the  latter  ground,  Pettigrew  vs.  Mayor  of  New  Yark^  9  Abb.,  141 
(144, note);  People  vs.  Marks^  10  How.,  261 ;  Campbell  vs.  Genet,  2 
Hilt.,  290 ;  Munn  vs.  WorraU,  16  Barb.,  221 ;  Peck  vs.  IlUer,  30 
Barb.,  655. 

As  to  the  denial  of  such  a  motion,  on  the  ground  of  the  further  evi- 
dence being  merely  cumulative,  see  Naeon  vs.  Cockroft,  3  Dner,  366  ; 
Bvmett  vs.  Phalon,  2  Bosw.,  622  ;  Peck  vs.  Hiler,  supra  ;  Adatns  vs. 
Bvsh^  23  How.;  262.  See  also,  as  to  testimony  merely  going  to  im- 
peach a  witness,  Meakim  vs.  Anderson,  11  Barb.,  216.  Or  testimony 
given  by  consent  at  the  trial,  the  alleged  surprise  being  merely  as 
to  the  decision  of  the  court  on  its  effect.  Barnes  vs.  Roberts,  5 
l^w.,  73  (80). 
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Belief  of  this  description  was  granted  in  the  following  cases :  Sim- 
mons vs.  lay,  1  E.  D.  Smith,  107 ;  Butterworth  vs.  Worth,  4  Bosw., 
624 ;  Nash  vs.  Wetmore,  33  Barb.,  165. 

When  granted,  it  will  usually  be  on  the  terms  of  payment  of  costs. 
They  may  not,  however,  be  imposed,  but  may  be  ordered  to  abide  the 
event,  where  the  conduct  of  the  opposing  party  has  tended  to  render 
the  motion  necessary.     Vide  Sedy  vs.  Chittenden,  4  How.,  265  (269)- 

And  any  such  misconduct  or  duplicity  of  the  adverse  party,  will  weigh 
with  the  court  on  the  general  decision  of  the  motion.  See  Pettigrew 
vs.  Mayor  of  New  York,  9  Abb.,  141  (144,  note). 


CHAPTER  VIL 


PROCSEEDINGS  UPON  SPECIAL  VERDICT,  OR  OTHERWISE  BEFORE 

JUDGMENT. 


It  remains  to  consider  the  proceedings,  necessary  to  be  taken  by  the 
technically  or  actual  prevailing  party,  upon  a  trial  by  jury,  preparatory 
to,  and  with  a  view  to  the  ultimate  entry  of  judgment.  Those  having 
inmfiediate  regard  to  that  entry,  will  be  considered  in  the  succeeding 
book. 

§  246.  AiTiendment  of  Verdict 

CTnder  section  173,  power  exists  in  the  court,  to  correct  a  mistake  com- 
mitted by  the  jury ;  or  to  disregard  any  error  or  defect  in  it,  under  sec- 
tion 176. 

And,  in  some  few  cases,  these  powers  have  been  exercised ;  as  by 
amendment  of  the  record,  by  applying  a  general  verdict  to  good  counts 
contained  in  a  complaint.  Sndl  vs.  Snell,  3  Abb.,  426.  But  not,  it 
seems,  as  against  joint  tort  feasors.  See  Carpenter  vs.  Sheldon,  5  Sandf., 
77.  By  treating  a  verdict,  rendered  in  a  special  form,  as  a  general  ver- 
dict and  rendering  judgpaent  accordingly.  WUUama  vs.  Willis,  7  Abb., 
90.  Or,  where  there  were,  in  fact,  two  issues,  but,  by  oversight,  a  ver- 
dict was  only  taken  upon  one,  by  amending  that  verdiot,  so  as  to  con- 
form to  the  facts,  and  to  dispose  of  both,  when  there  was  no  doubt  of 
such  facts,  and  of  the  real  intentions  of  the  jury.  Burhans  vs.  Tihbits, 
7  How.,  21. 

But  such  power  will  not  be  exercised,  where  there  is  the  slightest 
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donbt  as  to  what  transpired  upon  the  trial,  or  whether  the  whole  case 
was,  in  fact,  disposed  of  by  the  court  or  jury.    Scrnie  case. 

And,  however  erroneous  the  verdict  may  be,  it  cannot  be  amended  in 
matters  of  substance.  United  States  Trust  Company  vs.  Hai'ris^  2 
Bosw.,  78. 

Though  admissible,  this  proceeding  is  necessai'ily  of  rare  occurrence. 
When  made  at  or  immediately  upon  the  close  of  the  trial,  before  the 
parties  have  left  the  court,  no  notice  will  be  requisite.  If  subsequently 
taken,  it  must  be  brought  on,  by  motion  in  the  usual  form,  the  necessary 
fact5  being  proved  by  affidavit,  or  by  certificate  of  the  judge  who  pre- 
sided. See  BurJuLus  vs.  TiiibitSy  supra,  A  motion  to  correct,  on  the 
ground  of  misdirection  of  the  judge,  cannot  be  sustained.  The  question 
must  be  brought  up  in  the  ordinary  manner,  on  a  case.  See  Bi*usk  vs. 
Kohn,  13  Abb.,  51. 

§  247.  Special  Verdict. 

When  a  verdict  of  this  nature  has  been  rendered,  it  must  be  put  into 
form,  and  a  copy  served  by  tlie  prevailing  party,  and  it  must  be  then 
settled,  precisely  in  the  same  manner,  in  all  respects,  as  a  case  or  excep- 
tions. Sec  rule  34.  The  mode  of  settlement,  and  filing,  when  settled, 
having  been  fully  considered  in  the  preceding  chapter,  it  will  be  need- 
less to  enter  into  any  formal  recapitulation  of  the  practice.  See,  as  to 
the  nature  of  a  special  verdict,  Willianis  vs.  WUUsy  7  Abb.,  90. 

A  special  verdict  must  be  prepared  with  great  care  and  succinctness, 
and  all  statements  of  evidence,  as  such,  must  be  excluded.  It  is  to  con- 
tain facts,  and  not  the  evidence  of  facts,  so  as  to  present  questions  of  law 
only,  to  the  court  by  which  the  judgment  is  to  be  directed,  or  by  which 
that  judgment,  when  entered,  is  to  be  reviewed.  See  Hill  vs.  CcveU^ 
1  Conist.,  522 ;  Sisson  vs.  Barrett^  2  Comst.,  406 ;  Langley  vs.  Warner^ 
3  Comst.,  327.  Being  brought  up  for  adjudication,  in  connection  with 
tlie  pleadings,  it  is  not  necessary  for  the  special  verdict  to  contain  any 
statement  of  facts  admitted  by  them.  See  Bario  vs.  Himrod^  4  Seld., 
483.     See  also,  definition  of  a  special  verdict,  in  section  260. 

The  report  of  a  referee,  on  a  reference  to  report  facts,  has,  under  sec- 
tion 272,  the  effect  of  a  special  verdict.  See  Marshall  vs.  Smithy  20 
N.  Y.,  251 ;  Kirby  vs.  Fitzpatrick,  18  K  Y.,  484.  It  should,  there- 
fore, be  drawn  and  brought  up  for  adjudication,  in  the  same  manner, 
and  may  be  reviewed,  as  to  the  facts  found,  on  appeal,  without  excep- 
tions. Satne  cases.  But  not  so,  with  respect  to  errors  in  the  proceed- 
ings, or  in  the  determination  of  the  facts.  These  last  questions,  if 
sought  to  be  made  the  subject  of  review,  must  be  raised  by  exception. 
Kiiiy  vs.  Fitzpatrick^  supra. 
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And,  so  far  as  regards  the  merits,  a  case,  for  the  purpose  of  reviewing 
the  decision  of  a  referee  of  the  whole  issue,  has  been  held  to  be  in 
the  nature  of  a  special  verdict.  Stfwrgis  vs.  Merry ^  2  Comst.,  189; 
3  How.,  418. 

§  248.  Reservation  for  ArgvmerU. 

A  case,  when  prepared,  on  a  cause  reserved  for  argument  or  further 
consideration,  under  section  264,  must  be  settled  in  the  same  manner. 
See  rule  34.  This  provision,  though  still  retained,  was  more  peculiarly 
applicable  to  the  state  of  the  Code  before  1851,  under  which  a  judgment 
became  final  afler  four  days,  unless  a  direction  of  this  description  was 
made.  See  Ball  vs.  Syracuse  and  Utica  Railroad  Cmnpany^  6  How., 
198 ;  1  C.  R  (N.  S.),  410. 

Under  the  provisions  as  they  now  stand,  the  power  is  rarely  exer- 
cised ;  nor  do  the  cases,  reported  since  the  amendment  of  1857,  contain 
any  dicta  or  decisions  upon  the  subject.  The  practice  seems  more  pecu- 
liarly applicable  to  a  case,  in  which  the  directions  as  to  the  proper  judg- 
ment to  be  rendered,  upon  findings  of  the  jury,  on  particalar  questions, 
in  connection  with  a  general  verdict,  under  the  power  to  that  effect 
given  by  section  263,  are  attended  with  difliculty,  by  reason  of  their 
inconsistency  (see  section  262),  or  under  analogous  circumstances. 

(a.)  Heabing  upok  Special  Vkedict. 

The  motion  for  judgment  upon  a  special  verdict,  when  rendered, 
should  be  made  at  special  term  (see  section  266),  the  cause  being  set 
down,  noticed,  and  placed  upon  the  calendar  accordingly.  The  appli- 
cation is  an  enumerated  motion,  rule  40.  The  papers  are  to  be  fiir- 
nislicd  by  the  plaintiff,  and  served  at  least  eight  days  before  the  term, 
in  connection  with  or  previous  to  the  notice.  Rule  42.  If  he  neglect 
to  do  60,  the  adverse  party  may,  under  the  same  rule,  move  that  the 
cause  be  stricken  from  tlie  calendar,  and  that  judgment  be  rendered  in 
his  favor.  Being  a  hearing  at  special  term,  tlie  papers  need  not  be 
printed,  but,  of  couree,  a  copy  will  be  required  for  the  judge,  and  like- 
wise a  copy  of  the  pleadings. 

The  decision,  when  pronounced,  should  be  entered  and  served  as  an 
order,  by  the  prevailing  party,  who  will  proceed  to  enter  his  judgment 
in  due  course. 

§  249.    Verdict  Subject  to  the  Opinion  of  ths  Court 

This  practice,  which  remained  in  abeyance,  from  the  original  passage 
of  the  Code,  until  1851,  was  recognized  in  that  year,  and  provided  for, 
as  it  now  stands,  by  section  265,  on  the  amendment  of  JL852. 
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It  may  be  convement  to  recapitulate  the  power,  which  runs  in  these 
words: 

When,  upon  a  trial,  the  case  presents  only  questions  of  law,  the  judge 
may  direct  a  verdict,  subject  to  the  opinion  of  the  court  at  the  general  term, 
and,  in  that  case,  the  application  for  judgment  must  be  made  at  the  general 
term. 

The  remainder  of  the  section,  introduced  in  1857,  provides  for  an 
ulterior  review  in  the  Court  of  Appeals,  without  the  necessity  of  any 
special  exception.  See  also  section  333,  as  to  preparation,  and  annexa- 
tion to  the  judgment-roll,  of  a  special  statement  of  the  facts  found, 
and  the  conclusions  oi  law  thereon,  in  connection  with  a  review  of  this 
u&ture. 

The  case,  when  prepared  for  submission  to  the  general  tenn,  should 
show  what  took  place  at  the  trial,  and  should  be  settled  and  filed  in  the 
usual  manner.  Tlie  duty  of  making  it,  devolves  upon  the  party  in  whose 
favor  the  verdict  has  been  given. 

It  must  show  upon  its  face,  an  uncontroverted  state  of  facts,  involving 
only  questions  of  law,  so  as  to  present  nothing  for  consideration,  but 
the  proper  judgment  to  be  rendered.  Any  attempt  to  bring  up  allied 
errors,  for  adjudication,  will  render  the  proceeding  iiTegular,  and,  if 
carried  up  to  the  ultimate  tribunal,  will  subject  the  party  to  a  reversal, 
on  the  ground  of  mistrial ;  so,  likewise,  when  any  of  the  facts  are  left 
uncertain  or  contested.  Upon  this  description  of  verdict,  the  question 
is  never  whether  a  new  trial  shall  be  granted,  but  which  party,  upon  a 
conceded  state  of  facts,  shall  have  final  judgment.  See  Cobb  vs.  Cor- 
nish, 16N.  Y.,  602  (605);  16  How.,  407;  6  Abb.,  129;  GUhert  vs. 
Beach,  16  N".  Y.,  606 ;  Bangs  vs.  Palmer,  16  How.,  542 ;  Beehe  vs. 
Ayres,  28  Barb.,  275 ;  Whitaker  vs.  Merrill,  28  Barb.',  526 ;  Sachett 
vs.  Spencer,  29  Barb.,  180  ;  Broker  vs.  Orset\  2  Bosw.,  365 ;  Buchanan 
VB.  Cheeseborough,  5  Duer,  238;  Cla/rk  vs.  Dearborn,  6  Duer,  309; 
Bell  ve.  Shibley,  33  Barb.,  610 ;  Eiseman  vs.  Swan,  6  Bosw.,  668. 

Where  consistent  concessions  or  special  findings  have  been  made,  in 
connection  with  a  general  verdict  of  this  nature,  the  whole  of  the  facts 
will  be  taken  as  conceded.  Sharp  vs.  Whipple,  3  Bosw.,  474.  See 
likewise  Purvis  vs.  Coleman,  1  Bosw.,  321.  In  Porter  vs.  Lobach,  2 
Bosw.,  188,  the  court  also  disregarded  an  objection,  that  a  material  fact 
was  unproved,  when  no  objection  had  been  made  on  the  trial.  In 
Geffcken  vs.  Slingerland,  1  Bosw.,  449,  the  general  term  also  assumed 
to  decide  on  questions  of  fact,  though  it  did  not  appear  that  they  had 
been  properly  determined  by  the  jury. 

Where  two  separate  issues  had  been  sepai*ately  disposed  of,  the  one 
by  a  verdict  o^  this  nature  in  favor  of  the  plaintifl^,  the  other  by  a  di^ 
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missal  of  that  portion  of  his  complaint,  it  was  held  tliat  he  could  not 
review  the  latter  decision,  on  moving  for  judgment  on  the  former, 
unless  hy  permission  of  the  court,  or  by  a  special  case  made,  and 
noticed  for  that  purpose.  Dickerson  vs.  CooTc^  3  Duer,  324. 
.  It  is  immaterial,  in  point  of  form,  for  which  party  the  verdict  may  be 
rendered,  the  only  eflTect  being,  that  it  devolves  upon  the  party  for 
whom  it  is  so  rendered,  to  prepare  and  bring  in  the  case.  CcHib  vs, 
Cornish^  16  N.  Y.,  602  (604) ;  15  How.,  407;  6  Abb.,  129,  9upra. 

But,  when  taken  in  favor  of  either  party,  the  court  will  draw  in  its 
support,  every  inference  from  the  evidence,  which  a  jury  would  be  justi- 
fied in  drawing.  WiUiams  vs.  Insurance  Compcmy  of  North  America^ 
1  Hilt.,  345.  And,  if  right  on  the  merits,  the  verdict  may  stand,  though 
technically  it  should  have  been  the  other  way.  See  McConihe  vs.  If €¥3 
York  and  Erie  Railroad  Com^pamy^  20  N.  Y.,  495, 

On  the  hearing,  the  court  will  pronounce  the  right  judgment  upon  the 
acts  as  conceded ;  and  if  the  plaintiff  fails  to  make  a  case,  will  dismiss 
his  complaint,  though  the  verdict  was  in  form  for  him,  and  no  technical 
leave  was  given  to  move  for  a  dismissal.  Chittenden  vs.  JSmjyire  Stone 
Dressing  Company^  6  Duer,  30 ;  KeUey  vs.  Uptoriy  12  How.,  140. 

And  the  court  should  not  permit  any  questions  to  be  litigated,  which, 
if  raised  at  the  trial,  might  have  been  obviated.  McKende  vs.  Farrdl^ 
4  Bosw.,  192. 

The  case,  when  ready,  must  be  set  down  for  argument  on  the  gen- 
eral term  calendar,  and  notice  of  the  motion  for  judgment,  served  in  the 
usual  manner  upon  the  adverse  party.  Being  a  calendar  cause,  the  pa- 
pers should  be  printed,  and  points  made  and  served  as  upon  an  appeal. 

The  decision  should  be  entered  as  an  order  of  the  general  term,  served 
in  the  usual  manner,  and  judgment  perfected  thereupon. 

This  mode  of  procedure  seems  to  have  virtually  superseded  the  prac- 
tice of  moving  for  a  nonsuit,  notwithstanding  verdict  rendered,  though 
such  a  motion  may  still  be  admissible.  See  Downing  vs.  Mann^  8 
E,  D.  Smith,  36 ;  9  How.,  204. 

.  On  carrying  up  his  appeal  to  the  ultimate  tribunal,  from  the  decision 
on  a  case  brought  up  in  this  form,  the  appellant  must  take  care  to  com- 
ply with  the  provisions  of  section  333,  and  have  the  questions  or  con- 
clusions of  law  decided  at  general  term,  together  with  a  concise  state- 
ment of  the  facts,  prepared,  and  settled  under  the  direction  of  the  court 
below,  as  4t  is  upon  this  statement  that  such  review  must  take  place. 
He  should  prepare  and  serve  his  statement,  and  submit  it,  with  any 
proposed  amendments,  for  settlement,  by  the  judge,  in  the  same  manner, 
and  pursuing  the  same  line  of  practice,  as  on  the  settlement  of  a  case  or 
exceptions,  in  the  ordinary  mode. 


BOOK  XL 


OP  JUDGMENT  AND  ITS  INCIDENTS. 


CHAPTER  I 


JUDGMEirr  GENERALLY  CONSIDERED, 


§  250.  Statviory  and  Other  Provisions. 

The  following  is  the  definition  of  a  judgment,  as  given  by  the  Code : 

§  245.  (201.)  A  judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  the  action. 

This  definition  is  contained  in  chapter  I.,  title  VIIL,  part  IL,  of  the 
Code,  and  has  come  down  unaltered. 

The  rest  of  the  same  chapter  refers  to  judgments  by  default,  and  mns 
thus : 

§  246.  (202.)  Judgment  may  he  had,  if  the  defendant  fail  to  answer  the 
complaint,  as  follows : 

1.  In  any  action  arising  on  contract  for  the  recovery  of  money  only,  the 
plaintiff  may  file  with  the  clerk,  proof  of  personal  service  of  the  summons 
and  complaint,  on  one  or  more  of  the  defendants,  or  of  the  summons,  accord- 
ing to  the  provisions  of  section  130,  and  that  no  answer  has  been  received. 
The  clerk  shall  thereupon  enter  judgment  for  the  amount  mentioned  in  the 
summons,  agsdnst  the  defendant  or  defendants,  or  against  one  or  more  of 
several  defendants,  in  the  cases  provided  for  in  section  136.  But,  if  the 
complaint  be  not  sworn  to,  and  such  action  is  on  an  instrument  for  the  pay- 
ment of  money  only,  the  clerk,  on  its  production  to  him,  shall  assess  the 
amount  due  to  the  plaintiff  thereon ;  and,  in  other  cases,  shall  asceilain  the 
•amount  which  the  plaintiff  is  entitled  to  recover  in  such  action,  from  his 
examination  under  oath,  or  « ther  proof,  and  enter  the  judgment  for  the 
amount  so  assessed  or  ascertained.  In  case  the  defendant  g^ve  notice  of 
api>eai*auoe  in  the  action,  he  shall  be  entitled  to  five  days*  notice  of  the  time 
and  place  of  suoh  assessment. 
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Wbere  the  defendant,  hj  his  answer  in  any  snch  action,  shall  not  deny 
the  plaintiff^s  claim,  but  shall  set  up  a  counter-claim,  amounting  to  less  than 
the  plaintifTs  claim,  judgment  may  be  had  by  the  plaintiff  for  the  excess  of 
said  claim  over  the  said  counter-claim,  in  like  manner,  in  any  such  action, 
upon  the  plaintiff^s  filing  with  the  clerk  of  the  court  a  statement  admitting 
such  counter-claim,  which  statement  shall  be  annexed  to  and  be  a  part  of  the 
judgment-roll. 

2.  In  other  actions,  the  plaintiff  may,  upon  the  like  proof,  apply  to  the 
court,  after  the  expiration  of  the  time  for  answering,  for  the  relief  demanded 
m  the  complaint.  If  the  taking  of  an  account  or  the  proof  of  any  fact  be 
necessary  to  enable  the  court  to  give  judgment,  or  to  carry  the  judgment 
into  effect,  the  court  may  take  the  account  or  hear  the  proof,  or  may,  in  its 
discretion,  order  a  reference  for  that  purpose.  And,  where  the  action  is  for 
the  recovery  of  money  only,  or  of  specific  real  or  personal  property,  with 
damages  for  the  withholding  thereof,  the  court  may  order  the  damages  to 
be  assessed  by  a  jury,  or,  if  the  examination  of  a  long  account  be  involved, 
by  a  reference,  as  above  provided.  If  the  defendant  give  notice  of  appear- 
ance in  the  action,  before  the  expiration  of  the  time  for  answering,  he  shall 
be  entitled  to  eight  days'  notice  of  the  time  and  place  of  application  to  the 
court  for  the  relief  demanded  by  the  complaint. 

3.  In  actions  where  the  service  of  the  summons  was  by  publication,  the 
plaintiff  may,  in  like  manner,  apply  for  judgment,  and  the  court  must  there- 
upon require  proof  to  be  made  of  the  demand  mentioned  in  the  complaint ; 
and,  if  the  defendant  be  not  a  resident  of  the  state,  must  require  the  plain- 
tiff or  his  agent  to  be  examined  on  oath,  respecting  any  payments  that  have 
been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of  such 
demand,  and  may  render  judgment  for  the  amount  which  he  is  entitled  to 
recover.  Before  rendering  judgment,  the  court  may,  in  its  discretion, 
require  the  plaintiff  to  cause  to  be  filed  satisfactory  security,  to  abide  the 
order  of  the  court,  touching  the  restitution  of  any  estate  or  effects,  which 
may  be  directed  by  such  judgment  to  be  transferred  or  delivered,  or  the 
restitution  of  any  money  that  may  be  collected  under  or  by  virtue  of  such 
judgment,  in  case  the  defendant  or  his  representatives  shall  apply,  and  be 
admitted  to  defend  the  action,  and  shall  succeed  in  such  defence. 

The  clause  at  tho  cIobo  of  the  first  subdivision,  authorizing  judgement  for  any  excess  over  a 
counter-claim,  was  inserted  in  1858,  the  other  portions  of  the  section  date  from  tlie  reyision 
of  1851. 

In  1849,  the  provisions  were  substantially  to  the  same  effect  In  1848,  the  third  subdivi- 
sion was  absent,  and  the  whole  shorter  and  less  explicit. 

N.  B.  Section  186,  referred  to  in  subdivision  1,  refers  to  the  entry  of 
judgment  against  joint  debtors,  and  will  be  cited  below  in  that  con- 
nection. 

§  247.  If  a  demurrer,  answer,  or  reply,  be  frivolous,  the  party  prejudiced 
thereby,  upon  a  previous  notice  of  five  days,  may  apply  to  a  judge  of  the 
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court,  either  in  or  out  of  the  court,  for  judgment  thereon,  and  judgment 
may  be  given  accordingly. 

First  inserted  in  1849. 

Section  269  provides  thus,  as  to  the  entry  of  judgment  on  an  issue 
of  law : 

§  269.  (224.)  On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  the 
pUuntiff  may  proceed  in  the  manner  prescribed  by  the  first  two  subdivisions 
of  section  two  hundred  and  forty-six,  upon  the  fidlure  of  the  defendant  to 
answer,  where  the  summons  was  personally  served.  K  judgment  be  for  the 
defendant,  upon  an  issue  of  law,  and  if  taking  of  an  account  or  the  proof  of 
any  fact  be  necessary,  to  enable  the  court  to  complete  the  judgment,  a 
reference  or  assessment  by  jury  may  be  ordered,  as  in  that  section  provided. 

Bates,  as  it  stands,  from  1857. 

In  1849,  the  provisions  were  substantiall/  the  same,  with  verbal  differences.  The/  were 
less  full  in  1848. 

The  following  provision  is  made  by  the  rules,^in  relation  to  the  appli- 
cation for  judgment,  under  the  last  two  subdivisions  of  section  246 : 

Rule  24.  (85.)  When  the  plaintiff  in  the  action  is  entitled  to  judgment, 
upon  the  failure  of  the  defendant  to  answer  the  complaint,  and  the  relief 
demanded  requires  application  to  be  made  to  the  court,  such  application 
may  be  made  at  any  special  term,  in  the  district  embracing  the  county  in 
which  the  action  is  triable,  or  in  an  adjoining  county :  such  apjilication  may 
also  be  made  at  a  circuit  court,  in  the  county  in  which  the  action  is  triable. 
But  when  a  reference,  or  writ  of  inquiry  shall  be  ordered,  the  same  shall  be 
executed  in  the  county  in  which  the  action  is  triable,  unless  the  court  shall 
otherwise  order. 

Preliminary  to  the  entry  of  judgment,  notice  of  adjustment  of  the 
costs  of  the  successful  party  must  be  given.  The  Code  provides  thus 
upon  the  subject,  in  the  chapter  relating  to,  costs  : 

§  311.  (266.)  The  clerk  shall  insert  in  the  entry  of  judgment,  on  the  appli- 
cation of  the  prevailing  party,  upon  five  days'  notice  to  the  other,  except 
when  the  attorneys  reside  in  the  same  city,  village  or  tOAvn,  and  then  upon 
two  days'  notice,  the  sum  of  the  allowances  for  costs,  as  provided  by  this 
Code,  the  necessary  disbursements,  including  the  fees  of  ofiicers  allowed  by 
law,  the  fees  of  witnesses,  the  reasonable  compensation  of  commissioners  in 
taking  depositions,  the  fees  of  referees,  and  the  expense  of  printing  the 
papers  for  any  hearing,  when  required  by  a  rule  of  the  court.  The  disburse- 
ments shall  be  stated  in  detail,  and  verified  by  affidavit.  A  copy  of  the 
items  of  the  costs  and  disbursements  shall  be  served,  with  a  notice  of 
adjustment. 

The  remainder  of  the  section  provides  for  adjustment  of  the  costs  of  interlocutor/  and  special 
proceedings,  and  was  added  in  1862. 

The  provision  above  cited,  dates,  as  it  stands,  from  1857.  From  1849,  to  that  year,  two 
days*  notice  only  was  required,  the  enumeration  of  disbursements  was  less  specific,  and  the 
party  was  not,  as  now,  obliged  to  serve  a  copy  of  his  costs.    In  1848,  its  purport  was  the  same. 
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The  Code  makes  the  following  general  provisions,  as  to  the  entry  of 
judgment,  in  chapter  VI.,  title  VIII.,part  II.,  devoted  to  that  subject: 

§  274.  (230.)  Judgment  may  be  given,  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several  defendants,  and 
it  may  determine  the  ultimate  rights  of  the  parties  on  each  side,  as  between 
themselves,  and  it  may  grant  to  the  defendant  any  affirmative  relief  to  which 
he  may  be  entitled.  In  an  action  against  several  defendants,  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of  them,  leaving  the 
action  to  proceed  against  the  others,  whenever  a  several  judgment  may  be 
proper.  The  court  may  also  dismiss  the  complaint  with  costs,  in  favor  of 
one  or  more  defendants,  in  case  of  unreasonable  neglect  on  the  part  of  the 
plaintiff,  to  serve  the  summons  on  other  defendants,  or  to  proceed  in  the 
cause  against  the  defendant  or  defendants  served. 

In  an  action  brought  by  or  against  a  married  woman,  judgment  may  be 
given  against  her,  as  well  for  costs  as  for  damages,  or  both  for  such  costs 
and  for  such  damages,  in  the  same  manner  as  against  other  persons,  to  be 
levied  and  collected  of  her  separate  estate,  and  not  otherwise.  And  in  any 
proceeding  to  enforce  such  judgment,  the  Supreme  Court  shall  have  juris- 
diction, though  the  amount  be  less  than  one  hundred  dollars* 

The  concluding  dause  was  added  on  the  amendment  of  1862. 
The  prior  portion  of  the  section  dates,  as  it  stands,  from  1852. 

In  1849,  it  was  in  substanoe  the  same,  but  the  power  to  grant  affirmatiye  relief  to  a  defend* 
ant  was  omitted. 

In  1848,  it  consisted  of  the  first  sentence  only,  omitting  as  above. 

Section  263,  under  the  head  of  Trial  hy  Jury^  provides  also  for  the 
granting  of  aflBrmative  relief  to  a  defendant,  as  follows : 

If  a  set-off,  established  at  the  trial,  exceed  the  plaintiff's  demand  so  estab-  . 
lished,  judgment  for  the  defendant  must  be  given  for  the  excess ;  or  if  it 
appear  that  the  defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

§  275.  (231.)  The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can- 
not exceed  that  which  he  shall  have  demanded  in  his  compltunt :  but  in  any 
other  case,  the  court  may  grant  him  any  relief,  consistent  with  the  case 
made  by  the  complaint,  and  embraced  within  the  issue. 

g  276.  (232.)  Whenever  damages  are  recoverable,  the  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  of  damages,  which 
he  might  have  heretofore  recovered  for  the  8<ime  cause  of  action. 

§  277.  In  an  action  to  recover  the  possession  of  personal  property,  judg- 
ment for  the  plaintiff  may  be  for  the  possession,  or  for  the  recovery  of  pos- 
session, or  the  value  thereof  in  case  a  delivery  cannot  be  had,  and  of  damages 
for  the  detention.  If  the  property  have  been  delivered  to  the  plaintiff^  and  the 
defendant  claim  a  return  thereof,  judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof,  in  case  a  return  caimot  be  had, 
and  damages  for  taking  and  withholding  the  same. 

Was  first  inserted  in  1S49. 
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§  278.  (233.)  Judgment  upon  an  issne  of  law,  or  of  fact,  or  upon  confes- 
sion, or  upon  failure  to  answer,  (except  where  the  clerk  is  authorized  to 
enter  the  same,  by  the  first  subdivision  of  section  two  hundred  and  forty-six, 
and  by  section  three  hundred  and  eighty-four,  and  except  where  it  may  be 
given  at  the  general  term,  as  provided  in  section  two  hundred  and  sixty-five), 
shall,  in  the  first  instance,  be  entered  upon  the  direction  of  a  single  judge, 
or  report  of  referees,  subject  to  review  at  the  general  term,  on  the  demand 
of  either  party,  as  herein  provided. 

Dates  AS  it  stands  from  1852.  Substantially  the  aamo  in  the  previous  years,  except  that  sec- 
tion 265  was  not  referred  ta 

§  279.  (234.)  The  clerk  shall  keep  among  the  records  of  the  court,  a  book 
for  the  entry  of  judgments,  to  be  called  the  '*  judgment  book." 

§  280.  (235.)  The  judgment  shall  be  entered  in  the  judgment  book, 
and  shall  specify  clearly  the  relief  granted,  or  other  determination  of  the 
action. 

§  281.  (236.)  Unless  the  party  or  his  attorney  shall  furnish  a  judgment- 
roll,  the  clerk,  immediately  after  entering  the  judgment,  shall  attach  together, 
and  file  the  following  papers,  which  shall  constitute  the  judgment-roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant,  the  summons 
and  complaint,  or  copies  thereof,  proof  of  service,  and  that  no  answer  has 
been  received,  the  report,  if  any,  and  a  copy  of  the  judgment. 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies  thereof,  and  a 
copy  of  the  judgment,  with  any  verdict  or  report,  the  offer  of  the  defendant, 
exceptions,  case,  and  all  orders  and  papers  in  any  way  involving  the  merits, 
and  necessarily  affecting  the  judgment. 

Dates  from  1852.  Substantially  the  same  in  the  previous  years,  but  with  verbal  differences. 
In  1848,  there  was  no  power  to  file  copies  of  the  summons  or  pleadings.  In  1849,  a  special 
provision  for  this  purpose  was  added  at  the  close  of  the  section,  which  was  stricken  out,  and 
the  present  general  phraseology  adopted,  hi  1851  and  1852. 

§  282.  (237.)  On  filing  a  judgment-roll,  upon  a  judgment,  directmg  in 
whole  or  in  part  the  payment  of  money,  it  may  be  docketed  with  the  clerk 
of  the  county  where  it  was  rendered,  and  in  any  other  county,  upon  filing 
with  the  derk  thereof  a  transcript  of  the  original  '^  docket,"  and  shall  be  a 
lien  on  the  real  property  in  the  county  where  the  same  is  docketed,  of  every 
person  against  whom  any  such  judgment  shall  be  rendered,  and  which  he 
may  have  at  the  time  of  docketing  thereof  in  the  county  in  which  such  real 
estate  is  situated,  or  which  he  shall  acquire  at  any  time  thereafter,  for  ten 
years  from  the  time  of  docketing  the  same  in  the  county  where  it  was  ren- 
dered. But,  whenever  an  appeal  from  any  judgment  shall  be  pending,  and 
the  nndeitaking  requisite  to  stay  execution  on  such  judgment  shall  have 
been  given,  and  the  appeal  perfected  as  provided  in  the  Code,  the  court  in 
which  such  judgment  was  recovered  may,  on  special  motion,  after  notice  to 
the  person  owning  the  judgment,  in  such  terms  as  they  shall  see  fit,  direct 
an  entry  to  be  made  by  the  clerk  on  the  docket  of  said  judgment,  that  the 
same  is  '^  secured  on  appeal,"  and  thereupon  it  shall  cease,  during  the  pend- 
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ing  of  the  appeal  to  be  a  lien  on  the  real  property  of  the  judgment-debtor,  aa 
against  purchasers  and  mortgagees  in  good  faith. 

Dates  from  1851.  Shorter  and  less  explicit  in  the  previous  years,  and  consisting  onlj  of  a 
portion  of  the  first  clause. 

Section  63  provides  thus  as  to  the  docketing  of  justices'  judgments, 
and  their  effect  when  docketed  : 

§  63.  (56.)  A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose 
favor  he  shall  have  rendered  a  judgment,  shall  give  a  transcript  thereof, 
which  may  be  filed  and  docketed  in  the  office  of  the  clerk  of  the  county 
where  the  judgment  was  rendered,  llie  time  of  the  receipt  of  the  transcript 
by  the  clerk  shall  be  noted  thereon,  and  entered  in  the  docket ;  and  from 
that  time,  the  judgment  shall  be  a  judgment  of  the  county  couit.  A  certi- 
fied transcript  of  such  judgment  may  be  filed  and  docketed  in  the  clerk's 
office  of  any  other  county,  and  with  the  like  effect,  in  every  respect,  as  in 
the  county  where  the  judgment  was  rendered,  except  that  it  shall  be  a  lien, 
only  from  the  time  of  filing  and  docketing  the  transcript.  But  no  such  judg- 
ment for  a  less  sum  than  twenty-five  dollars,  exclusive  of  costs,  hereafter 
docketed,  shall  be  a  lien  upon,  or  enforced  against,  real  property. 

Dates,  as  it  stands,  from  1849.  In  1848  the  last  dause  was  omitted,  and  the  phraseology 
was  different. 

The  following  further  provisions  of  the  Code  require  notice. 
The  entry  of  judgment  on  a  controversy  submitted  without  action, 
under  chapter  I.,  title  XII.,  part  II.,  is  thus  provided  for : 

§  373.  (326.)  Judgment  shall  be  entered  in  the  judgment-book,  as  in  other 
cases,  but  without  costs  for  any  proceeding  prior  to  notice  of  trial.  The 
case,  the  submission,  and  a  copy  of  the  judgment  shall  constitute  the  judg- 
ment-roU. 

§  374.  (327.)  The  judgment  may  be  enforced,  in  the  same  manner  as  if 
it  had  been  rendered  in  an  action,  and  shaU  be  subject  to  appeal  in  like 
manner. 

Chapter  II.  of  the  same  title,  relative  to  proceedings  on  a  judgment 
against  joint  debtors,  and  representatives  of  a  deceased  judgment  debtor, 
will  be  cited  below  in  a  separate  chapter,  and  likewise  section  136,  in 
connection  with  them. 

The  next  provision  requiring  notice,  is  section  384,  in  relation  to 
judgments  on  confession.  See  this  subject  already  considered,  and 
the  section  cited,  in  book  III.,  chapter  11.,  section  47. 

The  portion  of  it  which  is  material  on  the  present  occasion,  runs  thus : 

The  statement  may  be  filed  with  a  county  clerk  (or  with  a  clerk  of  the 
superior  court  of  the  city  of  New  York),  who  shall  indorse  upon  it,  and 
enter  in  the  judgment-book,  a  judgment  of  the  Supreme,  or  said  Superior 
court,  for  the  amount  confessed,  with  ^ye  dollars  costs,  together  with  dis- 


JVDGUENT  GEITEBAIXY  COKSIDEBXD. §   250.  479 

bursements.    The  statement  and  affidavit,  with  the  judgment  indorsed,  shall 
thenceforth  become  the  judgment-roll. 

Section  385  also  provides  thus,  as  to  the  entry  of  judgment  on  an  oflTer 
to  compromise,  when  accepted.  In  relation  to  such  an  offer,  and  its 
incidents,  see  above,  book  VIIL,  chapter  I.,  section  164. 

If  the  plaintiff  accept  the  offer,  and  give  notice  thereof  in  writing  within 
ten  days,  he  may  file  the  summons,  complaint,  and  offer,  with  an  affidavit  of 
notice  of  acceptance,  and  the  clerk  must  thereupon  enter  judgment  accord- 
ingly. 

Under  section  244,  an  order  to  satisfy  an  admitted  portion  of  the 
plaintiff's  demand  may  be  enforced  as  a  judgment. 

Section  333  also  provides  for  a  statement  of  the  facts  found,  and  con- 
clusions of  law  come  to,  by  the  general  term,  on  a  verdict  subject  to  the 
opinion  of  the  court,  being  added  to  the  judgment-roll,  for  the  pui-pose 
of  a  review  in  the  Court  of  Appeals.     See,  hereafter,  under  that  head. 

Section  442  prescribes  tlie  form  of  judgment  against  a  delinquent 
corporation,  in  a  proceeding  by.  the  attorney-general,  under  chapter  11., 
title  XIIL,  part  IL,  of  the  Code,  being  thus : 

Judgment  shall  be  rendered,  that  the  corporation  be  excluded  from  suoli 
corporate  rights,  privileges,  and  franchises,  and  that  the  corporation  be  dis- 
solved. 

And  by  section  444,  further  powers  are  given,  with  reference  to  the 
provisions  of  the  Kevised  Statutes,  to  restrain  the  corporation,  to  appoint 
a  receiver  of  its  property,  and  to  take  an  account,  and  make  distribution 
of  such  property  amongst  its  creditors. 

Section  450  provide^  as  to  the  judgment  in  an  action  in  respect  of 
waste,  which  may  be  *'  for  damages,  forfeiture  of  the  estate  of  the  party 
offending,  and  eviction  from  the  premises." 

Section  452  provides  thus,  as  to  such  judgment : 

Judgment  of  forfeiture  and  eviction  shall  only  be  given  in  favor  of  the 
person  entitled  to  the  reversion,  against  the  tenant  in  possession,  when  the 
injury  to  the  estate  in  reversion,  shall  be  adjudged  in  the  action,  to  be  equal 
to  the  value  of  the  tenant's  estate,  or  unexpired  term,  or  to  have  been  done 
in  malice. 

Section  454  provides  that,  in  actions  for  a  nuisance,  there  may  be 
judgment  "  for  damages,  or  for  the  removal  of  the  nuisance,  or  both." 

The  provisions  of  the  Kevised  Statutes,  in  relation  to  the  action  of 
waste,  are  saved  so  far  as  regards  matter  of  substance,  by  section  451. 
They  will  be  found  in  title  V.,  chapter  V.,  part  III.,  2  K.  S.,  334  to  338. 

Section  8  of  that  chapter  provides  for  the  issue  of  a  writ  of  inquiry  to 
the  sheriff,  on  judgment  by  default  in  an  action  of  this  nature ;  and  sec- 
tion 11  gives  an  election  to  a  plaintiff,  tenant  in  common  or  joint  ten- 
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ant,  to  take  a  judgment  for  partition  instead  of  for  damages,  the  title 
going  on  to  provide  the  machinery  for  carrying  out  each  jadgment,  if 
elected  to  be  taken. 

By  section  455  of  the  Code,  the  general  provisions  of  the  Revised 
Statutes,  relating  to  actions  concerning  real  property,  are  also  saved,  so 
far  as  regards  matters  of  substance,  not  of  form. 

These  provisions  will  be  found  in  chapter  V.,  part  III.,  of  the^Kevised 
Statutes,  above  referred  to.     2  E.  S.,  303  to  347,  inclusive. 

Section  33  of  title  I.,  of  that  chapter,  2  R.  S.,  308,  section  33,  prescribes 
that  the  judgment  in  ejectment  shall  be  for  the  recovery  of  possession 
of  the  premises,  according  to  the  verdict  of  the  jury,  if  there  was  such  a 
verdict,  or,  if  by  default,  then  according  to  the  description  in  the  decla- 
ration, with  costs  to  be  taxed. 

Under  section  43,  p.  310,  the  plaintiff  is  also  to  be  entitled  to  recover 
damages  against  the  defendant,  for  the  rents  and  profits  of  the  premises 
recovered,  with  a  limitation  as  to  the  recovery  in  ejectment  for  dower. 
Proceedings,  now  obsolete,  are  provided  for  bringing  such  claim  to  an 
issue,  by  suggestion  on  the  record,  section  51  providing  that,  if  no  issue 
of  fact  be  joined  thereon,  a  writ  of  inquiry  shall  be  issued. 

Title  11.  of  that  chapter,  relative  to  the  determination  of  claims  upon  real 
estate,  has  been  substantially  remodelled  by  chapter  511  of  1855,  p.  943. 

Section  6,  as  amended,  prescribes  that,  when  judgment  shall  be  ren- 
dered by  default  in  these  proceedings,  it  shall  be,  that  the  person  on 
whom  the  notice  thereby  prescribed  was  served,  **  and  all  pei*8ons  claim- 
ing under  him,  by  title  accruing  subsequently  to  the  service  of  such  no- 
tice, shall  be  forever  barred  from  all  claim  to  any  estate  of  inheritance 
or  freehold  in  the  premises ;"  and,  where  the  plaintiff  claims  in  remain- 
der or  reversion,  the  time  when  he  will  be  entitled  to  possession,  is  also 
to  be  specified  in  the  judgment.     Section  13. 

Title  III.  of  the  chapter  in  question,  relates  to  partition. 

Sections  23  and  24  of  that  title  provide  for  the  entry  of  judgment, 
and  its  effect,  and  the  rest  of  the  title  provides  the  machinery  for  the 
purpose  of  carrying  out  such  judgment,  when  rendered.  These  provi- 
sions will  be  considered  hereafter,  in  a  subsequent  chapter. 
*  Titles  IV.  and  V.,  refer  to  nuisance  and  waste,  and,  so  far  as  regards 
the  mode  of  entry  of  judgment,  are  superseded  by  the  provisions  above 
cited.  Under  title  VI.,  relative  to  trespass,  the  plaintiff,  if  such  trespass 
be  forcible,  is,  under  section  4,  entitled  to  recover  ''  treble  damages.'* 
Title  VII.  consists  of  general  provisions,  and  title  VIII.,  giving  a  reme- 
dy for  discovery  as  to  whether  cestuis  qtie  vie  are  living  or  not,  is  alto- 
gether in  the  nature  of  a  special  proceeding. 

The  form  of  a  decree  in  foreclosure  is  prescribed  by  sections  151  and 
152  of  chapter  I.  of  part  III.  of  the  Revised  Statates,  2  R.  S.,  191. 
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The  court  lias  power  to  decree  a  sale  of  the  mortgaged  premises,  or 
6uch  part  thereof  as  may  be  sufficient  to  discharge  the  amount  due  on 
the  mortgage,  and  the  costs  of  suit ;  and  also,  on  the  coming  in  of  tho 
report  of  sale,  to  decree  and  direct  the  payment  by  the  mortgagor,  of 
any  balance  of  the  mortgage  debt  that  may  remain  unsatisfied  after  a 
8ale  of  the  premises,  in  the  cases  in  which  such  balance  is  recoverable 
by  law. 

The  lien  of  judgments  is  thus  provided  for  by  the  Revised  Statutes,  in 
article  L,  title  IV.,  chapter  VI.,  part  III.,  2  R.  S.,  359,  sections  3, 4 : 

g  3.  All  judgments  hereafter  rendered  in  any  court  of  record,  shall  bind, 
and  be  a  charge  upon  the  lands,  tenements,  real  estate,  and  chattels  real,  of 
every  person  against  whom  any  such  judgment  shall  be  rendered,  which 
such  person  may  have  at  the  time  of  docketing  such  judgment,  or  which 
such  person  shall  acquire  at  any  time  thereafter ;  and  such  real  estate  ana 
chattels  real,  shall  be  subject  to  be  sold  upon  execution,  to  be  issued  upoi 
such  judgment. 

§  4.  From  and  after  ten  years  from  the  time  of  docketing  every  sucli 
judgment,  it  shall  cease  to  bind,  or  be  a  charge  upon  any  such  property,  bx 
against  purchasers  in  good  faith,  and  as  against  encumbrances  subsequent  t<* 
such  judgment,  by  mortgage,  judgment,  decree,  or  otherwise. 

Under  the  next  section  (section  5),  the  time  during  which  the  party 
recovering  such  judgment  shall  be  restrained  from  proceeding  thereon, 
by  the  operation  of  any  injunction  or  writ  of  error,  shall  not  form  part 
of  the  ten  years  in  question ;  but,  to  entitle  a  party  to  this  deduction,  ifi 
is  necessary  for  him  to  file  with  the  clerk,  a  notice  specifying  the  nature 
and  the  duration  of  such  restraint,  in  the  manner  there  provided,  which, 
under  section  6,  is  to  be  entered  in  the  margin  of  the  docket  of  such 
judgment. 

As  to  the  lien  of  a  decree  for  the  payment  of  money,  and  its  duration 
and  satisfaction,  see  provisions,  analogous  to  the  above,  at  2  R.  S.,  183^ 
sections  96  to  100,  also  sections  25  and  27  of  chapter  386  of  1840. 

Article  II.  of  the  same  title  and  chapter,  further  provides,  in  relation 
to  the  docketing  and  satisfaction  of  judgment.   See  2  R.  S.,  361  to  364. 

Under  section  11,  the  clerk  is  to  mark  upon  the  back  of  every  judg- 
ment record  filed  in  his  office,  the  time  of  filing  the  same ;  and  no  judg- 
ment is  to  be  deemed  valid,  so  as  to  authorize  further  proceedings,  until 
the  record  shall  have  been  signed  and  tiled. 

Under  section  12,  no  judgment  is  to  afiect  any  real  estate,  or  chattels 
real,  or  to  have  any  preference,  until  the  record  be  filed  and  docketed. 

By  the  next  section  (13),  the  mode  of  docketing  is  thus  directed : 

g  13.  At  the  time  of  filing  a  record  of  judgment,  the  clerk  shall  enter  m 
Vol.  II.— 31 
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an  alphabetical  docket,  in  books  to  be  provided  and  kept  hj  him,  a  state- 
ment of  such  judgment,  containing : 

1.  The  names,  at  length,  of  all  the  parties  to  such  judgment,  designating 
particularly  those  against  whom  it  is  rendered,  with  their  places  of  abode, 
titles,  trades,  or  professions,  if  any  such  are  stated  in  the  record  ; 

2.  The  amounts  of  the  debt,  damages,  or  other  sum  of  money  recovered, 
with  the  costs ; 

3.  The  hoar  and  day  of  entering  such  docket ; 

4.  If*  the  judgment  be  against  several  persons,  such  statement  shall  be 
repeated,  under  the  name  of  each  person  against  whom  such  judgment  was 
recovered,  in  the  alphabetical  order  of  their  names  respectively. 

At  2  B.  S.,  181,  sections  93  and  94,  similar  provisions  are  made,  in 
relation  to  the  docketing  of  a  decree. 

By  chapter  386  of  1840,  sections  25,  26, 28,  and  29,  further  provisions 
are  made. 

No  judgment  is  to  be  a  lien  on  real  estate,  unless  docketed  ia  the 
county  where  the  lands  are  situate.     Section  25. 

Section  26  provides,  as  to  the  giving  of  transcripts  by  the  clerk,  and 
the  docketing  of  such  transcripts  in  other  counties,  and  sections  28  and 
39  provide  for  the  lien  and  docketing,  in  the  same  manner,  of  the  judg- 
ments of  the  Superior  Court  and  the  Courts  of  Common  Pleas  and 
Mayors'  Courts. 

Returning  to  article  II.,  title  IV.  of  chapter  VI.,  above  referred  to, 
ejection  14  provides,  that  judgments  for  taxes  shall  not  be  entitled  to 
xhe  priority  given  to  them  by  statute,  unless,  at  the  time  of  docketing, 
the  plaintiff  cause  an  entry  to  be  made  by  the  clerk,  specifying  such 
priority,  as  a  lien  upon  the  premises  affected,  which  entrj  shall  be  a 
part  of  the  docket. 

By  section  19  it  is  thus  provided : 

The  books  in  which  dockets  of  judgments  shall  be  entered,  shall,  during 
the  usual  hours  for  transacting  business,  be  open  to  the  search  and  examina- 
tion of  all  persons  requiring  the  same. 

Under  the  amended  judiciary  act,  chapter  470  of  1847,  section  39, 
transcripts  of  judgments  rendered  in  this  state,  in  any  court  of  the 
United  States,  may  be  docketed  by  the  clerk  of  any  county,  with  the 
same  effect  as  judgments  of  the  Supreme  Court.  Such  judgments  have 
also,  an  independent  lien,  under  the  laws  of  the  United  States,  co-exten- 
sive  and  of  the  same  duration  as  that  of  judgments  under  the  state  laws. 
See  act  of  the  4th  of  July,  1840,  Dunlop's  Collection,  p.  974. 

The  satisfaction  of  judgments  is  thus  provided  for,  in  the  article  above 
referred  to. 

Section  22  provides  thus : 

The  docket  of  a  judgment  entered  in  any  court  of  record,  may  be  can* 
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celled  and  discharged  by  the  clerk  thereof,  upon  filing  with  him  an  acknowl- 
edgment of  satisfaction,  signed  by  the  party  in  whose  &yor  such  judgment 
was  obtained,  or  by  his  executors  or  administrators,  duly  authenticated  as 
hereinafter  directed. 

Section  23,  amended  by  section  3  of  chapter  262  of  1834,  directs  that 
such  acknowledgment  shall  be  made  before  the  clerk,  or  some  judge  of 
the  court  in  which  the  judgment  was  rendered,  or  before  some  judge  of 
the  county  courts,  or  commissioner  of  deeds,  who  shall  certify  that  the 
party  making  the  same  was  known,  or  was  made  known,  to  such  officer, 
by  competent  proof. 

Section  24  provides : 

Such  acknowledgment  may  also  be  made  by  the  attorney  of  record  of  the 
party  in  whose  fevor  the  same  was  rendered,  within  two  years  after  the 
filing  of  the  record  of  such  judgment,  in  the  same  manner  and  with  the  like 
effect,  as  if  made  by  such  party  himself;  but  such  satisfaction  is  not  to  be 
conclusive  against  the  party  in  whose  favor  the  judgment  was  rendered,  in 
respect  to  any  person,  acting  with  notice  of  the  revocation  of  the  attorney's 
authority,  before  any  payment  or  purchase  of  property  afifected  by  the  judg- 
ment. 

The  acknowledgment  of  a  party  lesiding  out  of  the  state,  may  be 
taken,  in  the  same  manner  as  that  of  a  conveyance  of  real  estate,  under 
section  1  of  chapter  202  of  1834.  Section  2  of  the  same  statute,  pro- 
vides as  to  the  entry  of  satisfaction,  on  a  letter  or  power  of  attorney, 
similarly  acknowledged. 

Section  25  of  the  article  of  the  Bevised  Statutes  now  in  question  pro- 
vides thus : 

'^  When  payment  of  the  judgment  is  made,  satisfaction  thereof  shall 
be  acknowledged,  by  the  plaintiff  or  attorney  receiving  the  amount,  on 
payment  of  the  fees  by  the  defendant," 

Section  26  provides  that,  on  the  return  of  an  execution,  as  satisfied  in 
whole  or  in  part,  the  judgment  shall  be  deemed  satisfied  accordingly, 
unless  the  return  be  vacated  by  the  court : 

And,  upon  any  execution  being  so  returned,  the  clerk  of  the  court  shall 
enter  in  the  docket  of  such  judgment,  the  fact  that  the  amount  stated  in  such 
retom  to  have  been  levied  has  been  collected. 

Section  27  made  it  the  duty  of  the  clerk  of  the  court  to  transmit  to 
the  other  clerks  of  the  court,  transcripts  of  such  satisfaction,  but  this 
particular  provision  is  now  virtually  superseded.  But  section  5  of  chap- 
ter lOA  of  1844,  provides  thus : 

Whenever  any  judgment  or  decree  shall  be  reversed,  vacated,  or  satisfied 
of  record,  the  certificate  of  the  derk,  register,  or  assistant-register  of  the 
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court,  with  whom  said  jadgment  was  rendered,  or  decree  entered,  of  that 
fact,  under  his  seal  of  office,  shall  be  sufficient  authority,  on  being  filed  with 
the  clerk  of  any  county,  with  whom  such  judgment  or  decree  may  have  been 
duly  docketed,  to  discharge  and  cancel  such  docket  thereof;  for  which  cer- 
tificate, the  officei  furnishing  the  same  shall  be  entitled  to  charge  twelve  and 
a  half  cents. 

(a.)  PBOYISIOIfS  OF  THB  BuLES. 

The  following  rules  also  require  notice. 

Eule  9  provides  for  the  keeping  of  proper  books  by  the  clerk,  in 
addition  to  the  judgment-book,  required  by  section  279  of  the  Code.  It 
concludes  thus : 

Judgments  shall  only  be  filed  and  entered  or  docketed  in  the  offices  of  the 
clerks  of  the  courts  in  this  state,  within  the  hours  during  which,  by  law. 
they  are  required  to  keep  open  their  respective  offices  for  the  transaction  of 
business. 

Under  rule  20,  the  folios  are  to  be  marked  in  the  margin  of  anj 
judgment. 

Eule  25  provides  thus,  in  relation  to  the  entry  of  judgment,  on  aervioo 
by  publication : 

Rule  25.  In  actions  for  the  recovery  of  money  only,  when  the  summons 
has  been  served  by  publication,  under  section  135  of  the  Code,  no  judgment 
shall  be  entered,  unless  the  plaintifi^  at  the  time  of  making  the  application 
for  judgment,  shall  show  by  affidavit,  that  an  attachment  has  been  issued  in 
the  action,  and  levied  upon  property  belonging  to  the  defendant ;  which  affi- 
davit shall  contain  a  specific  description  of  such  property,  and  a  statement 
of  its  value,  and  shall  be  attached  to  and  filed  with  the  affidavits  of  publica- 
tion ;  nor  unless  the  plaintiff  shall,  at  the  same  time,  produce  and  file  with 
the  clerk  an  undertaking,  with  two  sureties  to  be  approved  by  the  court, 
that  the  plaintiff  will  abide  the  order  of  the  court,  touching  the  restitution 
of  any  estate  or  effects  which  may  be  directed  by  such  judgment  to  be 
transferred  or  delivered,  or  the  restitution  of  any  money  that  may  be  col- 
lected under  or  by  virtue  of  such  judgment,  in  case  the  defendant,  or  his  rep 
resentatives  shall  apply,  and  be  admitted,  to  defend  the  action,  and  sbaU 
succeed  in  such  defence. 

Rule  32  provides  in  relation  to  the  entry  of  judgment,  on  a  trial  by 
referees. 

It  prescribes  that  a  copy  of  their  report,  containing  tho  facts  found 
and  their  conclusions  of  law  thereon,  shall  be  served,  with  notice  of  the 
judgment,  when  entered. 

Rule  56,  after  providing  in  relation  to  the  entry  of  orders  on  peti- 
tions, proceeds  thus : 

Any  order  or  judgment  directing  the  payment  of  money,  or  affecting  the 
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title  to  property,  if  founded  on  petition,  where  no  complaint  is  filed,  may,  at 
the  request  of  any  party  interested,  be  enrolled  and  docketed,  as  other  judg- 
menta. 

Bales  71  to  76,  inclusive,  provide  thus,  as  to  the  entry  of  judgment  on 
foreclosure,  and  its  incidents : 

Rule  71.  (46.)  If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fsdls 
to  answer  within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plain- 
tiff*, as  stated  in  the  complaint,  is  admitted  by  the  answer,  the  plaintiff  may 
have  an  order,  referring  it  to  tiie  cierk,  or  to  some  suitable  person  as  referee, 
to  compute  the  amount  due  to  the  plaintiff  and  to  such  of  the  defendants  as 
are  prior  encumbrancers  of  the  mortgaged  premises,  and  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the  whole 
amount  secured  by  the  mortgage  has  not  become  due.  If  the  defendant  is 
an  infant,  and  has  put  in  a  general  answer  by  his  guardian,  or  if  any  of  the 
defendants  are  absentees,  the  order  of  reference  shall  also  direct  the  person 
to  whom  it  is  referred,  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent  on  oath,  as  to  any 
payments  which  have  been  made,  and  to  compute  the  amount  due  on  the 
mortgage,  preparatory  to  the  application  for  judgment  of  foreclosure  and 
$ale. 

Where  no  answer  is  put  in  by  the  defendant,  within  the  time  allowed  for 
;hat  purpose/  or  any  answer  denying  any  material  facts  of  the  complaint, 
ihe  plaintiff,  after  the  cause  is  in  readiness  for  trial  as  to  all  the  defendants, 
may  apply  for  judgment  at  any  special  term,  upon  due  notice  to  such  of  the 
defendants  as  have  appeared  in  the  action,  and  without  putting  the  cause  on 
the  calendar.  The  plaintiff,  in  such  case,  when  he  moves  for  judgment, 
must  show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants  who 
have  not  appeared  are  absentees ;  and,  if  so,  he  must  produce  the  report,  as 
to  the  proof  of  the  facts  and  circumstances  stated  in  the  complaint,  and  of 
the  examination  of  the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments 
which  have  been  made.  And,  in  all  foreclosure  cases,  the  plaintiff,  when  he 
moves  for  judgment,  must  show  by  affidavit,  or  by  the  certificate  of  the 
clerk  of  the  county  in  which  the  mortgaged  premises  are  situated,  that  a 
notice  of  the  pendency  of  the  action,  containing  the  names  of  the  parties 
thereto,  the  object  of  the  action,  and  a  description  of  the  property  in  that 
county  affected  thereby,  the  date  of  the  mortgage,  and  the  time  and  place 
of  recording  the  same,  has  been  filed,  at  least  twenty  days  before  such  appli- 
cation for  judgment,  and  at  or  after  the  time  of  filing  the  complaint,  as 
required  by  section  132  of  the  Code  of  Procedure. 

Enle  72.  (47.)  In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold,  so  far  at 
least  as  the  same  can  be  ascertained  fVom  the  mortgage,  shall  be  inserted. 
And,  unless  otherwise  specially  ordered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  sufficient 
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to  raise  tbe  amount  due  to  the  plaiDtiff,  for  principal,  interest,  and  eosta,  and 
which  may  be  sold  separately,  withoat  material  injury  to  tbe  parties  inter- 
ested, be  sold  by  or  under  the  direction  of  the  sheriff  of  the  county,  or  a 
referee,  and  that  the  plaintiff,  or  any  other  party,  may  become  a  purchaser 
on  such  sale ;  that  the  sheriff  or  referee  execute  a  deed  to  the  purchaser ; 
that,  out  of  the  proceeds  of  the  sale,  he  pay  to  the  plaintifi^  or  his  attorney, 
the  amount  of  his  debt,  interest,  and  costs,  or  so  much  as  the  purchase- 
money  will  pay  of  the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  and  file  the  same  with  his  report  of 
sale ;  and  that  the  purchaser  at  such  sale  be  let  into  possession  of  the  prem- 
ises, on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  premises,  under 
any  judgment,  shall  be  paid  by  the  sheriff  or  referee  making  the  sale,  witliin 
five  days  after  the  same  shall  be  received  and  be  ascertmnable,  in  the  dty 
of  New  York,  to  the  chamberlain  of  the  said  city,  and  in  other  counties,  to 
the  treasurer  thereof,  unless  otherwise  specially  directed,  subject  to  the  fur- 
ther order  of  the  court;  and  every  judgment  in  foreclosure  shall  contain 
such  directions,  except  where  other  provisions  are  specially  made  by  the 
court.  No  report  of  sale  shall  be  filed  or  confirmed,  unless  accompanied 
with  a  proper  voucher  for  the  surplus  moneys,  and  showing  that  they  have 
been  paid  over,  deposited,  or  disposed  of  in  pursuance  of  the  judgment.  The 
referee  to  be  appointed  in  foreclosure  cases  shall  be  selected  by  the  court, 
and  the  court  shall  not  appoint  as  such  referee,  a  person  nominated  by  the 
party  to  the  action,  or  his  counsel. 

Rule  73.  (51.)  Where  lands  in  the  city  of  New  York  are  sold  under  a 
decree,  order,  or  judgment  of  any  court,  they  shall  be  sold  at  public  vendue, 
at  the  Merchants'  Exchange,  between  twelve  o'clock  at  noon  and  three  in 
the  alleruoon,  unless  otherwise  specially  directed.  The  notice  of  the  sale 
of  lands,  lying  in  any  of  the  cities  of  this  state,  in  which  a  daily  paper 
is  printed,  except  where  a  different  notice  is  required  by  law,  or  by  the 
order  of  the  court,  shall  be  published  in  one  or  more  of  the  daily  papers  of 
that  city,  for  three  weeks  immediately  previous  to  the  time  of  sale,  at  least 
twice  in  each  week.  When  lands  in  any  other  part  of  the  state  are  directed 
to  be  £old  at  auction,  notice  of  the  sale  shall  be  given,  for  the  same  time»  and 
in  the  same  manner,  as  is  required  by  law,  on  sales  of  real  estate  by  sherifis 
on  execution. 

In  consequence  of  the  Merchants'  Exchange  being  now  leased  to  tbe 
United  States,  the  above  rule  has  been  modified,  by  the  following  sup- 
plementary regulation  of  the  25th  of  March,  1862 : 

March  25th. — Orderedy  That  all  sales  to  be  made  by  virtue  of  or  under 
any  order,  judgment,  or  other  proceeding  of  this  court)  after  the  first  day 
of  May  next,  may  be  noticed  for  and  made  at  the  Merchants'  Exohange 
Sales  Room,  No.  Ill  Broadway,  and  that  any  order  heretofore  made,  so  to 
as  it  conflicts  with  this  order,  is  vacated. 
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But  nothing  in  this  order  shall  apply  to  any  notice  of  sale  heretofore  pub- 
lished, and,  where  any  notice  of  sale  has  been  given  for  a  day  subsequent  to 
the  first  day  of  May  next,  at  the  Merchants'  Exchange,  the  same  may  be 
adjourned  to  the  room  above  designated. 

Rule  74.  (50.)  Where  mortgaged  premises,  or  other  real  estate  directed  to 
be  sold,  consist  of  several  distinct  lots  or  parcels,  which  can  be  sold  sep- 
arately, without  diminishing  the  value  thereof  on  such  sale,  it  shall  be  the 
duty  of  the  sheriff,  or  other  person  conducting  the  sale,  to  sell  the  same  in 
separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the  court. 
But,  if  the  sheriff  or  other  person  is  satisfied  the  property  will  produce  a 
greater  price,  if  sold  together,  than  it  will  in  separate  lots  or  parcels,  he  may 
sell  it  together,  unless  otherwise  directed  in  the  order  of  sale. 

Rule  75.  (49.)  Whenever  a  sheriff  or  referee  sells  mortgaged  premises, 
under  a  decree,  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty  of 
the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to  file  such  mort- 
gage in  the  ofiice  of  the  clerk,  unless  such  mortgage  has  been  duly  proved 
or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded ;  in  which  case, 
if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the  plaintiff  to  cause 
the  same  to  be  recorded,  at  full  length,  in  the  county  or  counties  where  the 
lands  so  sold  are  situated,  before  a  deed  is  executed  to  the  purchaser  on  the 
sale ;  the  expense  of  which  filing  or  recording,  and  the  entry  thereof,  shall 
be  allowed  in  the  taxation  of  costs ;  and,  if  filed  with  the  clerk,  he  shall  enter 
in  the  minutes  the  filing  of  such  mortgage,  and  the  time  of  filing.  But  this 
rule  shall  not  extend  to  any  case  where  the  mortgage  appears,  by  the  plead- 
ings or  proof  in  the  suit  commenced  thereon,  to  have  been  lost  or  destroyed. 

Rule  76.  (48.)  On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or 
any  person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of  the 
sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is  filed,  a  notice, 
stating  that  he  is  entitled  to  such  surplus  moneys  or  some  part  thereof,  and 
the  nature  and  extent  of  his  claim,  may  have  an  order  of  reference,  to  ascer- 
tain and  report  the  amount  due  to  him,  or  to  any  other  person,  which  is  a 
lien  upon  such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  several 
Hens  thereon ;  to  the  end  that,  on  the  coming  in  and  confirmation  of  the 
report  on  such  reference,  such  further  order  may  bo  made  for  the  distribu- 
tion of  such  surplus  moneys  as  may  be  just.  Every  party  who  appeared  in 
the  cause,  or  who  shall  have  filed  such  notice  with  the  clerk,  previous  to  the 
entry  of  the  order  of  reference,  shall  be  entitled  to  service  of  a  notice  of 
the  application  for  the  reference,  and  to  attend  on  such  reference,  and  to  the 
usual  notices  of  subsequent  proceedings  relative  to  such  surplus.  But,  if 
such  claimant  has  not  appeared,  or  made  his  claim  by  an  attorney  of  this 
court,  the  notice  may  be  served,  by  putting  the  same  into  the  post-office, 
directed  to  the  claimant  at  his  place  of  residence,  as  stated  in  the  notice  of 
his  daim. 

Rules  78  and  79  relate  to  proceedings  in  partition,  and  the  course  to 
be  pursued,  on  taking  judgment  therein,  and  run  thus  : 
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Rale  78.  (73.)  Where  the  rights  and  interests  of  the  several  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any  of  the  defend- 
ants are  infants  or  absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of 
the  fact,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply  at  a 
special  term  for  an  order  of  reference,  to  take  proof  of  the  plaintiff^s  title 
and  interest  in  the  premises,  and  of  the  several  matters  set  forth  in  the  bill 
or  petition ;  and  to  ascertain  and  report  the  rights  and  interests  of  the 
several  parties  in  the  premises,  and  an  abstract  of  the  conveyances  by  which 
the  same  are  held. 

Rule  79.  (74.)  Where  the  whole  premises  of  which  partition  is  sought, 
are  so  circumstanced,  that  a  partition  thereof  cannot  be  made  without  great 
prejudice  to  the  owners,  due  regard  being  had  to  the  power  of  the  court  to 
decree  compensation  to  be  made  for  equality  of  partition,  and  to  the  ability 
of  the  respective  parties  to  pay  a  reasonable  compensation  to  produce  such 
equality ;  or  where  any  lot,  or  separate  parcel  of  the  premises,  which  will 
exceed  in  value  the  share  to  which  either  of  the  tenants  in  common  may  he 
imtitled,  is  so  circumstanced,  the  plaintiff,  upon  stating  the  fact  in  the  affida- 
Fit  which  is  to  be  filed  for  the  purpose  of  obtaining  an  order  of  reference 
ander  the  next  preceding  rule,  may  have  a  further  provbion  inserted  in  such 
order  of  reference,  directing  the  officer  or  person  to  whom  it  is  referred,  to 
inquire  and  report  whether  the  whole  premises,  or  any  lot  ot  separate  parcel 
thereof,  are  so  circumstanced  that  an  actual  partition  cannot  be  made ;  and 
that,  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole  premises  or 
jf  any  lot  or  separate  parcel  thereof  will  be  necessary,  that  he  specify  the 
lame  in  his  report,  together  with  the  reasons  which  render  a  sale  necessary ; 
md,  in  such  a  case,  that  he  also  ascertain  and  report,  whether  any  creditor, 
not  a  party  to  the  suit,  has  a  specific  lien,  by  mortgage,  devise  or  otherwise, 
upon  the  undivided  share  or  interest  of  any  of  the  parties,  in  that  portion  of 
the  premises  which  it  is  necessary  to  sell ;  and  if  lie  finds  that  there  is  no 
such  specific  lien  in  favor  of  any  person  not  a  party  to  the  suit,  that  he 
further  inquire  and  report,  whether  the  undivided  share  or  interest  of  any  of 
the  parties  in  the  premises  is  subject  to  a  general  lien,  or  encumbrance,  by 
judgment  or  decree ;  and  that  he  ascertain  and  report  the  amount  due  to 
any  party  to  the  suit,  who  has  either  a  general  or  specific  lien  on  the  prem 
ises  to  be  sold,  or  any  part  thereof,  and  the  amount  due  to  any  creditor,  not 
a  party,  who  has  a  general  lien  on  any  undivided  share  or  interest  therein, 
by  judgment  or  decree,  and  who  shall  appear  and  establish  his  cl^m  on  such 
reference.    He  shall  also,  if  requested  by  the  parties,  who  appear  before 
him  on  such  reference,  ascertain  and  report  the  amount  due  to  any  creditor, 
not  a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or  encum- 
brance upon  all  the  shares  or  interests  of  the  parties  in  the  premises  to  be 
sold,  and  which  would  remain  as  an  encumbrance  thereon  in  the  hands  of  the 
purchaser ;  to  the  end  that  such  directions  may  be  given  in  relation  to  the 
same,  in  the  decrea  for  the  sale  of  the  premises,  as  shall  be  most  beneficial 
to  all  the  parties  interested  in  the  proceeds  thereof  on  such  sale. 
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The  following  rule  prohibits  the  staying  of  sales  of  the  above  nature, 
unless  on  motion  upon  sufficient  notice  : 

Rule  80  (first  introduced  in  1858).  No  order  to  stay  a  sale  under  a  judg- 
ment in  partition  or  for  the  foreclosure  of  a  mortgage,  shall  be  granted  or 
made  by  a  judge  out  of  court,  except  upon  a  notice  of  at  least  two  days  to 
the  plaintiff's  attorney. 

The  next  three  rules  relate  to  the  payment  of  moneys  into  court,  and 
their  investment  and  disposition.  A  lengthened  citation  of  them  will 
not  be  necessary.  The  county  treasurer  of  the  county  of  venue  is  the 
proper  depositary,  unless  the  court  shall  otherwise  direct.  Securities 
on  real  estate,  directed  to  be  taken,  are  to  be  taken  in  his  name,  and  all 
moneys  are  to  be  deposited  by  him,  in  his  name  of  office,  in  the  New 
York  Life  Insurance  and  Tnist  Company,  the  United  States  Trust  Com- 
pany, or  in  such  bank  or  trust  company  as  the  court  may  direct,  unless 
the  order  or  judgment  under  which  the  moneys  are  brought  into  court 
aball  prescribe  a  different  disposition  of  them. 

Kule  84  directs  thus,  as  to  the  provi^on  to  be  made  for  parties  hold- 
ing a  life  interest : 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  couitesy,  or  in  dower, 
,  s  entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and 
)ivestcd  in  permanent  securities,  such  party  shall  be  charged  with  the  ex- 
l^ense  of  investing  such  sum,  and  of  receiving  and  paying  over  the  interest 
or  income  thereof;  but,  if  such  party  is  willing,  and  consents  to  accept  a 
^ross  sura,  in  lieu  of  such  annual  interest  or  income  for  life,  the  same  sh^  be  < 
estimated  according  to  the  then  value  of  an  annuity  of  six  per  cent,  on  the 
principal  sum,  during  the  probable  life  of  such  person,  according  to  the 
Portsmouth  or  Northampton  tables. 

The  following  are  the  rules  for  computing  such  value,  and  the  table 
here  referred  to : 

APPENDIX  TO  RULE  84. 

SULES  FOR  COMPUTING  THE  VALUE   OF  THE  LIFE  ESTATE   OR  AlfNUrry. 

Calculate  the  interest  at  six  per  cent,  for  one  year,  upon  the  sum  to  the 
income  of  which  the  person  is  entitled.  Multiply  this  interest  by  the  num- 
ber of  years'  purchase  set  opposite  the  person's  age  in  the  table  given  below, 
and  the  product  is  the  gross  value  of  the  life  estate  of  ^uch  person  in  said  sum. 

Examples. — Suppose  a  widow's  age  is  87,  and  she  is  entitled  to  dower 
in  real  estate  worth  1350.75.  One-third  of  this  is  $116.91}.  Interest  on 
1116.91,  one  year  at  six  per  cent,  (as  fixed  by  75th  rule),  is  $7.01.  The 
number  of  years'  purchase  which  an  annuity  of  one  dollar  is  worth,  at  the 
age  of  37,  aa  appears  by  the  table,  is  11  years,  and  j^^  parts  of  a  year, 
which,  multiplied  by  $7.01,  the  income  for  one  year,  gives  $77.35,  and  a 
fraction,  as  the  gross  value  of  her  right  of  dower. 
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Sappose  a  man,  whose  age  is  50,  is  tenant  by  the  conrtesy  in  the  whole 
of  an  estate  worth  $9,000.  The  annual  interest  on  the  sum,  at  six  per  cent., 
is  $540.00.  The  number  of  years'  purchase  which  an  annuity  of  one  dollar 
is  worth,  at  the  age  of  50,  as  per  table,  is  OyVnV  P^^rts  of  a  year,  which,  multi- 
plied by  $540,  the  value  of  one  year,  gives  $5,085.18  as  the  gross  value  of 
his  life  estate  in  the  premises,  or  the  proceeds  thereof. 

Note. — The  values  in  the  table  are  calculated  on  the  supposition  that  the  annuities  are 
payable  yearly;  if  payable  half-}  early,  one-fifth  of  a  year's  purchase  should  be  added  to  those 
values. 

ANNUITY   TABLE. 

A  table  corresponding  with  the  Northampton  tables  referred  to  in  the 
75th  rule,  showing  the  value  of  an  annuity  of  one  dollar,  at  six  per  cent.,  on 
a  single  life,  at  any  age  from  one  year  to  ninety-four,  inclusive. 


1 
Age. 

1 

Na  of  years' 
parcboM 

the  nnnalty 
ia  worth. 

Age. 

No.  of  years^ 
purchase 

the  annuity 
is  worth. 

Age. 

No.  of  years' 
purchase 

the  annuity 
is  worth. 

1  Age, 

1 

No.  of  yean* 
parchase 

the  annuity 
is  worth. 

10.107 

25 

12.063 

49 

9.563 

73 

4.781 

2 

11.724 

26 

11.992 

50 

9.417 

74 

4.565 

3 

12.348 

27 

11.917 

51 

9.273 

75 

4.354 

4 

12.769 

28 

11.841 

52 

9.129 

1  76 

4.154 

5 

12.962 

29 

11.763 

53 

8.980 

77 

3.952 

6 

13.156 

30 

11.682 

54 

8.827 

78 

3.742 

1 

13.275 

31 

11.598 

55 

8.670 

79 

3.514 

8 

13.337 

1   32 

11.512 

56 

8.509 

80 

3.281 

9 

13.335 

33 

1 

11.423 

57 

8.343 

81 

3.156 

10 

13.285 

1  34 

11.331 

58 

8.173 

82 

2.926 

11 

13.212 

35 

11.236 

59 

7.099 

j  83 

2.713 

12 

13.130 

36 

11.137 

60 

7.820    i 

84 

2.551 

13 

13.044 

;  37 

11.035 

61 

7.637 

85 

2.402 

14 

12.953 

38 

10.929 

62 

7.449 

86 

2.266 

15 

12.857 

39 

10.819 

63 

7.253 

87 

2.138 

16 

12.755 

40 

10.705 

64 

7.052 

88 

2.031 

IV 

12.655 

41 

10.589 

65 

6.841 

89 

1.882 

18 

12.562 

42 

10.473 

66 

6.625 

90 

1.689 

19 

12.477 

43 

10.356 

1  67 

6.405 

91 

1.422 

20 

12.398 

44 

10.235 

1  68 

6.179 

92 

1.136 

21 

12.329  i 

45 

10.110 

69 

5.949 

93 

.806 

22 

12.265   ! 

46 

9.980 

70 

5.716 

94 

.518 

23 

12.200 

47 

9.846 

71 

5.479 

2i 

12.132 

48 

9.707 

72 

5.241 

Rules  86  to  91,  inclusive,  refer  to  proceedings  in  divorce. 
Rule  86  provides  thus,  as  to  a  reference  to  take  proof  on  the  applica- 
tion for  judgment,  where  no  defence  is  interposed  : 

Rule  86.  (64.)  When  an  action  is  brought  to  obtain  a  divorce  or  separa* 
tion,  or  to  declare  a  marriage  contract  void,  if  the  defendant  fail  to  answer 
the  complaint,  or  if  the  facts  charged  in  the  complaint  are  not  denied  in 
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the  answer,  the  court  to  which  application  is  made  for  judgment,  shall 
order  a  reference,  to  take  proof  of  all  the  material  fJEtcts  charged  in  the 
complaint. 

The  court  shall  in  no  case  order  the  reference  to  a  referee  nominated  by 
cither  party. 

And,  when  the  action  is  for  a  divorce  on  the  ground  of  adultery,  unlesi 
it  be  averred  in  the  complaint  that  the  adultery  charged  was  committed 
without  the  consent,  connivance,  privity,  or  procurement  of  the  plaintiif ; 
that  five  years  have  not  elapsed  since  the  discovery  of  the  fact  that  such 
adultery  bad  been  committed ;  and  that  the  plaintiff  has  not  voluntarily  co- 
habited with  the  defendant  since  such  discovery ;  and  also  where,  at  the 
time  of  the  offence  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  pei*son  with  whom  the  offence  is  alleged  to  have  been  com 
mitted,  that  five  years  have  not  elapsed  since  the  commencement  of  such 
adulterous  intercourse  was  discovered  by  the  plaintiff;  and  the  complaint 
containing  such  averments  be  verified  by  the  oath  of  the  plaintiff,  in  tho 
manner  prescribed  by  the  157th  section  of  the  Code,  judgment  shall  not  be 
rendered  for  the  relief  demanded,  until  the  plaiutiff^s  affidavit  be  produced, 
stating  the  above  facts. 

Rule  87.  (65. "^  To  obtain  an  order  of  reference,  if  the  complaint  seeks  to 
annul  a  marriage,  on  the  ground  that  the  party  was  under  the  age  of  legal 
consent,  an  affidavit  must  be  produced,  showing  that  the  parties  thereto 
have  not  freely  cohabited  for  any  time,  as  husband  and  wife,  after  the 
plaintiff  had  attained  the  age  of  consent.  If  the  complaint  seeks  to  annul 
the  marriage,  on  the  ground  that  the  plaintiff's  consent  was  obtained  by 
force  or  fraud,  the  plaintiff  must  show,  by  affidavit,  that  there  has  been  no 
voluntary  cohabitation  between  the  parties  as  man  and  wife;  and,  if  it  seeks 
to  annul  a  marriage,  on  the  ground  that  the  plaintiff  was  a  lunatic,  an  affi- 
davit must  be  produced,  showing  that  the  lunacy  still  continues;  or  the 
plaintiff  must  show,  by  his  affidavit,  that  the  parties  have  not  cohabited  as 
husband  and  wife,  after  the  plaintiff  was  restored  to  his  reason. 

Rule  88.  (66.)  On  a  reference  to  take  proof  of  the  facts  charged  in  a  com- 
plaint for  separation,  or  limited  divorce,  the  examination  of  the  plaintiff  on 
oath  may  be  taken,  as  to  any  crnel  or  inhuman  treatment,  alleged  in  the 
complaint,  which  took  place,  when  no  witnesses  were  present,  who  are  com- 
petent to  testify  to  the  facts  on  such  reference. 

Rule  89  2)rovide8  as  to  the  defences  available  to  the  defendant,  and 
the  trial  of  the  issues  joined  thereon. 

Rule  90  provides  that  if  an  issue  of  the  legitimacy  of  the  children  of 
the  marriage  be  joined,  and  if  thereon  a  reference  is  ordered,  proofs, 
shall  be  taken  upon  that  question  also. 

Rule  91  provides  thus : 

Ko  sentence  or  decree  of  nullity,  declaring  void  a  marriage  contract,  or 
decree  for  a  divorce,  or  for  a  separation  or  Umited  divorce,  shall  be  made, 
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of  course,  by  the  default  of  the  defendant,  or  in  consequence  of  any  neglect 
to  appear  at  the  hearing  of  the  cause,  or  by  consent. 

And,  after  sundry  directions  as  to  the  trial  when  had,  it  concludes  as 
follows : 

No  judgment,  in  an  action  for  divorce,  shall  be  entered,  except  upon  the 
special  direction  of  the  court 

§  251.  General  Observations. — Distinction  between  Jxidg- 

ment  and  Order. 

A  judgment  is,  as  defined  by  section  245,  ''  the  final  determination 
of  the  rights  of  the  parties  in  the  action." 

The  term  decree,  as  applicable  to  the  final  determination  of  a  suit  in 
equity,  thongh  in  strictness  obsolete,  as  not  employed  in  the  Code,  may 
be  looked  upon  as  practically  synonymous. 

As  to  the  extent  to  which  the  entry  of  judgment  is  technically  a  ter- 
mination of  the  suit,  see  Adams  vs.  Fort  Plain  Bank,  23  How.,  46. 

A  judgment  once  entered  is,  though  irregular,  valid,  until  it  is 
reversed  or  vacated.     GaUarati  vs.  Orser,  4  Bosw.,  94. 

Its  finality  constitutes  the  broad  distinction  between  it  and  an 
order,  which,  as  defined  by  section  400,  is  "  every  direction  of  a  court 
or  judge,  made  or  entered  in  writing,  and  not  included  in  a  judgment." 

This  distinction  is,  as  a  general  rule,  so  clear,  that  there  is  little  or  no 
risk  of  confusion.  In  two  classes  of  cases  there  has,  however,  been 
some  difficulty  in  drawing  the  exact  line,  the  one  being  as  to  the  deci- 
sion on  a  motion  for  judgment  on  a  frivolous  pleading,  the  other  that 
on  the  argument  of  a  demurrer. 

The  great  test  as  to  either  seems  to  be,  as  to  whether  leave  to  amend 
or  to  plead  over  is  or  is  not  granted,  to  which,  in  the  case  of  demurrer, 
may  be  added  that  as  to  whether  the  demurrer  is  or  is  not  to  the  whole 
pleading.  If  the  unsuccessful  party  is  permitted  or  still  retains  the 
right  to  go  to  trial  upon  issues  of  fact,  either  upon  the  residue  of  the 
pleading,  not  impeached  by  the  demurrer,  or  upon  anotlier  pleading, 
substituted  in  its  place,  by  way  of  amendment,  then,  it  is  self-evident 
tliat  the  decision,  whatever  its  nature,  is  not  a  final  determination,  with- 
in either  the  terms  or  the  spirit  of  section  245,  and,  bein§  so,  is  not  a 
judgment. 

But,  if  the  decision  goes  the  whole  length  of  declaring  the  pleading 
impeached  to  be  frivolous,  or  allows  a  demurrer  to  the  whole  of  it,  with- 
out granting  leave  to  amend  or  to  plead  over,  so  that  the'  adjudication 
finally  determines  the  riglits  of  the  unsuccessful  party,  leaving  him  no 
ulterior  remedy  except  by  way  of  appeal,  then  it  is  clearly  a  judgment. 
The  same  observation  may  be  made,  as  to  tlie  decision  of  a  motion 
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under  section  152,  striking  out  a  whole  answer  as  sham  or  irrelevant 
without  terms,  or  leave  to  amend,  whenever  such  a  decision  is  made. 

(a.)  MonoN  on  Frivolous  Pleading. 

A  motion  under  section  247  is  expressly  for  a  judgment,  as  is  clear 
from  the  terms  of  the  section  itself.  The  following  cases  hold  the  deci- 
sion upon  it  to  be  a  judgment,  carrying  costs,  and  appealable  fix>m  as 
such,  and  not  as  an  order.  Harris  vs.  Hammond^  18  How.,  123 ; 
Wiiherhead  vs.  AUen^  28  Barb.,  661 ;  King  vs.  Stafford^  5  How.,  30. 
See  also  same  case^  6  How.,  127 ;  Lawrence  vs.  Davis^  7  How.,  354 ; 
Roberts  vs.  Morrison^  7  How.,  396 ;  11  L.  O.,  60 ;  Bruce  vs.  Pinck- 
ney,  8  How.,  397 ;  Raynor  vs.  Clark,  7  Barb.,  581 ;  3  C.  R,  230 ; 
Phipps  vs.  Yan  Catty  4  Abb.,  90  (92).  See  also  Martin  vs.  Kanouse,  2 
Abb.,  390.  And  such  decision  must  bo  applied  for  as  a  judgment,  and 
not  as  an  order.  Darrow  vs.  Miller,  5  How.,  247 ;  3  C.  R.,  241 ;  Rae 
vs.  Washington  Muttuxl  Insurance  Company,  6  How.,  21 ;  1  C.  R. 
(N.  8.),  185. 

The  contrary,  viz. :  that  the  order  under  these  circumstances  may  be^ 
appealed  from  as  an  order,  and  is  analogous  to  an  application  for  judg- 
ment under  the  second  subdivision  of  section  246,  and  also  that  the 
successful  party  is  only  entitled  upon  it  to  the  costs  of  a  motion,  and 
cannot  charge  a  trial  fee,  is  maintained  in  the  following  series  of  cases : 
Govld  vs.  Carpenter,  7  How.,  97 ;  Roberts  vs.  Clark,  10  How.,  451 ; 
Western  Railroad  Corporation  vs.  Kortright,  10  How.,  457  ;  Rochester 
City  Bank  vs.  Rapelje,  12  How.,  26 ;  Marquise  vs.  Brigham,  12 
How.,  399  ;  Witherspoon  vs.  Van  Dclar,  15  How.,  266. 

In  Witherhead  vs.  Allen,  28  Barb.,  661,  the  former  conclusion,  t.  e,, 
that  the  decision  is  a  judgment  upon  an  issue  of  law,  and  not  an  order 
only,  is  thought  to  be  the  better  opinion.  It  is  held,  however,  that  the 
decision  on  a  frivolous  demurrer  may,  under  the  tertns  of  section  349, 
as  amended  in  1852,  be  appealed  from  as  an  order,  if  such  appeal  be 
taken  before  the  entry  of  judgment,  but  not  afterwards.  See  also  Zee 
vs.  Aindee,  1  Hilt,  277 ;  4  Abb.,  463 ;  Sams  case,  4  Abb.,  90,  note. 
Bat,  if  so  appealed  from,  it  will  not  bring  up  the  case  finally  before  tlie 
Court  of  Appeals,  but  a  second  api>eal  from  the  judgment,  when  entered, 
will  be  necessary.  See  HoUister  Bank  of  Buffalo  vs.  Vail,  15  N.  Y., 
593 ;  Fiyrd  vs.  David,  5  Duer,  684 ;  13  How.,  193  ;  3  Abb.,  385. 

As  regards  a  frivolous  answer  or  reply,  if  leave  to  amend  be  granted, 
the  decision  is  clearly  not  final,  and  an  appeal  may  lie  from  it ;  but,  in 
taking  such  an  appeal,  the  unsuccessful  party  may  put  his  ulterior  rights 
in  peril,  as,  unless  he  succeed  in  obtaining  a  stay,  his  adversary  will, 
at  the  expiration  of  the  time  prescribed,  be  regular  in  entering  his  judg- 
ment.   See  King  vs.  Stafford,  svpra. 
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Or  sometimes,  the  order  may  be  made,  withont  prejudice  to  the  right 
of  the  party  to  make  an  independent  motion  for  leave  to  answer.  See 
Marquise  vs.  Brigham^  supra  /  Tompkins  vs.  Acer^  10  How.,  309 
(310).  In  this  case  the  decision  can  scarcely  be  looked  upon  as  final, 
until  that  motion  has  been  made.  Still,  unless  stayed  by  order  of  the 
court,  the  successful  party  will  be  regular  in  entering  up  his  judgment. 

And,  when  the  judgment  is  once  entered  regularly,  it  seems  very 
doubtful  whether  it  can  be  got  rid  of,  except  by  appeal.  See  Ddph  vs. 
White.,  8  How.,  275.  Where  no  leave  or  stay  is  granted,  it  is  dear 
that  the  party  may  go  on  and  enter  his  judgment  at  once. 

(J.)  Decision  on  Issue  of  Law. 

Where  the  demurrer  is  to  the  whole  pleading,  and  leave  to  amend  or 
plead  over  is  not  granted  by  the  decision,  it  is  clear  that,  to  all  intents 
and  purposes,  it  is  a  judgment  and  not  an  order.  See  Dclph  vs. 
White.,  8  How.,  275  ;  Bauman  vs.  New  York  Central  Railroad  Comr 
party ^  10  How.,  218  ;  Reynolds  vs.  Freeman^  4  Sandf.,  702  ;  Moza  vs. 
Sun  Mutual  In^rance  Company^  22  How.,  60  (62) ;  13  Abb.,  304  (308). 

And  the  same  is  the  case,  with  reference  to  a  decision,  by  which  leave 
to  amend  or  to  plead  over  is  given,  and  the  party  declines  or  neglects 
to  avail  himself  of  that  leave,  within  the  time  and  upon  the  terms  pre- 
scribed. The  successful  party  may,  in  that  case,  proceed  at  once  to  the 
entiy  of  judgment,  unless  his  proceedings  are  stayed.  See  Drumnumd 
vs.  IIvMon.,  1  Duer,  633 ;  8  How.,  246.  And,  the  judgment  once 
entered,  it  must  be  appealed  from  as  such.  Reynolds  vs.  Frefi^man^  4 
Sandf.,  702  ;  Moza  vs.  Sun  Mutual  Insurance  Company.,  supra  /  Ketd- 
tas  vs.  Myers^  3  E.  D.  Smith,  83  ;  1  Abb.,  403.  (N.  B.— The  reversal 
at  19  N.  Y.,  231,  is  on  the  merits,  and  does  not  affect  this  point.) 

But,  where  the  demurrer  is  partial,  and  does  not  go  to  the  whole 
pleading,  the  decision  on  it  is  an  order  and  not  a  judgment,  and  an 
appeal  is  expressly  given  from  it,  as  such,  by  section  349,  as  amended  in 
1851.  See  Paddock  vs.  Sprifigfield  Fire  and  Marine  Insurance  Com^ 
pany^  2  Kern.,  591 ;  Sutherland  vs.  Tyler^  11  How.,  251 ;  Cook  vs. 
Pomeroy^  10  How.,  221 ;  Bauinun  vs.  New  York  Central  Railroad 
Company^  10  How.,  218  (220) ;  Belknap  vs.  Mclntyre^  2  Abb.,  366 ; 
Dr^immond  vs.  Husson^  1  Duer,  633 ;  8  How.,  266 ;  Ices  vs.  Miller^ 
19  Barb.,  196  (198). 

But,  before  the  amendment  of  1851,  it  was  held  that  such  decision 
was  not  appealable  from  in  that  form ;  that  it  was,  in  fact,  a  judgment 
pro  tantOj  but  that  its  operation  was  suspended,  until  the  finsi  decision 
of  the  other  issues  in  the  cause,  at  which  time  it  might  be  perfected, 
and  would  then  come  up  for  review.  See  Bentley  vs.  Janes^  4  How., 
335 ;  3  C.  R.,  37 ;  Masters  vs.  Barnard,  6  How.,  113 ;  1  O.  R.  (N.  S.), 
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407 ;  Wood  vs.  Lambert,  3  Sandf.,  724 ;  ICE.  (N.  S.),  214 ;  King  vs. 
Stafford,  5  How.,  30. 

When  leave  to  amend  or  plead  over  is  granted,  the  decision,  whilst 
that  leave  is  pending,  retains  the  character  of  an  order,  and  is  appeala- 
ble from  as  such.  See  Reynolds  vs.  Freeman,  4  Sandf.,  702 ;  NeUis  vs. 
De  Forest,  6  How.,  413 ;  NoUen  vs.  Western  Railroad  Corporation,  10 
How.,  97 ;  affirmed  generally,  15  N.  Y.,  444 ;  Cook  vs.  Pomeroy,  10 
How.,  221 ;  Bauman  vs.  New  York  Central  Railroad  Company,  10 
How.,  218  (220) ;  Ives  vs.  Miller,  19  Barb.,  196  (198) ;  Ford  vs.  David, 
5  Duer,  684 ;  13  How.,  193 ;  3  Abb.,  385 ;  Phipps  vs.  Van  CoU,  4 
Abb.,  90.  By  these  cases,  Lewis  vs.  Acker,  8  How.,  414,  is  clearly 
overruled.     See  especially  per  S.  B.  Strong,  J.,  4  Abb.,  91. 

But,  as  above  shown,  this  privilege  to  appeal  is  only  temporary,  and 
ceases,  if  the  unsuccessful  party  declines  or  neglects  to  avail  himself  of 
the  privilege  allowed,  and  suffers  judgment  to  be  regularly  entered 
against  him. 

(c.)  Division  of  the  Subject. 

It  is  proposed  to  arrange  the  subject,  as  treated  in  the  succeeding 
chapters,  in  the  following  order : 

1.  Tlie  preliminary  and  formal  proceedings  which  are  for  the  most 
part  common  to  the  entry  of  judgment  in  all  cases. 

2.  Judgment  by  default,  or  in  the  nature  of  default,  with  its  prelimi- 
naries and  incidents. 

3.  Judgment  in  contested  cases* 

4.  Proceedings  consequent  upon,  and  for  the  carrying  out  of  judg- 
ment, and  not  in  the  nature  of  execution. 

5.  The  entry  of  judgment,  and  the  special  ulterior  proceedings  pro* 
vided  for  by  statute,  in  the  case  of  joint-debtors. 

6.  Tlie  amendment,  vacating,  or  satisfaction  of  judgments. 
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CHAPTER  n. 


GENERAL  INCIDENTS  OF  JUDGMENT. 


§  252.   Preliminaries  in  Certain  Gaaes. 

When  the  case  is  tried  by  a  jury,  the  clerk's  entry,  under  section  264 
constitutes  tlie  authority  to  enter  up  judgment,  in  accordance  with  thr 
verdict,  and  no  further  direction  on  the  part  of  the  court  is  necessary. 

When  the  cause  has  been  tried  by  the  court  without  a  jury,  the 
decision  must,  under  section  267,  be  given  in  writing. 

In  ordinary  cases,  that  decision,  as  filed,  may  form  sufficient  gronud 
foi*  the  entry  of  judgment  by  the  clerk.  When,  however,  the  directions] 
are  special,  and  especially  in  equity  cases,  it  will  frequently  be  necessary 
or  expedient,  to  reduce  the  substance  of  the  decision  into  more  detailed 
form,  so  as  to  assume  the  shape  of  a  decree,  under  the  former  practice 
In  this  case,  the  proposed  form  of  decree,  or  order  for  judgment,  should 
be  prepared  by  the  prevailing  party,  and  submitted  to  the  judge  for  his 
signatui'c. 

Where  the  case  is  complicated,  and  the  decree  or  order  for  judgment 
requires  special  consideration,  the  court  will  frequently  direct  it  to  be 
settled,  on  notice  to  the  adverse  party,  and,  it  may  frequently  be  expe- 
dient to  follow  the  same  course,  even  where  no  special  direction  has 
been  given.  In  this  case,  the  proposed  form,  when  prepared,  must  bo 
served  on  the  adverse  party  or  parties,  with  a  notice  of  the  time  and 
place,  at  which  it  will  be  submitted  to  the  judge  for  settlement.  The 
adverse  party,  if  he  objects  to  the  form  proposed*,  usually  prepares  a 
memorandum  of  any  proposed  alterations,  or  a  substituted  form,  and 
submits  them  to  the  judge  at  the  time  appointed,  or,  his  objections  may 
be  urged  orally.  The  judge  then  settles  the  form  of  order  or  decree, 
either  on  the  spot,  or  afterwards,  on  advisement.  When  settled,  the 
form  approved  is  signed  by  the  judge,  and  is  either  delivered  by  him  to 
the  prevailing  party,  or  left  with  the  clerk.  So  signed,  it  constitutes 
the  clerk's  authority  for  the  formal  entry  of  judgment  in  that  form, 
which  is  then  perfected. 

If  dissatisfied  with  the  settlement,  it  is  competent  for  either  to  bring 
the  question  again  before  the  judge,  on  an  application  to  resettle,  notice 
being  given  to  the  adverse  party ;  but  this  course  will  rarely  be  appli- 
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cable,  and  is  only  proper,  in  case  of  some  evident  misapprehension  of  mat* 
ters  of  fact    The  decision,  as  such,  can  only  be  impeached  on  appeal. 

These  proceedings  are  taken  before  the  judge  who  tried  the  cause, 
and  generallj  at  his  chambers,  or  at  the  sitting  of  the  court,  before  the 
commeucement  of  regular  business.  When  the  case  is  of  importance,  it 
is  sometimes  specially  placed  upon  the  calendar  for  that  purpose,  but, 
of  coarse,  all  questions  as  to  the  mode  of  settlement,  depend  entirely 
upon  the  discretion  of  the  judge. 

Wlien  the  entry  of  judgment  is  dependent  upon,  and  follows  as  the 
consequence  of  an  order,  as,  on  a  motion  for  judgment  under  section 
247,  or  on  the  decision  of  a  demurrer,  the  judge's  signature  to  that  or- 
der should  be  obtained,  and  it  should  be  regularly  entered  with  the 
clerk,  imless  such  order  be  actually  embodied  in  the  judge's  decision,  ae 
signed  by  him. 

The  decision  of  the  general  term  on  exceptions,  directed  to  be  heard 
there  iu  the  first  instance,  or  upon  a  verdict  subject  to  the  opinion  of 
the  court,  should  be  entered  as  an  order  in  the  first  place.  When  S(» 
entered;  it  constitutes  the  clerk's  authority,  for  perfecting  judgment  ii^ 
accordance  with  the  decision. 

And  the  same  course  must  be  pursued,  with  reference  to  the  decision 
of  the  general  term,  upon  an  appeal,  by  which  a  judgment  is  aflirmed, 
reversed,  or  modified. 

The  report  of  a  referee,  is,  of  itself,  sufficient  authority  to  the  clerk  to 
enter  up  judgment  accordingly,  without  any  special  direction  by  the 
court :  section  272.  It  is  equivalent,  in  fact,  to  the  decision  of  a  judge. 
Hancock  vs.  Hancock^  22  N.  Y.,  568. 

§  253.  Adpietment  of  Ooats. 

The  first  step  to  be  taken  by  the  prevailing  party,  with  a  view  to  the 
judgment  to  which  he  is  entitled,  is  to  give  the  notice  of  adjustment  of 
his  costs,  prescribed  by  section  311,  in  all  cases  where  the  adverse  party 
has  appeared.  This  proceeding  must  not  be  confounded  with  the  notice 
of  assessment,  necessary  under  section  246,  on  taking  judgment  by  de- 
fault, against  a  party  who  has  appeared,  but  has  not  answered. 

When,  under  the  provisions  of  the  Code,  the  defendant  is  entitled  to 
costs  against  the  plaintiff,  though  the  latter  recover  the  amount  of  his 
claim,  the  foniier  is  then,  for  this  purpose,  the  prevailing  party,  and 
should  give  the  notice  and  proceed  to  a  taxation,  in  oi'der  to  the  due  inser- 
tion of  his  costs  in  the  judgment-roll.  See  Johnson  vs.  Sagar^  10  How., 
552 ;  Peet  vs.  Warthy  1  Bosw.,  653. 

The  notice  must  be  gi  veii  for  the  period  prescribed  in  the  section,  i.  d., 
for  five  days,  except  when  both  attorneys  reside  in  the  same  city,  vil- 
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lage,  or  town,  and,  in  that  case,  for  two  days  prior  to  the  period  appoint- 
ed for  taxation.  This  time  is  to  be  calculated  in  the  same  manner,  and 
the  notice  served  as  an  ordinary  paper  in  the  cause,  either  pei'sonally  or 
by  mail,  with  the  usual  incidents  of  double  time  in  the  latter  event. 
Tlie  case  of  two  attorneys  residing  in  different  places,  but  doing  busi- 
ness in  the  same  city,  is  not  provided  for  by  the  section.  According  to 
its  letter,  a  five  days'  notice  would  seem  to  be  requisite  under  these 
circumstances,  but  the  point  does  not  appear  to  have  arisen. 

The  notice,  when  served,  must  be  accompanied  by  a  copy  of  the  costs 
and  disbursements  to  be  adjusted  (§  311).  Before  1857  this  was  not 
strictly  necessary,  but  the  practice  was  usual,  and  held  to  be  the  cor- 
i-ect  course.  See  GUderaleeve  vs.  Halsey^  3  Sandf.,  756 ;  1  C.  R.,  126. 
As  to  the  nature  and  items  of  the  costs  to  be  comprised,  see  hereafter, 
Book  XIV.,  devoted  to  that  subject.  The  bill  must  be  made  out  in 
full,  according  to  the  scale  of  allowances  there  given.  When  any  costs . 
have  been  awarded  to  the  party  on  motion,  and  have  not  been  collected, 
or  where  costs  of  any  proceeding  have  been  ordered  to  abide  the 
event,  those  costs  should  be  included,  and  the  order  under  which  the 
party  is  entitled  to  tax  them,  submitted  to  the  clerk  at  the  time  of  taxa- 
tion. See.  however,  j3<?^^'  cotitra^  Johnson  vs.  Jillitt^  7  How.,  485.  The 
disbui'sements  must  be  stated  in  detail,  and  verified  by  aflidavit  (§  311). 
The  pi'oper  place  for  such  statement  is  on  the  face  of  the  bill  itself,  and 
if  only  shown  upon  the  affidavit,  they  may  possibly  be  disallowed.  See 
Slmnnon  vs.  Brower^  2  Abb.,  377.  See,  however,  to  the  contrary 
effect,  Ilayer  vs.  Danforih^  8  How.,  448. 

Prior  to  1857,  two  days'  notice  was  all  that  was  requisite  in  any  case. 
Under  these  circumstances,  cases  of  hardship  occasionally  occurred.  In 
Goodyear  vs.  Baird^  11  How.,  377,  relief  was  given,  and  the  party 
allowed  to  come  in  and  retax,  where'  a  notice,  technically  regular,  had 
been  served  for  a  period  at  which  he  could  not  be  expected  to  be  able 
to  attend.  In  Whipple  vs.  WiUiam^,  4  How.,  28,  a  notice  served  on 
Saturday  evening  for  Monday  morning  was  held  to  be  bad,  and  that 
Sunday  should  be  excluded ;  but  this  view  seems  to  be  scarcely  tenable. 

It  has  been  held  that  notice  may  be  given  in  anticipation  of  an 
expected  default,  and  that  it  will  be  good,  if  that  default  be  existent  at 
the  time  appointed.     Anon,^  4  Sandf.,  693. 

The  giving  of  such  notice,  and  the  adjustment  of  costs,  are  not  stayed 
by  the  giving  of  security  on  appeal,  but,  of  course,  no  further  proceedings 
can  be  taken  fur  the  recovery  of  the  amount,  when  adjusted.  Curtis 
vs.  Leavitt,  1  Abb.,  118;  19  Barb.,  530. 

To  be  available,  the  service  of  notice,  if  denied,  must  be  fully  and 
regularly  proved.      Van  Wyck  vs.  lieedy  10  How.,  366. 

In  all  cases  where  the  defendant  has  appeared,  notice  of  taxation 
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should  be  given,  whether  he  has  or  has  not  answered.  In  the  latter 
case,  it  may  be  combined  with  the  notice  of  adjustment  prescribed  by 
section  246.  Under  the  Code  of  1848,  in  which  the  present  section  414 
was  not  contained,  it  was  held  unnecessary  to  serve  it,  on  judgment  by 
default,  even  when  there  had  been  an  appearance.  See  Riclmrds  vs. 
Sicetzer,  3  How.,  413  ;  1  C.  R.,  117 ;  Wilcox  vs.  Curtis,  1  C.  R.,  127  ; 
but,  since  the  insertion  of  that  section,  this  cannot  be  safely  relied  on. 

In  some  few  cases,  the  omission  of  notice  has  been  held  to  be  a  fatal 
defect.  See  EUon  vs.  New  York  EquitahU  Insiu'ance  Company^  2 
Sandf.,  654 ;  2  C.  R.,  80  ;  Bank  of  MaasiUon  vs.  Dwight,  2  C.  R.,  49. 
See  also  Doke  vs.  Peck,  1  C.  R.,  54 ;  Mitckdl  vs.  Ilall,  7  How.,  490. 

Tlie  contrary  proposition,  that  such  an  omission,  though  clearly  an 
irregularity,  is  not  fatal,  and  that  a  retaxation,  at  the  expense  of  the  ad- 
vei'se  part}',  is  the  proper  course,  and  also,  that  by  means  of  such  retaxa- 
A  tion,  the  irregularity  may  be  cured,  the  judgment  remaining  valid  for 
other  purposes,  is  maintained  in  the  more  numerous  class  of  cases.  See 
Richards  vs.  Swetzer,  3  How.,  413 ;  1  C.  R.,  117 ;  Goldsmith  vs. 
3rarpe,  2  C.  R.,  49  ;  7  L.  O.,  351 ;  Bix  vs.  Palm^,  5  How.,  233 ;  3  C. 
It.,  214 ;  Hughes  vs.  Mvlvey^  1  Sandf.,  92 ;  Tracy  vs.  Hufnphrey^  1  C. 
R.  (N.  S.),  197 ;  Ford  vs.  Monroe,  6  How.,  204 ;  10  L.  O.,  155  ;  Gil- 
uuirtin  vs.  Smith,  4  Sandf.,  684 ;  Potter  vs.  Smith,  9  How.,  262  ;  Stim- 
son  vs.  Huggins,  16  Barb.,  658  ;  9  How.,  86 ;  Van  Wyck  vs.  Reed,  10 
How.,  366  ;  Chapin  vs.  Churchill,  12  How.,  367.  See  also  Hicks  vs. 
Brennam,,  10  Abb.,  420  ;  Sam>e  case,  10  Abb.,  304 ;  Henry  vs.  Bow,  20 
How.,  215. 

In  relation  to  a  readjustment  by  the  prevailing  party,  where,  to  pre- 
vent anticipated  fraud,  he  has  entered  up  judgment  at  once,  without 
waiting  to  give  notice  of  taxation,  see  Stimson  vs.  Huggins,  16  Barb., 
658 ;  9  How.,  86. 

(a.)  Taxation  of  Costs. 

The  notice  having  been  thus  given,  the  att6mey  for  the  prevailing 
party  must  attend  at  the  time  and  place  appointed  ;  as,  if  he  omit  to  do 
60,  and  his  adversary  be  present,  the  notice  will,  of  course,  fall  to  the 
ground,  and,  if  insisted  on,  must  be  renewed  for  the  full  period.  If,  on 
the  contrary,  the  other  side  fail  to  attend,  the  attorney  for  the  prevail- 
ing party  may  proceed  ex  parte,  and  may  complete  his  taxation,  after  a 
reasonable  delay,  at  the  discretion  of  the  clerk. 

The  clerk  by  whom  the  costs  are  taxable,  and  to  appear  before  whom 
the  notice  is  given,  is  the  clerk  of  the  court  where  the  action  is  pend- 
ing, and,  in  the  Supreme  Com*t,  the  clerk  of  tlie  county  of  venue. 
Code,  §  466. 

But  costs  of  the  Court  of  Appeals  are  not  taxable  by  the  clerk  of 
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that  tribunal,  but  by  the  clerk  of  the  court  below,  where  the  judgment- 
record  is  filed,  and  to  whom  the  remittitur  is  made.     Union  India 
Buhber  Company  vs.  Babcocky  4  Duer,  620 ;  1  Abb.,  262. 
Section  310  makes  the  following  provision  as  to  interest : 

§  310.  (266.)  When  the  judgment  is  for  the  recovery  of  money,  mterest 
from  the  time  of  the  verdict  or  report  until  judgment  be  finally  entered, 
shall  be  computed  by  the  clerk,  and  added  to  the  costs  of  the  party  entitled 
thereto. 

Singularly  enough,  the  section  makes  no  provision  for  the  computa- 
tion of  interest,  on  an  amount  found  due,  on  trial  by  the  court.  The 
omission  is,  however,  disregarded  in  practice,  and  interest  calculated  in 
this  as  in  other  cases. 

The  prevailing  party  should  have  his  computation  of  interest  ready 
for  insertion  by  the  clerk,  and  likewise  the  fonnal  pastea.  See  next 
section.  It  is  also  convenient,  but  not  strictly  necessary,  to  have  <<* 
statement  made  out,  of  the  exact  amount  for  which  judgment  is  pro 
posed  to  be  entered,  especially  when  more  than  one  item  enters  int(« 
the  computation  of  the  recovery. 

It  has  been  held  that,  where  the  debt  itself  does  not  carry  interest, 
it  should  be  computed  from  the  actual  making  of  a  referee's  report, 
and  not  from  its  assumed  date,  if  antedated.  F'Mer  vs.  Squire^  S 
How.,  121. 

When  a  remittitur  from  the  Court  of  Appeals  directed  that  the 
respondent  should  recover  his  costs,  and  also  interest  on  the  judgment, ' 
by  way  of  damages,  it  was  held  that  the  respondent  could  not  recover 
double  interest,  once  under  the  statute,  and  once  as  damages.  The 
formula  in  question,  as  generally  used,  was  held  to  be  so  far  nugatory. 
Board  vs.  OameTy  4  Sandf.,  677. 

Where  the  appointment  is  attended,  any  objections  to  the  costs,  or 
any  specific  items,  must  be  raised  at  the  time.  If  omitted  to  be  men- 
tioned, they  may  be  held  waived,  and  cannot  be  urged  on  an  application 
for  readjustment.  Cuyhr  vs.  CoatSy  10  How.,  141.  See  also  Dresser 
vs.  JenningSj  3  Abb.,  140 ;  ToU  vs.  Thomas^  15  How.,  315. 

In  Case  vs.  Pricey  17  How.,  348 ;-  9  Abb.,  Ill,  it  was  held  that  an 
objection  as  to  the  improper  joinder  of  superfluous  parties  in  fore- 
closure, might  be  raised  on  taxation,  on  objection  to  the  allowance  for 
additional  defendants,  under  section  307,  subdivision  1. 

Though  the  judgment  of  the  court,  as  to  costs,  be  clearly  erroneouB, 
the  clerk  cannot  correct  the  error  on  taxation ;  he  is  forced  to  follow 
the  directions  as  given.  Chopin  vs.  ChurchiUy  12  How.,  367.  But  he 
is  not  bound  to  notice  a  stipulation  between  the  parties,  unless  produced 
to  him.     ToU  vs.  TAomaSj  15  How.,  315. 

The  taxation  of  costs,  and  the  insertion  of  their  amount  in  the  entry 
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of  judgment,  are  not  stayed  bj  an  appeal,  even  with  secnritj.  It  is 
not  a  proceeding  under  the  judgment,  but  is,  on  the  contrary,  necessary 
for  its  completion.     Curtis  vs.  Leamtt^  19  Barb.,  530 ;  1  Abb.,  118. 

The  same  case  is  also  authority,  for  the  taxation,  according  to  the  old 
feC'bill,  of  costs  incurred  antecedent  to,  and  which,  therefore,  are  not 
affected  by  the  Code. 

The  costs  of  a  foreclosure  by  advertisement  are  taxable  by  the 
clerk,  under  2  R.  S.,  652,  section  3,  upon  requisition  of  the  party  liable 
to  pay  them,  and  such  party  is  entitled  to  the  usual  notice,  and,  if  such 
notice  be  omitted  to  be  given,  may  obtain  a  retaxation.  A  person 
entitled  to  a  share  in  the  surplus  of  the  fund,  out  of  which  the  costs  are 
to  be  paid,  stands  in  the  position  of  a  party  liable  to  their  payment, 
and  is  entitled  to  require  such  taxation.     In  re  Moss^  6  How.,  263. 

The  amount  and  items  of  a  bill  of  costs,  as  taxable  on  a  proceeding 
of  this  description,  are  given  in  Collins  vs.  Standish^  6  How.,  493. 

The  clerk  has  power  to  tax  costs  on  a  mandamusy  the  same  as  costs 
in  an  ordinary  proceeding.  People  vs.  CoJhome^  20  How.,  378.  But 
in  street  opening  cases,  and  others,  in  which  the  amount  of  costs  is  not 
limited  by  law,  he  has  no  such  authority.  Vide  chapter  470  of  1847, 
§  38 ;  Matter  of  Fawrtk  Avenue^  11  Abb.,  189 ;  Central  Park  Case^ 
12  Abb.,  107. 

In  connection  with  the  taxation,  the  moving  party  must  present  an 
Affidavit,  verifying  his  disbursements.  This  is  expressly  prescribed  by 
^section  311.  The  usual  practice  is  to  indorse  it  upon  the  costs,  which 
are  taxed  by  the  clerk,  but,  of  course,  it  may  be  made  separately  and 
annexed.  It  must  clearly  include  all  the  disbursements  charged  for ; 
and,  where  travel-fees  of  witnesses  are  claimed,  its  statements  must  be 
sjiecific.  See  hereafter,  as  to  these  particulars,  in  book  XIY.,  under 
the  head  of  Disbursements. 

If  the  party  against  whom  the  costs  are  taxed,  is  entitled  to  any 
counter-Klemand,  for  costs  of  interlocutory  proceedings,  awarded  to  hiui 
during  the  action,  and  not  yet  collected,  he  should  apply,  upon  the 
taxation,  to  have  the  amount  set  off,  producing  the  order  under  which 
he  is  so  entitled.  See,  however,  per  contra^  Johnson  vs.  JiUitty  7 
How.,  485. 

On  completion  of  the  taxation,  the  taxed  bill  of  costs,  and  all  affida- 
vits presented  to  the  clerk  on  taxation,  should,  in  all  cases,  be  attached 
to,  and  filed  with  the  judgment  record.  Vide  Amended  Judiciary  Act, 
chapter  470  of  1847,  section  38.  It  should  not,  however,  form  part  of 
it*     See  below,  under  head  of  Judgrnent-HoU. 

If  either  party  be  dissatisfied  with  the  adjustment  of  the  clerk,  his 
decision  is  reviewable  by  a  judge  of  the  court.  This  review  is  fre- 
quently had  informally,  both  parties  going  at  once  before  a  judge  at 
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chambers,  and  submitting  the  question.    If  not,  a  motion  for  a  retaxa- 
tion  will  be  the  proper  course. 

It  is  well  settled  that  such  a  motion  is  entertainahle,  though  the  Code 
makes  no   express  provision  upon  the  subject.    The  objections  to  the 
taxation  must  be  raised  in  this  manner,  and  cannot  be  brought  up,  on  ap- 
peal from  the  judgment.  Beattie  vs.  Qua^  15  Barb.,  132.  See  also  Matter 
of  Fourth  Avenue,  11  Abb.,  189.     And  an  order  denying  such  a  read- 
justment is  appealable.   Slvyter  vs.  Smith,  2  Bosw.,  673.   See  generally, 
as  to  the  power  of  a  judge  to  entertain  such  a  motion,   Whij>pU  vs. 
Williams,  4  How.,  28  ;  also  note  at  3  C.  R.,  24.     It  is  likewise  neces- 
sarily implied  in  the  numerous  class  of  cases  above  referred  to,  holding 
that  judgment  on  insufficient  notice  is  not  void,  but  merely  irregular, 
and  that  the  irregularity  may  be  cured  by  a  readjustment.    See,  as  to 
such  a  proceeding,  on  behalf  of  a  party  who  has  enfered  up  judgment, 
without  waiting  to  tax  his  costs,  Stimson  vs.  Huggins,  there  referi^ed  to. 
As  to  a  retaxation,  in  cases  where  the  clerk  had  no  power  to  tax,  see 
Matter  of  Fourth  Avenue^  11   Abb.,   189 ;    Central  Park  case,  12 
Abb.,  107. 

A  motion  for  readjustment,  may  be  founded  on  the  costs  as  served, 
together  with  the  pleadings  and  proceedings,  if  necessary,  any  extraneous 
information  necessary  to  the  due  presentation  of  the  objections  taken 
being  shown  on  affidavit. 

The  right  to  a  readjustment  may,  however,  be  waived  by  laches  or 
delay.  See  Dresser  vs.  Wickes,  2  Abb.,  460 ;  Matter  of  Seventy-Sixik 
Street,  12  Abb.,  317.  See  also,  as  to  the  effect  of  a  payment,  C6llamh\%. 
CaMwell,  6  How.,  336  ;  1 C.  R.  (N.  S.),  41 ;  Schemverhom  vs.  Van  Voad, 
5  How.,  458 ;  1  C.  R.  (N.  S.),  400 ;  Harris  vs.  Scofeld,  MS.,  noticed 
in  Ford  vs.  Monroe,  6  How.,  204 ;  10  L.  O.,  155.  The  receipt  of  the 
amount  by  the  attorney's  clerk,  in  ignorance,  was,  however,  held  not 
to  preclude  the  motion.    Ford  vs.  Monroe,  supra. 

§  254.  Foi^iud  Entry  of  Judgment. 

(a.)  Entby  in  the  Judgment-Book. 

On  the  render  of  judgment,  the  clerk  is  bound  to  enter  such  judgment 
in  the  judgment-book,  ''  specifying  clearly  the  relief  granted,  or  other 
determination  of  the  action."     See  sections  279,  280. 

This  entry  is  usually  made  by  him,  on  completion  of  the  adjustment, 
and  ascertainment  of  the  precise  amount  recovered,  and  sometimes  eveu 
afterwards,  from  the  judgment-roll  as  filed.  There  can  l>e  no  question, 
however,  but  that  this  latter  practice  is  technically  incorrect,  and  that  the 
entry  should  be  made  at  onc^.    And,  not  merely  so,  but  it  has  been  even 
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held  that,  properly,  the  judgment  should  be  entered  by  the  clerk  in  tlie 
judgment-book,  directed  to  be  kept  by  him  by  section  278,  at  the  time 
that  judgment  is  actually  pronounced,  and  that  the  adjustment  of  costs 
IS,  in  strictness,  a  subsequent  proceeding.  See  Gilmartin  vs.  Smithy  and 
Stimdon  vs.  Httggins^  above  cited.  The  provisions  on  the  subject  are, 
however,  merely  directory  (see  same  caees)^  and  the  practice  of  com- 
pleting the  whole  of  the  proceedings  in  relation  to  the  entry  of  judg- 
ment, at  one  time  and  upon  one  single  occasion,  has  become  general, 
and,  it  may  almost  be  said,  universal,  except  in  those  comparatively 
rare  instances,  where  it  is  desirable  for  the  party  to  enter  up  judgment 
and  make  a  levy  at  once,  to  prevent  anticipated  fraud  on  the  part  of  his 
adversary,  either  abandoning,  or  subsequently  applying  for  a  retaxation 
of  his  costs.     See,  as  to  this  practice,  Sthnson  vs.  HtLggins^  aujfnra. 

In  relation  to  the  entry  of  judgment,  in  a  controversy  submitted 
without  action,  see  section  373,  above  cited. 

The  entry  of  judgment  by  the  clerk,  can  only  be  made  during  regular 
ottice  hours  (see  rule  9),  and  the  lien  of  a  judgment  takes  place  from 
the  time  when  it  is  actually  made.  Blydenburgh  vs.  Northrop^  13 
How.,  289. 

Since  the  amendment  of  1851,  judgment,  when  awarded,  is  final,  sub- 
ject to  the  right  of  review  by  the  unsuccessful  party,  the  intermediate 
term  of  four  days,  provided  for  by  the  Code  of  1849,  having  been 
then  stricken  out.  The  successful  party  is  therefore  entitled  to  perfect  his 
judgment  at  once,  on  taking  the  necessary  steps  for  that  purpose,  unless 
his  proceedings  are  stayed.  But,  even  under  the  previous  measure,  this 
right  had  been  held  to  be  existent.  See  Lynde  vs.  Cowenhoven^  4  How., 
327 ;  3  C.  R,  7 ;  Benowil  vs.  Harris,  2  Sandf.,  641 ;  1  C.  R.,  125 ; 
Dro2  vs.  Lakey^  2  Sandf.,  681 ;  2  C.  R.,  83.  See  also  Traver  vs.  Sil- 
vemaily  2  C.  R.,  96. 

(J.)    POSTEA. 

At  the  time  when  he  applies  for  the  entry  of  judgment,  the  prevailing 
party  should  also  prepare  and  bring  with  him  the  formal  jposiea,  in 
which  the  judgment  itself,  as  determined  by  the  verdict  of  the  jury  or 
decision  of  the  court  or  referee,  is  embodied  and  awarded  (called  in  section 
281,  "  a  copy  of  the  judgment").  This  paper  is  of  a  technical  nature, 
and  various  forms  are  given  in  the  appendix.  It  recites,  in  all  cases, 
the  manner  in  which  the  trial  has  been  had,  and  the  verdict  or  decision 
M'hich  has  been  pronounced.  It  then  formally  awards  judgment,  in 
accordance  with  that  verdict  or  decision,  so  far  as  any  specific  or  pecu- 
niary recovery  is  concerned,  fixing  the  amount  of  that  recovery,  for 
principal  and  interest,  and  also  for  costs,  or  for  costs  only,  as  the  case 
may  require. 
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This  last  form  o{  paatea  is  more  pecaliarlj  applicable  to  equitable 
cases,  in  which  the  relief  granted  is  separately  embodied  in  the  form  of 
a  decree,  and  no  money  judgment  is  requisite  to  be  entered,  except  for 
the  amount  of  costs,  when  awarded. 

Tlie^;^^  forms  the  conclusion  of  the  judgment-roll,  and  auppUes 
tlie  materials  for  docketing  the  judgment,  under  section  283. 

(C.)  JUDGMENT-EOLL. 

The  proceedings  for  adjustment  of  costs  being  completed,  the  amount 
of  the  recovery  of  the  prevailing  party  ascertained,  and  the  judgment  en- 
tered in  the  judgment-book,  the  judgment^roU  must  be  made  up  and  filed. 

Under  the  Code  of  1848,  the  making  up  of  the  judgment-roll  was  the 
duty  of  the  clerk,  and  he  was  responsible  for  its  correctness.  Senouil 
vs.  Ilarrisy  2  Sandf.,  641 ;  1  C.  B.,  125.  See  also,  generally,  as  to  his 
responsibility,  in  relation  to  the  entry  of  judgment,  Nede  vs.  BerryhiU^ 
4  How.,  16 ;  Lynde  vs.  CowenJioven^  4  How.,  32Y ;  Douoy  vs.  JSoyt^  1 
C.  E.  (N.  S.),  286,  and  Cook  vs.  Dicherson,  1  Duer,  679. 

Under  the  provision  as  it  now  stands,  the  judgment-roll  may  be  far 
nished  by  the  pai-ty  or  his  attorney.  "Where,  however,  this  is  done,  the 
clerk  should  still  see  that  the  roll  so  furnished  contains  all  the  necessary 
component  parts,  and,  if  clearly  defective,  he  may  properly  refuse  to 
receive  it.    See  Whitehead  vs.  Pecare^  9  How.,  35. 

It  is,  however,  optional  with  the  prevailing  party  to  furnish  the  roll 

)r  not,  and  he  cannot  be  compelled  so  to  do.    In  the  event  of  his 

leglect,  it  tlien  becomes  the  duty  of  the  clerk  to  collect  the  necessaiy 

capers  from  the  files,  to  attach  them  together,  and  to  annex  thereto  a 

.jopy  of  the  judgment.     See  Heinemann  vs.  Waterhury^  5  Bosw.,  686 ; 

Earle  vs.  Barnard^  22  How.,  437.     The  adverse  party  may  compel  the 

performance  of  this  duty,  and  the  filing  of  any  necessary  papers.    See 

same  cases.    See  also  ZentUhan  vs.  Mayor  of  New  Yorh^  3  Sandf.,  721 ; 

1  C.  B.  (N.  S.),  111. 

The  filing  of  a  proper  judgment-roll  is  essential  to  the  validity  and 
lien  of  the  judgment.  Unless  this  be  done,  and  unless  that  judgment- 
roll  comprises  all  the  papers  directed  by  the  section,  the  judgment  can- 
not be  docketed,  nor  can  any  lien  be  acquired  or  enforced  under  it. 
Toumshend  vs.  Weseonj  4  Duer,  342.  Nor  can  an  incompletely  entered 
judgment  be  regularly  appealed  from.  ZerUUhon  yb.  Mayor  of  New 
Torky  3  Sandf.,  721 ;  1  C.  B.  (N.  S,),  111. 

The  component  parts  of  the  judgment-roll  are  prescribed  by  section 
281,  above  cited. 

Subdivision  1,  relative  to  the  entry  of  judgment  by  default,  will  be 
noticed  in  the  succeeding  chapter. 

See  also  sections  373,  384,  and  385,  above  referred  to,  as  to  the  com- 
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ponent  parts  of  the  jadgment*roll,  on  the  entry  of  judgment  on  a  con- 
troversy submitted  without  action,  on  a  confession,  or  on  an  offer 
respectively. 

Where  possible,  the  original  papers  should  in  all  cases  be  used,  and 
tliose  on  the  files  of  the  court  will,  on  a  request  to  that  effect,  be  pro- 
cured by  the  clerk  for  that  purpose.  K  the  opposite  party  have  neg- 
lected to  file  his  pleading,  he  may  be  compelled  to  do  so,  under  the 
provisions  of  section  416. 

But,  where  the  originals  cannot  be  obtained,  copies  may  now  be  sub- 
stituted in  all  cases. 

Where  amendments  have  taken  place,  the  amended  pleadings  only 
are  requisite.  The  filing  of  the  original  and  superseded  documents 
will,  in  this  case,  be  clearly  unnecessary,  and  might  even  be  held  vexa- 
tions, as  imposing  additional  expense,  on  obtaining  a  transcript  of  the 
judgment-record,  for  the  purposes  of  an  appeal,  if  taken. 

The  section  omits  to  notice  the  decision  of  the  court,  in  a  case  so 
tried.  It  is  clear,  however,  that  such  decision  necessarily  affects  the 
judgment.  It  must  accordingly  be  included,  and  evidenced  by  the 
signature  or  allocatur  of  the  judge.  But  a  mere  opinion  will  not  have 
that  effect,  and  cannot  properly  be  annexed.  Thomas  vs.  Tmiiierj  14 
How.,  426.  See  also  Sands  vs.  Churchy  2  Seld.,  347  (356).  An  omis- 
sion to  file  it  will  not,  however,  be  a  fatal  defect,  and,  if  made,  may  be 
supplied  by  amendment.    Sec  Lewis  vs.  Jones,  13  Abb.,  427. 

A  strict  view  upon  the  subject,  is  taken  in  some  of  the  earlier  cases, 
and  it  was  held  that  the  copy  of  the  clerk^s  entry  of  judgment  must, 
in  all  cases,  form  part  of  the  judgment-roll,  as  being  "  the  only  record 
evidence  that  judgment  has  been  perfected,"  even  when  a  signed  deci- 
sion of  the  court  had  been  included.  See  Schenectady  a^id  Saratoga 
riank  Road  Cofnpanyvs.  Thatcher,  6  How.,  226  ;  1  C.  R.  (N.  S.),  380. 
See  also,  as  to  the  clerk's  entry,  Lentilhon  vs.  Mayor  of  New  York, 
and  GUmartin  vs.  Smith,  above  cited. 

An  omission  on  tlie  part  of  the  clerk  to  sign  the  record,  was  held  a 
fatal  defect,  in  Manning  vs.  Guyon,  1  C.  R.,  43.  In  Schenectady  and 
Saratoga  Plank  Hood  Company  vs.  Thatcher,  above  cited,  it  was,  how- 
ever, held  amendable ;  and  in  Artisans^  Bank  vs.  Treadwell,  34  Barb., 
553,  disregarded. 

But,  when  the^o^^^  is  signed  by  the  clerk,  and  the  signed  decision 
of  the  judge  is  prefixed,  both  together  seem  to  supply  all  that  is  really 
necessary.  A  less  restricted  view  than  the  above,  is  taken  in  the  follow- 
ing cases,  which  hold  that,  where  the  roll  substantially  supplies  all 
necessary  information,  the  judgment,  though  irregular,  will  hot  be  void 
by  reason  of  a  technical  omission.  So  held  in  Cook  vs.  Dickerson,  1 
Duel*,  679,  where  the  roll  did  not  contain  a  copy  of  the  verdict.     So 
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also,  as  to  the  omission  to  enter  a  rule  for  judgment  on  the  decision  of  a 
demurrer,  Whiteliead  vs.  Pecare^  9  How.,  36. 

See  also  generally,  as  to  this  class  of  provisions  being  directory  only, 
so  that  an  omission,  not  affecting  a  substantial  right,  may  be  amended 
or  disregarded,  Stimsan  vs.  Hugging^  16  Barb.,  658 ;  9  How.,  86 ;  Cat- 
Un  vs.  Billings^  16  N.  Y.,  622;  Calkins  vs.  Packer,  21  Barb.,  275; 
Jienouil  vs.  Jlan^is,  2  Sandf.,  641 ;  1  C.  K.,  125  ;  Martin  vs.  KaiwusCy 
2  Abb.,  390  (393) ;  Artimns*  Bank  vs.  TreadweU,  34  Barb.,  553.  See 
likewise,  as  to  the  question  of  jurisdiction,  Clyde  and  Rose  Plank  Road 
Company  vs.  Packer^  22  Barb.,  323.   ' 

In  making  up  the  judgment-roll,  full  effect  nmst  be  given  to  the 
Avurds,  "  all  orders  and  papers  in  any  way  involving  the  merits,  and 
necessarily  affecting  the  judgment."  Any  document  of  this  nature, 
such  as  orders  for  judgment,  ordera  for  a  collateral  reference,  or  for  a 
collateral  issue,  with  the  report  or  verdict  thereon,  or  others  of  the  like 
nature,  must  of  necessity  be  included.  In  short,  the  judgment-roll 
should  contain  every  proceeding,  which  directly  conduces  to  the  residt 
arrived  at  by  the  actual  adjudication.  Prior  to  1852,  orders  relating 
to  a  change  of  parties  were  expressly  directed  to  be  included ;  but  the 
striking  out  of  the  provision  seems  now  to  render  it  unnecessary. 

Orders  or  papei's,  merely  collateral  in  their  nature,  and  not  directly 
affecting  the  actual  adjudication,  and  also  matters  of  mere  evidence, 
will,  of  course,  be  omitted.  See  Cook  vs.  Dickerson,  1  Duer,  679 
(688) ;  Corwin  vs.  Freeland^  2  Seld.,  560  (565) ;  Kerrigan  vs.  Ray^  10 
How.,  213. 

And  it  is  improper  to  annex  to  the  judgment*roll,  the  costs  or  affida> 
vit  of  disbursements,  as  forming  part  of  the  roll  itself.  Schejiectady  and 
Saratoga  Plamk  Road  Company  vs.  Thatcher,  6  How.,  326 ;  1  C.  K. 
(IST.  S.),  380 ;  Cook  vs.  Dickei*%on,  1  Duer,  679,  ^upra. 

The  proper  course  is  to  attach  them  to,  and  file  them  with  the  judg- 
ment-record. Vide  chapter  470  of  1847,  section  38.  And,  where  an 
order  for  an  allowance  has  been  made,  the  better  course  will  be  for  it 
to  accompany  the  bill  of  costs,  as  a  justification  for  the  taxation  of  that 
item. 

When  joint^ebtors  have  been  sued,  and  one  makes  default,  but  the 
other  answers  and  goes  to  trial,  it  has  been  held  unnecessary  to  annex 
an  aflidavit  of  no  answer  to  the  roll,  on  taking  judgment  against  both 
at  the  trial.  See  Catlin  vs.  BiUinga,  13  How.,  511 ;  4  Abb.,  248 ;  and 
an  ultimate  appeal  to  the  Court  of  Appeals  was  dismissed.  Same  oase^ 
16  fi.  Y.,  622.  There  can  be  little  doubt,  however,  but  that  it  will  be 
the  better  practice,  to  make  the  usual  evidence  of  service  and  default 
a  part  of  the  record,  with  a  view  to  lay  ground  for  its  enforcement 
by  execution.     See  section  136,  subdivision  1. 
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When  the  necessary  papers  are  collected,  they  must  be  attached 
together  and  filed,  being,  of  course,  properly  indorsed  with  the  title  of 
the  cause^  and  the  amount  of  the  judgment,  when  pecuniary.  The 
pogtea  ought,  in  all  cases,  to  be  signed  by  the  clerk,  before  filing,  which 
is,  in  effect,  his  signature  to  the  whole. 

And,  upon  the  same  occasion,  the  clerk  must  also  comply  with  the 
provisions  contained  in  the  Revised  Statutes,  at  2  E.  S.,  361  to  364, 
above  noticed. 

He  must  mark  upon  the  back  of  the  record,  the  time  when  it  is  filed, 
and  should  also  sign  it.     Section  11. 

And,  at  the  time  of  filing,  he  must  enter  the  particulars  in  an  alphabeti- 
cal docket,  as  prescribed  in  full  by  section  13.  Where  the  judgment  is 
for  taxes,  the  specific  property  charged  with  their  payment,  must  also 
be  noted.     Section  14. 

Sec  also,  as  to  the  signature  of  the  record,  jScheneetady  and  Saratoga 
Plank  Hood  Company  vs.  Thatcher^  above  cited ;  Decker  vs.  Jvdson^ 
16  N.  Y.,  439  (450) ;  Manning  vs.  Chiyon^  1  C.  K.,  43 ;  Artisans'^  Bank 
vs.  TreadweU^  34  Barb.,  553. 

When  judgment  is  signed  on  confession,  under  section  384,  the  clerk, 
besides  entering  the  judgment,  must  also  indorse  it  upon  the  confession, 
which  constitutes  the  judgment-roll.  This  indorsement  is  essential,  and 
must  be  made  and  signed.  But  the  court  will  not  allow  the  party  to 
be  prejudiced  by  an  omission  or  mistake  of  the  clerk,  but  will  direct 
an  amendment.     See  Neele  vs.  BerryhiU^  4  How.,  16. 

{d.)  Additions  to  Judgment-Eoll. 

In  the  event  of  any  mistake  or  irregularity  in  making  up  the  judg- 
ment-roll, or  of  any  paper,  such  as  a  case  or  exceptions,  which  is  neces- 
sary for  the  purposes  of  a  review,  being  incomplete,  at  the  time  of  the 
entry  of  judgment,  but  afterwards  perfected,  it  is  competent  for  the 
court,  on  a  proper  application,  to  allow  it  to  be  annexed  nunopro  tunc^ 
or  otherwise,  so  as  to  form  part  of  the  clerk's  return  on  an  appeal.  See 
RenmiU  vs.  Harris^  2  Sandf.,  641 ;  1  C.  R.,  125 ;  Lynde  vs.  Cowenho- 
■  ven^  4  How.,  327 ;  3  C.  R.,  7 ;  Schenectady  and  Saratoga  Plank  Road 
Company^  6  How.,  226  ;  1  C.  R.  (N.  S.),  380 ;  Gilchrist  vs.  Stevensm-^ 
7  HoAv.,  273 ;  Lewis  vs.  Jones,  13  Abb.,  427. 

Section  333,  as  amended  in  1857,  makes  express  provision  for  an 
annexation  of  this  description,  as  regards  the  facts  found  and  the  con- 
clusions of  law  of  the  general  term,  on  a  verdict  subject  to  the  opinion 

of  the  court. 

And  the  6ame  may  be  said  with  reference  to  exceptions,  when  sepa- 
rated, or  as  to  a  substituted  case,  when  resettled,  to  comply  with  the 
requirements  of  the  court  above. 
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(e,)  Judgment  on  Appeal,  "whese  Entered. 

Where  the  cause  has  been  tried,  and  the  original  judgment-roll  filed 
in  any  particular  county,  the  judgment  on  an  appeal  must  be  perfected, 
and  the  roll  filed,  in  the  same  clerk's  office.  K  entered  elsewhere, 
although  in  the  county  where  the  appeal  has  been  decided,  it  will  be 
irregular.    Andreios  vs.  Durant,  6  How.,  191. 

(/.)  Suspension  of  Entby. 

When  exceptions  are  directed  to  be  heard,  in  the  first  instance,  at 
general  term,  under  the  special  power  conferred  by  section  265,  the 
entry  of  judgment  must,  of  course,  be  suspended,  until  they  are  finally 
disposed  of,  according  to  the  provisions  of  the  section. 

§  255.  Docketing  and  Lieru 

When  entered  and  signed  as  above,  the  judgment  is  perfect,  so  far  as 
regards  its  due  record,  and  its  effect,  independent  of  the  mode  of  enforce- 
ment. Nor  is  any  further  ceremony  necessary,  to  secure  its  priority  in 
the  administration  of  an  intestate's  estate.    HamecPs  case^  4  Abb.,  270. 

And,  when  judgment  is  entered  in  the  Supreme  Court,  in  the  office 
of  the  clerk  of  the  county,  the  collateral  entry  in  the  docket  which  the 
clerk  is  bound  to  make,  under  the  provisions  of  the  Revised  Statutes 
above  noticed,  effects  a  complete  docket  of  it,  for  all  purposes,  so  far  as 
regards  that  particular  county. 

But,  with  this  single  exception,  the  further  proceeding  of  docketing 
is  necessary,  and  should  at  once  be  taken  in  all  cases.  Until  docketed, 
the  judgment  cannot  be  enforced  by  execution,  nor  does  it  effect  a  li^ 
on  real  property. 

Whenever,  therefore,  the  judgment  is  entered  in  a  court  of  limited  or 
inferior  jurisdiction,  or  whenever,  in  the  Supreme  Court,  the  judgment  is 
sought  to  be  enforced  in  any  other  county,  besides  that  in  which  it  has 
been  signed,  that  judgment  must  be  docketed,  in  every  county  into 
which  execution  is  proposed  to  be  issued.  And,  whenever  the  judg- 
ment-debtor holds,  or  is  supposed  to  hold,  or  to  be  likely  to  hold  lands 
in  any  county  or  counties,  the  judgment  should,  for  the  purposes  of 
effecting  a  lien,  be  docketed  in  every  such  county,  whether  execution  be 
actually  issued  or  not.  But,  as  regards  a  justice's  judgment,  such  lien 
cannot  be  enforced  as  against  real  estate,  where  the  judgment  is  for  a 
less  sum  than  twenty-five  dollars,  exclusive  of  costs.     Code,  section  63. 

The  statutory  provisions  in  relation  to  the  docketing  and  lien  of  judg- 
ments, have  been  already  cited  in  section  250.  See  especially,  sections 
282  and  63  of  the  Code,  and  the  provisions  of  the  Bevised  Statutes  at 
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2  K.  S.,  359  to  364,  there  cited.  See  likewise,  rule  56,  providing  that 
orders  on  petitions,  directing  the  payment  of  money,  or  affecting  the 
title  to  property,  may  be  enrolled  and  docketed  as  judgments.  See  also 
section  244,  as  to  the  enforcement  of  an  order  to  satisfy  an  admitted 
demand. 

In  the  last  two  cases,  application  should  be  made  to  the  clerk,  at  the 
time  of  the  entry  of  the  order,  to  give  it  the  effect  contemplated  by 
these  provisions,  by  making  a  regular  entry  of  its  effect  upon  the  judg- 
ment-docket, in  the  usual  manner. 

And,  under  the  amended  judiciary  act,  as  also  above  noticed,  judg- 
ments of  the  United  States  courts,  may  be  also  docketed  and  enforced 
in  the  same  manner.  And  it  has  been  held  that  the  provisions  of  sec- 
tion 281  apply  to  such  judgments.     CrandeU  vs.  Coopsey^  10  L.  O.,  1. 

A  forfeited  recognizance  may  also  be  filed  and  docketed  as  a  judg- 
ment. The  PecpU  vs.  LoUj  21  Barb.,  130.  As  to  the  control  of  the 
court  over  such  a  judgment,  vide  The  People  vs.  Petry^  2  Hilt.,  523. 

To  be  available,  the  docket  must  be  in  the  office  of  the  clerk  of  a 
county  legally  constituted  at  the  time.  See,  as  to  Schuyler  County, 
Lansing  vs.  Carpenter^  12  How.,  191 ;  same  case^  20  N.  Y.,  447. 

The  proceedings  for  the  purpose  of  docketing  a  judgment  as  above, 
are  simple  and  easy.  A  transcript,  or  more  than  one,  if  necessary,  is 
obtained  from  the  clerk  of  the  court  in  which  the  judgment  is  entered, 
and  such  transcript,  or  a  duplicate  original,  is  then  filed  in  each  county, 
in  which  the  judgment  is  sought  to  be  docketed  for  the  above  purposes. 
On  filing  such  transcript,  and  payment  of  the  fee  thereon,  the  operation 
is  complete. 

The  transcript  should,  properly,  be  certified  by  the  clerk  of  the  court 
in  person,  who  is  entitled  to  a  fee  of  six  cents  for  that  service,  and  a 
similar  fee  is  payable  to  the  clerk  of  each  county  in  which  the  judg- 
ment is  docketed.  See  Laws  of  1840,  chapter  386,  section  5,  2  R.  S., 
p.  638.  In  the  absence  of  the  clerk,  the  deputy  clerk  may  certify  to  a 
transcript,  and  such  transcript  will  be  good,  although  the  fact  of  the 
clerk's  absence  is  not  shown  upon  its  face.  The  law  will  presume  it, 
and  that  the  document  has  been  duly  issued.  Miller  vs.  Zewis^  4 
Comst.,  554. 

The  transcript  of  a  justice's  judgment  must,  in  the  first  instance,  be 
filed  and  docketed  in  the  office  of  the  clerk  of  the  county  in  which  the 
judgment  was  rendered.  By  this  operation,  the  judgment  becomes  a 
judgment  of  the  county  court.  See  sections  63,  64,  and  68.  Tran- 
scripts, for  the  purpose  of  enforcement  in  other  counties,  may  then  be 
obtained  from  the  county  clerk,  in  the  usual  manner.  As  to  the  form 
and  evidence  of  the  transcript  in  such  cases,  see  Dichinaan  vs.  Smithy 
25  Barb.,  102, 
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When  docketed  in  the  above  manner,  and  for  an  amount  of  $25 
exchisive  of  costs,  a  justice's  judgment  ranks,  as  regards  ulterior  pro- 
ceedings, upon  the  same  footing  as  the  judgment  of  a  court  of  record. 
Conway  vs.  Hitchins,  9  Uarb.,  378.  Supplementary  proceedings  are 
accordingly  maintainable  upon  it.  In  the  New  York  Common  Pleas, 
however,  it  is  the  practice  not  to  allow  those  proceedings  to  be  taken 
before  a  judge,  but  only  before  a  referee.  When  entered  up  for  a  less 
sum  than  $25  exclusive  of  costs,  such  judgment  is  not  a  lien  upon  or 
enforceable  against  rjeal  property.  Code,  section  63.  It  has  been  held 
that  supplementary  proceedings  cannot  be  maintained,  in  this  class  of 
cases.  See  BtUta  vs.  Dickinson,  20  How.,  230 ;  12  Abb.,  60 ;  Vtilte 
vs.  Whitehead,  2  Hilt,  696  ;  Anonymous,  32  Barb.,  201.  These  deci- 
sions appear  to  overrule  Candee  vs.  Gundehheimer^  17  How.,  434 ;  8 
Abb.,  435,  to  the  contrary  effect. 

A  judgment  of  the  above  nature,  when  docketed  in  the  county  court, 
is  subject  to  the  same  incidents,  as  a  judgment  originally  rendered  in 
that  tribunal.  It  may,  therefore,  be  set  off",  and  a  judgment  of  aflSrm- 
ance  may  be  amended.  Bagley  vs.  Brow7i,  3  E.  D.  Smith,  66  ;  Hay- 
den  vs.  McDerniott,  9  Abb.,  14.  And,  when  docketed,  it  is  coexten- 
sive, as  regards  the  acquisition  and  duration  of  a  lien  upon  real  estate. 
WaUennire  vs.  Westover,  4  Kern.,  16.  A  suit  cannot  be  maintained 
upon  such  a  judgment,  without  first  obtaining  the  leave  prescribed 
by  section  71.  Lyon  vs.  Manley,  32  Barb.,  61 ;  10  Abb.,  337 ;  18 
How.,  267. 

But,  it  has  been  held  that  the  judgment  so  docketed,  becomes  a  judg- 
ment of  the  county  court,  only  for  the  purposes  of  enforcement.  That 
court  is  not  authorized  to  open  or  vacate  it.  Martin  vs.  Mayor  of 
Ne\o  York,  20  How.,  86  ;  11  Abb.,  295.  But,  in  the  same  case,  relief 
was  granted,  by  way  of  injunction,  restraining  further  proceedings 
against  the  defendant,  except  by  way  of  action  on  the  judgment.  See 
note,  11  Abb.,  300. 

The  docket  of  a  judgment  may  be  amended,  by  correction  of  an 
error,  in  the  transcript  or  otherwise,  in  matter  of  form.  Sears  vs.  Burn- 
ham.,  17  N.  Y.,  445  ;  Oeller  vs.  Iloyt,  7  How.,  265. 

It  seems  from  Bulkeley  vs.  Ketdtas,  3  Sandf.,  740 ;  1  C.  R.  (N.  S.), 
119,  that  the  perfecting  an  appeal,  though  it  effects  a  stay  in  other 
respects,  will  not  prevent  the  respondent  from  filing  a  transcript  of  the 
judgment,  previously  obtained.  But  of  course  no  further  proceedings 
can  be  taken. 

To  enable  the  docket  of  a  judgment,  the*  sum  due  upon  it  must  be 
ascertained,  and  the  right  to  issue  execution  upon  it  immediate.  It 
cannot  be  so  in  respect  of  a  contingent  liability.  De  Agreda  vs.  Man- 
Ul,  1  Abb.,  130. 
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(a.)  Lien. 

Where  a  formal  error  in  the  original  enti*y  or  docket  has  been  cor- 
rected, the  court  may,  in  its  discretion,  allow  the  judgment  to  retain 
its  original  priority.  See  Sears  vs.  Burmham^  and  Geller  vs.  Iloyt^ 
stipra  /  ^eele  vs.  Berryhill^  4  IIow.,  16. 

Where  a  judgment  had  been  actually  vacated,  but  the  order  vacating 
it  was  subsequently  set  aside,  the  original  lien  of  the  creditor  was 
restored,  and  enforced,  as  against  junior  judgment-creditors,  no  equities 
in  favor  of  hand  fide  purchasers  or  encumbrancers  having  intervened. 
King  vs.  Harris^  30  Barb.,  471. 

The  lien  as  to  real  estate,  is  only  acquired  from  the  time  the  judg- 
ment is  docketed,  in  the  county  in  which  such  J'eal  estate  is  situate.  See 
statutory  provisions  before  referred  to. 

When  duly  docketed,  judgments  rank  according  to  their  legal  priori- 
ties. See  Stevens  vs.  Bank  of  Central  New  York,  31  Barb.,  290.  And  the 
date  and  order  of  the  lien  is,  in  all  cases,  a  question  of  time,  depending 
upon  the  day  and  hour  when  the  judgment  was  docketed.  Blydciihurgh 
vs.  JVorthrop,  13  How.,  289. 

As  against  bond  fide  purchasers  and  encumbrancer,  the  lien  of  a  judg- 
ment lasts  for  ten  years,  from  the  time  when  it  is  actually  docketed  in 
the  county.  Section  282.  And  this  rule  is  equally  applicable  to  judg- 
ments originally  rendered  in  a  justice's  court.  Waltey^mwe  vs.  West- 
(fcer,  4  Kern.,  16. 

But,  as  against  the  judgment-debtor  himself,  such  lien  continues  for 
the  full  period  of  twenty  years  prescribed  by  section  90  of  the  Code. 
Same  ca^e. 

Unless  the  lien  be  revived  by  means  of  a  fresh  action,  it  will,  at  the 
closg  of  the  statutory  period,  l)e  absolutely  gone,  as  against  londfide 
purchasers  or  mortgagees,  and  a  perpetual  stay  of  execution  will  be 
gi-anted,  as  against  them,  unless  the  judgment-creditor  satisfy  the  court, 
by  specific  proof,  and  not  by  mere  allegation,  that  the  purchases  or 
mortgages  in  question  do  not  bear  that  character.  Wilson  vs.  Smithy 
2  C.  R.,  18. 

The  suffering  an  execution  to  remain  dormant  in  the  sheriff's  hands, 
does  not  affect  the  validity  of  the  lien,  under  such  judgment,  when  duly 
docketed.     Muir  vs.  Leitch,  7  Barb.,  341. 

In  Haverly  vs.  Becker ,  4  Comst.,  169,  a  mistake  on  the  part  of  a 
judgment-creditor,  in  not  duly  docketing  his  judgment  in  the  proper 
county,  was  held  not  to  affect  his  lien  on  certain  lands,  the  purchaser 
of  which  had  notice  of  the  judgment,  supposed  it  to  be  valid,  and  had 
undertaken  to  pay  it,  as  part  of  his  purchase-money.  He  held  the  lands 
subject  to  an  equitable  Hen,  and  that,  although  the  judgment  eventu- 
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ally  turned  out  to  be  for  a  larger  amount  than  he  had  supposed,  at  the 
time  of  his  purchase. 

Where  the  land  itself  has  been  sold,  under  a  prior  judgment,  the  liens 
of  subsequent  judgment-creditors  will  be  transferred  to  the  surplus, 
which  must  be  applied  amongst  them,  in  their  order  of  priority.  AveriU 
vs.  Lmtclcs^  6  Barb.,  470. 

The  lien  of  a  judgment  does  not  extend  to  an  estate  at  will,  or  on 
sufferance,  nor  to  a  contract  for  the  purchase  or  leasing  of  land,  whilst 
it  remains  executory.  Bigdaw  vs.  Fitch^  17  Barb.,  394 ;  Ifoyer  vs. 
Hinman^  3  Kern.,  180 ;  modifying  same  case^  17  Barb.,  137.  Nor  does 
it  attach  upon  the  mere  legal  estate,  when  the  equitable  title  is  iii  an- 
other person.  Loum^ury  vs.  Purdy^  11  Barb.,  490 ;  Towdey  vs.  Jfo 
Donald^  32  Barb.,  604. 

§  256.  Notice  mid  Eni/i^  on  Appeal. 

(a.)  Notice  of  Jxtdgment. 

As  soon  as  the  judgment  is  entered,  the  prevailing  party  should  ai 
once  give  written  notice  of  it  to  his  adversary,  in  order  to  limit  his  time 
for  appealing.  See  section  332.  See  this  subject  hereafter  considered 
and  cases  cited,  under  the  head  of  Appeal, 

Such  written  notice  is  likewise  essential,  on  entering  judgment  upon 
the  decision  of  the  court,  or  referees,  in  order  to  limit  the  time  to  file 
and  serve  exceptions  to  the  decision.     See  sections  268,  272. 

Where  the  judgment  is  entered  up  upon  the  report  of  a  referee,  a 
copy  of  the  decision  and  final  report  must  be  served  with  the  notice  of 
the  judgment,  and  the  time  for  taking  exceptions  is  computed  from  that 
service.     Rule  32. 

Under  section  348,  as  amended  in  1862,  noticeof  judgment  of  affirm- 
ance by  the  general  term,  is  also  a  necessary  prerequisite  to  a  suit  on 
an  undertaking  on  appeal. 

The  party  serving  such  notice  must  take  care  that  it  comprises  all 
necessary  particulars,  so  as  to  give  the  adverse  party  full  and  correct 
intbrmation  as  to  the  exact  nature  of  the  judgment  or  decree,  when 
specific,  and  its  exact  amount,  when  pecuniary. 

An  omission  to  state  the  clerk's  office  in  which  the  judgment  is  en- 
tered, will  be  a  fatal  defect,  and,  until  a  regular  notice  is  served,  time 
will  not  commence  to  run.  Valton  vs.  National  Loan  Fund  Life  As- 
suraiice  Society^  19  How.,  515. 

And  a  notice,  not  signed  by  the  party  or  attorney,  and  not  mentiou- 
iug  the  place  of  business  of  the  latter,  will  be  a  nullity.  In  serving  a 
notice  of  this  description,  the  party  will  be  held  to  strict  pi*actice.  Yorks 
vs.  Peck,  17  How.,  192. 
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(5.)  Entry  of  Secured  on  Appeal. 

Since  the  amendment  of  1851,  the  court  possesses  the  power  of  direct- 
ing an  enti*y  of  this  description,  when  an  appeal  has  been  taken,  and 
the  prescribed  security  given,  and,  when  entered,  it  suspends  the  lien  of 
the  judgment,  pending  the  appeal,  and  protects  intermediate  pur- 
chasers or  mortgagees  in  good  faith.     See  section  889. 

The  granting  or  refusing  of  the  application  for  this  purpose,  rests 
entirely  in  the  discretion  of  the  court.  Fitch  vs.  Livingston^  4  Sandf., 
712 ;  M\mn  vs.  Barnum^  2  Abb.,  409. 

In  the  latter  case  it  was  held,  that  the  sureties  on  the  appeal  were  enti- 
tled to  notice,  and  a  reference  was  directed,  to  inquire  into  the  circumstan- 
ces of  the  debtor,  with  a  view  to  the  protection  of  such  sureties,  and  that 
of  the  creditor. 

In  Livingston  vs.  Roberts^  5  Duer,  680 ;  3  Abb.,  231,  it  was  held  that 
no  such  notice  was  necessary,  not  being  required  by  the  section ;  and 
no  other  objection  being  made,  the  motion  was  granted.  The  same 
was  held  in  BurraU  vs.  Vanderhilty  1  Bosw.,  63Y ;  6  Abb.,  YO,  on  the 
defence  of  want  of  such  notice  being  set  up  by  the  sureties  themselves, 
in  an  action  against  them. 

There  can  be  no  doubt  that  this  last  is  the  correct  conclusion,  and  the 
construction  of  the  clause  in  Munn  vs.  Barnum  seems  to  be  unsound ; 
the  wording  is,  "  the  court,  &c.,  may  on  special  motion,  after  notice  to 
the  person  owning  the  judgment,  in  such  terms  as  they  shall  see  fit, 
direct,"  &c.  This  seems  clearly  to  refer  to  the  notice  itself,  not  to  the 
imposition  of  terms,  for  which  the  preposition  "  on,"  not  **  in,"  would 
have  been  employed. 

Tlie  motion  will  not  be  maintainable,  unless  full  security  has  been 
given,  sufficient  to  stay  execution,  as  well  as  to  perfect  the  appeal. 
Soppock  vs.  CottreU^  13  How.,  4G1. 

The  motion  must  be  brought  on  in  the  usual  manner,  on  notice 
grounded  on  the  appeal  papers  and  security,  and  on  an  affidavit  show- 
ing the  time  of  service,  so  as  to  show  that  the  appeal  has  been  perfected. 
During  the  time  within  which  it  is  open  for  the  respondent  to  except 
to  the  sureties,  or  until  they  have  justified  on  exception,  the  motion 
would  seem  to  be  clearly  inadmissible.  The  direction  of  the  court,  if 
obtained,  should  be  reduced  to  the  form  of  an  order,  and  regularly  en- 
tered. When  the  entry  is  to  be  made  in  the  county  of  venue,  the  order 
will  of  itself  be  sufficient  authority  to  the  clerk  to  make  it.  If  the 
jadgment  be  docketed  in  other  counties,  it  will,  of  courec,  be  requisite 
to  obtain  and  forward  certified  copies,  to  each  county  clerk,  for  the  same 
purpose.  The  party  obtaining  the  order  will,  of  course,  see,  for  his  own 
protection,  that  the  entries  are  duly  made. 
Vol.  IL— 33 
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CHAPTER  m. 


JUDGMENT  ON  DEFAULT  OR  CONFESSION. 


The  judgments  which  fall  under  this  general  category  may  be  thns 
Bubdivided : 

1.  Entry  of  judgment  by  the  clerk,  on  failure  to  answer. 

2.  Entry  by  same  officer,  as  the  result  of  a  previous  application  or 
proceeding. 

3.  Do.  on  inquest,  or  default  on  call  of  the  cause. 

4.  Entry  on  application  to  the  court  on  failure  to  answer,  incladiog 
collateral  proceedings  for  this  purpose,  when  requisite. 

6.  Entry  on  service  by  publication. 
6.  Entry  on  confession  or  offer. 
Which  subjects  it  is  proposed  to  consider  in  the  above  order. 

§  257.  Entry  by  Cleric  on  Default  to  Anewer. 

This  proceeding  is  authorized  by  subdivision  1  of  section  246,  on  default 
made  in  an  action  for  a  money  demand  on  contract.  That  subdivision 
may  be  considered  as  coincident  with  subdivision  1  of  section  129,  com- 
prising  the  same  class  of  cases.  Whenever  a  summons  has  been  issued 
under  the  subdivision  last  referred  to,  judgment  on  default  may  be 
taken  in  tliis  form.  Whenever,  on  the  contrary,  a  summons  for  relief 
has  been  issued,  the  clerk  has  no  authority,  and  application  to  the 
court  must  be  made. 

(a.)  Pboof  of  Default  Suffered. 

The  first  thing  necessary  in  a  proceeding  of  this  description,  is  to 
be  prepared  with  proof  of  due  and  regular  service  of  the  summons,  or 
of  the  summons  and  complaint,  if  served  together,  upon  the  defendant 
or  defendants,  against  whom  judgment  is  to  be  entered.  As  to  the 
mode  of  such  service,  and  the  form  of  such  proof,  see  above,  book  IIL, 
chapter  III.,  sections  54,  58. 

The  plaintiff  must  likewise  be  prepared  with  proof  that  no  answer 
or  demurrer  has  been  received.  Although  not  mentioned  in  th^  sec- 
tion, the  service  of  a  demurrer  will,  of  course,  be  equivalent  to  an  an- 
swer.    See  Brodhead  vs.  Broadhead^  4  How.,  308 ;  3  C.  R,  8. 

The  plaintiff  or  his  attorney  must,  of  course,  be  careful  not  to  take 
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this  proceeding  prematurely,  and  until  the  time  of  his  adversary  to 
answer  is  actually  expired.  If  the  right  to  plead,  or  to  amend  the  com- 
plaint, be  in  any  manner  existent,  judgment,  if  taken,  will  be  set  aside. 
See  DidDerson  vs.  Bearddey^  6  L.  O.,  389 ;  1  C.  R.,  37 ;  Morgan  vs. 
Ldand^  1  C.  R.,  123 ;  and  this,  even  althobgh  an  order  for  an  exten- 
sion may  be  irregular,  WUoock  vs.  Curtis^  1  C.  R.,  96 ;  or,  though  such 
extension  may  have  been  granted  by  the  plaintiff,  without  the  knowl- 
edge  of  his  attorney.    Braiaied  vs.  Johnson^  5  Sandf.,  671. 

And,  where  the  action  is  against  joint-debtors,  and  one  has  answered, 
judgment  by  default  cannot  be  taken  against  the  others,  till  the  issue 
thus  joined  has  been  disposed  of.  Bacon  vs.  Comsiock^  11  How.,  197 ; 
Mechanics'  and  Farmers^  Bank  vs.  Rider^  6  How.,  401  (413) ;  CaUin 
vs.  Billings,  13  How.,  611 ;  4  Abb.,  248.  See  also  in  court  above, 
same  case,  16  N.  Y.,  622.  Nor  can  the  plaintiff  take  judgment  against 
one,  before  the  time  of  the  others  to  answer  has  expired.  He  must  wait 
until  that  time,  and  then  his  judgment  will  be  regular  against  all. 
Jaques  vs.  Greenwood,  12  Abb.,  232. 

And  the  party  against  whom  a  default  is  taken,  must  be  regularly 
before  the  court.     See,  as  to  the  case  of  an  infant,  Kellogg  vs.  Klock^  2 

\J»   iX.,   460. 

However  imperfect  the  statements  in  an  answer  may  be,  it  cannot, 
if  served,  be  disregarded,  and  a  default  taken.  See  Strout  vs.  Curran, 
7  How.,  36 ;  Bergman  vs.  HoweU,  3  Abb.,  329 ;  Spencer  vs.  Tooker, 
21  How.,  333 ;  12  Abb.,  353.  But,  if  an  answer,  defectively  verified, 
or  not  verified  at  all,  is  put  in  to  a  verified  complaint,  or  if  the  answer 
be  otherwise  irregularly  served,  the  plaintiff,  if  he  chooses  to  take  the 
risk,  may  disregard  it,  and  enter  up  judgment.  See  Strout  vs.  Curran, 
supra ;  PhUlips  vs.  PrescoU,  9  How.,  430 ;  Farrand  vs.  Herbeson,  3 
Duer,  655.  He  does  so,  however,  at  his  peril,  in  case  his  objection  prove 
untenable,  and,  if  his  own  pleading  be  irregular,  both  may  be  allowed 
to  stand.    Bank  of  State  of  Maine  vs.  Buell,  14  How.,  311. 

Id  cases  where  service  by  mail  is  admissible,  the  plaintiff  also  moves 
at  his  peril,  unless  he  waits  a  reasonable  time  for  the  receipt  of  an  an- 
swer of  the  defendant ;  as,  if  such  answer  be  actually  mailed  within 
the  time  allowed,  though  not  received  until  afterwards,  it  will  be  suf- 
ficient to  prevent  a  default,  or  to  render  one  taken  before  its  receipt 
irregular. 

Where  the  defendant,  on  receipt  of  summons,  duly  demands  a  copy 
of  the  complaint,  the  time  runs  from  service  of  that  copy.  But,  where 
the  summons  is  served  alone,  subsequent  service  of  such  a  copy,  without 
demand,  but  in  connection  with  other  proceedings,  will  not  change 
the  time,  which  will  run  in  such  case  from  the  service  of  the  summons. 
Van  Pdt  vs.  Boyer,  7  How.,  325. 
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On  the  expiration  of  the  time  allowed,  the  plaintiff  mnst  wait  the 
whole  of  the  last  day,  but  will  be  regular  in  entering  up  judgment,  the 
first  thing  on  the  succeeding  morning. 

The  proof  of  default  suffered  should  be  made  by  afBdavit  of  the 
plaintiff's  attorney,  or  of  his  managing  clerk,  or  of  the  plaintiff  himself, 
if  he  appears  in  person,  stating  that  no  copy  of  the  answer  or  demurrer 
of  the  defendant  has  been  received  by  him,  or  at  the  place  named  in 
the  summons,  stating  it  in  accordance  with  the  specification  required 
by  section  128 ;  but  where  suflBcient,  it  need  not  rest  solely  in  affidavit. 
See  Philips  vs.  Preacott^  9  How.,  430. 

Tlie  affidavit,  when  made,  should  show  that  the  default  is  existent,  at 
the  time  of  making  application  for  judgment.  When  sworn  at  an  an 
tecedent  period,  it  has  been  held  insufficient.  Brien  vs.  Casey ^  2 
Abb.,  417. 

(J>,)  Assessment  bt  Clebk,  when  Necessast. 

"When  the  complaint  is  verified,  no  further  proceeding  or  regulai 
assessment  is  necessary,  to  enable  the  entry  of  judgment  for  the  amount 
claimed. 

But,  when  such  is  not  the  case,  and  the  action  is  on  a  bill,  note,  bond, 
or  other  instrument  for  the  payment  of  money  only,  such  instrument 
must  be  produced  to  the  clerk,  who  thereupon  assesses  the  amount  due 
thereon.  Having  done  so,  he  makes  a  memorandum  of  such  assessment 
upon  the  back  of  the  instrument,  and  returns  it  to  the  party. 

In  other  cases,  where  the  demand  is  not  dependent  upon  a  written 
instrument,  as  on  an  action  for  goods  sold  and  delivered,  work,  labor, 
and  services,  money  lent,  or  the  like,  the  clerk,  before  entering  judg- 
ment, ascertains  the  amount  which  the  plaintiff  is  entitled  to  recover, 
from  his  examination  under  oath,  or  other  proof. 

See  generally,  as  to  the  assessment  by  the  clerk,  under  these  different 
circumstances,  Trapp'V^,  New  York  and  Erie  Railroad  Company^  6 
How.,  237 ;  1  C.  R  (N.  S.),  384. 

In  cases  where,  under  the  above  provisions,  the  amount  of  the  plain- 
tiff's "recovery  is  to  be  assessed  by  the  clerk,  it  will  be  irregular  to  order 
a  reference.     Croden  vs.  Drew^  3  Duer,  652 ;  6  Abb.,  338,  note. 

Where  he  merely  assesses  the  amount  due  on  an  instrument  produced 
to  him,  a  formal  report  has  been  held  unnecessary.  The  Code  does  not 
require  it,  and  the  due  performance  of  his  duty  will  be  presumed. 
American  Exchange  Bank  vs.  Smithy  6  Abb.,  1. 

But,  where  the  examination  of  the  plaintiff  or  other  proof  has  been 
taken,  it  has  been  held  that  such  proof  should  be  taken  in  due  form, 
and  tibat  the  clerk  should  make  and  file,  as  part  of  the  record,  a  report 
of  his  finding.    Squire  vs.  EUworth^  4  How.,  77.    As  to  the  possible 
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necessity  of  such  proof,  where  a  demand  upon  a  written  instrument  is 
contingent,  see  Quin  vs.  Tilton^  2  Duer,  648. 

((?.)  Notice  of  Assessment. 

Whenever  the  defendant  has  given  notice  of  appearance  in  the  action, 
either  in  direct  form,  or  by  proceedings  equivalent  to  an  appearance, 
he  is  entitled  to  notice  of  such  assessment,  in  all  cases  where  the  com- 
plaint is  either  not  verified  at  all,  or  is  unduly  verified,  and,  if  such 
notice  is  omitted  to  be  given,  the  judgment  will  be  irregular,  and  liable 
to  be  set  aside.  Van  Home  vs.  Montgomery^  5  How.,  238 ;  Quin  vs. 
Tilion^  2  Duer,  648 ;  Cook  vs.  Pomeroy^  10  How.,  103.  So  also,  on 
the  entry  of  judgment  on  a  frivolous  demurrer.  King  vs.  Stafford^  5 
How.,  30, 

In  White  vs.  Feaiherstonhaugh^  7  How.,  357,  it  is  held  that,  to  entitle 
himself  to  such  notice,  the  defendant  must  appear,  before  he  is  actually 
*n  default.  See  also  Cook  vs.  Pomeroy^  supra.  In  Abbott  vs.  Smithy 
however,  8  How.,  463,  the  contrary  is  maintained,  and  that  an  appear- 
ance, at  any  time  before  actual  assessment,  entitles  the  defendant  to 
notice. 

Where  the  complaint  is  duly  verified,  the  defendant,  though  he  may 
have  appeared,  is  not  entitled  to  any  notice  of  assessment  whatever,  but 
only  to  the  ordinary  notice  of  taxation.  Dix  vs.  Palmer^  5  How.,  233 ; 
3  C.  K.,  214 ;  Southworth  vs.  Curtis,  6  How.,  271 ;  1 C.  R.  (N.  S.),  412 ; 
Cook  vs.  Pofneroy,  10  How.,  103. 

And  the  same  is  the  case,  when  the  plaiutiiF  signs  judgment  for  an 
admitted  balance  of  his  demand,  allowing  in  full  a  counter-claim  made 
by  the  defendant,  under  the  power  for  that  purpose  conferred,  on  the 
amendment  of  1858.     PMins  vs.  Watson,  22  How.,  293. 

Under  the  doctrine  of  Anonymous,  4  Saudf ,  693,  that  notice  of  taxa- 
tion may  be  given  in  anticipation  of  an  expected  default,  it  may  possi* 
bly  be  held,  that  a  similar  notice  of  assessment  mijght  be  available.  But 
the  easier  course  will  be  to  verify  the  complaint  at  the  outset,  in  all 

cases. 

(fL,)  Other  Preliminaries. 

When  judgment  is  proposed  to  be  taken,  for  the  excess  of  the  plain- 
tiff's admitted  claim  over  a  counter-claim  set  up  by  the  defendant,  as 
provided  for  on  the  amendment  of  1858,  the  plaintiff,  on  the  entry  of 
8uch  judgment,  must  file  with  the  clerk,  a  statement,  admitting  the 
counter-claim,  as  prescribed  by  that  amendment.  This  statement  must 
clearly  be  in  writing,  and  signed  by  the  attoniey  or  party  in  person. 
Its  necessity  is  apparent,  as  without  it,  a  triable  issue  would  stand 
upon  the  face  of  the  pleadings,  on  a  counter-claim  so  set  up. 
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(e.)  Mode  of  Entbt. 

When  the  time  for  taking  the  defanlt  has  arrived,  the  plaintiff's 
attorney,  on  applying  to  the  clerk  for  the  entry  of  judgment,  should 
make  up  the  necessary  judgment-roll,  following  the  directions  in  sec- 
tion 281,  subdivision  1. 

He  must,  in  the  first  instance,  attach  together  the  summons  and  com- 
plaint, or  copies  thereof  (but  using  the  originals  where  practicable),  sub- 
joining to  them  the  usual  proof  of  service,  and  proof  tliat  no  answer  has 
been  received. 

Where  judgment  is  taken  for  the  excess  above  a  counter-claim,  the 
statement  admitting  the  counter-claim  should  be  subjoined,  and,  in  that 
case,  the  answer,  or  a  copy  thereof,  will  likewise  form  a  component  part 
of  the  roll. 

He  should  likewise  fill  in  or  separately  prepare  a  statement  of  the 
amount  for  which  judgment  is  proposed  to  be  taken,  with  the  necessaiy 
calculations  of  interest,  and  showing  any  deductions  allowed  by  him  to 
the  defendant,  if  any. 

To  these  papers  he  must  subjoin  the  formal  postea  or  entry  of  judg- 
ment, styled  in  the  section  a  copy  of  the  judgment. 

Having  attached  these  papers  together,  his  roll  is  technically  com- 
plete. 

In  the  printed  forms  in  general  use,  the  costs  and  disbursements,  and 
the  affidavit  of  verification  of  the  latter,  are  generally  made  part  of  the 
paper.  Though  technically  wrong,  there  is  no  substantial  objection  to 
this  practice.  Those  costs  must  be  either  filled  in,  or  separately  drawn, 
and  the  affidavit  of  disbursements  sworn  to,  before  or  at  the  time  of 
entry. 

Where  the  complaint  is  not  verified,  the  documentary  or  parol  proof 
required  by  the  section,  must  be  in  readiness,  and  tendered  to  the  clerk 
at  the  time  of  the  application  to  sign  judgment.  When  any  report  or 
certificate  is  made  by  him,  that  report  or  certificate  must  be  also  incor- 
porated in  the  judgment-roll. 

Where  the  defendant  has  appeared,  and  is  entitled  to  notice,  either 
of  taxation  or  of  assessment,  or  of  both,  the  necessary  proof  of  service 
of  such  notice  or  notices,  in  due  form,  should  be  ready,  so  as  to  be  avail- 
able, and  form  ground  for  an  ex  parts  entry,  in  the  event  of  bis  non- 
attendance. 

Having  heard  the  allegations  of  the  parties,  when  they  attend,  having 
made  the  necessary  assessments  as  above  prescribed,  where  requisite, 
and  having  taxed  the  costs,  and  seen  to  the  general  correctness  of  the 
proceeding,  the  clerk  then  proceeds  to  sign  and  enter  the  judgment, 
and  file  the  judgment-roll  in  the  usual  manner. 
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§  258.  Entry  as  IteavU  of  Previcma  Proceeding. 

Judgment  may  also  be  entered  by  default,  without  application  to  the 
court,  by  the  following  parties,  under  the  following  circumstances : 

1.  By  the  plaintiff,  when  a  demurrer  to  the  whole  complaint  has 
been  overruled,  or  judgment  granted  upon  it  as  frivolous,  without  leave 
to  the  defendant  to  answer  over. 

2.  By  the  plaintiff,  when  a  demurrer  to  the  whole  of  the  defendant's 
answer  has  been  allowed,  or  where  the  whole  of  such  answer  has  been 
stricken  out  as  sham  or  irrelevant,  or  judgment  has  been  granted  upon 
it  as  frivolous,  without  leave  to  the  defendant  to  amend. 

3.  By  the  defendant,  when  a  demurrer  to  the  whole  complaint  has 
been  allowed,  without  leave  to  amend. 

4.  By  the  defendant,  on  an  order  being  made,  under  rule  27,  dismiss- 
ing the  complaint  for  want  of  prosecution. 

5.  By  the  defendant,  when  the  plaintiff  has  failed  to  reply  to  a  conn* 
ter-<;laim  exceeding  the  whole  of  his  demand,  or  where  a  demurrer  to 
such  a  reply  has  been  allowed,  without  leave  to  amend,  and  an  applica* 
tion  for  judgment  has  been  made  and  granted  by  the  court,  under  sec- 
tion 154 ;  or  where  judgment  has  been  granted  upon  such  a  reply,  as 
frivolous,  without  leave  to  amend. 

6.  By  either  party,  when  he  has  prevailed  on  the  decision  of  a  demur- 
rer or  motion  for  judgment,  but  liberty  has  been  allowed  to  his  adver- 
sary to  plead  over  or  to  amend,  upon  terms,  and,  at  the  expiration  of  the 
time  allowed,  such  terms  have  not  been  performed  or  complied  with. 

7.  By  either  party,  when  his  adversary's  pleading  has  been  stricken 
out  for  contempt,  or  he  has  been  otherwise  declared  entitled  to  judgment. 

Under  any  of  these  circumstances,  when  the  judgment  proposed  to 
be  taken  is  for  a  simple  money  demand,  or  for  costs  only,  the  prevail- 
ing party  may  have  it  signed  by  the  clerk,  without  making  any  special 
application  to  the  court,  taking  the  same  formal  proceedings  as  on  an 
ordinary  judgment  by  default,  and  generally  pursuing  the  same  course 
as  tliat  noticed  in  the  last  section.  The  same  notice  must  be  given, 
the  same  statement  for  judgment  made  up,  and  the  costs  made  out  and 
taxed  in  the  same  manner. 

But,  where  the  judgment  to  be  taken  is  not  for  a  simple  money 
demand,  or  for  costs  only,  in  connection  with  a  simple  dismissal,  and 
any  special  relief  is  required,  not  already  awarded  by  the  order  of  the 
court,  the  clerk  cannot  act  of  his  own  authority,  and  the  court  must  be 
applied  to.  See  section  269,  as  to  judgment  for  the  defendant  on  a 
demurrer. 

When  judgment  is  rendered  in  favor  of  the  plaintiff  on  demurrer,  he 
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will  be  confined  to  the  prayer  of  his  complaint,  as  in  the  case  of  an 
ordinary  default,  and  he  cannot  take  judgment,  for  relief  not  demanded 
by  him,  though  embraced  within  the  scope  of  his  case.  See  Walton  vs. 
Walton,  32  Barb.,  203  (206) ;  20  How.,  847. 

In  Sicks  vs.  Brennan,  10  Abb.,  304,  it  was  held  that  judgment 
could  not  be  thus  entered  by  the  defendant  for  his  costs,  on  a  discontin- 
uance by  the  plaintiff,  without  their  payment,  but  that  his  course  was 
to  place  the  cause  on  the  calendar,  or  move  to  dismiss.  The  costs  hav- 
ing been  readjusted,  judgment  was  moved  for  and  granted,  the  original 
discontinuance  not  having  been  by  mere  notice  but  actual  order,  and 
that  judgment,  on  subsequent  motion,  was  sustained.  Hicka  vs.  Brenr 
imn,  10  Abb.,  420. 

When  the  judgment  is  taken,  on  default  to  comply  with  the  terms  of 
an  order,  proof  must  be  tendered  of  the  following  matters :  that  the 
order  imposing  the  terms  in  question  has  been  duly  served  on  the 
adverse  party,  giving*  the  date  of  such  service ;  that,  where  costs  arc 
directed  to  be  paid  as  one  of  the  conditions,  such  costs  have  been  made 
out  and  served,  and  payment  demanded,  and,  if  the  amount  be  disputed, 
that  such  costs  have  been  adjusted,  or  offered  to  be  adjusted,  by  the 
clerk ;  that  the  time  allowed  by  the  order  has  elapsed,  and,  that  the 
terms  imposed  by  it  have  not  been  performed  or  complied  with,  speci- 
fying exactly  the  facts  showing  such  non-compliance,  and  that  no  sab- 
titituted  or  amended  pleading  has  been  received,  and  such  proof  must 
li)e  annexed  to  the  judgment-roll. 

And,  wherever  the  right  to  enter  judgment  is  the  result  of  a  previous 
)rder,  proof  of  the  due  service  of  that  order  should  be  produced  to  the 
;lerk,  and,  if  such  order  is  in  any  manner  conditional,  proof  of  non- 
compliance with  the  conditions  must  be  clearly  made,  and  the  affidavit 
must  then  be  annexed. 

The  judgment-roll,  in  these  cases,  should  be  as  follows: 

Where  the  judgment  to  be  entered  arises  in  respect  of  a  demurrer, 
it  must  comprise  the  summons,  the  pleadings,  the  decision  or  order  for 
judgment,  together  with  the  formal  statement  and  paatea.  If  terms 
have  been  imposed  and  not  complied  with,  proof  of  service  and  non- 
compliance, as  above,  must  also  be  added,  and  the  same  must  also  be 
done,  in  all  other  cases,  when  such  is  the  fact. 

When  the  judgment  is  on  a  frivolous  pleading,  the  roll  consists  of 
the  summons,  pleadings,  order  for  judgment,  statement,  and  po^ea. 
When  an  answer  is  stricken  out  as  sham  or  irrelevant,  the  answer  will 
be  omitted,  the  order  standing  in  its  place,  and  establishing  a  technical 
default  for  want  of  answer. 

On  an  order  dismissing  the  complaint,  the  roll  should  comprise  the 
summons  and  pleadings,  and  the  order  in  question.    Where  a  pleading 
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18  stricken  out,  it  must,  of  conrse,  be  omitted,  the  order  standing  in  its 
place,  as  above ;  and  where  the  judgment  is  otherwise  the  result  of  an 
order,  the  order  of  course  forms  the  basis  of  the  roll,  all  the  other  com- 
ponent portions  being  either  prefixed  or  subjoined. 

On  a  judgment  on  a  failure  to  reply,  the  additions  to  be  made  to  the 
usual  judgment-roll  will  be,  the  usual  proof  by  the  defendant's  attorney 
that  none  has  been  served,  and  the  order  of  the  court  under  section  154. 

In  short,  in  all  these  cases,  it  may  be  laid  down  as  a  general  rule, 
that  all  the  proceedings  in  the  cause,  down  to  the  period  when  a  default 
has  been  suffered  by  either  party,  and  all  that  is  necessary  fully  to 
demonstrate  the  existence  of  that  default,  whether  by  means  of  the 
decision  of  the  court  to  that  effect,  or  otherwise,  are  necessary  compo-  , 
nent  parts  of  the  judgment-roll.  That  document,  to  be  complete, 
must  contain  a  full  and  exact  statement  of  every  particular  on  which 
judgment  has  been  given,  or  which  is  necessary  to  explain  or  sustain 
that  judgment. 

§  259.  Entry  on  Inquest^  or  Default  at  the  OaU  of  the  Gauee. 

The  entry  of  judgment  in  these  cases,  though  strictly  in  the  nature 
of  a  default,  does  not  differ  in  essentials  from  that  upon  an  actual  trial. 

Tlie  judgment-roll  on  an  inquest,  consists  of  the  summons  and  plead- 
ings, a  copy  of  the  entry  of  judgment  by  the  clerk,  and  also  the  judge's 
decision,  if  tried  by  the  court,  or,  if  tried  by  a  jury,  the  .usual  memoran- 
dum of  the  verdict  from  the  clerk's  notes,  adding  the  usual  statement 
9s\dL  pofftea. 

The  judgment-roll  on  a  default  taken  on  the  call,  will,  in  like  manner, 
consist  of  the  usual  component  parts,  with  a  copy  of  the  entry  of  judg- 
ment, extracted  from  the  clerk's  minutes. 

Where,  as  is  frequently  the  case,  the  judge  indorses  the  award  of 
judgment  on  the  copy  pleadings  used  by  him,  it  may  be  the  better 
course,  to  substitute  that  copy  for  the  originals  in  making  up  the  roll. 

Tlie  actual  entry  will  be  similar  to  that  on  default,  the  usual  notice 
of  taxation  being  given.  Notice  of  assessment  will,  of  course,  be  un- 
necessary, when  taken  by  the  plaintiff,  as  the  amount  will  have  been 
awarded  by  the  judge  or  jury,  as  the  case  may  be. 

§  260.  Entry  an  Application  to  the  Court. 

Tliis  mode  of  procedure  is  necessary,  in  all  cases  where  the  summons 
has  been  issued  under  subdivision  2  of  section  129,  and  the  judgment 
sought  to  be  entered  up  is  for  specific  relief,  or  for  unliquidated  damages, 
or  an  unliquidated  amount,  arising  out  of  a  demand  on  contract. 
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Tlie  same  proof  of  Gorvicc  and  of  default  will  be  necessary,  as  in  the 
case  of  an  entry  of  judgment  by  the  clerk.  It  will  be  needless  to  re- 
capitulate what  has  been  already  stated  on  that  subject  in  section  257 ; 
the  only  difference  is,  that  such  proof  has  to  be  submitted  to  the  judge 
instead  of  to  the  clerk. 

An  application  will  also  be  necessary  in  this  form,  on  the  entry  of 
judgment,  in  the  cases  above  considered  in  section  258,  when  such 
judgment  is  of  the  nature  above  alluded  to,  instead  of  being  for  a  mere 
money  demand,  or  for  costs  only,  in  connection  with  a  simple  dis- 
missal, and  its  form  has  not  already  been  provided  for  in  the  order,  if 
any,  under  which  it  is  taken. 

Tlie  application  must  be  made  to  the  court,  see  section  246,  subdivi- 
sion 2.  It  cannot,  therefore,  be  entertained  by  a  judge  out  of  court,  or 
even  at  chambers.  See  Aymar  vs.  Cha^^  12  Barb.,  301 ;  1  C.  R.  (N.  S.), 
830.  In  tlie  first  district,  however,  this  inconvenience  is  obviated,  by 
the  practice  of  the  judge  at  chambers  holding  a  special  term  on  the 
same  occasion.  See  Porter  vs.  Lent^  4  Duer,  671 ;  2  Abb.,  115.  The 
application  may  be  made,  either  at  any  special  term  within  the  district 
in  which  the  action  is  triable,  or  in  an  adjoining  county,  or  at  the  cir- 
cuit, in  the  county  of  venue.  See  rule  24.  As  to  the  practice  before 
that  rale,  which  was  originally  made  on  the  revision  of  1849,  see  Ityan 
vs.  McCanneU,  1  Sandf.,  709 ;  1  C.  R.,  93  ;  Anon.^  1  C.  R.,  82  ;  and 
Warner  vs.  Kenny,  3  How.,  323 ;  1  C.  R.,  96. 

Whei'e  the  defendant  has  not  appeared  at  all,  this  application  is  of 
necessity  exparte,  and  no  notice  whatever  is  then  necessary ;  nor  need 
the  cause  be  placed  on  the  calendar  in  any  event,  there  being,  in  fact, 
no  existent  issue. 

Rut,  where  the  defendant  has  given  notice  of  appearance,  he  is,  as 
will  be  seen,  entitled  to  eight  days'  notice  of  the  application.  This 
notice  must  be  carefully  drawn,  and  it  must  be  distinctly  stated  that 
the  application  will  be  made  for  judgment,  and  not  for  an  order.  It  is 
clear  that  this  relief  cannot  be  obtained  in  the  shape  of  an  order,  or  on 
a  motion,  noticed  as  such. 

If  the  defendant  be  entitled  to  notice,  and  the  proceeding  be  taken  ex 
parte,  it  will  be  irregular.  Vide  SaK/us  vs.  Kipp,  5  Duer,  646 ;  12  How., 
342 ;  2  Abb.,  382. 

The  relief  asked  for  will,  of  course,  be  that  demanded  in  the  prayer 
of  the  complaint.  And,  if  the  default  be  for  want  of  an  answer,  it  can- 
not exceed  that  which  is  so  demanded.  See  Code,  section  275.  K 
relief  not  so  demanded  be  taken,  the  judgment  will  be  void  as  unauthor- 
ized. See  Simonaon  vs.  Blake,  20  How.,  484 ;  12  Abb.,  331 ;  BftUtoinker 
vs.  Ryher,  12  Abb.,  311 ;  Hurd  vs.  Leavenworth,  1  C.  R.  (N.  S.),  278 ; 
Walton  vs.  Walton,  32  Barb.,  203 ;  20  How.,  347.    Nor,  in  a  suit  on  a 
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mechanic's  lien,  can  judgment  be  taken  for  a  larger  amount,  than  that 
for  which  the  lien  has  been  effected.  Protective  Union  vs.  Nixon, 
1  E.  D.  Smith,  671. 

Where  the  complaint  is  verified,  and  tlie  demand  is  specific,  no 
further  proof  of  that  demand  will  be  necessary  on  the  application. 
Surd  vs.  Leavenworth,  eupra.  Didier  vs.  Warner,  1  C.  R.,  42,  was 
decided  under  a  past  state  of  the  Code,  and  is  now  obsolete. 

But,  where  the  complaint  is  not  sworn  to,  the  usual  proof  of  the 
amount  due  must  be  given,  and  the  applicant  should  have  his  calcula- 
tion of  interest  ready,  and  be  prepared  to  verify  it,  in  either  case.  No 
notice  of  assessment  will  be  requisite,  the  party,  if  he  has  appeared, 
having  notice  of  the  application.  Where  such  proof  is  simple,  the 
court  may  hear  it  at  the  time ;  if  not,  a  reference  may  probably  be 
ordered. 

On  such  an  application,  and  when  an  accounting  is  prayed  for,  the 
plaintiff  cannot  take  judgment  for  an  assumed  minimum  balance.  A 
reference  must  be  directed.  See  Porterv^.  Lent,  4  Duer,  671 ;  2  Abb.,  115 . 

If  the  defendant  appear,  he  cannot  of  course  contest  the  plaintiff's 
right  to  recover,  but  it  will  be  open  to  him  to  oppose  the  granting  of 
any  portion  of  the  relief  claimed  by  the  prayer,  upon  the  facts,  as 
admitted  by  the  failure  to  answer,  and  the  court  may  refuse  or  modify 
that  relief  accordingly.  And,  when  the  right  of  the  plaintiff  to  a  par- 
ticular form  of  judgment  is  contingent,  he  must  bring  the  case  within 
that  contingency.     See  Harder  vs.  Harder,  26  Barb.,  409. 

And  the  granting  of  relief,  in  general,  will  be  subject  to  the  same 
incidents,  as  to  its  nature  or  extent,  as  when  the  cause  is  regularly  tried. 
See  next  chapter. 

In  DMee  vs.  Maeon^  1  C.  B.,  37 ;  6  L.  O.,  363,  an  application  of  this 
nature  was  refused,  when  the  summons  was  irregular,  and  should  have 
^een  made  out  under  subdivision  1  of  section  129,  instead  of  subdivi- 
sion 2.  See  likewise,  as  to  the  converse  of  this  proposition,  Wyant  vs. 
Seeves,  1  C.  B.,  49. 

In  Tracy  vs.  Humphrey,  5  How.,  156 ;  3  C.  B.,  190,  the  power  of  the 
court  to  grant  judgment  on  motion,  for  admitted  portions  of  a  money 
demand  on  contract,  was  asserted  as  existent  under  this  section. 
Whether  that  portion  of  the  decision  was  sound,  may  be  question- 
able. The  case  is  now  provided  for^  by  the  subsequent  amendments  in 
section  244. 

The  form  of  the  judgment  to  be  rendered  in  proceedings  for  deter- 
mination of  claims  upon  real  estate,  is  specially  prescribed,  by  the  pro- 
visions of  the  Bevised  Statutes,  amended  by  chapter  511  of  1855,  as 
above  Aoticed.  As  to  opening  a  judgment  so  taken,  see  Mann  vs. 
Provoit,  3  Abb.,  446. 
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In  replevin,  the  plaintiff  may,  if  he  chooses,  take  immediate  judg- 
ment for  a  Return,  if  he  chooses  to  waive  his  damages.  If  not,  a  jury 
must  assess  them,  and  judgment  must  be  suspended,  till  the  assessment 
has  been  made.    Ilorn  vs.  Doody^  4  Duer,  670 ;  2  Abb.,  92. 

Where  the  action  is  against  joint  defendants,  and  one  has  answered, 
judgment  against  the  other  can  only  be  separately  entered,  by  means 
of  an  application  analogous  to  one  of  this  nature.  Otherwise,  the  plain- 
tiff must  wait,  till  after  the  trial  of  the  issue  joined.  Bacon  vs.  Comr 
stocky  11  How.,  197. 

And  such  an  application  may  be  proper,  to  obtain  judgment,  after 
adjustment  of  the  costs,  on  the  actual  entry  of  an  order  for  discontinu- 
ance, without  their  payment.  Hicks  vb.  lirennan^  10  Abb.,  420.  See 
also,  as  to  a  motion  to  enter  up  judgment  for  the  defendant's  costs,  on 
an  insuflScient  recovery  by  the  plaintiff,  and  payment  of  such  recovery, 
liunnell  vs.  G7*ijin,  8  Abb,,  39. 

With  reference  to  the  special  power  of  the  plaintiff,  in  a  suit  against 
a  banking  corporation,  to  enter  an  order  or  rule  for  judgment,  at  the 
expiration  of  twenty  days  from  service,  unless  his  proceedings  are  stayed 
by  order,  see  chapter  226  of  1849,  p.  340,  section  &. 

When  proof  of  service  is  made  and  filed,  on  an  application  of  this 
description,  the  plaintiff  will  be  concluded  by  the  facts  stated  in  such 
proof,  with  regard  to  their  collateral  application,  as  respects  the  regularity 
of  otlier  portions  of  his  proceedings.  So  held  with  regard  to  a  notice  of 
lis  pendens.  Burraughs  vs.  Reiger^  12  How.,  171 ;  3  Abb.,  893,  note. 

(a.)  Pbeliminary  Reference  in  Cektain  Cases. 

A  proceeding  of  this  nature  will  be  necessary,  prior  to  the  final 
motion  for  judgment  for  failure  to  answer,  in  suits  for  foreclosure,  par- 
tition, or  divorce. 

(J.)   FOKECLOSURE.  ^ 

The  nature  and  terms  of  this  preliminary  reference,  are  specially  pro- 
vided for  by  rule  71.  It  is  obtainable,  either  when  the  defendant  fails 
to  answer  at  all,  or  when  the  right  of  the  plaintiff,  as  stated  in  the  com- 
plaint, is  admitted  by  the  answer. 

Where  none  of  the  defendants  appear,  it  is  moved  for  ex  parte. 
Where  they  have  appeared,  the  application  must  be  upon  due  notica 
The  usual  notice  of  application  for  judgment  will,  as  a  general  rule,  be 
sufiicient,  without  any  formal  notice  of  motion,  but,  of  course,  it  is 
competent  to  bring  the  application  on  as  an  independent  motion,  if 
desired. 

The  application  is  grounded  on  the  summons  and  complaint,  pA)of  of 
-***^  o*.rvice  of  the  former  on  all  the  defendants,  and,  if  any  answer  has 
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been  put  in,  upon  that  answer  also.  The  necessary  affidavit  or  certifi- 
cate, showing  that  the  complaint  and  notice  of  lis  pendens  have  been 
daly  filed,  should  also  be  in  readiness.  It  must  likewise  be  shown 
whether  any  of  the  defendants  are  infants  or  absentees,  or  prior  encum- 
brancers, and  also  w*hethcr  the  whole  amount  has  or  has  not  become 
due.  The  two  last  facts  may  probably  appear  upon  the  pleadings  ;  the 
Others,  unless  so  apparent,  must  be  shown  by  affidavit. 

It  is  possible  that,  in  extreme  cases,  the  court  might  allow  proofs  of 
this  description  to  be  made  orally,  or  by  affidavit,  and  compute  the 
amount  without  a  reference,  as,  under  section  246,  it  clearly  possesses 
the  power,  but  this  discretion  is  rarely  if  ever  exercised. 

The  form  of  the  order  is  clearly  prescribed  by  the  rule.  Where  the 
whole  amount  is  due,  and  none  of  the  defendants  are  infants  or 
absentees,  it  will  be  for  a  simple  computation  of  the  amount  due  to  the 
plain tifi^,  and  to  the  defendants  who  are  prior  encumbrancers,  if  any. 

Where  the  whole  amount  is  not  due,  an  inquiry,  as  to  whether  the 
mortgaged  premises  can  be  sold  in  parcels,  must  be  added. 

And,  when  any  of  the  defendants  are  infants  or  absentees,  the  order, 
besides  providing  for  a  computation,  must  also  direct  the  referee  to 
take  proof  of  the  plaintifi''8  allegations,  and  to  examine  him  or  his 
agent  as  to  any  payments. 

The  reference  is  usually  made  to  the  clerk,  occasionally  to  a  referee 
nominated  by  the  court,  but,  since  the  revision  of  the  rules  in  1858, 
it  is  not  to  be  made  to  an}'  person  nominated  by  the  party  or  his 
counsel. 

If  the  right  of  the  plaintiff  be  contested,  such  a  reference  will  not  be 
proper,  but  the  cause  must  be  regularly  placed  on  the  calendar,  and 
tried  in  its  order. 

And  an  order  of  this  nature,  as  against  defendants  in  default,  cannot 
;  be  combined  with  a  reference  of  the  whole  issue,  as  to  others  who  con- 
test the  plaintiff's  rights.  The  proceedings  are  separate,  and,  if  joined 
in  the  same  order,  the  report  will  stand,  as  to  the  contesting  defendants, 
but  be  irregular  as  to  the  defaulting  one,  who  may  claim  a  separate 
reference  to  compute.  Oram  vs.  Bradford,  4  Abb.,  193.  But,  on  the 
coming  in  of  the  report  on  the  whole  issue,  the  proceedings  may  then 
be  regularly  perfected,  by  taking  a  supplementary  report  of  this  nature, 
as  against  the  parties  in  default.  See  Hill  vs.  McEeynoldSy  30 
Barb.,  488.  , 

Printed  forms  are  in  general  use,  and  the  order  is  usually  prepared 
beforehand,  or  filled  in  at  the  time.  Where  the  reference  is  simply  to 
compute,  and  none  of  the  defendants  appear,  it  is  usual  to  proceed 
immediately,  give  the  formal  proof,  and  complete  the  report  at  once. 
Afi  to  the  power  to  proceed  immediately,  where  the  defendant  merely 
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appears,  but  no  answer  has  been  put  in,  see  £iBUy  vs.  Searing^  4  Abb., 
864.  When  the  referee  is  required  to  report  upon  the  other  matters 
prescribed  bj  the  rule,  the  proceeding  may  take  a  little  more  time, 
but,  being  ex  parte^  no  forma]  notice  to  the  adverse  party  is  necessary. 
He  rarely  appears,  though,  of  course,  it  is  competent  for  him  to  do  so, 
and  to  object  as  to  any  of  the  matters  of  proof  tendered,  or  claim  to  be 
heard,  as  to  any  provision  to  be  made  as  to  the  sale  of  the  mortgaged 
premises  in  parcels,  if  applicable. 

The  report  needs  no  special  confirmation,  but  is  to  be  produced  and 
used  upon  the  further  application  for  judgment. 

(<?.)  PABxrnoN. 

A  similar  preliminary  reference  is  proper  in  cases  of  partition,  where 
the  rights  and  interests  of  the  parties,  as  stated  in  the  complaint,  are 
not  denied  or  controverted,  and  when  any  of  the  defendants  are  infants, 
or  absentees,  or  unknown.  The  application,  which  is  regulated  by 
rules  78  and  79,  must  be  made  at  special  term,  on  notice  to  such  of  the 
parties  as  have  appeared.  If  none  have  so  appeared,  it  will  be  ex  parte. 
It  should  be  founded  on  the  summons,  the  pleadings,  and  proof  of 
service  on  such  of  the  parties  as  have  not  appeared.  An  affidavit  must 
also  be  made,  bringing  the  case  within  the  terms  of  rule  78. 

The  order  provides,  in  all  cases,  for  taking  proof  of  the  plaintiff's 
title  and  interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint,  and  to  ascertain  and  report  the  rights  and  interests  of 
the  several  parties  in  the  premises,  and  also  an  abstract  of  the  convey- 
ances by  which  the  same  are  held.     Rule  78. 

When  a  sale  is  desirable,  the  plaintiff,  on  stating  the  fact  in  the 
moving  affidavit,  may  also  comprise  in  the  reference,  an  inquiry  upon 
that  subject,  and  likewise  as  to  the  existence  of  any  liens  on  the  prem- 
ises, as  to  which  provision  should  be  made  on  a  decree  for  sale,  if  taken. 
Rule  79. 

Tlie  proceedings  upon  the  reference  should  be  in  the  ordinary  form, 
on  the  usual  notice  to  the  parties  who  have  appeared,  or  waiver  of  such 
notice.  If  none  have  appeared,  the  proceeding  will,  of  course,  be  ex 
parley  and  no  notice  will  be  necessary.  The  plaintiff  must  submit  to 
the  referee,  the  same  evidence  of  the  matters  to  be  inquired  into,  as 
would  be  requisite  on  a  trial  by  the  court,  and  must  prepare  and  hand 
in  a  proper  abstract,  with  all  necessary  official  searches,  and  must 
otherwise  satisfy,  to  the  full,  the  requisitions  of  the  rules  in  question. 

The  report,  when  any  of  the  parties  have  appeared,  should  be  filed 
in  the  office  of  the  clerk,  as  prescribed  by  rule  32,  and  serves  as  the 
ground  of  the  application  to  the  court  for  the  requisite  decree. 

But,  when  all  the  defendants  are  known,  and  none  of  tliem  are 
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infants  or  absentees,  it  will  be  unnecessary  to  obtain  this  preliminary 
reference,  before  moving  for  judgment,  on  the  usual  proofs  of  a  default 
suffered.  See  Brownaon  vs.  Giffcrd^  8  How.,  389.  Proof  of  tlie 
interests  of  the  parties,  and  an  abstract  of  the  title,  must,  however,  be 
in  readiness,  and  must  be  tendered  to  the  court,  aud  it  may  then  be 
taken,  either  in  open  court,  or  on  a  reference  to  the  clerk  for  that 
purpose.  See  Ripple  vs.  Gilbom,  8  How.,  456 ;  Porter  vs.  Zee,  6 
How.,  491 ;  and  2  R.  S.,  321,  §§  22,  23,  there  referred  to.  No  formal 
entry  of  default  will  be  required.  Waieon  vs.  Brighamy  3  How.,  290  ; 
1  C.  R.,  67. 

{d,)  DrvoRCE. 

A  similar  preliminary  reference  is  obtainable,  in  cases  of  this  nature, 
if  the  defendant  fail  to  answer  the  complaint,  or  if  the  facts  charged  in 
the  complaint  are  not  denied  in  the  answer.  Rule  86.  It  may  be 
refused,  however,  when  the  complaint  is  defective.  See  Heyde  vs. 
Ileyde,  4  Sandf.,  692. 

In  the  former  case  it  may  be  applied  for,  ex  parte ;  in  the  latter, 
notice  will  be  proper,  and  the  order  should  be  applied  for  on  motion. 

The  application  must  be  grounded  on  the  summons  and  complaint, 
and  proof  of  service  and  default,  and,  if  there  be  an  answer,  then  upon 
that  answer  also.  Where  the  complaint  does  not  contain  the  averments 
specially  prescribed  by  rule  86,  or  if,  containing  those  averments,  it  is 
not  duly  verified,  the  plaintiff's  afiidavit  of  such  facts  should  also  be  in 
readiness.  And,  where  the  suit  is  to  annul  a  marriage,  under  the  cir- 
cumstances detailed  rn  rule  87,  an  affidavit,  denying  cohabitation  in  the 
modes  there  specified,  must  be  also  tendered  to  the  court. 

The  reference  should  be  to  take  proof  of  all  the  material  facts  charged 
in  the  complaint.  And  it  must  not  be  to  a  referee  nominated  by  the 
party.  Rule  86.  It  is  imperative  to  obtain  it  under  the  above  cir- 
cumstances, as  judgment  cannot  be  entered  in  these  cases  by  way  of 
ordinary  default,  and  without  full  proof  of  the  plaintiff's  case.  See 
Rule  91.  But  it  will  of  course  be  unnecessary  in  contested  cases,  and 
not  merely  so,  but  a  reference  other  than  of  the  whole  issue  will,  under 
these  circumstances,  be  improper,  and  will  be  set  aside.  See  DiddeU 
vs.  DiddeU,  3  Abb.,  167. 

Rule  88  allows  the  examination  of  the  plaintiff  in  a  case  of  limited 
divorce,  as  to  facts  not  capable  of  other  proof.  Probably,  under  the 
recent  amendment  of  section  399,  the  evidence  may  now  be  generally 
admissible. 

When  made,  the  report  of  the  referee  must  be  filed  with  the  clerk  in 
the  usual  manner,  as  prescribed  by  rule  32,  and  forms  the  ground  of  the 
subsequent  application  for  judgment. 
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(e.)  Application. 

The  papers  necessary  to  enable  the  court  to  make  a  final  adjudica- 
tion being  complete,  the  application  is  then  made,  at  chambers  if  there 
be  no  appearance,  or  at  special  term,  if  the  defendant  is  entitled  to 
notice. 

It  will  not  of  coni'se  be  necessary  to  put  the  cause  upon  the  calendar 
in  the  former  case.  Nor  is  it  requisite  in  foreclosure,  where  there  is  no 
contest  as  to  the  material  facts.  Bule  71.  But,  at  the  time  of  the 
application,  the  plaintiff  must  be  prepared  with  the  affidavits  and  proofs 
which  that  rule  calls  for. 

And,  in  all  cases,  he  must  prepare  the  form  of  the  judgment  he  pro- 
poses to  take,  and  submit  it  to  the  judge,  together  with  the  pleadings, 
proof  of  default  suffered,  and  the  other  collateral  proofs,  necessary  to 
establish  his  rights  to  judgment,  and  the  nature  of  the  judgment  to  be 
entered. 

Tlie  papers  being  submitted,  the  judge  may  either  grant  judgment 
at  the  time,  if  satisfied  that  the  plaintiff  is  entitled  to  it,  or,  if  necessary, 
may  order  a  further  investigation,  in  one  or  other  of  the  modes  pre- 
scribed by  section  246,  i.  e.j  by  way  of  reference,  or  assessment  by  a 
sheriff's  jury. 

{/.)  Eefebence. 

This  course  will  be  proper,  when  the  taking  of  an  account  or  the 
proof  of  any  fact  is  necessary  to  enable  the  court  to  give  judgment,  or  to 
carry  the  judgment  into  effect,  and  likewise  fdl*  the  assessment  of 
specific  damages,  dependent  upon  the  examination  of  a  long  account,  in 
actions  for  the  recovery  of  money  only,  or  of  specific,  real,  or  personal 
property.  But,  when  the  damages  claimed  do  not  rest  in  matter  of 
account,  or  are  of  an  unliquidated  nature,  this  course  will  not  be  proper. 
See  Jlom  vs.  Doody,  4  Diier,  670  ;  2  Abb.,  92.  And  the  judge  may 
require  to  be  satisfied  upon  the  subject.  See  Brown  vs.  Miller,  1 
Barb.,  24.  And  this  course  of  procedure  will,  as  a  general  rule,  be 
applicable  to  the  whole  class  of  equitable,  as  distinguished  from  that 
of  legal  proceedings,  where  any  preliminary  information  is  necessary  to 
enable  the  court  to  enter  up  the  proper  decree. 

When  an  accounting  is  asked  by  the  complaint,  a  reference  will  be 
necessary,  and  it  will  be  irregular  for  the  plaintiff  to  take  judgment  for 
a  supposed  minimum  balance.  Porter  vs.  Leni^  4  Duer,  671 ;  2 
Abb.,  115. 

Special  notice  of  the  application  to  refer,  need  not  be  given  to  the 
defendant.    See  Conway  vs.  Hitchins^  9  Barb.,  378  (386). 

Keferences  for  the  purpose  of  taking  proof,  to  enable  the  court  to 
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give  judgment,  have  already  been  considered.  Those  for  enabling  the 
court  to  carry  the  judgment  into  effect,  will  of  course  depend  upon 
the  peculiar  features  of  each  case.  Under  these  latter  circumstances 
the  order  of  reference  will  form  part  of  the  judgment  to  be  entered, 
and  should  be  incorporated  in  it,  and  submitted  to  the  judge.  A  refer- 
ence for  sale  of  the  property  in  foreclosure,  or  for  the  allowance  of 
alimony  in  divorce,  may  be  mentioned  as  two  instances  in  which  this 
course  will  be  proper.  In  neither  case  will  it  be  made  to  a  referee 
appointed  by  the  parties ;  but,  in  divorce,  where  proofs  have  been 
already  taken,  it  is  usual  to  refer  it  back  to  the  same  referee. 

When  the  necessity  of  a  preliminary  reference  is  anticipated,  it  will 
of  course  be  expedient  for  the  applicant  to  prepare  the  form  of  order, 
and  submit  it  to  the  judge  at  the  time  of  application,  together  with  the 
names  of  the  proposed  referee  or  referees.  The  proceedings  on  it  will, 
as  a  general  rule,  be  ex  parte;  but,  if  the  defendant  has  appeared,  he 
will  be  entitled  to  notice,  and  will  be  at  liberty  to  contest  tlie  amount, 
but  not  the  right  to  a  recovery.  When  complete,  the  report  should  be 
filed,  and,  where  the  defendant  has  appeared,  in  the  manner  prescribed 
by  rule  32. 

The  reference  must,  under  rule  24,  be  executed  in  the  county  of 
venue,  unless  otherwise  ordered  by  the  court.  See  this  rule  strictly 
enforced,  in  Bruah,  vs.  MvUany^  12  Abb.,  344. 

It  is,  of  course,  competent  for  the  party  to  submit  to  the  judge,  the 
same  proof  which  he  would  be  entitled  to  make  before  the  referee,  and, 
in  simple  cases,  the  court  may  possibly  hear  it,  and  save  the  expense 
of  a  reference. 

(^.)  Assessment  bt  Sheriff's  Jubt. 

Where,  however,  the  damages  claimed  by  the  plaintiff  are  of  an 
unliquidated  nature,  a  reference  cannot  be  had,  and  the  recovery  must 
be  assessed  by  a  sheriff's  jury,  in  a  proceeding  analogous  to  the  former 
writ  of  inquiry.  Section  246  only  provides  for  this  proceeding,  in  cases 
where  the  action  is  for  recovery  of  money  only,  or  of  specific  real  or 
personal  property ;  but,  as  in  cases  not  provided  for  by  the  Code,  the 
old  practice  is  still  retained,  it  will  alwaj's  be  proper,  whenever  the 
action  sounds,  either  wholly  or  partly,  in  tort,  and  unliquidated  dam- 
ages are  sought  to  be  recovered,  either  independently,  or  in  connection 
with  other  relief.  See  Eicfcarda  vs.  Swetzer,  3  How.,  413 ;  1  C.  E., 
117 ;  Bayce  vs.  Comstock^  1  C.  K.  (N.  S.),  290 ;  Lane  vs.  GHhert^  9  How., . 
150 ;  Stanley  vs.  Anderson^  1  C.  R.,  52 ;  Brown  vs.  MiUer^  1  Barb., 
24 ;  Hewitt  vs.  HaioeU^  8  How.,  346.  Under  rule  24,  this  assessment, 
when  directed,  must  be  executed  in  the  county  of  venue,  unless  the 
court  shall  otherwise  order.    If  otherwise  executed,  it  will  be  irregular* 
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See  Warner  vs.  Kenny^  1  0.  K.,  96 ;  8  How.,  323.  The  order,  when 
anticipated,  should  be  prepared  beforehand,  and,  when  made  by  the 
court,  should  be  lodged  with  the  sheriff,  as  his  authority.  A  form  ia 
given  at  1  C.  E.,  52,  and  will  be  found  in  the  appendix. 

The  sheriff  appoints  a  time  and  place  for  its  execution.  Where  the 
defendant  has  not  appeared,  no  notice  is  requisite,  but  otherwise,  notice 
must  be  given  to  him,  the  same  as  on  an  assessment  by  the  clerk.  See 
Kelaey  vs.  Covert^  15  How.,  92 ;  6  Abb.,  386. 

The  defendant,  when  he  has  appeared,  is  entitled  to  attend  at  the 
time  and  place  appointed,  and  may  contest  the  amount  of  the  plaintifiTs 
recovery,  by  cross-examination,  or  counter-evidence  in  mitigation,  the 
same  as  on  an  actual  trial.  See  Warner  vs.  Kenny ^  3  How.,  823 ;  1 C. 
R.,  96 ;  Kdaey  vs.  Covert^  15  How.,  92 ;  6  Abb.,  336 ;  Lane  vs.  GUheri, 
9  How.,  150 ;  Gilbert  vs.  Bounds^  14  How.,  46 ;  Saltns  vs.  Kipp^  5 
Djjer,  646;  12  How.,  342;  2  Abb.,  382.  He  cannot,  however,  draw 
in  question  the  plaintiff's  right  to  recover,  that  being  admitted  by  the 
default.  If  the  defendant  does  not  attend,  the  plaintiff  may  proceed  in 
his  absence.  If  the  plaintiff*  himself  fails  to  appear,  before  the  jury  sep- 
arate, he  must  give  a  fresh  notice,  and,  if  the  defendant  has  attended, 
he  may  be  compelled  to  pay  costs. 

The  plaintiff's  right  to  recover,  being  admitted,  requires  no  proof,  but 
he  must  prove  the  measure  and  amount  of  his  damages,  precisely  as  on 
an  actual  trial,  and  the  case  is  submitted  to  the  jury,  and  their  verdict 
rendered  in  the  same  manner,  the  sheriff  presiding.  If  the  jury  cannot 
agree,  they  may  be  discharged,  and  a  new  jury  drawn.  See  2  it.  S., 
554,  §  26. 

When  complete,  the  finding  of  the  jury  must  be  put  into  writing  at 
the  time,  and  signed  by  the  sheriff  and  the  jurors.  The  former  then 
annexes  it  to  the  order,  indorses  his  formal  return,  and  files  it  with  the 
clerk  of  the  court. 

The  sheriff's  return,  when  made,  may  be  impeached  by  the  adverse 
party  for  irregularity,  or  the  finding  of  the  jury  reviewed,  on  the  ground 
of  misconduct,  or  error  in  the  assessment  of  damages,  by  motion,  in  the 
same  way  as  on  an  ordinary  trial,  but,  as  a  general  rule,  their  verdict 
will  be  conclusive.  See,  as  to  the  indisposition  of  the  court  to  set  such 
a  verdict  aside,  either  generally,  or  on  technical  objections,  not  taken  at 
the  time,  Jennings  vs.  Asten^  5  Duer,  695 ;  3  Abb.,  378 ;  Cazneaux  vs. 
Bryant,  6  Duer,  668 ;  4  Abb.,  402 ;  Harder  vs.  Harder,  26  Barb.,  409. 

An  order  for  an  assessment  of  this  description  will  be  irregular,  if 
granted  ex  parte,  and  without  notice  to  the  defendant,  in  case  he  has 
appeared.    SaUua  vs.  Kipp,  5  Duer,  646 ;  12  How.,  342 ;  2  Abb.,  382. 

In  relation  to  the  duty  of  the  jury,  on  the  assessment  of  damages  in 
an  action  of  waste,  and  the  subjects  to  be  inquired  into  by  them,  see 
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Harder  vs.  Harder^  26  Barb.,  409.  And  if,  in  such  a  case,  the  necca- 
eary  inquiries  be  not  fully  made,  the  inquisition  will  be  set  aside.  Seo, 
as  to  the  former  writ  of  inquiry  in  this  action,  2  R.  S.,  334,  §  8. 

An  assessment  of  this  nature  cannot  be  ordered,  on  a  default  taken  at 
the  circuit,  upon  the  call  of  the  cause,  and,  if  made,  will  be  set  aside. 
Giberton  vs.  Fleischdy  5  Duer,  652.  Nor,  where  an  issue  of  fact  lias 
been  joined,  can  it  be  tried  in  this  form.    Dolan  vs.  Petty^  4  Sandf.,  673. 

But,  in  a  case  of  difficulty  or  importance,  the  court  may  refuse  to  grant 
an  order  of  this  description,  and  may  direct  the  damages  to  be  assessed 
at  the  circuit,  or  trial  term.  See  Cazneatix  vs.  Bryant^  6  Duer,  668  ; 
4  Abb.,  402 ;  DiUaye  vs.  Hart^  8  Abb.,  394.  See,  however,  refusal  of 
such  an  application,  in  Hays  vs.  Berryman^  6  Bosw.,  679. 

(A.)  Final  Application  for  Judgment. 

When  a  reference  or  assessment  by  a  sheriff's  jury  has  been  ordered, 
the  plaintiff,  on  the  coming  in  of  the  report,  or  the  filing  of  the  sheriff's 
return,  should  apply  again  to  the  court,  for  the  judgment  to  which  he  is 
entitled.  If  the  defendant  have  appeared,  notice  must  be  served  upon 
him.     If  not,  the  application  is  ex  parte. 

The  form  of  the  order  for  final  judgment  proposed  to  be  taken,  should 
be  prepared  and  submitted  to  the  court,  together  with  the  antecedent 
papera,  and  the  report  or  return.  If  granted,  the  order  should  be  entered 
with  the  clerk,  and  judgment  perfected  upon  it  in  the  usual  manner. 

The  court  will,  of  course,  exercise  its  discretion  upon  this  occasion, 
and,  if  valid  objection  be  made  to  the  proceeding  by  the  defendant,  or 
if  the  return  or  report  itself  be  manifestly  imperfect,  the  motion  for 
judgment  will  be  denied,  but  with  leave  to  perfect  the  proceedings,  and 
renew  the  application.     See  Trust  vs.  Trusty  11  How.,  523. 

§  261.  Entry  on  Service  ly  Publication. 

The  proceedings  for  this  purpose  are  specially  regulated  by  section 
135.  See  this  subject  already  considered,  book  III.,  chapter  III.,  section 
56,  and  cases  cited.  The  form  of  application  is  governed  by  section  246, 
subdivision  3.     The  requisitions  of  rule  25,  are  also  imperative. 

The  court  must  itself  take  the  proof  prescribed  by  the  section,  and 
cannot,  it  has  been  held,  order  a  reference  for  that  purpose.  See  Chap- 
man vs.  Lemmon^  11  How.,  235  (239).  And  judgment  cannot  be  entered 
by  the  clerk,  or  otherwise  than  by  direction  of  the  court,  on  full  proof 
of  due  service.  BdUett  vs.  Biyhters,  13  How.,  43.  And,  unless  such 
proof  be  fully  given,  the  judgment  will  be  void.  See  also  Kendall  vb. 
Wcuhhum^  14  How.,  380;  Cook  vs.  Farreny  34  Barb,  95;  21  How,', 
286 ;  13  Abb.,  369 ;  affirmed,  11  Abb.,  40, 
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The  possession  by  a  non-resident  defendant  of  property  within  the 
state,  at  the  time  when  the  order  was  made,  is  a  jurisdictional  fact, 
and,  if  controverted,  will  be  fatal  to  the  judgment.  Fuke  vs.  Ander^on^ 
33  Barb.,  71 ;  12  Abb.,  8. 

The  application  is,  of  couree,  ex  parte.  The  plaintiff,  on  making  it, 
must  present  to  the  court,  at  special  term,  the  summons  and  order  for  its 
publication,  and  likewise  the  original  complaint,  taken  from  the  files  of 
the  court,  or  else  a  copy,  with  due  proof  of  filing  the  original.  He  must 
likewise  submit  full  and  satisfactory  proof  of  publication,  in  exact  ac- 
cordance with  the  order,  and  for  the  full  period  prescribed,  and  likewise 
of  the  mailing  of  a  copy  of  the  summons  and  complaint,  unless  dispensed 
with  by  the  order,  or  of  their  personal  service  out  of  the  state.  If  the 
action  be  one  for  the  recovery  of  money  only,  he  must  further  show  by 
affidavit,  that  an  attachment  has  been  issued  in  the  action,  and  levied 
upon  property  belonging  to  the  defendant,  and  the  affidavit  must  con- 
tain a  specific  description  of  such  property,  and  a  statement  of  its  value, 
and  such  affidavit  must  be  attached  to  and  filed  with  the  affidavits  of 
publication.  He  must  also,  in  such  case,  produce  at  the  same  time,  and 
hand  to  the  judge,  an  undertaking,  with  two  sureties,  to  be  approved  by 
the  court,  that  he  will  abide  the  order  of  the  court,  touching  the  restitu- 
tion of  any  estate  or  effects,  which  may  be  directed  by  the  judgment  to 
be  transferred  or  delivered,  or  the  restitution  of  any  money  that  may  be 
collected  under  or  by  virtue  of  such  judgment,  in  case  the  defendant,  or 
his  representatives,  shall  apply  and  be  admitted  to  defend  the  action, 
and  shall  succeed.  Such  undertaking  must,  of  course,  be  acknowledged, 
and  affidavits  of  justification  by  the  sureties  subjoined,  in  the  usual 
manner. 

He  must  likewise  be  prepared  with,  and  must  tender  to  the  judge, 
proof  of  the  demand  mentioned  in  the  complaint.  This  proof  may  be 
given  by  affidavit,  or  orally,  and,  if  the  demand  be  dependent  on  any 
security  or  document,  it  should  be  produced  and  proved,  as  upon  a  trial. 
When  the  defendant  is  a  non-resident,  the  judge  must  also  require  the 
plaintiff,  or  his  agent,  to  be  examined  on  oath,  respecting  any  payments 
that  have  been  made  to  the  plaintiff,  or  to  any  one  to  his  use,  on  account 
of  his  demand.  This  proof  may  also  be  embodied  in  the  affidavits ; 
but,  if  possible,  the  applicant  should  also  be  prepared  to  give  it  orally, 
should  the  judge  require  a  fuller  examination. 

All  the  above  papers,  security,  and  proofs  must  be  ready,  and  be  ten- 
dered to  the  judge  at  the  time  of  the  application,  which  may  either  be 
tnade  separately,  or  in  connection  with  the  trial  of  the  cause  against 
other  parties. 

If  judgment  be  ordered  on  the  application,  it  must  be  perfected  in 
the  usual  form,  according  to  the  nature  and  circumstances  of  the  case. 
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The  judgment-roll  wUl  consist  of  the  whole  of  the  papers  and  proofr 
submitted  to  the  judge  (with  the  exception  of  the  undertaking,  which, 
when  given,  should  be  filed  separately),  the  order  for  judgment  or  decree 
made,  the  usual  ^^^a,  where  the  recovery  is  for  money  or  costs,  being 
added. 

§  262.  Entry  on  Confession  or  Offer. 

The  essentials  of  tliese  proceedings  have  been  already  considered,  the 
former  in  book  III.,  chapter  III.,  section  48,  the  latter  in  book  VIlC, 
chapter  1,  section  167.  All  that  requires  notice  on  the  present  occa- 
sion, will  be  the  formal  entry  of  judgment.  Both  are  simple  proceed- 
ings, and  clearly  defined  by  the  provisions  of  the  Code  which  confer  the 
authority.     ' 

{a.)  Confession. 

All  that  is  requisite  on  entering  judgment  by  confession,  is  to  file  the 
statement  and  affidavit  with  a  county  clerk,  or  with  the  clerk  of  the 
Superior  Court  of  the  city  of  New  York.  Section  384.  No  other  paper 
need  be  prepared,  beyond  a  mere  calculation  of  the  amount  due,  and  a 
statement  of  disbursements.  These  will  usually  consist  of  nothing 
beyond  the  commissioner's  fee  on  taking  the  afiidavit,  the  clerk's  fee  on 
entering  judgment,  and  the  sheriff's  fee  on  execution,  with  charges  for 
any  transcripts,  and  filing,  if  docketed  elsewhere. 

The  clerk  then  indorses  upon  the  statement,  judgment  for  the  amount 
confessed,  with  five  dollars  costs,  together  with  disbursements.  He  like- 
wise enters  the  judgment  in  the  judgment-book,  with  which  entry  the 
proceeding  is  complete.  The  judgment  then  possesses  precisely  the 
same  incidents  as  all  others,  save  only  the  power  of  making  it  com- 
prise, not  merely  a  present  but  also  a  future  indebtedness.  The  mode 
of  enforcement  under  these  latter  circumstances,  will  be  considered  here- 
after, under  the  head  of  Execution, 

Both  the  entry  in  the  judgment-book,  and  also  the  indorsement  by 
the  clerk  upon  the  judgment-roll,  are  matters  of  substance,  and,  if  either 
be  omitted,  the  judgment  will  be  irregular,  and  will  create  no  Hen. 
But,  where  the  omission  arises  from  the  mere  neglect  of  the  clerk,  it  is 
amendable.  See  Nede  vs.  BerryhiU^  4  How.,  16 ;  Blydenburgh  vs. 
Nmikrop^  13  How.,  289. 

Judgment  may  be  confessed  for  securing  future  advances,  and,  when 
entered  and  docketed,  will  stand  good,  as  against  subsequent  encum- 
brancers. When,  however,  such  advances  have  been  once  made,  and 
nirerwards  repaid  in  full,  the  judgment,  as  against  subsequent  cncnm- 
biiiiicers,  \^  functum  officio^  and  cannot  stand,  as  a  continuing  security 
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fi>r  fnture  loans,  or  ibr  the  final  balance  of  an  account  cnir^it  between 
the  parties.     Truacott  vs.  Xing^  2  Seld.,  147. 

(J.)  Offer. 

All  that  is  requisite  on  entering  judgment,  on  an  offer,  under  section 
385,  is  to  file  with  the  clerk  of  the  county  of  venue,  the  summons  and 
complaint,  together  with  the  offer,  the  notice  of  acceptance  of  that 
offer,  and  an  affidavit  that  such  notice  of  acceptance  has  been  served 
upon  the  defendant's  attorney,  within  the  ten  days  prescribed  by  the 
section,  to  which  must  be  added  the  usual  torxnal  j>ostea.  The  judgment- 
roll  must  then  be  made  up  and  filed,  and  the  judgment  entered  and 
docketed  as  in  other  cases. 

No  notice  of  assessment  need  oT  course  be  given.  Kotico  of  adjust- 
ment may,  however,  be  necessary,  unless  the  amount  of  the  costs  be 
admitted  in  the  offer.  The  section  makes  no  provision  on  the  subject, 
but  the  very  fact  of  the  offer  clearly  implies  an  appearance,  even  if  a 
regular  notice  has  not  been  served.  This  is  more  especially  the  case, 
when  the  offer  is  made  after  the  actual  joinder  of  issue,  so  that  the  costs 
are  no  longer  the  ordinary  costs  of  the  default. 


CHAPTER  IV. 


JUDGMENT  IN  CONTESTED  OASES. 


§  263.  General  Incidents. 

Ths  formal  entry  of  judgment  in  contested,  presents  no  essential  dif- 
ference from  that  in  uncontested  cases,  only  the  judgment-roll  is  longer, 
and  comprises  a  greater  number  of  documents.  See,  heretofore,  under 
that  head,  in  section  254,  and  section  281  of  the  Code,  by  which  its 
component  parts  are  prescribed. 

In  some  cases  it  may  be  necessary,  after  the  hearing  of  the  cause,  to 
assess  the  amount  of  the  recovery,  by  means  of  a  reference,  before  the 
final  entry.  If  so,  the  proceedings  for  that  purpose,  will  be  the  same  as 
those  on  a  judgment  by  default.  See  last  chapter,  section  260.  Where 
the  cause  is  tried  at  the  circuit,  an  order  cannot  properly  be  made,  ibr 
assessment  of  damages  by  a  sheriff's  jury.  See  same  section  and  cases 
there  cited. 

Section  274  of  the  Code  lays  down  certain  rules,  as  to  the  essentials 
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of  the  entry  of  judgment,  in  caseB  wliere  an  actual  trial  has  been  had, 
and  several  subsequent  sections  refer  to  that  entry  in  specific  cases.  It 
is  proposed  in  the  present  chapter,  to  consider  the  carrying  out  of  these 
rales,  first  in  their  general,  and  then  in  their  specific  application. 

Judgment  in  an  action  may,  tmder  the  first  sentence  of  section  274, 
be  given  for  or  against  any  one  or  more  of  several  parties,  plaintiffs,  or 
defendants. 

It  may  determine  the  ultimate  rights  of  the  parties  on  each  side,  as 
between  themselves. 

It  may  grant  to  the  defendant  any  affirmative  relief  to  which  he  may 
be  entitled.  See  likewise  similar  power  conferred  in  jury  cases  by  sec- 
tion 263. 

Section  276  refers  rather  to  the  granting  of  relief  by  the  court,  than 
to  its  embodiment  in  the  judgment.  The  closing  sentence  of  section 
274  has  been  already  considered,  under  the  head  of  a  dismissal,  on  mo- 
tion for  want  of  prosecution. 

The  power  to  enter  a  several  judgment,  conferred  by  the  same  section, 
will  be  considered  in  the  next  subdivision. 

And,  under  section  275,  the  court  may  grant  to  the  plaintiff,  any 
relief,  consistent  with  the  case  made  out  by  the  complainant,  and  em- 
braced within  the  issue. 

{a,)  JmX>M£NT  AS  BEOASDS  PAItTIES  Co-DsFENDAinB. 

Where  defendants  have  answered,  and  where  the  granting  of  relief, 
as  between  them,  does  not  impede  the  assertion  and  enforcement  of  the 
rights  of  the  plaintiff,  or  prejudice  his  case,  the  court  may  adjudicate 
,  upon,  and  administer  their  mutual  rights  and  equities,  as  between 
themselves.  So  also  as  to  any  such  equities,  if  any,  existent  between 
co-plaintiffs. 

See  as  to  relief  of  this  nature,  by  means  of  a  provision  for  carrying 
out  the  priorities  of  subsequent  encumbrancers  as  between  each  other, 
where  such  provision  does  not  interfere  with  the  rights  of  a  plaintiff 
in  foreclosure,  but  not  so  as  to  prejudice  those  rights,  Ilerriinan  vs. 
SkiUmanj  33  Barb.,  378 ;  Livingston  vs.  Meldrum^  19  N.  Y.,  440.  Like- 
wise, as  to  costs  in  such  a  case,  Barnard  vs.  Bruce^  21  How.,  360. 

But  the  administration  of  such  subordinate  equities,  will  not  bo 
allowed  to  retard  or  interfere  with  the  assertion  of  any  separate  and 
independent  rights  of  the  plaintiff.     See  cases  above  cited. 

Thus,  it  has  been  held,  that  relief  cannot  be  so  administered,  between 
co-defendants  who  have  not  answered,  or  as  between  one  defendant  who 
has  answered,  and  others  who  have  not.  Norhury  vs.  Seeley^  4  How., 
73 ;  2  C.  R,  47 ;   Woodwarth  vs.  Bellows,  4  How.,  24 ;  10.  E.,  129. 
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Nor  16  the  existence  of  any  claims  for  relief,  as  between  such  defend- 
ants, under  the  circumstances  last  mentioned,  any  bfir  to  the  plaintiff's 
right  to  enter  up  judgment  against  them  all,  where  his  title  to  such 
relief  lias  not  been  controverted  by  the  answers  put  in.  Woodworth  vs. 
BeUowSy  last  cited. 

See  also,  as  to  the  plaintiff  not  being  under  any  necessity  to  tender 
independent  issues,  as  to  the  rights  of  junior  encumbrancers  in  foreclo- 
sure, on  points,  only  material  to  the  ultimate  division  of  any  eventual 
surplus,  Dvury  vs.  Clark^  16  How.,  424. 

Nor  will  the  court  make  a  decree  for  sale,  in  favor  of  one  defendant, 
against  another,  when  the  plaintiff  does  not  move  for  one  in  his  own 
favor.  Mechanics^  and  Traders^  Savings  Institution  vs.  Roberts^  1  Abb., 
381. 

Nor  will  a  judgment  be  regular,  taken  by  one  set  of  co-defendants 
against  another,  where  the  latter  have  not  been  noticed,  and  the  case 
brought  to  trial  as  against^ them,  by  the  plaintiff.  Tracy  vs.  New  York 
Steam  Faucet  Manufacturing  Company^  1  E.  D.  Smith,  349. 

Nor  will  such  a  decree  be  made,  unless  the  questions  affecting  co<le- 
fendants  are  regularly  before  the  court,  and  contested  between  them, 
and  such  as  would  have  formed  the  subject  of  a  general  adjudication  of 
equities,  under  the  former  chancery  practice.  The  section  must  be  read 
in  connection  with  section  174,  and  the  mere  fact  that  all  are  made 
parties  by  the  plaintiff  will  not,  per  se^  form  the  basis  for  a  purely  col- 
lateral adjudication,  on  points  not  formally  made  the  subject  of  contesta- 
tion. Wells  vs.  Smithy  7  Abb.,  261.  And,  to  enable  the  court  to  grant 
relief  to  co-defendants,  all  proper  parties  must  be  before  it.  Smith 
vs.  Howard^  20  How.,  151. 

Where  a  mere  assignment  of  the  interest  of  a  party  has  been  made,jpm- 
dente  lite,  it  will  not,  per  se,  work  an  abatement,  or  prevent  judgment 
from  being  entered,  as  between  the  original  parties,  where  a  substitution 
has  not  been  granted  by  the  court.    Ford  vs.  David,  1  Bosw.,  569. 

(J.)  AFFiRMA'nvE  Relief  to  Defendant. 

The  powers  of  this  branch  of  the  section,  and  of  the  clause  in  section 
263,  before  noticed,  are  confined  to  the  granting  of  affirmative  relief,  in 
favor  of  the  defendant,  as  against  the  plaintiff*.  See  Mechanics^  and 
Traders^  Savitigs  Association  vs.  Hoberts,  and  Smith  vs.  Sbtcard,  cited 
in  last  subdivision. 

The  correction  of  a  self-evident  error  in  an  indenture  of  apprentice- 
ship, was  allowed,  by  way  of  affirmative  defence,  in  McNtUty  vs.  Pren- 
tice, 25  Barb.,  204. 

The  affirmative  relief,  in  respect  of  which  a  defendant  may  claim 
judgment  under  this  section,  may  be  either — 
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1.  Belief  of  an  equitable  nature,  annulling  the  plaintiff's  demand. 

2.  Judgment  tor  a  set-off  or  counter-claim,  exceeding  such  demand. 

3.  Judgment  of  nonsuit  or  dismissal  of  the  complaint,  and  for  costs 
thereon,  if  awarded. 

As  to  the  right  to  enter  up  judgment  for  costs  in  such  case,  as  against 
an  executor,  see  Curtis  vs.  DuUon^  4  Sandf.,  719.  Also,  as  to  judg- 
ment for  costs,  on  a  dismissal  for  want  of  jurisdiction,  McMahon  vs. 
Muttuxl  Benefit  Life  Insurance  Company,  12  Abb.,  28 ;  3  Bosw.,  644. 

The  granting  affirmative  relief,  by  way  of  mere  diminution  of  the 
plaintiff's  demand  or  remedies,  either  by  equitable  restrictions,  allow- 
ance of  a  partial  set-off  or  counter-claim,  or  an  award  of  costs,  as  against 
the  plaintiff^s  recovery,  do  not  properly  fall  under  the  head  of  judg- 
ment. Of  course,  the  defendant  will  see  that  proper  provisions  are 
made  upon  the  subject,  in  connection  with  the  plaintiff's  entry,  and 
will  be  entitled  to  correct  any  errors,  either  by  means  of  a  motion,  or 
on  review. 

As  to  the  right  of  a  prevailing  defendant  in  tort,  to  enter  up  judg- 
ment against  the  plaintiff  for  his  costs,  though  the  latter  has  obtained  a 
verdict  against  the  others,  and  a  joint  defence  has  been  put  in,  vide 
Daniels  vs.  Lyon,  5  Seld.,  549 ;  Stone  vs.  Duffy^  3  Sandf.,  761 ;  1 
C.  R.  (N.  S.),  129.  See  likewise  Dech&r  vs.  Gardiner,  4  Seld.,  29 ; 
Comstock  vs.  Bayard,  2  Sandf.,  705. 

Where  one  of  several  plaintiffs  dies,  pending  an  action,  the  cause  of 
which  survives,  a  judgment,  entered  up  by  the  defendant  against  all, 
without  a  previous  revivor,  is  irregular,  and  must  be  set  aside.  The 
judgment  cannot  be  amended,  and  allowed  to  stand  against  the  sur- 
vivor, because  it  is  a  joint  judgment.    Holmes  vs.  Honie,  8  How.,  383. 

In  relation  to  judgment  in  favor  of  a  defendant  in  replevin,  see  next 
section,  under  that  subdivision. 

In  Hannay  vs.  PeU,  3  E.  D.  Smith,  432,  the  court  provided  for  the 
equitable  rights  of  the  defendant,  as  surety  for  the  plaintiff,  in  another 
matter,  by  directing  that  the  plaintiff's  claim  against  him,  should  bo 
applied  in  exoneration  of  his  liability. 

In  Nantucket  Pacific  Bank  vs.  Stetbins,  6  Duer,  841,  provision  was 
also  made  in  the  judgment  for  outside  equities  of  the  defendant,  by 
directing  a  deposit  of  the  amount  of  the  plaintiff's  claim,  until  other 
claimants  upon  the  fund  should  be  brought  in,  and  further  adjudication 
had  upon  the  rights  of  all  parties. 

See  also,  as  to  the  right  and  duty  of  the  court  to  provide,  on  a  decree 
for  foreclosure,  that  the  sale  be  made,  in  such  a  manner  as  not  to  preju- 
dice the  equities  of  subordinate  claimants,  Livingston  vs.  Meldrum,  19 
N.  Y.,  440.  See  likewise  generally,  Herriman  vs.  SkiUman,  above  cited. 

In  Williams  vs.  Fowler,  22  How.,  4,  judgment  in  favor  of  a  plaintiff' 
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in  foreclofiure  was  reversed,  and  a  decree,  declaiing  his  secnritieB  void 
for  usury,  directed,  but  giving  him  the  option  of  a  new  trial. 

(c.)  Modification  of  Plaintiff's  Belief. 

Of  this  nature  is  a  direction,  that  the  plaintiff  be  allowed  to  enter  up 
or  retain  judgment,  as  security,  and  to  abide  the  event  of  an  application 
for  a  new  trial,  but  with  a  suspension  of  proceedings  in  the  mean  time. 
See  Jackson  vs.  FasaeU,  33  Barb.,  645 ;  21  How.,  279 ;  12  Abb.,  281. 
As  to  whether  a  second  judgment  can  be  entered  in  such  a  case,  see 
Seinemann  vs.  Waterbury^  6  Bosw.,  686. 

{d.)  Belief  to  be  Granted  to  Plaintiff. 

Under  section  275,  the  court  may  grant  to  the  plaintiff,  as  the  result 
of  an  actual  trial,  any  relief,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue,  though  he  cannot  take  such 
relief  by  way  of  default. 

This  subject  has  been,  in  a  great  measure,  anticipated  in  book  YL, 
chapter  III.,  sections  131,  132,  as  to  the  amendment  or  disregard  of  a 
variance,  at  or  after  the  trial. 

See,  as  to  the  application  of  this  principle,  by  granting  specific  equi- 
table relief,  though  judgment  was  demanded  against  the  defendants  per- 
sonally, Wood  vs.  Wood^  26  Barb.,  356. 

Also,  as  to  granting  judgment  for  damages,  in  a  suit  for  specific  per- 
formance, where  performance  has  become  impracticable,  Pitt  vs.  Daai- 
son,  12  Abb.,  385. 

But,  on  a  joint  creditor's  bill,  a  mere  common-law  judgment  for  dam- 
ages was  refused,  in  Sage  vs.  MosheT,  28  Barb.,  287. 

Where,  however,  legal  relief  was  consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  issue,  it  was  granted,  though  equit- 
able relief,  collaterally  asked,  was  denied,  in  See  vs.  Partridge,  2  Duer,  463. 

An  accounting  may  be  directed,  and  judgment  given  for  the  balance, 
in  an  action  upon  an  account  stated.     Cole  vs.  Heynolds,  18  N.  Y.,  74. 

In  an  action  for  reformation  of  a  contract,  the  court  may  also  award 
judgment,  for  damages  occasioned  by  its  breach,  if  demanded  by  the 
complaint,  nor  will  a  new  action  for  such  damages  be  necessary.  JSid- 
v>eU  vs.  Astor  Mvtual  Insurofice  Company,  16  N.  Y.,  263. 

And,  in  Stevenson  vs.  Bttxton,  8  Abb.,  414,  judgment  was  awarded 
for  a  specific  performance,  or  for  damages  for  breach  of  contract,  in  the 
alternative,  if  such  specific  performance  was  not  made.  And,  in 
Oreasom  vs.  Ketelias,  17  K.  Y.,  491,  a  judgment  for  damages  alone 
was  sustained,  on  the  plaintiff's  failure  to  make  out  a  case  for  specific 
performance.    See  likewise  PUt  vs.  Damson,  above  cited. 

In  Van  Eenssdaer  vs.  Layman,  10  How.,  505,  the  plaintiff  was 
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allowed  to  take  several  judgments,  on  a  complaint,  alleging  ignorance 
as  to  whether  the  interests  of  the  defendants  were  joint  or  several. 

Where,  by  the  judgment,  a  defendant  is  ordered  to  execute  any 
instrument,  provision  should  be  made  for  its  due  settlement,  under  the 
direction  of  the  court,  in  case  the  parties  differ.  See  HiUiker  vs. 
Hdthome^  5  Bosw.,  710. 

In  a  suit  against  next  of  kin,  where  a  portion  of  them  were  infants, 
and  their  share  of  the  property  sought  to  be  charged  had  been  paid 
over  to  their  general  guardian,  it  was  held  that,  on  tlieir  liability  being 
established,  the  judgment  should  direct  the  amount  due  from  them  to 
be  paid,  out  of  the  funds  in  such  guardian's  hands.  See  Merchants^ 
Insurance  Comptmy  of  New  TorJc  vs.  Ilinman^  34  Barb.,  410 ;  13 
Abb.,  110.. 

§  264.  Joirii  or  Several  Judgment. 

By  section  274,  the  court  may,  in  its  discretion,  in  an  action  against 
several  defendants,  render  judgment  against  one  or  more  of  them, 
whenever  a  several  judgment  may  be  proper. 

The  test  of  this  propriety  is,  whether  the  defendants  are  or  are  not 
strictly  joint-debtors.  Whenever  their  interests  are  either  several,  or 
severable  in  their  nature,  a  several  judgment  may  be  rendered ;  if  they 
are  strictly  and  technically  joint,  it  cannot. 

(a.)   JomT-JuDGMENT. 

The  entry  of  judgment  against  joint-debtors,  and  its  incidents,  will 
be  fully  considered,  in  chapter  YI.  of  this  book.  See  that  chapter,  and 
the  statutory  provisions  and  cases  there  cited. 

Section  136  of  the  Code,  may  be  considered  as  in  effect  governing, 
and  furnishing  the  clue  to  the  interpretation  of  the  portion  of  section 
274,  now  under  consideration. 

In  all  cases  where  the  action  is  on  contract,  and  against  joint-debtors, 
in  the  strict  acceptation  of  the  word,  the  plaintiff,  when  no  several 
defence  is  interposed,  must  recover,  and  must  enter  up  his  judgment 
against  all  or  none.  He  cannot  take  a  several  judgment,  though,  under 
the  provisions  of  section  136,  he  may  combine,  with  a  default  taken  or 
recovery  had  against  defendants  served,  judgment  of  the  peculiar 
nature  there  provided  for,  as  against  others  not  brought  before  the 
court  See  Merrijield  vs.  Codey^  4  How.,  272  ;  Sterne  vs.  Bentley,  3 
How.,  381 ;  1  0.  R,  109  ;  FuUertan  vs.  Taylor,  6  How.,  259  ;  1  0.  E. 
(N.  S.),  411 ;  Stannard  vs.  MaUice^  7  How.,  4 ;  Rich  vs.  Husson^  4 
Sandf.,  115 ;  Bacon  vs.  Comstock,  11  How.,  197 ;  People  vs.  Cram,  8 
How.,  151  (166) ;  Selhirh  vs.  Wa/ters,  15  How.,  296  (298) ;  1  C.  E. 
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(K.  S.),  35.  See  also,  as  to  a  judgment  entered  bj  a  defendant  agsdnst 
joint-plaintiffd,  and  that  it  cannot  be  severed.  Holmes  vs.  Home^  8 
How.,  383. 

Where  several  defendants  were  sued  for  specific  performance  of  a 
joint-contract,  it  was  held  that  the  cause  could  not  be  tried,  on  the 
answers  of  part  of  them  only,  when  another,  jointly  interested,  had  not  yet 
been  served,  nor  appeared  in  the  action.  Powell  vs.  Finch^  5  Duer,  666. 

But  the  putting  in  of  a  personal  defence,  such  as  infancy  or  the  like, 
by  one  of  the  parties  sued  under  a  joint  contract,  renders  it  severable, 
and  it  will  then  fall  within  the  principle  of  the  next  subdivision.  See 
Butler  vs.  Morris^  1  Bosw.,  329. 

(J.)  Several  Judgments. 

The  above  rule  is,  however,  of  comparatively  limited  scope.  When- 
ever the  interests  of  defendants  are  several  or  severable  in  their  nature, 
it  will  not  be  applied,  and  separate  judgment  may  be  entered,  either  for 
or  against  any  one  or  more,  or  against  some  and  in  favor  of  others  of 
such  defendants,  according  to  the  proof  upon  the  trial.  The  provision 
of  the  section  is,  in  fact,  a  corollary  to  that  in  section  258,  allowing  a 
separate  trial  between  several  defendants,  whenever,  in  the  opinion  of 
the  court,  justice  will  be  promoted. 

And,  even  when  the  plaintiff  has  in  his  complaint  treated  the 
indebtedness  or  liability  as  joint,  still  if,  upon  the  proofs  as  given,  it 
appears  to  be  in  fact  several  or  severable,  a  several  judgment  may  be 
entered.  In  such  a  case,  the  Code  has  modified  the  old  common-law 
rules,  and  such  a  judgment  will  be  proper,  within  the  meaning  of  the 
section.  Mayor  of  New  York  vs.  Price^  4  Sandf.,  616  ;  9  L,  0.,  255; 
1  C.  R.  (N.  S.),  85 ;  The  People  vs.  Cram,  8  How.,  151 ;  ZirJc  vs.  Atten- 
Imrghy  18  How.,  108 ;  BrumskiU  vs.  James,  1  Kern.,  294 ;  Marquai 
vs.  MarqvM,  2  Kern.,  336  (342).  See  likewise  Van  Bensselaer  vs.  Lay- 
man, 10  How.,  505. 

In  Gowles  vs.  Cowles,  9  How.,  361,  the  same  rule  was  applied  to  the 
case  of  co-plaintiffs,  and  it  was  held  that  the  defendant,  on  showing 
that  one  was  in  fact  the  sole  party  in  interest,  might  avail  himself  of  a 
set-off,  as  if  the  action  had  been  brought,  in  the  name  of  such  plain- 
tiff alone. 

And  the  criterion  has  been  stated  thus  :  "  Whenever,  upon  a  liabil- 
ity, which  upon  its  face  is  apparently  joint,  or  joint  and  several,  the 
circumstances  are  in  fact  such,  that  a  several  action  might  be  brought 
against  any  party,  a  several  judgment  will  in  such  case  be  proper 
against  such  party."  So  held,  as  to  a  contract  or  liability  made  or 
assumed  in  the  name  of  a  partnership,  but  without  authority.  Hot- 
rirufton  vs.  Higham',  15  Barb.,  524 ;  Parker  vs.  Jackson^  16  Barb.,  33. 
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So  also  where,  upon  a  contract,  joint  upon  its  face,  the  plaintiff  estab- 
lishes a  liability  against  one  only  of  the  joint  contractors,  he  may  take 
a  several  jadgmeut  against  him,  though  there  be  not  proof  sufficient  to 
charge  his  co-defendant.  McKensie  vs.  Fatrell^  4  Bosw.,  192 ;  Glaf- 
lin  vs.  BuUerly^  5  Duer,  827 ;  2  Abb.,  466 ;  P^ruyn  vs.  Black,  21 
K  Y.,  300. 

Where^in  an  action  on  a  joint  and  several  liability,  one  defendant 
only  has  been  served,  the  plaintiff  may,  if  he  choose,  proceed  against 
him  as  if  he  were  the  sole  defendant.  See  Starmard  vs.  Mattice,  7 
How.,  4. 

Where,  on  a  joint  liability,  a  portion  only  of  the  defendants  answer, 
a  joint-debtor's  judgment  may  be  taken  upon  the  trial,  against  default- 
ers on  proof  of  the  case  against  those  who  contest.    Donning  vs.  Mcmn, 

3  E.  D.  Smith,  86  ;  9  How.,  204.  And,  even  when  the  plaintiff  fails 
to  prove  his  case,  against  those  who  appear  and  contest,  he  may,  on 
proof  of  the  joint  contract,  take  judgment  on  that  occasion,  against  those 
who  do  not.    Sluyter  vs.  Smithy  2  Bosw.,  673. 

Where,  on  appeal,  a  judgment  against  joint-contractors  is  reversed, 
on  a  failure  to  make  a  case  against  some  of  the  defendants,  the  action, 
though  dismissed  as  to  them,  will  nevertheless  be  retained,  that  the 
plaintiff  may  have  such  relief  against  the  others,  as  he  may  show  him- 
self entitled  to.  WiUiams  vs.  Christie,  4  Duer,  29.  And,  where 
reversed  as  to  one,  the  judgment  may  be  suffered  to  stand  against 
anotlier,  where  the  case  is  of  a  severable  nature.  The  Code  has  changed 
the  former  rule  upon  the  subject.    Oiraud  vs.  Staggj  10  How.,  369  ; 

4  E.  D.  Smith,  27.  See  also  Walker  vs.  Swayzee,  3  Abb.,  136 ;  Mont- 
gomery County  Bank  vs.  Albany  City  Bank,  3  Seld.,  459.  The  stricter 
doctrine  held  in  Farrell  vs.  Calkins,  10  Barb.,  384,  seems  overruled. 

And,  generally,  where  the  case  is  proved  as  to  some,  but  fails  as  to 
other  defendants,  judgment  may  be  rendered,  according  to  the  proofs 
in  favor  of  the  plaintiff',  against  the  former,  and  against  him,  as  regai'ds 
the  latter.  Woodhwm  vs.  Chamberlin,  17  Barb.,  446 ;  Bowdoin  vs. 
Coleman,  3  Abb.,  431  (445)  ;  6  Duer,  182  ;  Blodgett  vs.  Morris,  4  Kern., 
482  (490). 

In  an  action  sounding  in  tort,  separate  judgment  may  in  like  manner 
be  rendered,  in  favor  of  the  plaintiff,  against  some  of  the  defendants,  as 
to  whom  a  case  is  proved,  and  in  favor  of  any  others,  who  may  prevail 
upon  the  trial.  Decker  vs.  Gaa*diner,  4  Seld.,  29  ;  Mtmson  vs.  Hege- 
man,  Seld.  Notes  of  the  12th  of  April,  1853,  p.  26 ;  Daniels  vs.  Lyon, 

5  Seld.,  549;  Stone  vs.  Duffy,  3  Sandf,  761;  1  0.  E.  (N.  S.),  129; 
Comstock  vs.  Bayard,  2  Sandf.,  705 ;  Montfort  vs.  Hughes,  3  E.  D. 
Smith,  591 ;  Forsyth  vs.  Edmiston,  11  How.,  408 ;  Wagner  vs.  BiU^ 
19  Barb.,  321 ;  Dominick  vs.  Eacker,  3  Barb.,  17. 
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And  the  rule  is  the  same,  where  the  plaintiff  has  omitted  to  serve,  or 
has  discontinued  the  proceeding  against  some,  going  to  trial  against 
others.  He  may  take  judgment  against  the  latter  only,  on  proving  his 
case.  Robinson  vs.  Frosty  14  Barb.,  636 ;  McKemie  vs.  Hdckstaff^  1 
E.  D.  Smith,  75. 

And,  when  irregularly  taken  against  a  portion  of  the  defendants, 
judgment  may  be  allowed  to  stand,  as  to  others,  against  whom  liability 
was  proved,  the  necessary  amendments  being  made.  Sherman  vs. 
Frearn,  8  Abb.,  33. 

Where,  in  a  case  of  this  description,  the  jury  have  rendered  a  verdict, 
or  a  referee  has  made  his  report,  against  several  defendants,  attempting 
to  sever  or  apportion  the  liability,  by  assessing  different  rates  of  dam- 
ages against  each,  the  proceeding  is  irregular,  but  the  plaintiff  lias  the 
right  to  elect  de  meliorihus  damnis,  and  to  take  judgment  against  all 
the  defendants,  for  the  highest  amount  of  damages  found  against  any. 
JSeals  vs.  Finchy  1  Kern.,  128 ;  9  How.,  385.  In  such  case,  the  filing 
of  a  remittitur  of  the  damages  found,  as  against  the  other  defendants, 
will  be  the  regular  practice.  (See  2  Duer,  267.)  But  the  judgment 
should  not  be  reversed,  merely  because  there  is  no  such  formal  entry. 
The  very  entry  for  the  larger  amount  is,  in  itself,  an  election  to  remit. 
O^iShea  vs.  Kirker^  4  Bosw.,  120 ;  8  Abb.,  69.  See  also  Bvlkeley  vs. 
Smithy  1  Duer,  643.  By  the  two  former  cases,  the  doubts  as  to  this 
rule,  as  expressed  in  Bvlkeley  vs.  Smithy  2  Duer,  261 ;  11  L,  O.,  300, 
are  clearly  overruled 

§  265.   Entry  in  Specific  Gdaes. 

(a.)  Replevin. 

The  form  of  judgment  in  these  cases,  is  specifically  prescribed  by  sec- 
tion 277,  above  cited. 

Where  in  favor  of  the  plaintiff,  it  may  be  as  follows : 

If  he  has  obtained  possession  by  means  of  the  provisional  remedy,  the 
judgment  then  is  for  the  possession  of  the  property,  and  for  damages 
against  the  defendant  for  its  detention. 

If  he  has  not  so  obtained  possession,  the  judgment  is  for  the  recovery 
by  him  of  possession,  with  damages  as  above,  or  for  recovery  of  the 
value,  and  damages,  if  possession  cannot  be  had. 

If  the  defendant  prevails,  he  merely  recovers  his  costs,  where  his  pos- 
session has  not  been  interfered  with.  If  it  has,  he  may  then  recover,  in 
addition,  damages  for  such  interference. 

If  the  property  has  been  delivered  to  the  plaintiff,  and  the  defendant 
claims  a  return,  he  then  takes  judgment  for  such  return,  or  for  its  value, 
in  case  a  return  cannot  be  had,  with  damages^  in  either  case,  for  tho 
taking  and  withholding. 
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Where  the  judgment  is  in  favor  of  the  plaintiff,  and  he  has  not  pre- 
viously obtained  possession,  he  must  take  judgment,  in  the  alternative 
form  prescribed  by  the  section,  for  a  return,  or  for  the  value,  in  case  a 
return  cannot  be  had.  He  cannot  abandon  the  property,  and  take 
judgment  for  its  value,  at  his  election.  Fiizhugh  vs.  Wiman^  5  Seld., 
569;  GaUarati  vs.  Orser^  4  Besw.,  92;  RochweU  vs.  Saunders^  19 
Barb.,  473  (479);  Van  Neste  vs.  Conover^  20  Barb.,  547;  Dowa  vs. 
JRush^  28  Barb.,  157 ;  IngeraoU  vs.  Bostwick,  22  N.  Y.,  425.  These 
cases  clearly  overrule  Conmiercial  Bank  vs.  WJiite^  3  How.,  292  ;  1  C. 
R,  68,  and  Aldrieh  vs.  Thid,  3  C.  E.,  91. 

The  same  rule  holds,  with  reference  to  judgment  in  favor  of  a  defend- 
ant, when  the  plaintiff  has  obtained  possession.  He  must  take  his 
judgment  in  the  alternative,  and  no  longer  possesses  the  power,  form- 
erly given  him  by  the  Revised  Statutes,  of  electing  to  take  judgment 
for  the  value  only.  Dwight  vs.  Enoa^  5  Seld.,  470 ;  Seaman  vs.  Luce^ 
23  Barb.,  240  ;  Wila<yn  vs.  Wheeler,  6  How.,  49 ;  1  C.  E.  (N.  S.),  402. 
The  plaintiff  has,  in  such  cases,  the  right  to  return  the  property,  instead 
of  paying  its  value.  Olann  vs.  Younglove,  27  Barb.,  480.  The  dicta 
in^BuaaeU  vs.  AUen,  3  Kern.,  173,  seem,  at  first  sight,  to  conflict  with 
Ihoight  vs.  Enoa,  as  to  the  defendant's  right  to  elect.  On  reference 
to  the  report  it  will  be  seen,  however,  that  the  action  was  commenced, 
before  the  Code  went  into  operation,  and  the  point  does  not  seem  to 
have  been  raised  on  the  argument. 

The  defect  is,  howeverj  one  which  does  not  render  the  judgment  void, 
but  only  voidable,  and  an  amendment  may  be  allowed.  Fitshugh 
vs.  Whnan,  5  Seld.,  559 ;  GaUarati  vs.  Oraer,  4  Bosw.,  92.  And  the 
appellate  court  will  disregard  the  defect,  if  not  raised  by  exception  in 
the  court  below.    Johnson  vs.  Carnley,  6  Seld.,  570. 

On  judgment  being  taken,  the  prevailing  party  should  pay  special 
attention  to  the  findings  of  the  value  of  the  property,  and  the  assess- 
ment of  damages  being  properly  included.  See  Glan/n  vs.  Younglove, 
27  Barb.,  480.  See  also,  as  to  the  right  to  costs.  Code,  section  304,  sub- 
division 4. 

Where  a  portion  only  of  the  defendants  prevail  upon  the  trial,  judg- 
ment may  be  entered  up  in  their  favor,  though  refused  as  to  others. 
WoocBmm  vs.  GJiamberlin,  17  Barb.,  446. 

If,  from  a  defect  of  proof  in  the  action,  the  complaint  is  dismissed,  the 
defendant  is  entitled  to  judgment  for  a  return  of  the  goods,  without  any 
necessity  of  proving  his  own  title.    MoCurdy  vs.  Brawn,  1  Duer,  101, 

(J.)  Ejectment. 

Judgment  in  ejectment  must  be  entered  up,  in  the  form  prescribed  by 
the  Eevised  Statutes,  above  noticed  in  chapter  L  of  the  present  book, 
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section  250.  It  must  comprise  an  exact  description  of  the  premises,  and 
provide  for  tlie  recovery  of  their  possession,  with  costs,  and  it  may  also 
provide  for  damages  in  respect  of  mesne  profits.  It  cannot  go  beyond 
the  statutory  provisions,  as,  for  instance,  by  appointment  of  a  receiver. 
See  Thompson  vs.  Sherrard^  35  Barb.,  593  ;  22  How.,  155 ;  12 
Abb.,  427. 

But,  if  the  rights  of  the  plaintiff  have  expired  during  the  action,  he 
can  then  only  take  judgment  for  his  costs  and  damages,  and  not  for  the 
possession  of  the  land.    Lang  vs.  WUhraham^  2  Dner,  171. 

(c.)  Othee  Seal  Actions. — Judgment  under  a  Statute. 

The  entry  of  judgment,  in  actions  for  trespass  on  lands,  for  waste,  for 
nuisance,  and  on  a  proceeding  for  determination  of  claims  on  real  estate, 
should  also  be  in  accordance  with  the  statutory  provisions  in  each  case, 
as  already  noted  in  section  250,  above  alluded  to. 

Judgment  of  forfeiture  and  eviction  cannot,  however,  be  rendered,  in 
connection  with  equitable  relief  in  the  same  action.  See  Linden  tb. 
Hej>bum,  3  Sandf.,  668 ;  3  C.  R,  165  ;  5  How.,  188 ;  9  L.  O.,  80. 

And  the  same  remark,  as  to  the  necessity  of  a  strict  compliance  with 
any  statutory  provisions  or  rules  of  the  court,  may  be  generally  made, 
with  reference  to  all  judgments  entered  under  any  special  regulation  of 
this  description.  See  sundry  of  these  provisions,  as  above  cited,  or  re- 
ferred to  in  section  250. 

Of  this  nature  is  a  judgment  for  usurpation  of  office.  It  can  only  be 
entered  in  the  manner  prescribed  by  section  441,  for  ouster  and  costs, 
and  cannot  comprise  damages,  the  recovery  for  which  must  be  had  in 
a  separate  proceeding.    Peojjle  vs.  Snediker^  3  Abb.,  283. 

(ft.)  DiVOECE. 

In  the  framing  of  a  decree  of  this  description,  the  provisions  of  the 
Revised  Statutes  must  be  followed.  On  granting  a  limited  divorce,  on 
application  of  either  party,  or  an  absolute  divorce  at  the  suit  of  the 
wife,  the  court  may  make  further  provisions,  for  the  support  and  main- 
tenance of  the  wife  and  children,  by  the  husband,  or  out  of  his  property. 
Vide  2  R.  S.,  145,  section  45 ;  2  R.  S.,  147,  section  54.  Or  even  when 
a  divorce  is  not  granted.  Ihid.^  55.  On  a  separation,  the  court  may 
also  make  such  further  decree,  as  the  nature  and  circumstances  of  the 
case  may  require.  And,  where  the  suit  is  brought  by  the  wife,  the 
court  may  make  such  order,  as  to  the  custody  of  the  children,  as  may 
be  proper.  2  R.  S.,  148,  section  59.  See  also,  as  to  provision  for  costs, 
iMd.<i  section  58. 

When  made  at  the  time,  these  provisions  should  be  incorporated  in 
the  decree,  or  they  may  be  regulated  by  subsequent  order  from  time  to 
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time.  And  it  has  been  held  erroneous  to  submit  the  question  of  alimony 
to  the  jury,  or  generally  to  decide  the  question  at  the  time,  without  giv** 
ing  opportunities  to  the  parties  to  produce  their  proofs  on  that  specific 
question.    Forrest  vs.  Forrest^  6  Duer,  102 ;  3  Abb.,  144. 

And,  on  such  a  decree,  aflSrmative  relief,  by  way  of  counter-divorce, 
may  be  included,  if  the  plaintiff  fails,  and  the  defendant  establishes  a 
case,  and  the  demand  and  countermand  are  for  the  same  form  of  relief. 
See  McNamara  vs.  McNamara^  2  Hilt.,  547 ;  9  Abb.,  18. 

(«.)  EQuriABLE  Kelief. 

The  framing  of  a  decree  for  this  purpose,  where  the  relief  granted  is 
purely  equitable,  and  does  not  depend  upon  the  provisions  of  any  special 
statute,  on  any  peculiar  section  of  the  Code,  or  on  any  regulation  im* 
posed  by  the  rules,  will,  of  course,  depend  entirely  upon  the  circum- 
stances of  each  peculiar  case,  and  no  general  instructions  need  be  laid 
down,  beyond  a  caution  to  see  that,  in  each  case,  the  formal  decree  is  in 
strict  accordance  with  the  prayer  of  the  complaint,  with  such  modifica- 
tions as  may  be  directed  by  the  court,  either  with  reference  to  any 
counter-rights  substantiated  by  the  defendant,  or  in  view  of  the  general 
circumstances.  Great  care  should  be  taken  to  make  the  decree  full, 
explicit,  clear,  and  comprehensive,  both  in  essentials  and  in  arrange- 
ment, in  order  that  it  may  be  at  once  easy  to  be  carried  out,  if  sustained 
or  not  impeached,  and  free  from  objection  on  formal  grounds,  if  a  re- 
view be  sought. 

(y.)  PAKTmON. 

The  form  of  decree  in  this  case  is,  in  a  great  measure,  a  matter  of  spe- 
cial regulation,  both  by  the  Kevised  Statutes,  by  the  subsequent  amend- 
atory measure  of  1847  (chapter  430,  of  that  year),  and  also  by  the 
rales.  If  a  sale  be  originally  directed,  the  decree  is  final  in  its  nature ; 
if  an  actual  partition,  then  it  is,  to  a  certain  extent,  interlocutory,  the 
case  coming  up  again  for  final  action,  upon  the  report  of  the  commisr 
sioners,  which  latter  stage,  and  the  proceedings  leading  to  it,  will  be 
considered  in  the  next  chapter. 

The  exact  form  of  decree,  whether  interlocutory  or  final,  will  be,  in  a 
great  measure,  of  a  special  nature*  dependent  upon  the  peculiar  circum- 
stances of  each  case,  and  the  interests  to  be  provided  for.  It  will  there- 
fore be  sufficient,  on  the  present  occasion,  to  state  only  its  general  features. 

In  either  case,  whether  an  actual  partition  or  a  sale  be  directed^  the 
decree  will  be  founded  on  the  pleadings  and  proofs,  and  the  report  of 
the  referee  on  the  preliminary  investigation,  noticed  in  the  previous 
chapter,  section  258,  where  such  investigation  has  been  had. 

If  such  decree  be  for  actual  partition,  it  must,  in  the  first  instance^ 
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declare  the  rightB,  titles,  and  interest  of  the  parties,  bo  far  as  they  hare 
appeared ;  it  must  determine  such  rights,  and  must  give  judgment  that 
partition  be  made  between  such  of  them  as  have  any  right  in  the  prem- 
ises, according  to  such  rights,  describing  the  premises  m  full.  See  title 
III.,  chapter  V.,  part  III.,  of  the  Revised  Statutes,  2  R  S.,  321,  section 
23.     See  also  section  84. 

If  the  interests  of  any  of  the  parties  be  unknown,  the  judgment,  after 
directing  a  partition,  as  regards  the  parties  who  are  known,  may  direct 
that  the  residue  of  the  premises  shall  remain  for  the  parties  whose  in- 
terests have  not  been  ascertained,  subject  to  division  between  them  at 
any  future  time.    Section  24. 

The  decree  may  also  direct  that  portions  of  the  estate  may  be  assigned 
in  severalty,  and  others  to  any  set  or  sets  of  parties,  as  tenants  in  com- 
mon, when  any  such  portions  shall  be  subject  to  conflicting  claims,  or 
the  parties  shall  so  desire  it ;  and,  in  the  former  event,  may  reserve  any 
questions  of  right  between  such  claimants,  provide  for  the  intermediate 
custody  of  that  portion  of  the  property,  and  for  such  further  proceed- 
ings as  may  be  necessary,  to  ascertain  and  finally  declare  the  rights  in 
such  contested  portion.  And  it  may  also  provide  as  to  costs,  and  for 
the  discharge  of  any  parties  whose  interests  have  ceased.  See  chapter 
430  of  1847,  above  referred  to. 

And  lastly,  the  decree  should  appoint  three  respectable  freeholders,  as 
commissioners  to  make  partition,  and  should  direct  them  as  to  their 
duties.  See  sections  25  to  33  of  the  same  title.  N.  B. — The  comnii&- 
sionci-s,  when  appointed,  may  also  take  into  consideration  and  report, 
whether  a  sale  of  the  whole  or  part  of  the  property  will  or  will  not  be 
proper,  and  may  assess  any  compensation,  proper  to  be  made  for  equal- 
ity of  partition.  See  sections  29  and  37  as  to  the  former,  ahd  83  as  to 
the  latter  question. 

The  decree  should  likewise  provide,  that  all  deeds,  &c.,  be  produced 
to  and  left  with  the  commissioners,  and  should  conclude,  by  directing 
the  issue  of  a  commission  to  them  accordingly.  The  reservation  of  further 
directions  until  the  coming  in  of  their  report  may  be  added,  as  under 
the  old  practice,  though  this  does  not  appear  to  be  absolutely  necessary. 

When  a  sale  is  directed,  in  consequence  of  a  report  of  the  oommis- 
sioners,  the  decree  for  that  purpose  is  in  the  nature  of  an  ulterior  pro- 
ceeding. It  may,  however,  be  made  in  the  first  instance,  on  the  report 
of  a  referee,  under  rule  79. 

In  that  case,  the  decree  commences,  and  declares  and  determines  the 
rights  of  the  parties,  in  the  same  manner  as  in  the  preceding,  confirming 
the  report. 

It  then  proceeds  to  direct  a  sale,  and  to  prescribe  the  manner  in  wbioh 
it  should  be  made,  and  as  to  the  credit  which  may  be  given  to  the  pxnr- 


JUDGMENT  IN  CONTESTED  CA8E8.— §   265^  64? 

chasers.  See  title  above  referred  to,  sections  37  to  40,  inclusive.  Such 
sale  may  either  be  made  by  the  commissioners  (§  37)  or  by  a  referee 
(§  81),  and,  where  it  is  necessary  to  ascertain  the  rights  of  specific  lien* 
holdere,  a  preliminary  reference  must  be  had.  See  sections  42  to  44. 
It  directs  a  report  to  be  made  of  such  sales,  and  that,  upon  its  confirma- 
tion,  conveyances  be  made  to  the  purchasers,  and  declares  their  effect. 

It  then  provides  for  the  application  of  the  moneys,  according  to  the 
eirciimstances ;  first,  in  payment  of  costs  and  expenses ;  second,  of  any 
taxes  or  assessments ;  third,  in  payment  or  provision  for  any  general  or 
specific  liens  by' encumbrancers,  or  life  or  dower  interests,  according  t6 
the  circumstances,  with  due  regard  to  priorities,  if  any ;  and,  fourth, 
directs  the  division  of  the  residue  among  the  parties,  making  provision 
for  bringing  into  court  the  shares  of  any  who  may  be  infants. 

The  delivery  or  custody  of  the  title  deeds  should  also  be  provided  for, 
and  a  direction  made,  that  the  purchasers  be  let  into  possession,  and  also 
tliat  a  final  report  of  the  sale  be  made. 

The  order  on  a  final  decree  to  sell,  consequent  on  a  report  from  com- 
missioners, will  be  substantially  to  the  same  effect. 

And,  where  a  partition  of  part,  and  a  sale  of  the  other  part,  is  directed, 
the  essentials  of  both  of  the  above  may  be  combined  in  the  same  judg> 
ment.  From  the  above  synopsis  it  will  be  self-evident  that  the  prepara- 
tion of  a  decree  in  partition,  whether  interlocutory  or  final,  is  a  matter 
which  will  require  especial  attention,  with  a  view  both  to  its  general 
r^nlarity,  and  the  special  circumstances  of  each  case ;  the  more  so  as, 
from  its  very  nature,  it  forms  the  groundwork  of  the  future  title  of  the 
property  partitioned,  and,  as  such,  is  liable  to  be  the  subject  of  contin- 
ual future  investigation. 

Hie  following  decisions  may  be  cited,  with  reference  to  such  a  decree : 

In  an  ordinary  partition,  it  seems  that  a  decree  by  default  cannot 
properly  be  taken  in  the  first  instance,  without  a  reference  to  take  proof. 
See  Porter  vs.  Lee^  6  How.,  491 ;  Ripple  vs.  GUbom^  8  How.,  456  (462). 

And,  where  some  of  the  parties  interested  require  to  have  their  shares 
set  off  in  common,  under  the  statute  of  1847,  a  preliminary  reference 
will  be  proper.     Northrop  vs.  Anderson^  8  How.,  351. 

Where,  however,  the  parties  appeared,  and  the  partition  sought  was 
to  be  made  by  an  executor,  under  a  special  power,  and  not  in  the  ordi* 
nary  form,  it  was  held  that  a  decree,  declaring  the  rights  of  the  parties, 
and  ordering  a  partition  accordingly,  in  pursuance  of  the  power,  might 
be  entered  in  the  first  instance.    Browiieon  vs.  Oifford^  8  How.,  389. 

In  Vanorman  vs.  Phdpe^  9  Barb.,  500,  the  nature  and  effect  of  a 
decree  for  actual  partition,  and  the  period  at  which  it  becomes  opera- 
tive will  be  found  fully  considered. 

Wi&  reference  to  partition,  both  of  the  real,  and  also  of  the  personal 
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property  of  an  intestate,  when  devolving  upon  the  same  parties,  bj 
means  of  different  proceedings,  and  the  power  of  r^arding  the  distribn- 
tion  already  made  in  one,  in  the  subsequent  adjudication  of  the  other, 
see  Hicks  vs.  Oildersleeve,  4  Abb.,  1. 

As  to  the  necessity  of  the  rights  and  interests  of  the  parties  being  folly 
stated  by  the  referee,  with  a  view  to  adjudication  by  the  court,  and  the 
mode  of  such  statement,  see  Hyatt  vs.  Pugsley^  23  Barb.,  285. 

As  to  the  effect  of  such  a  decree,  as  conclusive  upon  the  riglits  of  per- 
sons not  in  ease  at  the  time,  see  Mecul  vs.  Mitchellj  17  K.  Y.,  210 ;  also 
same  case  at  special  term,  5  Abb.,  92. 

As  to  the  disposition  of  funds,  set  apart  to  answer  the  claims  of  a 
tenant  for  life  or  dowress,  the  nature  and  effect*  of  the  securities  for 
such  fund,  when  taken,  and  its  ultimate  division,  see  Hobinsan  vs. 
McGregor,  16  Barb.,  531. 

Formal  irregularity  in  the  proceedings,  though  a  defect  until  corrected, 
may  be  disregarded,  or  held  amendable,  in  exercise  of  the  discretion  of 
the  court,  in  order  to  sustain  the  title.  See  Croghan  ys.  LivtngsUm,  17 
N.  Y.,  218 ;  6  Abb.,  350 ;  affirming  same  case,  25  Barb.,  336 ;  AU- 
hause  vs.  Eadde,  3  Bosw.,  410;  Lefevre  vs.  Laraway,  22  Barb.,  167; 
Yarian  vs.  Stevens,  2  Duer,  635 ;  Waring  vs.  Waring,  7  Abb.,  472 ; 
Van  Wyck  vs.  Hardy,  20  How.,  222 ;  11  Abb.,  473 ;  Blakdey  vs.  Colder, 
16  N .  Y.,  617 ;  affirming  same  case,  13  How.,  476 ;  Bogers  vs.  McLean, 
11  Abb.,  440 ;  reversing  same  case,  31  Barb.,  304 ;  10  Abb.,  306 ;  NMs 
vs.  Orcmwell,  26  Barb.,  475 ;  6  Abb.,  59.  See  likewise,  as  to  waiver, 
Bequa  vs.  Holmes,  19  How.,  430.  Jennings  vs.  Jennings,  2  Abb.,  6, 
seems  to  be  overruled  by  the  first  of  the  above  cited  decisions.  See 
special  power  to  the  same  effect,  by  making  the  provisions  of  section 
173  of  the  Code  generally  applicable  to  proceedings  of  this  nature, 
chapter  679  of  1857,  vol.  2,  p.  504. 

But,  where  the  irregularity  involves  the  acquisition  of  jurisdiction,  as 
in  the  case  of  defective  service,  the  proceeding  will  not  be  amendable, 
or  tlie  defect  capable  of  waiver  by  the  subsequent  interposition  of  the 
parties.    Beqxia  vs.  Holmes,  16  K.  Y.,  193. 

Unless  the  court  is  satisfied  that  partition  cannot  be  made  without 
gi*eat  prejudice  to  the  rights  of  the  owners,  a  sale  should  not  be  directed, 
but  actual  partition  should  be  decreed.  Fleet  vs.  Dorland,  11  How., 
489. 

[g)  FOBBOLOSUBB. 

The  form  of  judgment  in  foreclosure  is  so  distinctly^  and  fully  pr^ 
scribed  by  rule  72,  that  any  further  specification,  beyond  a  reference  to 
that  rule,  will  be  unnecessary.    Its  directions  must  be  strictly  followed 
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rn  all  respects,  and  all  that  it  requires  inserted.  The  decree  should  also 
direct,  that  the  sheriff  or  referee  should  make  his  report  of  the  sale,  and 
specify  therein  the  amount  of  any  deficiency,  if  any,  and  that  such  defi- 
ciency should  be  paid  by  the  parties  liable,  or  that  the  plaintiff  have 
execution  therefor.  And^  if  part  only  of  the  debt  is  due,  provision 
should  be  made  accordingly,  either  by  allowing  the  defendant  to  pay 
the  amount  before  sale,  or  for  the  sale  of  the  property  in  parcels. 

A  decree  cannot  be  regularly  taken  or  supported,  after  an  actual 
abatement  of  the  suit,  even  though  such  abatement  be  unknown,  or  un> 
certain  at  the  time.     Oerry  vs.  PobU  13  How.,  118. 

If  or  can  one  be  taken  to  provide  for  the  rights,  and  on  the  motion  of 
«  junior  encumbrancer,  the  plaintiff  himself  not  moving  at  the  time. 
Mechanics^  a/nd  Traders^  Scmngs  Institution  vs.  Roberts^  1  Abb.,  381. 

When  the  existence  of  a  prior  encumbrance  is  substantiated  in  the 
course  of  the  proceedings,  and  notice  brought  home  to  the  plaintiff, 
provision  will  be  made  for  it,  though  unrecorded.  Haywood  vs.  Shaw^ 
16  How.,  119. 

A  decree  of  foreclosure,  regularly  entered,  will  bind  and  be  conclu- 
sive against  all  persons  acquiring  subsequent  interests,  pendente  lite^ 
though  not  made  parties.  Cleamdand  vs.  Boemm^  3  Abb.,  294.  See, 
however,  as  to  the  rights  of  a  necessary  party,  not  joined,  WcHeh  vs. 
Rvtgere  Fire  Instirance  Company^  13  Abb.,  33. 

A  decree,  for  reformation  of  the  mortgage  as  executed,  may  be  made 
in  connection  with  one  for  foreclosure,  where  the  right  to  such  relief  is 
substantiated.    De  Peyater  vs.  Hasbrouck^  1  Kern.,  582. 

And,  in  a  proper  case,  subordinate  equities  may  be  provided  for. 
LivingsUm  vs.  Mddrum^  19  N.  Y.,  440 ;  Herrimon  vs.  Skellman^  38 
Barb.,  378. 

To  authorize  the  direction  for  judgment  against  a  grantee  of  the 
mortgagor,  for  a  deficiency,  the  language  of  his  deed  must  clearly 
import  that  the  obligation  has  been  positively  assumed  by  him.  Stefh 
bins  vs.  RaU^  29  Barb.,  524.  See  also  BeJmont  vs.  Colemnn^  22  N.  Y., 
438.  And  effect  will  be  given  to  any  collateral  engagements,  between 
him  and  his  vendor,  tending  to  diminish  or  defeat  his  liability..  Flagg 
vs.  Mnnger^  5  Sold.,  483. 

Nor  can  a  plaintiff  take  a  contingent  personal  judgment  for  such 
deficiency,  in  the  first  instance,  and  as  part  of  the  original  decree.  He 
must  take  his  judgment  for  a  sale  in  the  usual  manner,  and  then,  make 
a  further  application,  after  that  sale,  if  necessary.  Cclbb  vs.  Thornton^ 
8  How.,  66. 

As  to  the  mode  and  form  of  entering  a  decree  of  strict  foreclosure, 
for  the  purpose  of  curing  antecedent  defects,  or  otherwise,  see  KenddU 
▼0.  Treadwelly  14  How.,  165 ;  5  Abb.,  16. 
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(A.)  MSCHANICS'  LiXN. 

The  judgment  on  a  foreelosure  of  this  description,  is  speciallj  pro- 
vided for,  as  under,  as  regards  New  York  cases,  by  chapter  404  of  1855, 
p.  760,  passed,  in  affirmance  of  the  construction  put  upon  the  statute 
as  it  stood  before,  by  the  New  York  Common  Pleas.  See  Cox  ys. 
Brode^nck,  4  E.  D.  Smith,  721  (722),  and  Cronkri^lU  vs.  TAotnjmny  1 
£.  D.  Smith,  661,  there  referred  to  under  section  1. 

Such  judgment  must  direct  the  sale  of  the  interest  of  the  owner  in 
the  land  and  premises  upon  which  the  lien  exists,  to  the  extent  of  the 
rights  of  such  owner,  at  the  time  of  filing  the  notice  of  lien,  and  that 
the  proceeds  of  such  sale  shall  be  applied  to  the  payment  of  the  costs 
of  the  proceeding,  and  of  the  amount  to  be  found  due  to  such  claimant, 
and  that  the  residue  of  such  proceeds  be  paid  to  the  clerk  of  the  city 
and  county  of  New  York,  to  abide  the  further  order  of  the  court. 

By  the  next  two  sections,  the  mode  of  distribution  of  such  surplus  is 
provided  for. 

Under  section  4,  the  intei'est  is  to  be  sold  subject  to  any  prior  liens, 
unless  the  claimants  under  them  are  parties.  In  that  case,  the  court  is 
to  settle  the  rights  of  the  parties,  and  the  payment  of  any  lien  or  jndg* 
ment  by  the  owner,  is  to  inure  for  his  benefit,  as  a  payment  to  the 
contractor. 

And,  if  the  contractor  be  made  defendant,  judgment  may  be  rendered 
against  him  for  any  excess  above  the  amount,  provided  for  as  against 
the  owner.    The  court  may  also  award  costs,  as  may  be  just. 

Analogous  provisions  are  now  made,  as  to  the  entry  of  judgment  on 
proceedings  of  this  nature,  in  the  counties  of  Kings  and  Queens,  by 
chapter  478  of  1862,  p.  947. 

In  the  other  counties,  except  Erie,  the  recovery  is  in  the  nature  of  an 
ordinary  judgment,  enforceable  by  the  usual  process  of  execution,  and 
not  by  way  of  special  foreclosnre,  except  that  the  execution  sliall  direct 
the  officer  to  sell  the  right,  title,  and  interest,  which  the  owner  had  in 
the  premises,  at  the  time  of  filing  the  notice.  See  chapter  402  of  1854, 
p.  1086,  sections  11  and  12,  extended  by  chapter  204  of  1858,  p.  324. 
In  Erie  county  the  remedy  would  seem  to  be  by  ordinary  judgment  and 
execution. 

The  right  of  foreclosure  and  sale  in  New  York  is  absolute,  as  in  cases 
of  foreclosure  of  a  mortgage,  nor  has  the  owner  any  right  of  ulterior 
redemption.  And  the  sheriff  is  bound  to  give  a  deed  of  the  premises, 
and  not  a  mere  certificate  of  sale,  as  upon  execution.  Handolph  vs. 
Zeary,  3  E.  D.  Smith,  637 ;  4  Abb.,  206 ;  Smith  vs.  Ooref/j  3  E.  D. 
Smith,  642 ;  4  Abb.,  208,  note. 
The  above,  and  the  other  New  York  decisions  below  noticed}  may 
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probably  be  held  applicable  to  sales  in  the  counties  of  Kings  and  Queens 
under  the  recent  statute,  though,  as  yet,  there  is  no  reported  decision 
upon  die  subject. 

But  such  sale,  when  directed,  must  not  be  of  the  property  itself,  but 
onh'  of  the  owner's  interest  in  it,  in  the  form  prescribed  by  the  statute* 
Smith  vs.  Corey ^  9v/pra. 

Nor,  in  such  a  proceeding,  can  the  plaintiff  take  an  ordinary  personal 
judgment,  as  against  the  owner.  The  decree  must  be  special,  in  the 
form  prescribed  by  the  statute,  as  r^ards  him,  providing  further,  if 
necessary,  that  the  plaintiff  may  have  execution  against  the  contractor, 
for  any  deficiency,  as  in  the  case  of  an  ordinary  foreclosure.  Eagleaon 
vs.  Clark,,  2  E.  D.  Smith,  644 ;  2  Abb.,  364 ;  AUhmtse  vs.  Lvdlum,  2 
E.  D.  Smith,  657 ;  Sindair  vs.  Fitck,  3  E.  D.  Smith,  677  (690) ;  Cox 
vs.  Broderick^  4  E.  D.  Smith,  721 ;  Dennistoun  vs.  McAUister^  4  E.  D; 
Smith,  729. 

If  the  contractor  applies,  of  his  own  motion,  to  be  brought  in,  against 
the  wish  of  the  other  parties,  terms  may  be  imposed  upon  him.  Eagle- 
90fi  vs.  Clark^  supra. 

When  brought  in,  the  contractor  may  avail  himself  of  a  counter-claim 
against  the  plaintiff,  as  in  an  ordinary  action,  and  may  have  judgment 
for  any  excess.  Groga/n,  vs.  McMahon^  4  E.  D.  Smith,  754 ;  6  Abb.,  306. 

And  he  can  only  bo  held  liablq  when  the  proceeding  is  brought  by 
the  claimant  within  the  terms  of  the  statute,  and  not  on  a  mere  ordi- 
nary claim,  not  constituting  a  lien.  DennisUnm  vs.  McAllister,  4  E.  J), 
Smith,  729. 

In  a  proper  case,  with  all  necessary  parties  before  the  court,  the 
mutual  equities  of  claimants  may  be  adjusted,  and  a  decree  framed  in 
accordance  with  them.  See  Paine  vs.  Bonney,  4  E.  D.  Smith,  734. 
But  this  form  of  relief  will  not  be  administered,  except  in  extreme  cases, 
and,  as  a  general  rule,  the  court  will  not  interfere  with  the  rights  of  the 
plaintiff,  by  limiting  the  operation  of  his  judgment. 

(i.)  EQurrABLE  Liens. 

In  TaUtmiage  vs.  SiU,  21  Barb.,  34,  judgment  was  rendered,  for  the 
enforcement  of  an  equitable  lien  on  real  estate,  and  directing  a  sale  for 
its  satisfaction,  in  the  same  manner  as  a  sale  on  execution. 

Of  the  above  nature,  is  the  lien  of  a  party  who  has  done  work,  or 
advanced  money  to  a  married  woman,  on  the  credit  of  her  separate 
estate.  The  form  of  such  a  judgment  is  given  in  full  in  Yale  vs. 
Dederer,  21  Barb.,  286  (292).  The  case  itself  has  been  subsequently 
revei-sed,  but  only  on  the  merits,  on  the  general  question  of  liability,  and 
not  in  respect  of  any  defects  in  the  form  there  given.  After  declaring 
the  debt  of  the  plauitiff  to  be  an  equitable  lien  on  the  separate  estate 
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of  the  defendant,  it  provides  for  its  payment,  first  out  of  her  personal, 
and  then  out  of  her  real  property,  and  for  the  appointment  of  a 
receiver  for  that  purpose,  directing  her  to  transfer  to  such  receiver  suffi- 
cient of  her  personal  estate  to  satisfy  the  plaintiff's  debt,  and,  in  case  of 
any  deficiency,  then  sufiicient  of  her  real  property  to  satisfy  the  residue, 
to  be  sold  by  him  for  that  purpose,  with  the  usual  collateral  directions. 
See  also  Cohine  vs.  St,  John^  12  How.,  333. 

It  has  been  also  held  that  if  the  judgment  rendered,  merely  declares 
the  debt  to  be  a  lien,  and  omits  to  provide  for  the  mode  of  its  payment, 
it  will,  though  valid,  be,  pro  tarvto,  ineffectual  for  the  purposes  of 
enforcement,  and  that  a  further  application  to  the  court  will  be  neces- 
sary.    See  Chapman  vs.  Lemmon^  11  How.,  235. 

The  recent  amendments  in  sections  274  and  287  (1862),  providing 
that,  in  a  suit  against  a  feme  covert^  an  ordinary  money-judgment  may 
now  be  taken,  enforceable  against  her  separate  estate,  have  removed 
the  difficulty  arising  from  the  conflict  of  the  previous  decisions ;  some 
holding  that  a  judgment  of  this  nature  could  be  taken,  since  the  act  of 
1860 :  see  Barton  vs.  Beer^  35  Barb.,  78  ;  21  How.,  309  ;  BerUy  vs. 
Rarrvpacher^  5  Duer,  183 :  others,  that  the  only  judgment  that  could 
be  ti^en  in  such  a  suit,  was  a  judgment  in  rem^  and  not  in  peraanam. 
See  Dicherman  vs.  Abrahams^  21  Barb.,  551 ;  Cheesebarouffh  vs.  Hwm^ 
5  Duer,  125. 

The  questions  as  to  the  liability  in  these  cases  have  been  already 
eonsidered,  under  the  head  of  Parties. 

(/)  Costs. 

On  the  dismissal  of  a  complaint  for  want  of  jurisdiction,  where  the 
parties  have  actually  appeared,  it  seems  that  judgment  for  costs  can  be 
awarded  against  the  plaintiffs,  McMahon  vs.  Mxaual  Benefit  Life 
Insurance  Company^  3  Bosw.,  644;  The  Same  vs.  The  Same^  12 
Abb.,  28. 

Where  costs  have  been  awarded  to  the  defendant,  on  an  insufficient 
recovery  by  the  plaintiff',  it  is  irregular  for  him  to  enter  a  separate 
judgment  for  them.  They  should  be  set  off,  and  judgment  rendered 
only  for  the  excess,  to  whichever  party  it  belongs.  Johnson  vs.  Farr^y 
10  Abb.,  384. 

(i.)  Judgment  on  AppEuAx. 

A  judgment  of  this  nature  is  entered  in  the  same  manner  as  one  on 
an  original  hearing,  the  judgment -roll  consisting  of  the  appeal  papers 
and  poittea.  Tlie  entry  will  be,  that  the  judgment  be  affirmed  or 
rovei*sed,  as  the  case  may  be,  or,  if  modified,  then  that  it  be  modified 
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in  tlie  manner  prescribed  by  the  court,  to  which  the  usual  award  of 
costs  should  be  added. 

On  the  render  of  judgment  on  appeal,  it  is  the  duty  of  the  successful 
paily,  where  his  adversary  desires  to  appeal  further,  to  make  the 
formal  entry  of  that  judgment  at  his  own  expense.  Purdy  vs.  Peters^ 
23  How.,  328, 

When  a  judgment  has  been  affirmed,  on  appeal  to  the  general  term 
of  the  same  court,  the  judgment  should  be,  for  affirmance  and  costs 
only,  and  it  will  not  be  regular  or  proper  to  enter  up  a  second  judg- 
ment for  the  original  demand.  Eno  vs.  Croclke^  6  How.,  462 ;  De 
Agreda  vs.  Mantel^  1  Abb.,  130.  But  otherwise,  when  the  appeal 
has  been  taken  from  the  judgment  of  an  inferior  court.  Mio  vs.  Crooke^ 
supra. 

And  a  judgment  for  the  whole  amount  will  be  proper,  when  the  case 
does  not  come  up  upon  appeal  at  all,  but  merely  upon  a  new  trial,  on 
opening  a  fonner  judgment  which  has  been  allowed  to  stand  as 
security.  Miller  vs.  £agle  Life  and  Health  Bisurcmce  Company^  3 
E.  D.  Smith,  184. 

When  the  judgment  of  the  appellate  court  is  given  for  the  appellant, 
absolutely  and  finally,  no  new  trial  being  ordered,  it  is  imperative  upon 
the  court  to  order  restitution  of  all  that  the  appellant  has  lost.  Estvs 
vs.  Baldwin^  9  How.,  80. 

(Z.)  Jmx>MENT  ON  EEMTrnnm. 

It  will  not  be  sufficient  merely  to  file  the  remittitur  with  the  clerk 
of  the  court  below,  and  to  adjust  the  costs ;  the  formal  order  of  that 
court  should  be  obtained,  either  ex  parte,  or  on  notice,  if  the  court  so 
prescribe,  and  a  judgment  entered  thereon,  for  costs  and  allowance,  if 
made,  and  of  affirmance  or  reversal,  as  the  case  may  be.  The  roll  will 
consist  of  the  remittitur  itself,  with  the  poatea  superadded.  See  Seacard 
vs.  Morgan^  17  How.,  394 ;  Union  India  Puhber  Company  vs.  BaJh 
cock,  4  Duer,  620 ;  1  Abb.,  262.  In  the  latter  of  these  cases  a  form  of 
judgment  is  given  at  the  close. 

(w.)  Stipulation  fob  Judgment. 

Where  a  judgment  has  been  entered  up,  in  consequence  of  a  verbal 
stipulation  between  the  attorneys  on  both  sides,  the  court  will  compel 
both  parties  to  perform  its  terms.  The  rule,  requiring  such  agreement 
to  be  in  writing,  does  not  apply  in  a  case  of  this  description,  where  an 
advantage  has  been  obtained  by  the  one  party,  in  consequence  of  the 
other's  reliance  on  the  arrangement,  and  where,  in  fact,  the  verbal 
agreement  has  been  executed,  by  passing  into  a  judgment.  Montgomr 
try  vs.  EVAa^  6  How.,  326. 
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(n.)  Power  to  Compel  Entry  of  Judgment. 

Where  the  prevailing  party  delays  entering  up  his  judgment,  his 
opponent,  by  means  of  a  motion,  may  compel  him  to  take  the  neceB- 
sary  proceedings  for  that  purpose.  Bank  of  Geneva  vs.  HotchMss^  5 
How.,  478 ;  ICE.  (N.  S.),  153.  See,  however,  this  subject  more 
fully  considered  in  a  subsequent  chapter,  under  the  head  of  AppedL 


CHAPTER  V. 
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An  ordinary  money-judgment  is  enforceable  by  execution,  and  a 
large  portion  of  those  equitable  in  their  nature,  by  process  of  contempt 
or  its  incidents.  These  measures  will  form  the  subject  of  chapter  L  of 
book  XII. 

To  some  cases,  however,  neither  proceeding  is  applicable,  but  the 
judgment  is  carried  into  effect,  either  wholly  or  partially,  by  subse- 
quent proceedings  in  the  suit  itself,  independent  of  process  of  enforce- 
ment ;  to  the  consideration  of  which  class  of  proceedings  the  present 
chapter  will  be  devoted. 

§  266.  Proceedings  to  Garry  out  Partition. 

{a,)  Actual  Pabtttion. 

On  a  decree  for  actual  partition  being  pronounced,  as  stated  in  the 
last  chapter,  the  first  proceeding  is  to  see  that  the  commission  to  the 
commissioners  is  duly  issued,  under  the  seal  of  the  court.  That  com- 
mission specifies  the  nature  of  the  decree  made,  and  gives  directions  to 
the  commissioners  as  to  the  mode  of  fulfilment  of  their  duties,  as  pre- 
scribed by  sections  25  to  30  of  title  III.,  chapter  V.,  part  IIL  of  the 
Eevised  Statutes,  before  referred  to,  and  likewise  as  to  the  compensa- 
tion, if  any,  which  should  be  made  for  equality  of  partition. 

When  obtained,  the  commission  should  be  delivered  to  the  commis- 
sioners, who  must  take  the  oath  prescribed  by  section  27.  AH  must 
meet  together  in  the  performance  of  any  of  their  duties,  but  the  acts  of 
a  majority  are  valid.  Section  31.  If  any  die,  resign,  or  neglect  lo 
serve,  the  court  may  appoint  others.    Section  26. 


PBOOBEDINOS  TO  OABBY  OUT  JUDGICENT. — §   266.         655 

The  commissioners  must  then  proceed  to  make  partition,  unless  it 
appear  to  them,  or  any  two  of  them,  that  such  partition  cannot  be 
made,  without  great  prejudice  to  the  owners.  In  this  case  they  are 
to  make  a  return  to  the  court  of  that  fact,  in  writing,  under  their 
hands.     Section  28. 

With  that  return  their  duty  ceases,  for  the  present,  at  all  events ; 
and,  on  that  return,  application  is  made  to  the  court,  for  judgment  for 
sale,  instead  of  actual  partition.  If  granted,  such  sale  may  be  effected 
either  by  the  commissioners  or  by  a  referee,  as  the  court  may  direct. 
The  latter  course  is,  however,  the  more  convenient,  and  it  will  gener- 
ally  be  better  to  attain  the  same  object,  by  means  of  a  preliminary  refer- 
enc43,  without  going  through  the  form  of  a  commission  at  all. 

But,  if  no  such  report  be  made,  the  commissioners  then  proceed  to 
make  actual  partition,  according  to  the  shares,  and  in  the  manner  pre- 
scribed by  the  decree. 

In  making  it,  they  are  to  divide  the  real  estate,  and  allot  the  shares 
of  the  parties,  quantity  and  quality  being  relatively  considered  by 
them,  according  to  the  rights  and  interests  adjudged  by  the  court; 
designating  the  several  shares  and  portions  by  posts,  stones,  or  other 
permanent  monuments.  And  they  may  employ  a  surveyor,  with  the 
necessary  assistants,  to  aid  them.  Section  29.  They  ought,  as  a  gen- 
eral rule,  to  cause  a  map  to  be  made,  showing  clearly  and  distinctly 
their  division  of  the  property,  though  the  statute  does  not  in  terms  so 
prescribe. 

Having  completed  the  proceedings,  they  should  make  their  report 
to  the  court.,  under  the  hands  of  any  two  of  them,  specifying  their  pro- 
ceedings, giving  a  full  description  of  the  division  made,  and  adding  the 
items  of  their  charges.  Section  30.  The  report  should  be  acknowl- 
edged as  a  deed  of  real  estate,  and  is  to  bo  filed  in  the  office  of  the 
clerk  of  the  court.  Section  33.  When  a  map  has,  been  made,  it  should 
be  annexed  to  it  by  way  of  schedule. 

Their  own  expenses,  and  those  of  a  surveyor  and  his  assistants,  when 
employed,  are  to  be  ascertained  and  allowed  by  the  court,  and  the 
amount,  together  with  the  fees  allowed  them  by  law,  are  to  be  paid  by 
the  plaintiff,  and  allowed  in  his  costs.  Section  32.  Their  fees  are,  for 
every  day's  actual  and  necessary  service,  two  dollars  to  each  commis- 
sioner.   F«fo  2  R.  S.,  643,  §  35. 

On  the  report  being  filed,  notice  should  be  given  to  such  parties  as 
have  appeared,  that  the  cause  will  be  brought  on  for  hearing  on  the 
report,  at  which  time  a  final  decree  should  be  applied  for,  and  entered 
in  accordance  with  that  document,  or  with  such  modifications  as  the 
court  may  direct.  The  decree  should  recite  and  confirm  the  report, 
adjudge  that  partition  be  made  accordingly,  should  provide  for  pay- 
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ment  of  costs  (see  section  72)  and  compensation  for  eqnality,  if  awarded, 
and  also  for  the  execution  of  deeds  to  each  other  by  the  parties.  On 
these  conditions  being  fulfilled,  the  proceeding  is  complete. 

But,  on  good  cause  shown,  the  court  may  set  aside  the  report,  and 
appoint  new  commissioners.  Section  33.  In  this  case,  the  proceedings 
will  have  to  commence  before  them  de  novo. 

When  awarded,  judgment  is  conclusive  upon  all  parties  to  the  suit 
and  their  privies,  and  all  persons  claiming  under  them,  and  also  upon 
an}'  unknown  owners  duly  noticed.  Section  85.  See  likewise  section 
S4.  But  it  will  not  affect  the  claim  of  any  tenants,  or  any  persons 
having  paramount  life  interests  over  the  whole  of  the  property,  or  any 
parties  not  duly  brought  before  the  court.     Section  36. 

(S.)  Sale  on  Pabtttion. 

The  form  of  a  decree  to  be  entered,  when  a  sale  is  directed,  has  been 
already  considered  in  the  last  chapter,  section  263,  under  that  head. 
There  is  no  essential  distinction  between  its  provisions,  when  entered 
on  the  report  of  commissioners,  or  on  that  of  a  referee. 

The  decree  differs  from  that  on  an  ordinary  judicial  sale,  in  empow- 
ering the  giving  of  credits  to  purchasers,  and  taking  securities  from 
them.     See  sections  38  to  42. 

Where  there  are  any  specific  liens  on  undivided  shares,  in  favor  of 
persons  not  parties,  the  proceedings  must  be  amended.  A  preliminary 
reference  must  be  had,  to  ascertain  and  report  as  to  the  existence  of 
such  liens — advertisements  inserted,  proof  given,  and  a  report  of  such 
liens  made  and  filed.     Sections  42  to  44. 

If  any  encumbrances  of  this  nature  appear  on  the  report,  or  on  the 
general  proceedings,  the  share  of  the  party,  whose  estate  is  thus  encum- 
bered, must  be  directed  to  be  brought  into  court,  after  deducting  the 
proportion  of  the  costs  for  which  it  is  liable.     Section  44. 

The  holders  of  liens  upon  such  share  must  then  apply,  by  motion  on 
affidavit,  on  fourteen  days'  notice  to  the  owner,  or  longer  if  he  be  a  non- 
resident, for  payment  of  the  amount  of  their  claims.  On  such  applica- 
tion a  hearing  is  had,  any  questions  of  fact  determined,  and  a  distribn- 
tion  made,  according  to  the  priorities  of  the  claimants,  it  being  made  the 
duty  of  the  clerk,  on  paying  such  encumbrance,  to  see  that  it  is  duly  can- 
celled of  record.     Sections  45  to  48. 

But,  as  to  any  shai^es  on  which  there  are  no  such  encumbi^ances,  the 
distribution  or  investment  is  to  proceed  at  once.     Section  49. 

Whenever  any  paramount  life  interests  exist,  the  sale  may  be  made, 
either  subject  to  or  discharged  from  them.  If  the  latter,  provision  will 
have  to  be  made,  either  by  the  payment  of  a  sura  in  gross,  as  the  value 
of  such  interest,  if  agreed  to  be  accepted,  or  by  investment  of  a  suffi- 
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cient  amount,  to  be  brought  into  court,  to  answer  the  future  paynients ; 
similar  prov^ision  being  made  in  respect  of  inchoate  rights  of  dower. 
Sections  60  to  55.    See  likewise  chapter  177  of  1840,  sections  1  and  2. 

The  mode  of  sale  is  then  provided  for.  The  same  notice  is  to  be 
given,  as  on  the  sale  of  real  estate  by  sheriils  on  execution  (sectiou  56), 
t.  ^.,  by  posting  notices,  and  publication  for  six  weeks  successively, 
Vida  2  li.  S.,  363, 369,  sections  34  and  35.  See,  however,  rule  73,  as  to 
tliree  weeks^  notice  being  sufficient,  on  sale  of  lands  in  the  city  of  New 
York.  Under  rule  80,  such  sale  cannot  be  stayed  by  expm*te  order,  or 
except  upon  two  days'  notice. 

The  terms  of  the  sale  are  to  be  made  known  at  the  time,  and,  if  the 
pi-emises  consist  of  distinct  farms,  buildings,  or  lots,  they  are  to  be  sold 
sepai-ately.  Section  57,  And  neither  the  commissioners  or  referee, 
nor  any  guardian  of  any  infant,  are  to  be  permitted  to  purchase  for  their 
own  benefit.     Section  58. 

On  completing  the  sale,  a  report  is  to  be  filed  by  the  commissioners 
or  referee  (on  oath  if  by  the  former),  specifying  fully  the  proceedings 
on  the  sale,  with  a  description  of  the  diffei'ent  parcels  of  land  sold  to 
each  purchaser,  the  name  of  the  purchaser,  and  the  price  paid  by  him  : 
wliich  report  must  be  filed  in  the  couii;.     Section  59.. 

A]>plicatiou  must  then  be  made  for  an  order,  directing  and  author- 
ising the  execution  of  conveyances  to  the  purchasers.  Section  60. 
Conveyances  are  thereupon  executed  accordingly  by  the  commissiouei'S 
or  referee,  which,  when  so  executed,  are  conclusive  on  all  parties  and 
their  privies.  .  Section  61,  amended  by  chapter  320  of  1830. 

The  costs  of  the  plaintiif,  and  any  other  parties,  if  awarded,  are  to  be 
paid — ^die  expenses  and  fees  of  the  referee  or  commissiouei'S  retained, 
any  taxes  or  assessments,  or  payments  in  gross,  in  lieu  of  life  interests 
made  (releases  being  taken),  and  the  balance  divided,  and  any  securi- 
ties taken,  distributed  amongst  the  parties,  according  to  their  respective 
rights,  or  their  shares  brought  into  court  for  their  use ;  all  necessary 
details  being  provided  for.     See  sections  62  to  71. 

When  these  proceedings  are  complete,  a  final  report  is  made  by  the 
referee,  or  the  commissioners — the  receipts  and  releases  taken  annexed 
to  it,  and  the  whole  filed  with  the  clerk.  This  done,  the  proceeding  is 
complete. 

In  relation  to  the  mode  by  which  the  value  of  a  life  interest  is  assess- 
ed, when  redeemed  by  payment  of  a  sum  in  gross,  and  the  proceedings 
in  relation  to  the  payment  of  money  into  court,  and  its  investment  and 
application,  see  rule  84  cited,  and  rules  81,  82,  and  83,  refeiTcd  to  in 
the  first  chapter  of  the  present  book,  section  248. 

The  death  of  a  plaintiff  after  decree,  does  not  abate  the  proceedings, 
or  render  invalid  those  previously  taken.    On  his  heirs  being  brought 
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in  by  siitstitution,  advertisements  published  nnder  the  original  title, 
will  be  available  for  the  purposes  of  a  sale,  and  it  will  not  be  necessary 
to  advertise  anew.  Th/Hoing  vs.  Thwing^  18  How.,  468  ;  9  Abb.,  323. 
See  also,  as  to  an  abatement,  effecting  no  prejudice  to  the  proceedings, 
after  I'evivor  duly  had,  or  waiver  of  the  formal  defect,  by  appearance  or 
other  equivalent  proceedings.     Requa  vs.  Holmes^  19  How.,  430. 

Since  the  acts  of  1848  and  1849,  it  is  no  longer  necessary  to  pay  into 
cottit  and  invest  the  share  of  sale-moneys  awarded  to  2^  feme  covert,  but 
it  may  be  paid  to  her,  the  same  as  to  any  other  party.  Benediet  vs. 
Seynuntr^  11  How.,  176. 

As  to  the  proceedings  which  may  be  taken,  for  the  protection  of  a 
purchaser  objecting  to  complete,  see  Duiyrow  vs.  Folger,  5  Abb.,  53. 

The  same  provisions  which  exist  for  the  protection  of  purchasers 
under  execution,  against  mere  technical  irregularities  in  notice,  &c., 
ai'e  equally  available  in  partition.     Lefevre  vs.  Laraway,  22  Barb.,  167. 

A  resale  will  not  be  ordered,  on  a  mere  suggestion  of  advance  of  price 
by  way  of  opening  of  the  biddings.  Where,  however,  there  has  been 
any  fraud,  negligence,  or  misconduct,  or  surprise,  or  misapprehension, 
in  connection  with  the  sale,  such  an  order  will  be  made.  And,  where 
infants  are  interested,  it  may  be  so  on  the  court's  own  motion.  SatM 
case. 

In  the  event  of  any  misconduct  or  neglect  on  the  part  of  the  officer 
making  the  sale,  he  may  be  held  personally  liable  to  any  party  injured 
by  it.    Van  Taasd  vs.  Yah  Tassel,  31  Barb.,  439. 

When  all  proper  parties  have  been  brought  before  the  couil;,  objec- 
tions, which  might  have  been  available,  if  raised  in  due  time,  but,  if 
raised,  could  have  been  cured  by  an  amendment,  cannot  be  taken  by  a 
purchaser ;  he  will,  on  the  contrary,  be  held  to  complete  his  purchase. 
BlaJceley  vs.  Colder,  15  N.  Y.,  617 ;  affirming  same  case,  13  How.,  476; 
lioffersvs.  McLean,  11  Abb.,  440;  reversing  same  case,  31  Barb.,  304; 
10  Abb.,  306 ;  JH^oble  vs.  OromweU,  26  Barb.,  475 ;  6  Abb.,  59. 

But  a  defect,  involving  a  failure  to  acquire  jurisdiction,  will  be  fatal, 
and  the  purchaser  will  be  discharged.  Cook  vs.  Farreti,  34  Barb.,  95 ; 
21  How.,  286 ;  12  Abb.,  359 ;  Clark  vs.  Clark,  21  How.,  479.  See 
also,  in  i*e  Cavanagh,  23  How.,  358 ;  14  Abb.,  258. 

§  267.  Proceedings  to  Gmry  OvJb  Foreclosure. 

(a.)  Pbeliminakieb  to  Salk. 

If,  after  a  decree  of  foreclosure  has  been  taken  by  him,  the  mortgagee 
enters  into  fresh  arrangements  with  the  mortgagor,  by  which  the  exist- 
ing contract  is  varied,  or  another  substituted,  his  origuial  remedy  will 
be  gone,  and  further  proceedings  restrained.     Van  Wagenen  vs.  Ztf 
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Farge^  13  How.,  16,  As  to  allowing  a  claimant  to  come  in,  and  snb- 
stAntiate  a  claim  on  the  estate,  after  judgment  in  a  proceeding  under  the 
mechanics'  lien  law,  see  Lefoy  vs.  Joyce^  1  Bosw.,  622. 

On  the  decree  being  made  and  entered,  a  certified  copy  should  be 
delivered  by  the  plaintiff's  attorney,  to  the  sheriff  or  referee  appointed  to 
make  the  sale. 

The  advertisements,  prescribed  by  rule  73,  should  then  be  published, 
for  three  weeks  in  the  city  of  New  York,  and  for  six  weeks  in  any  other 
county.  The  sale  must  be  by  public  auction,  and,  in  New  York,  must 
be  made  at  the  place,  and  within  the  hours  prescribed  by  the  rule,  as 
recently  amended.  As  to  what  will  be  a  sufficient  publication  of  notice 
under  tJie  rule  in  question,  see  Chainherlain  vs.  Dempsey^  22  How., 
356 ;  13  Abb.,  421. 

On  motion  properly  made,  the  sale  may  be  stayed,  on  the  application 
of  any  of  the  parties ;  but,  since  the  revision  of  1858,  this  can  no  longer 
be  done  by  ex  parte  order,  or  on  a  less  notice  than  one  or  two  days, 
served  upon  the  plaintiff's  attorney.     See  rule  80,  then  inserted. 

Where  the  decree  is  made  on  default,  under  the  usual  interest  clause, 
a  stay  will  not  be  granted,  on  a  mere  offer  to  pay  the  interest  and  costB. 
HufU  vs.  Keechy  3  Abb.,  204.  Nor  will  a  subsequent  purchase  of  a 
sheriff's  certificate  of  sale  under  a  prior  judgment,  by  the  owner  of  the 
equity  of  redemption,  be  ground  for  staying  the  mortgagee's  proceed- 
ings, at  any  time  before  the  title  under  the  certificate  has  become  abso- 
lute. New  York  Shot  and  Lead  Company  vs.  Gary,  20  How.,  444; 
10  Abb.,  44. 

(^.)  Pbogeedinob  on  Sale. 

On  the  sale  being  made,  any  party  to  the  suit  may  become  a  pur^ 
chaser,  under  the  provision  directed  to  be  inserted  by  rule  72.  But 
this  provision  does  not  extend  to  authorize  a  purchase,  by  any  party 
standing  in  the  position  of  agent  or  trustee.  It  only  removes  the  tech- 
nical, and  not  the  absolute  and  independent,  prohibition.  See  Jewett 
vs.  Miller^  6  Seld.,  402 ;  Conger  vs.  Ring^  11  Barb.,  356.  Nor  can  an 
agent  for  collecting  a  mortgage  make  such  a  purchase.  Moore  vs. 
Moore,  1  Seld.,  256. 

When  the  mortgage  is  originally  made  of  an  entire  tract  of  land,  and 
the  fall  amount  is  due,  the  right  of  the  mortgagee  to  sell  the  whole,  will 
ni»t  be  interfered  with,  to  provide  for  equities  arising  out  of  a  subse- 
quent subdivision.  Griewdd  vs.  Fowler^  24  Barb.,  136 ;  4  Abb.,  238 ; 
LauJberBon  vs.  Marvin^  8  Barb.,  9. 

But  otlierwise,  when  the  estate  consists  of  several  lots  or  parcels, 
which  can  be  sold  separately,  without  diminishing  the  value ;  it  is  then 
the  duty  of  the  sheriff  or  referee,  unless  otherwise  directed,  to  sell  it 
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accordingly,  unless  satisfied  that  it  will  bring  a  greater  price,  if  sold 
together.    See  rules  72  and  74. 

la  making  a  sale  by  parcels,  of  property,  a  portion  of  which  has  been 
sold  by  the  mortgagor,  the  equities  of  the  parties  must  be  provided  for, 
and,  if  necessary,  they  should  be  sold  in  inverse  order  of  alienation. 
Breeze  vs.  Bushy ^  13  How.,  485 ;  Ellison  vs.  Pecare^  29  Barb.,  333. 

An  omission  to  sell  in  parcels,  in  a  case  where  that  course  is  clearly 
proper,  will  form  ground  for  an  order  for  resale.  MercJia/nUP  Insurance 
Company  of  Neio  York  vs.  Hinmany  3  Abb.,  455. 

But,  where  it  will  clearly  be  advantageous  to  both  parties,  to  sell  a 
large  tract  in  one  lot,  a  sale  in  that  manner  will  be  directed.  Gregory 
vs.  CampbeU^  16  How.,  417. 

And  although,  as  a  general  rule,  the  designation  made  by  a  defend- 
ant  will  be  attended  to,  yet,  if  such  designation  includes  other  premises, 
or  is  in  any  manner  disadvantageous  to  the  plaintiff,  the  latter  will  him- 
self be  at  liberty  to  prescribe  the  mode  of  sale.  Woodruff  vs.  Bush^  8 
How.,  117. 

The  sale  of  the  property,  when  made,  includes  fixtures  then  attached 
to  it.  Ga/rdner  vs.  Finley^  19  Barb.,  317;  LaJUn  vs.  Griffiths^  35 
Barb.,  58. 

If  the  sale  be  not  made  at  the  time  prescribed  by  the  advertisement, 
a  regular  adjouiTiment  should  be  announced  at  the  time,  as  well  as  sub- 
sequently advertised.  But,  if  an  irregularity  in  this  respect,  be  induced 
by  the  acts  of  a  party,  it  cannot  be  taken  advantage  of  by  him.  La 
Farge  vs.  Van  Wagenen^  14  How.,  54. 

As  a  general  rule,  any  irregularity  in  the  time  or  mode  of  sale,  will 
vitiate  the  whole  proceeding.  So  held,  with  reference  to  a  resale,  ordered 
by  the  plaintiff,  of  lots  bid  in  by  him,  after  the  defendant  and  some  of 
the  intended  bidders  had  left.    Woodruff  y^.  Bush^  8  How.,  117. 

A  sale  of  this  nature  should  be  made  for  cash,  unless  the  property  be 
bid  in  by  the  plaintiff,  in  which  case,  the  amount  of  his  bid  goes  in 
extinguishment  or  diminution  of  his  debt,  as  the  case  may  be.  Should 
his  purchase-money  exceed  the  amount  of  that  debt,  he  must,  of  course, 
pay  the  surplus,  in  the  same  manner  as  any  other  purchaser. 

See,  however,  as  to  the  effect  of  a  memorandum  of  sale,  made  at  the 
time,  where  cash  has  not  been  paid,  and  as  to  how  far  it  may,  or  may 
not,  be  enforceable,  as  a  contract,  Hegeman  vs.  Johnson^  35  Barb.,  200. 

A  purchaser,  who  is  also  a  creditor,  is  bound  to  pay  in  the  whole  of 
his  pui*cha&e-money,  even  althoagh  he  may  have  a  valid  claim  on  the 
surplus,  and  may  be  entitled  to  have  part  of  it  subsequently  returned 
to  him ;  and  the  court  will  not  order  a  deed  to  be  given  to  him,  until 
such  payment.  BattersJiaU  vs.  Davis,  23  How.,  383. 
.  On  the  receipt  of  the  money,  the  sheriff  or  referee  executes  and 
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delivers  a  deed  to  the  purchaser.  Prior  to  the  execution  of  that  deed,  it 
is  the  duty  of  the  plaintiff  to  file  the  mortgage,  under  which  the  pro- 
ceedings are  taken,  if  existent,  and  not  lost  or  destroyed,  in  the  office 
of  the  clerk,  unless  it  has  already  been  or  can  be  duly  recorded,  and,  if 
the  latter,  to  cause  it  to  be  so  recorded,  in  every  county  in  which  landi 
are  sold.    Rule  75. 

Having  received  the  purchase-money,  the  sheriff  or  referee  must  pay 
the  debt,  interest,  and  costs  of  the  plaintiff,  or  so  much  of  them  as  the 
purchase-money  will  extend  to  pay,  taking  his  receipt,  or  that  of  his. 
attorney.  Rule  72.  Any  surplus  must  be  paid  by  him,  within  five, 
days,  to  the  county  treasurer,  or,  in  the  city  of  New  .York,  to  the  cham- 
berlain of  that  city,  whose  receipt  must  be  taken,  unless  the  decree 
directs  otherwise.    Same  rule. 

Having  taken  these  steps,  the  sheriff  or  referee  must  then  make  Ids 
report  of  sale,  stating  his  proceedings  in  detail,  and  annexing  the  receipt 
of  the  plaintiff,  and  also  that  for  the  surplus,  if  any.  If,  on  the  other 
hand,  there  be  a  deficiency,  the  report  must  show  the  existence  of  that 
deficiency,  and  its  amount.  If  there  be  any  taxes  or  assessments  due  on 
the  premises,  antecedent  to  the  plaintiff's  lien,  they  should  also  be  paid, 
and  proper  receipts  taken  and  annexed,  the  nature  and  amount  of  such 
payments  being  shown  upon  the  report.  The  same  should  likewise  be 
done,  with  respect  to  any  other  payments,  if  any,  directed  to  be  made 
by  the  decree,  for  prior  encumbrances,  or  otherwise.  He  should  likewise 
retain  his  own  conmiission  and  expenses,  annexing  a  particular  account 
of  them,  and  his  receipt. 

Tlie  report,  when  made  and  signed,  should  be  at  once  filed  in  the 
office  of  the  clerk,  on  which  the  proceeding  is  complete. 

The  sheriff's  or  referee's  deed  is  conclusive  upon  all  parties  to  the 
suit,  and  their  privies,  deriving  title  under  them,  after  the  commence- 
ment of  the  proceedings.  But  the  interest  of  prior  encumbrancers,  or  of 
others,  not  parties  to  the  suit,  will  not  be  affected.  See,  as  to  the  inter- 
ests acquired  by  the  purchaser,  Packer  vs.  Rochester  and  Syracuee, 
Railroad  Company^  17  N.  Y.,  283 ;  Royt  vs.  Martense^  8  How.,  196* 
No  right  of  redemption  whatever  is  retained  by  the  mortgagor,  or  his 
privies  in  estate.  North  River  Insurance  Company  vs.  Snediker^  10 
How.,  310 ;  Clevda/nd  vs.  Boerum,  27  Barb.,  252 ;  3  Abb.,  294 ;  affirm- 
ing eame  oaecy  23  Barb.,  201.  See,  however,  as  to  the  special  right  of 
a  railway  company  to  redeem  a  portion  of  mortgaged  premises,  on  pay- 
ment of  a  ratable  proportion  of  tbfe  debt,  Dowe  vs.  Congdon^  16  How., 
571.  As  to  extent  to  which,  and  the  parties  against  whom,  a  sale  on 
foreclosure  by  advertisement  will,  respectively,  be  held  conclusive,  see 
Root  vs.  Wheeler,  12  Abb.,  294. 

A  deed,  inadvertently  including  property  not  comprise  in  the  decf^^; 
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will  be  reformed,  and  no  interest  will  be  derived  under  it,  in  the  prop- 
erty erroneously  included.    Laverty  vs.  Moore^  32  Barb.,  347. 

A  purchaser  may,  of  course,  object  to  complete,  on  the  ground  of  a 
defect,  involving  want  of  jurisdiction,  or  a  deficiency  of  parties.  Dar- 
im  vs.  Haifidd,  4  Sandf.,  468  ;  affirmed,  Seld.  Notes  of  the  80th  of 
December,  1852,  p.  36 ;  Alvord  vs.  Beach,  5  Abb.,  451. 

He  cannot,  however,  do  so,  on  the  ground  of  an  erroneous  adjudica* 
tion,  or  for  any  formal  defect  or  irregularity  in  practice,  which  is  capable 
of  amendment.  Same  cases.  Hvlden  vs.  Sackstt,  12  Abb.,  473.  See 
also  generally,  Kisaoch  vs.  Grant,  34  Barb.,  144.  As  to  a  resale  being 
ordered,  at  the  hazard  of  a  purchaser  refusing  to  complete,  vide  Hclden 
vs.  Sackett,  svpra. 

As  to  the  superior  rights  of  a  purchaser,  as  against  a  grantee  of  the 
mortgagor,  who  has  omitted  to  record  his  deed,  until  after  the  filing  of 
the  liotico oiUs pendens,  see  Ostrom  vs.  McCa/nn,  21  How.,  431. 

Where  judgment-creditors  of  a  former  owner  had  not  been  made  par- 
ties, it  was  held  that  the  purchaser  could  not  maintain  a  proceeding  by 
way  of  direct  foreclosure,  against  them.  His  only  relief  was,  by  a  suit 
that  they  redeem  or  else  be  foreclosed,  or  that  their  judgments  be 
declared  not  to  be  liens,  but  only  a  cloud  on  the  title.  Blanco  vs. 
Foots,  32  Barb.,  535.  As  to  the  effect  of  omitting  to  join  a  junior 
mortgagee,  see  Walsh  vs.  Rutgers  Fire  Insurance  Company,  13  Abb.,  33. 

(c.)  Judgment  fob  DEFiciENoy. 

On  the  report  of  sale  being  filed,  if  a  deficiency  be  found  to  exist, 
the  plaintiff's  attorney  is  entitled  to  enter  up  judgment  for  the  amount 
This  entry  is  made  in  the  judgment-book,  by  the  clerk,  as  the  conse- 
quence of  the  previous  judgment,  without  any  special  application  to  the 
court,  or  notice  to  the  adverse  party.  It  is  sometimes  done  at  once,  on 
the  coming  in  of  the  report,  and,  where  the  judgment  is  purely  by 
default,  there  can  be  no  objection.  Where,  however,  the  defendant  has 
appeared,  and  the  case  has  been  contested,  the  more  regular  practice 
would  seem  to  be,  to  wait  the  eight  days  allowed  by  rule  32,  for  the 
filing  of  exceptions. 

The  question  as  to  whether  a  judgment  for  deficiency  can  be  claimed 
as  against  a  married  woman,  is  raised,  but  not  decided,  in  CraTMT  vs. 
OomMocJc,  11  How.,  486.     The  amendment  of  1862  has  now  removed 

all  doubt  upon  the  subject. 

♦ 

{d.)  Surplus. 

The  course,  in  the  event  of  a  surplus,  is  pointed  out  by  rule  76. 
Any  party  claiming  an  interest,  either  as  a  party  to  the  suit,  or  as 
having  any  lien  on  the  mortgaged  premises  at  the  time  of  the  sale^  is 
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entitled  to  file  with  the  clerk  with  whom  the  report  of  sale  is  filed,  a 
notice,  stating  that  he  is  entitled  to  such  surplus,  or  some  part  thereof, 
and  the  nature  and  extent  of  his  claim.  Where  such  notice  is  not  filed 
by  an  attorney,  the  applicant's  place  of  residence  must  be  stated. 

On  this  notice,  an  order  of  reference  should  be  applied  for,  to  ascertain 
and  report  the  amount  due  to  the  claimant,  or  to  any  other  person, 
which  is  a  lien  upon  such  surplus  moneys,  and  to  ascertain  the  priorities 
of  the  several  liens  thereon.  Notice  of  the  application  must  be  given 
to  every  party  who  appeared  in  the  cause,  and  to  every  claimant  who 
shall  have  filed  such  a  notice  with  the  clerk,  previous  to  the  entry  of  the 
order.  The  same  parties  arp  also  entitled  to  notice  of  all  subsequent 
proceedings,  and,  where  a  claimant  has  not  appeared,  or  made  his  claim, 
by  an  attorney,  notice  may  be  served  on  him  by  mail,  at  his  place  of 
residence,  as  stated  in  the  notice  of  his  claim. 

The  proceedings  before  the  referee  appointed  for  that  purpose,  take 
place  in  the  usual  form,  and  his  report  must  be  filed,  and  due  time 
allowed  for  the  taking  of  exceptions,  as  provided  in  rule  32. 

At  the  expiration  of  that  time,  an  application  grounded  thereon 
should  be  made  to  the  court,  on  notice  to  the  parties  entitled,  as  above, 
for  the  final  distribution  or  disposition  of  such  surplus.  A  certified 
copy  of  the  order  of  the  court,  in  relation  to  this  application,  will 
form  the  authority  of  the  treasurer  or  chamberlain,  for  paying  or  apply- 
ing the  surplus,  in  accordance  with  the  directions  given,  on  which  pay- 
ment or  application  the  matter  will  be  finally  wound  up. 

As  to  the  intermediate  investment  and  disposition  by  the  treasurer  or 
chamberlain  of  moneys  paid  into  his  hands,  and  the  mode  in  which 
moneys  directed  to  be  paid  by  order  are  to  be  drawn  out,  see  Eules 
81  and  83.  Under  the  latter,  a  certified  feopy  of  the  order,  counter- 
signed by  the  justice  by  whom  it  was  made,  is  to  accompany  each  draft 
so  drawn,  and  must  bo  procured  accordingly.  It  will,  of  course,  be  the 
most  convenient  mode  to  procure  these  copies,  at  the  time  the  order  is 
originally  made  and  entered. 

A  similar  practice  is  prescribed,  with  reference  to  the  moneys  arising 
from  the  sale  of  property,  on  foreclosure  of  a  mechanic's  lien  in  the 
city  and  county  of  New  York,  by  chapter  404  of  1856,  p.  760. 

The  plaintiff  in  the  suit  stands  upon  the  same  footing  as  any  other 
person,  in  establishing  an  independent  claim  to  such  surplus,  and  labors 
under  no  disqualification.  Fidd  vs.  Hawxhurst^  9  How.,  75 ;  Beeh- 
man  Fire  Insurance  Company  vs.  First  Methodist  Episctypal  Churchy 
18  How.,  431  (434) ;  29  Barb.,  658. 

In  relation  to  priorities  of  payment,  between  different  judgment-cred- 
itors, see  Bodine  vs.  Mocre^  18  N.  Y.,  347 ;  Stevens  vs.  Bank  of  Cenr 
Ural  New  Yorhj  81  Barb.,  290 ;  New  York  Life  Insurance  and  Trust 
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Company  vs.  Vanderbilt^  12  Abb.,  458.  See  ako,  as  to  a  pdginent 
vacated  for  a  time,  but  restored,  prior  to  distribution,  JBRng  vs.  Harris^ 
SO  Barb.,  471. 

The  wife  or  widow  of  a  mortgagor,  is  entitled  to  an  interest  in  a  pn> 
portionate  part  of  the  surplus,  for  the  purpose  of  providing  for  her 
dower,  whether  actual  or  inchoate.  Denton  vs.  Nanny ^  8  Barb.,  618. 
And  this,  even  when  the  mortgage  was  a  mortgage  for  purcbase-monev, 
so  that,  as  against  the  mortgagee,  her  rights  could  not  be  asserted. 
JBlydenburgh  vs.  Northrop^  13  How.,  289. 

A  judgment-creditor  of  the  husband,  cannot  claim  an  interest  in  the 
surplus  sale-money  of  property,  acquired  by  the  wife  since  the  statute  of 
1849,  even  where  the  marriage  was  of  an  earlier  date.  Sleight  vs. 
jReady  18  Barb.,  159 ;  affirming  same  case,  9  How.,  278.  As  to  the 
wife's  right  in  the  surplus  of  her  own  property,  mortgaged  by  her  for 
the  payment  of  the  husband's  debt,  and  likewise  in  that  of  the  sale  of 
other  lauds  belonging  to  him,  also  forming  part  of  the  same  securitj, 
see  Vartee  vs.  Underwood^  18  Barb.,  561. 

Where,  on  a  building-association  mortgage,  the  plaintiffs  had  an  inter- 
est in  the  surplus,  to  secure  the  payment  of  further  dues,  the  coart 
directed  it  to  be  invested  accordingly.  FranMin  Building  Associatim 
vs.  Mather,  4  Abb.,  274. 

In  BeeJcman  Fire  Insurance  Compa/ivy  vs.  First  Mef^iodist  Fpisoopd 
Church  in  New  Tark,  29  Barb.,  658  ;  18  How.,  434,  it  was  held  that, 
where  there  were  no  contesting  creditors,  the  plaintiff  might  claim  that 
the  surplus  be  applied,  as  against  the  defendant,  in  payment  of  an  inde- 
pendent debt  due  to  him. 

As  regards  the  rights  of  creditors,  demands,  to  be  available  as 
against  the  surplus,  mus1>  be  such  as  are  at  the  time  enforceable 
against  the  property.  A  mere  equitable  claim,  not  matured  into  an 
actual  lien,  cannot  be  taken  into  consideration.  King  ys.  West,  10 
How.,  333. 

Claimants  on  the  surplus,  assert  those  claims,  to  a  certain  degree,  at 
their  peril.  If  unsuccessful,  they  will  be  charged  with  the  extra  costs, 
where  the  surplus  is  small,  the  claims  of  the  successful  party  just  and 
equitable,  and  the  effect  of  the  contest  has  been,  to  incur  a  large  amount 
of  unnecessary  costs.     See  Lawtan  vs.  Sanger,  11  Barb.,  349. 

Where  the  surplus  belongs  to  a  minor,  who  subsequently  dies  under 
age,  his  interest  will  not  be' converted,  but  will  retain  the  character  of 
real  estate,  and  be  subject  to  the  same  powers  of  disposition  on  his  part, 
and  to  the  same  line  of  succession  on  the  part  of  his  heirs,  as  the  estate 
which  produced  it.    Sweezey  vs.  Thayer,  1  Duer,  286 ;  11  L.  0.,  47. 

It  is  not  competent  for  a  party  entitled  to  a  share  in  tiie  surplus,  to 
f^Bsert  his  right  thereto  by  proceedings  supplementary  to  ^ecntion. 
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imder  sectioa  294.    His  regular  course  is  to  apply  by  motioii  6r  peti- 
tion, in  the  suit    Anonymous^  1  C.  R.  (N.  S.),  211. 

{e.)  Besale,  whek  Obdebed. 

On  sale  made  on  foreclosure,  or  otherwise  under  judicial  proceed- 
ings, an  order,  setting  aside  the  proceedings,  and  directing  a  resale, 
may  be  applied  for,  when  those  proceedings  have  been  irregular,  or  the 
sale  has  been  unfairly  or  improperly  conducted.  The  application 
should  be  made  by  way  of  motion,  in  the  ordinary  form,  grounded  on 
affidavits,  showing  the  facts  on  which  that  application  is  predicated,  and 
that,  by  granting  the  relief,  justice  will  be  promoted.  See  Chamberlain 
vs.  Dempm/y  22  How.,  356  (360) ;  13  Abb.,  421.  Those  facts  must  be 
stated  in  detail,  and,  when  the  motion  is  on  the  latter  ground,  a  strong 
case  must  be  made,  to  remove  the  ordinary  presumption  of  regularity. 
In  this  case,  the  application  rests  clearly  in  the  discretion  of  the  court* 
Where  substantial  irregularity  is  charged,  the  relief  will  be  more  in  the 
nature  of  a  right.  A  collateral  stay  should  be  applied  for,  to  prevent 
an  intermediate  completion. 

But  a  sale,  otherwise  duly  made,  wUl  not,  as  a  general  rule,  be  inter- 
fered with,  on  a  mere  suggestion,  or  for  mere  formal  defects,  or  irregu- 
larities of  a  technical  and  amendable  nature.  See  Wake  vs.  Harty  12 
How.,  444 ;  La  Farge  vs.  Van  Wagenen,  14  How.,  54 ;  Qrady  vs.  ^yardy 
20  Barb.,  543. 

In  the  following  cases,  sales  have  been  set  aside  for  irregularity :  When 
made  after  an  actual  abatement  of  the  suit.  Gerry  vs.  Po^t^  13  How., 
118.  See,  however,  Lynde  vs.  O'DonneUy  21  How.,  34 ;  12  Abb.,  286. 
For  a  sale  in  parcels,  disregarding  the  equities  of  parties.  Breeze  vs. 
Btubyj  13  How.,  485.  For  not  making  the  sale  in  separate  parcels, 
when  proper.  Merchants^  Insurance  Company  of  New  York  vs.  Ilin- 
m/iny  3  Abb.,  455.  See  also,  as  to  a  failure  on  the  part  of  a  surrogate  to 
acquire  complete  jurisdiction,  forming  ground  for  setting  aside  a  sale 
made  by  him,  Sibley  vs.  Waffle^  16  N.  Y.,  180  . 

An  order  may  be  made,  discharging  a  purchaser  from  his  purchase, 
where  the  title  is  imperfect.  Farm^eri  Loan  and  Trust  Company  vs. 
Dicksonj  9  Abb.,  61 ;  17  How.,  477.  And,  when  he  is  discharged,  either 
on  his  own  motion,  or  that  of  other  parties,  he  will  be  entitled  to  be 
repaid  his  deposit  and  interest,  and  likewise  his  disbursements,  and  a 
counsel  fee  for  examining  the  title,  if  incurred,  and  he  may  also  be  al- 
lowed costs  of  the  motion.  Sams  case;  Oerry  vs.  Posty  supra ;  Murdoch 
vs.  EmpiSy  9  Abb.,  283 ;  19  How.,  79  ;  King  vs.  Morrisy  2  Abb.,  296 ; 
Siahl  vs.  Ch/irleSy  5  Abb.,  348 ;  Rogers  vs.  McLeaUy  31  Barb.,  304 ;  10 
Abb.,  306.  K.  B. — The  reversal  at  11  Abb.,  440,  is  on  tlie  merits,  and 
does  not  affect  this  point.    Nor  will  the  repayment  of  the  deposit  be 
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stayed,  by  reason  of  an  appeal,  where  tlie  purchaser  is  not  shown  to  be 
irresponsible.    Rogers  vs.  McLean^  10  Abb.,  458. 

On  a  resale  being  granted,  on  grounds  resting  in  the  discretion  of  the 
court,  the  purchaser  will  be  entitled  to  a  similar  order,  and,  if  he  has 
acted  in  good  faith,  a  compensation  may  be  given  to  him  for  the  bene* 
iit  he  has  lost.  See  Lentz  vs.  Oraig^  13  How.,  72 ;  2  Abb.,  294 ;  Marsh 
vs.  LaicT!/^  16  How.,  41 ;  26  Barb.,  197. 

The  sale  may  also  be  set  aside,  for  fraud  on  the  part  of  the  purchaser, 
in  procuring  it,  in  which  case,  all  intermediate  dealings  with  the  estate 
by  him  will  be  void,  except  as  regards  purchasers  in  good  faith  and 
without  notice.     Coliy  vs.  Rowley^  4  Abb.,  361. 

As  a  general  rule,  a  sale  will  not  be  set  aside,  as  a  mere  opening  of 
the  biddings,  on  proof  that  a  party  is  prepared  to  give  more,  or  on 
a  mere  suggestion  of  undervalue,  except  only  in  case  of  sales  made  by 
a  surrogate.  Murdoch  vs.  Empie^  19  How.,  79 ;  9  Abb., -283 ;  Lefevre 
vs.  Laraway^  22  Barb.,  167  (173),  and  case  cited.  See,  as  to  opening 
biddings  on  a  surrogate's  sale,  Kain  vs.  MasierUm^  16  N.  Y.,  174. 

But  in  an  application  for  a  resale,  the  applicant  should  be  prepared 
to  show,  both  that  the  price  obtained  was  inadequate,  and  also  that  a 
higher  bid  will  be  made,  and  he  may  be  required  to  give  security  for 
the  making  of  such  a  bid,  as  a  condition  of  granting  the  order.  See 
Murdoch  vs.  Em/pie^  19  How.,  79 ;  9  Abb.,  283  (a  form  being  given  at 
p.  285).     Lentz  vs.  Craig,  13  How.,  72 ;  2  Abb.,  294. 

If  the  parties,  or  intended  bidders,  have  been  in  any  manner  misled, 
so  as  to  be  prevented  from  attending  the  sale,  or  from  bidding,  the  sale 
will  l>e  set  aside.  Barvta  vs.  Mdxwdl,  12  How.,  479 ;  Murdoch  t8. 
Empie,  19  How.,  79  ;  9  Abb.,  283  ;  Stahl  vs.  Charles.  5  Abb.,  348. 

And,  where  there  has  been  any  surprise  or  mistake,  especially  if  the 
price  obtained  has  been  grossly  inadequate,  a  resale  may  be  granted  on 
proper  terms.  King  vs.  Morris,  2  Abb.,  296 ;  Marsh  vs.  JLowry,  26 
Barb.,  197 ;  16  How.,  41.  See  also  generally,  Lenta  vs.  Craig,  13  How., 
72 ;  2  Abb.,  294 ;  SmitJi  vs.  Hermance,  18  How.,  261. 

If  the  applicant  for  such  relief,  is  himself  chargeable  with  laches, 
costs  may  be  imposed  upon  him.  JSanta  vs.  Maxwell,  supra.  And,  if 
tlie  purchaser  be  himself  willing  to  make  a  sufficient  advance  on  the 
price  given,  the  motion  may  be  denied,  on  condition  that  he  do  eo. 
Stahl  vs.  Charles,  supra, 

(/•)   CODBSE  OF  PUBCHASEE  ON  COMPLETION. 

Should  any  difficulty  be  made  by  the  tenant  or  occupant,  the  deed 
executed  by  the  sheriff  or  referee  must  be  produced  to  him,  and  posses- 
sion demanded.  On  proof  of  such  production  and  demand,  and  of  re- 
fusal to  deliver  possession,  the  purchaser,  on  application  to  a  judge,  in 


PBOC£KDIKOB  TO   CAKKY   OUT  JUDOMSNT. — §    268.  567 

or  ont  of  court,  is  entitled,  ex  parte^  and  without  notice,  to  a  writ  of 
assistance ;  and  his  grantee,  on  further  exliibiting  the  subsequent  deed 
to  him,  will  also  be  entitled  to  th^  same  remedy.  Nor  can  an  equita- 
ble claim,  by  judgment-creditors,  against  the  tenant  in  possession,  be 
urged,  on  any  motion  aifecting  such  writ,  ^ew  York  Life  Insurance 
and  TruBi  Company  vs.  Band^  8  How.,  35 ;  affirmed,  8  How.,  362  ;  and, 
on  the  affirmance,  it  was  even  held  that  it  might  issue  without  an  order. 
See  also  New  York  Life  Insurance  Company  vs.  Ouilery  9  How.,  407 ; 
North  Hiver  Fire  Inaura/nce  Company  vs.  Snediker^  10  How.,  310; 
Lynde  vs.  O'DonneU^  21  How.,  34 ;  12  Abb.,  286. 

A  tenant  for  a  term  of  years  is  bound  to  attorn  to  the  purchaser.  If 
he  refuse,  then  the  writ  will  issue  against  him.  Lovett  vs.  German  Re- 
formed Chwch^  9  How.,  220. 

Where,  by  reason  of  the  filing  of  the  notice  of  lispendensy  before  the 
commencement  of  the  action,  the  proceedings  were  wholly  irregular, 
the  writ  of  assistance  was  set  aside,  on  the  motion  of  a  purchaser  of  the 
property,  not  a  party.  BurroMghe  vs.  Reiger^  12  How.,  171 ;  3  Abb., 
393,  note. 

Nor,  though  such  writ  isslies  against  all  persons  deriving  title  under 
the  parties,  can  it  be  sustained,  as  against  a  tenant,  coming  into  posses- 
sion after  the  decree,  under  a  person,  not  a  party,  but  lawfully  in  possea^ 
sion,  under  a  hostile  title,  even  though  such  tenant  was  himself  a  party, 
and  relief,  as  to  other  premises,  had  been  granted  against  and  submitted 
to  by  him.  New  York  Life  Insura^Me  and  Trust  Compa/ny  vs.  Cutter ^ 
9  How.,  406. 

And  the  purchaser  should  apply  at  once.  An  application  cannot  be 
made  at  a  subsequent  period,  after  he  has  received  his  deed,  and  con- 
veyed over  the  premises  to  another.  Bell  vs.  BirdsaU,  19  How.,  491 ; 
11  Abb.,  222. 

The  owner  of  the  equity  of  redemption  is  entitled  to  all  rents,  down 
to  the  period  of  completion,  and  his  right  is  not  affected,  by  the  tenant 
himself  becoming  the  purchaser.  When  the  deed  is  not  ready  at  the 
time  fixed  for  its  delivery,  the  purchaser's  remedy  is,  by  motion  for 
leave  to  pay  the  money  into  court,  or  to  compel  the  completion.  Clason 
vs.  Gorley,  5  Sandf.,  454 ;  10  L.  O.,  237. 

§  268.   Ulterior  Proceedings  in  Other  Cases. — Saile  for 

Assessments. 

m 

Of  a  somewhat  similar  nature  to  the  above,  is  a  sale  for  the  object 
of  paying  or  redeeming  taxes  and  assessments,  charged  on  property  in 
which  several  persons  own  different  interests,  under  the  special  powers 
for  that  purpose,  conferred  by  chapter  327  of  1855,  p.  537,  in  a  proceed- 
ing instituted  under  that  statute.    The  sale  is  made  by  a  referee 
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appointed  for  that  purpose,  and  is  condncted  in  the  same  manner  as  a 
sale  in  foreclosure  or  partition,  the  money  being  applied  in  payment  or 
redemption  of  the  amount  due,  as  the  case  may  require,  and  in  payment 
of  the  costs  of  the  proceeding. 

The  constitutionality  of  the  statute,  and  that  a  title  under  it  binds  all 
parties  and  privies  to  the  proceeding,  precisely  as  in  a  sale  in  partition, 
is  established  by  Jackson  vs.  Bahcock^  16  N.  Y.,  246. 

Any  portion  of  the  property  assessed  may  be -sold  to  pay  taxes  on 
another.  But,  when  a  tax  or  assessment  has  been  actually  paid,  or  as 
soon  as  it  has  been  satisfied  by  sale,  the  power  is  gone.  The  referee 
cannot  proceed  to  sell  the  remainder  of  the  property,  however  advan- 
tageous it  may  appear  to  be  to  do  so.    Powers  vs.  Barr^  24  Barb.,  142. 

Such  a  sale  cannot  be  made  for  the  purposes  of  reimbursement,  nor 
can  property  be  sold,  not  actually  comprised  within  the  assessment. 
NoTsvxyrthy  vs.  Bergh^  16  How.,  316.  See  also  same  casSy  for  form  of 
order,  directing  a  reference,  for  the  purpose  of  conducting  such  sale,  in  a 
manner  calculated  to  provide  for  the  equities  of  the  parties  interested. 

(a^.)  DiVOECE. 

On  the  granting  of  a  decree  for  separation,  or  a  divorce,  by  reason  of 
adultery  of  the  husband,  a  reference,  for  the  purpose  of  ascertaining  the 
amount  of  alimony  to  be  paid  to  the  wife,  may  be  necessary,  and,  unless 
the  amount  be  fixed  by  the  court,  may  be  provided  for  by  the  decree. 
It  may  also  be  moved  for,  and  obtained,  on  special  application.  This  is 
of  course  a  distinct  proceeding  from  the  application  for  alimony  j?^- 
dente  lite^  which  belongs  to  a  different  period  of  the  litigation,  and  will 
be  assessed  upon  different  principles. 

If  a  reference  be  granted,  it  may  also  provide  that  the  referee,  after 
assessing  the  amount  to  be  paid  by  way  of  alimony,  may  report  also  as 
to  the  security  that  should  be  given  by  the  husband.  See  Forrest  vs. 
Forrest,  6  Duer,  102 ;  3  Abb.,  144. 

An  award  of  alimony,  when  made,  remains  conclusive  as  against  the 
husband,  nor,  when  he  is  the  guilty  party,  can  he  impeach  it,  on  the 
ground  of  subsequent  misconduct  on  the  part  of  the  wife.  If  she  delays 
the  application,  it  is  his  duty  to  bring  it  on  himself,  nor  can  he  make  her 
delay  in  the  first  instance,  the  groiind  of  a  motion  for  a  commission  to 
take  testimony,  for  the  mere  purpose  of  impeaching  her  character.  For- 
rest vs.  Forrest,  3  Bosw.,  661 ;  9  Abb.,  289. 

On  an  allegation  of  altered  circumstances  on  the  part  of  the  husband, 
an  application  may  be  made  by  the  wife,  for  an  increased  allowance. 
She  cannot,  however,  make  the  fact  that  she  is  maintaining  a  person 
whom  she  is  not  bound  to  support,  the  ground  for  such  an  application. 
Hoisted  vs.  HaUtedy  5  Duer,  659. 
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On  the  referee's  report  being  made,  it  shonld  be  filed  with  the  clerk, 
as  prescribed  by  rule  32,  and,  after  the  expiration  of  the  eight  days 
allowed  for  exceptions,  application  should  be  made  for  an  order  making 
the  allowance  reported.  The  order,  if  granted,  must  be  entered  in  due 
form,  and  a  copy  served  upon  the  defendant  personally,  the  mode  of  its 
enforcement  being  by  process  of  contempt. 

(6.)  Insolvent  Corporation. 

As  to  the  ulterior  proceedings,  for  collection  and  distribution  among 
its  creditors ;  of  the  property  of  a  corporation,  against  which  judgment 
of  forfeiture  has  been  rendered,  in  a  suit  by  the  attorney-general,  see 
Code,  section  444. 


CHAPTER  VI. 


JUDGMENT  AGAINST  JOINT-DEBTORS. 


§  269.  Staiutory  Proviaiona. 

The  original  proceediugs  for  enforcement  of  a  liability  of  this  descrip- 
tion, are  thus  prescribed  by  section  136,  already  cited  under  the  head 
of  Summons^  but  a  repetition  of  which  will  be  convenient  on  the  present 
occasion : 

§  136.  (115.)  Where  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more,  but  not  on  all  of  them,  the  plaintiff 
may  proceed  as  follows : 

1.  If  the  action  be  against  defendants  jointly  indebted  upon  contract,  he 
may  proceed  against  the  defendant  served,  unless  the  court  otherwise  direct ; 
and,  if  he  recover  judgment,  it  may  be  entered  against  all  the  defendants 
thus  jointly  indebted,  so  far  only  as  that  it  may  be  enforced  against  the 
joint  property  of  all,  and  the  separate  property  of  the  defendants  served, 
and,  if  they  are  subject  to  aiTcst,  against  the  persons  of  the  defendants 
served;  or, 

2.  K  the  action  be  against  defendants  severally  liable,  he  may  proceed 
against  the  defendants  served,  in  the  same  manner  as  if  they  were  the  only 
defendants ; 

3.  If  all  the  defendants  have  been  served,  judgment  may  be  taken  against 
any  or  either  of  them  severally,  when  the  plaintiff  would  be  entitled  to  judg- 
ment against  such  defendant  or  defendants,  if  the  action  had  been  against 
them  or  any  of  thenx  alone. 
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These  provieions  form  a  corollary  to  thoBe  of  the  BeviBed  Statntes  on 
the  same  subject.  Article  L,  title  VI.,  chapter  VI.,  part  III.,  2  R  S., 
377,  378.  Bj  the  latter,  similar  powers  are  given  to  proceed  against 
the  defendants  who  have  been  served,  and  it  is  provided  that,  if  judg- 
ment be  recovered,  it  ^^  shall  be  against  all  the  defendants,  in  the  same 
manner  as  if  all  had  been  served  with  process."  Bj  section  2,  it  is 
enacted,  that  such  judgment  shall  be  conclusive  evidence  of  the  liability 
of  the  defendant  who  was  personally  served  with  process  in  the  suit,  or 
who  appeared  therein  ;  but,  against  everj  other  defendant,  it  shall  be 
evidence  only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability 
of  such  defendant  shall  have  been  established  by  other  evidence ;,  and, 
by  sections  3  and  4,  provisions  are  made  with  respect  to  the  issuing  of 
execution  under  a  judgment  so  entered,  which  will  be  hereafter  noticed 
under  that  head.  These  provisions  are  likewise  made  applicable  to 
proceedings  in  justices'  courts.    See  2  R.  S.,  247,  251. 

The  ulterior  enforcement  of  a  judgment  entered  up  in  this  manner, 
as  against  parties  not  originally  served,  for  the  purpose  of  enforcing 
their  separate  liability,  is  provided  for  by  chapter  II.,  title  XU.,  part 
II.  of  the  Code,  running  as  follows : 

§  375.  (328.)  When  a  judgment  shall  be  recovered  against  one  or  more 
of  several  persons  jointly  indebted  upon  a  contract,  by  proceeding  as  pro- 
vided in  section  136,  those  who  were  not  originally  summoned  to  answer 
the  complaint,  may  be  summoned  to  show  cause  why  they  should  not  be 
bound  by  the  same  judgment,  in  the  same  manner  as  if  they  had  been  origi- 
nally summoned. 

Dates  from  1849.    In  1848,  the  difference  was  merelj  verbal 

§  376.  (329.)  In  case  of  the  death  of  a  judgment-debtor  after  judgment, 
the  heirs,  devisees,  or  legatees  of  the  judgment-debtor,  or  tenants  of  real 
property  owned  by  him  and  affected  by  the  judgment,  may,  after  the  expi- 
ration of  three  years  from  the  time  of  granting  letters  testamentary,  or  of 
administration,  upon  the  estate  of  the  testator  or  intestate,  be  summoned  to 
show  cause  why  the  judgment  should  not  be  enforced  against  the  estate  of 
the  judgment-debtor  in  their  hands  respectively,  and  the  personal  represent- 
atives of  a  deceased  judgment-debtor  may  be  so  summoned,  at  any  time 
within  one  year  after  their  appointment. 

Dates  from  1849.  In  1848,  the  section  was  shorter  and  less  speciflc,  prescribing  no  time 
ftom  which  the  liability  might  be  enforced. 

§  377.  (330.)  The  summons  provided  in  the  last  two  sections  shall  be  Bub- 
scribed  by  the  judgment-creditor,  his  representatives,  or  attorney;  shall 
describe  the  judgment,  and  require  the  person  summoned  to  show  cause 
within  twenty  days  after  the  service  of  the  summons ;  and  shall  be  served  in 
like  manner  as  the  original  summons. 

§  378.  (331.)  The  summons  shall  be  accompanied  by  an  affidavit  of  tfa0 
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penon  subsGribing  it,  that  the  judgment  has  not  been  satisfied,  to  his  knowl- 
edge, or  information  and  belief,  and  shall  specify  the  amount  due  thereon. 

§  379.  (332.)  Upon  such  summons,  the  party  summoned  may  answer  with* 
in  the  time  specified  therein,  denying  the  judgment,  or  setting  up  any  defence 
which  may  have  arisen  sabsequently ;  and,  in  addition  thereto,  if  he  be  pro- 
ceeded against  according  to  section  375,  he  may  make  the  same  defence, 
which  he  might  have  originally  made  to  the  action,  except  the  Statute  of 
Limitations. 

Dates  from  1849.    Same  in  1848,  save  onlj  that  the  exception  at  the  dose  was  omitted. 

§  380.  (833.)  The  party  issuing  the  summons,  may  demur  or  reply  to  the 
answer,  and  the  party  summoned  may  demur  to  tlie  reply,  and  the  issaes 
may  be  tried,  and  judgment  may  be  given,  in  the  same  manner  as  in  an 
action,  and  enforced  by  execution;  or  the  application  of  the  property 
charged  to  the  payment  of  the  judgment,  may  be  compelled  by  attachment, 
if  necessary. 

From  1849.    Less  ftill  in  1848. 

§  381.  (334.)  The  answer  and  reply  shall  be  verified,  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  as  the  answer  and  reply  in  an 
action. 

From  1849.    Substantially  the  same  in  1848. 

§  270.  Original  MfiPtnf  of  Judgment 

The  enactments  of  the  Bevised  Statutes,  above  referred  to,  are  not 
repealed  by  the  Code,  but  are  still  subsisting.    Vide  Sterne  vs.  BenUey^ 

3  How.,  831 ;  1  C.  R,  109. 

The  judgment  ought,  therefore,  in  all  such  cases,  to  be  entered  against 
all  the  defendants,  whether  served  or  not.    Ihid.;  Merrifield  vs.  CooLey^ 

4  How.,  272 ;  MecJumica^  and  Farmers'*  Bank  vs.  Rider^  5  How.,  401 ; 
1  C.  B.  (N.  S.),  61.  The  last  case  goes  to  the  extent  of  holding  that  it 
cannot  be  entered  otherwise,  and  this  seems  to  be  the  correct  conclu- 
sion, notwithstanding  the  permissive  wording  of  section  136,  as  last 
amended;  and  this  view  is  supported  by  Stannard  vs.  Mattice,  7 
How.,  4 ;  OrandaU  vs.  Beach,  7  How.,  271 ;  and  Bridge  vs.  Pay  son, 

5  Sandf,  210. 

This  principle  does  not  apply,  however,  to  the  heirs  of  a  person  dying 
intestate,  and  sued  for  his  debts.  Although  the  statute  of  1837,  Laws 
of  1837,  p.  637,  section  73,  reqnires  them  to  be  sued  jointly,  and  not 
separately,  their  interests,  ^^  inter  m,"  are,  nevertheless,  several ;  and 
they  are  not  joint-debtors,  or  jointly  liable,  but  only  each,  severally, 
for  his  due  proportion.    Kellogg  vs.  Olmsted,  6  How.,  487. 

The  entry  of  judgment  against  a  party  not  served,  binds  all  property 
in  which  he  has  a  joint  interest,  which  may  be  levied  upon  accordingly. 
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Ab  regards  his  separate  estate,  and  also  as  respects  his  person,  it  has  no 
effect  whatever,  unless  by  means  of  the  ulterior  proceedings  about  to  be 
noticed.  It  is  not  even  primA  facie  evidence  of  his  liability,  which 
must  be  rebutted. 

Nor  can  an  action  be  brought,  or  a  collateral  proceeding  sustained, 
upon  the  mere  record  of  the  judgment  against  such  a  person,  without 
collateral  proof  of  his  liability.  OaHey  vs.  Attpinvmll,  4  Comst,,  513. 
See  same  case,  1  Duer,  1 ;  10  L.  O.,  79 ;  affirmed,  3  Kern.,  500. 

A  judgment  of  this  nature,  when  taken,  is  entered  against  all  the 
defendants,  in  the  usual  form.  The  distinction  lies  in  the  subsequent 
proceedings  for  its  enforcement. 

On  suggestion  of  fraud  or  connivance,  a  judgment  of  this  description 
will  be  opened,  as  against  a  defendant  not  served,  to  let  in  his  defence. 
Cleveland  vs.  Porter,  10  Abb.,  407. 

§  271.    Proceedings  under  th^  Code. 

The  provisions  of  chapter  IL,  title  XII.,  as  above  cited,  clearly  point 
out  the  course  to  be  pursued,  for  the  purposes  of  ulterior  enforcement  of 
a  judgment  originally  taken  as  above.  The  proceeding  is  of  a  peculiar 
and  special  nature,  as  regards  the  initiatory  measures. 

The  summons  performs  in  fact  the  office  of  a  complaint,  as  well  as 
that  of  process  strictly  considered.  It  must  describe  the  judgment,  and 
thus,  in  connection  with  the  collateral  affidavit,  furnishes  in  fact  all 
necessary  information  to  the  defendant,  to  enable  him  to  prepare  bis 
defence.  The  notice  of  relief  demanded  is  peculiar,  assuming  the  form 
and  answering  the  purposes  of  an  order  to  show  cause.  Sections  375  to 
377  inclusive. 

It  is  also  peculiar,  inasmuch  as  it  must  be  accompanied  by  an  affidavit, 
to  the  effect  that  the  judgment  has  not  been  satisfied,  and  specifying 
the  amount  due  thereon.  Section  378.  This  paper  completes  the  neces- 
sary statement  for  the  information  of  the  defendant. 

Both  must  be  served  upon  the  defendant  in  the  usual  form.  Section 
377.  The  section  is  silent  as  to  the  mode  of  service  of  the  affidavit.  There 
can  be  no  doubt,  however,  but  that  it  must  accompany  the  summons  in 
its  service,  as  well  as  in  its  preparation,  and  that,  as  in  the  case  of  a 
complaint,  a  copy  may  be  held  sufficient  for  that  purpose.  Till  the 
point  is  decided,  it  might,  however,  be  not  imdesirable  to  serve  a  dupli- 
cate original,  where  the  case  is  important  and  likely  to  be  contested. 

Where,  at  the  expiration  of  the  time  prescribed,  no  cause  is  shown, 
the  plaintiff,  on  the  usual  proof  of  service,  and  that  no  answer  has  been 
received,  should  make  an  application  tor  judgment,  to  the  officer,  and  at 
tlie  time  and  place  mentioned  in  the  summons ;  and  the  order  for  judg- 
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mexkt  may  be  taken  bj  default^  and  as  of  couree,  on  the  above  proof.  The 
upplication  will  necesBarily  be  exparte^  and  the  entry  of  judgment  fol-» 
low,  in  the  usual  manner.  There  does  not  seem  to  be  any  authority  in 
section  246,  for  the  clerk  to  enter  up  judgment  in  these  cases,  without 
the  special  direction  of  the  judge. 

It  seems  that  proceedings  under  section  376,  against  the  heirs,  devi- 
sees, or  legatees  of  a  deceased  judgment-debtor,  must  be  taken  against 
them  all,  though  their  interests  are  several ;  also  that  such  proceedings 
cannot  be  grounded  on  a  joint-debtor's  judgment  under  section  136, 
which,  as  against  any  not  served,  will  be  irr^ular.  KeUogg  vs.  Olmr 
9ted^  6  How.,  487. 

The  proceeding  being  statutory,  the  form  of  summons  prescribed  by 
the  section  must  be  strictly  and  literally  followed,  and  should  not  be 
varied  from  in  any  respect,  nor  will  notice  of  an  application  for  further 
relief  be  sustainable.  See  MiJh  vs.  Thursby  (No.  10),  12  How.,  385 ; 
2  Abb.,  432.  In  the  mme  case  (No.  8),  11  How.,  129,  the  latter  clause 
of  section  376  seems  to  have  been  overlooked. 

See  generally,  as  to  the  power  to  issue  the  summons  in  the  form  pre- 
scribed by  section  375,  as  against  joint-debtoi*s,  Harper  vs.  Bangs^  18 
How.,  457. 

When  the  defendant  is  not  content  to  allow  judgment  to  go  by  default, 
he  may  appear  and  answer. 

When  summoned  under  section  376,  he  will  be  at  liberty  to  deny 
the  judgment,  or  to  set  up  any  defence  which  may  have  arisen  subse- 
quently. 

When  under  section  375,  his  range  of  defence  is  wider,  and  he  may 
also  make  any  defence  which  he  might  have  made  in  tlie  original  action, 
save  only  the  statute  of  limitatipns.  Under  the  Code  of  1848,  that  plea 
might  also  be  taken :  see  Vandenburgh  vs.  Biggs^  3  How.,  316  ;  but 
that  liberty  was  taken  away,  on  the  amendment  of  1849. 

It  is,  of  course,  incompetent  for  the  defendant  to  demur,  and  the 
answer  is,  in  form,  an  answer  to  the  summons  and  affidavit.  In  all  its 
essential  parts,  however,  it  is  identically  the  same  as  an  answer  to  a 
complaint,  and  it  should  be  verified.     Section  381. 

The  answer  being  served,  issue  should  be  joined  by  the  ]>laintiff,  by 
service  of  a  demurrer  or  reply  to  the  answer.  One  or  the  other  should 
be  put  in  in  all  cases,  especially  where  the  answer  contains  any  allega- 
tion of  new  matter.  See  MiUa  vs.  Thursby  (No.  lO),  12  How.,  385 
(388) ;  2  Abb.,  432.  The  proceeding,  though  having  the  effect,  is  not 
in  its  nature  a  regular  action.  Same  case.  See  also  FairchUd  vs. 
Duro/nd^  below  cited.  And  the  provisions  in  section  153,  in  relation  to 
an  ordinary  reply,  and  dispensing  with  it,  unless  a  counter-claim  is  put 
in,  are  clearly  inapplicable.    The  reply  should  be  verified.  Section  381. 
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When  the  replj  contains  any  thing  beyond  a  mere  denial,  the  party 
Bummoned  may  demur  to  it  (section  380) ;  but,  as  a  demurrer  necessarily 
admits  the  allegations  to  which  it  Is  directed,  it  will,  perhaps,  be  impru- 
dent to  do  so,  unless  the  matter  can  be  brought  to  a  clear  issue  of  law. 

The  issue,  when  joined  as  above,  should  be  brought  on  for  trial  in  the 
ordinary  form. 

The  judgment  to  be  entered,  will  be  the  ordinary  money  jadgmeut, 
where  a  party  is  summoned  under  section  376,  or  such  other  adjudication 
as  may  be  proper.  Under  section  376,  the  judgment  will,  of  course,  be 
special.  It  must  be  taken  strictly  in  rem^  as  against  the  estate  sought 
to  be  charged,  in  the  hands  of  heirs,  beneficiaries,  or  representatives,  as 
the  case  may  be.  A  personal  judgment,  against  parties  standing  in  a 
representative  capacity,  will  be  clearly  improper.  MiUs  vs.  Thursby 
(No.  10),  12  How.,  386 ;  2  Abb.,  432.  See  likewise,  aame  case  (No.  8), 
11  How.,  129.  Costs  may  be  awarded,  as  the'  judgment  may,  under^ 
section  380,  be  given,  in  the  same  manner  as  in  an  action.  Same  case,  12 
How.,  386 ;  2  Abb.,  432,  supra.  This  last  point  has  since  been  specially 
provided  for,  by  the  amendment  of  section  307,  in  1857.  See  last  clause 
of  that  section,  contrary  to  the  original  views  of  the  commissioners.  See 
theii-  report,  p.  234,  236. 

The  form  of  the  proper  judgment  in  a  proceeding  against  executors, 
is  given  in  MiUs  vs.  Thursby^  No.  10,  above  cited,  at  12  How.,  385 
(394) ;  also  at  2  Abb.,  432  (440). 

When  rendered  under  section  376,  the  judgment  will  be  enforceable 
by  execution  in  the  usual  manner :  under  section  376,  by  special  execu- 
tion, against  the  estate  of  a  deceased  testator ;  on  leave  of  the  surrogate, 
when  against  representatives ;  or  by  attachment,  when  the  claim  is  sought 
to  be  enforced  against  specific  property.    Section  380. 

The  judgment,  when  taken,  is,  doubtless,  reviewable  by  appeal  in  the 
usual  manner.     See  MiUs  vs.  Thursby^  above  cited,  both  citations. 

It  seems  that  proceedings  of  this  description,  not  being  in  the  nature 
of  a  regular  action,  are  not  removable  into  the  federal  courts.  FairchXH 
vs.  Durandy  8  Abb.,  806. 
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CHAPTER  Vn. 


OF  THE  AMENDMENT  OR  DISCHARGE  OF  JUDGMENTS. 


§  272.  Amendment  of  Judgment. 

Glkab  powers  for  this  purpose  are  conferred  by  sections  178  and  174, 
and  they  have  been  frequently  exercised,  where  the  application  has 
arisen  out  of  a  mere  technical  defect,  and  has  been  ''  in  furtherance  of 
justice."  And  such  a  power  existed  under  the  former  practice.  See 
Clason  vs.  Corley^  4  Seld.,  426 ;  affirming  same  case,  5  Sandf.,  454 ; 
10  L.  O.,  237. 

Bat,  in  order  to  sustain  an  application  of  this  description,  there  must 
have  existed  some  mistake  or  omission  in  the  original  proceeding.  Al- 
terations cannot  be  made  in  the  actual  adjudication,  even  though  direc- 
tions may  have  been  omitted,  which  would  have  been  inserted,  if  they 
bad  been  originally  asked  for.  Jfew  York  Ice  Com/pany  vs.  North 
Western  Insurance  Compwny^  32  Barb.,  534 ;  20  How.,  255 ;  11  Abb., 
419.    Bamard  vs.  Bruce^  21  How.,  360. 

The  view  taken  in  the  New  York  Ice  Compomy  vs.  North  Western 
Insurance  Compcmy  as  to  the  powers  of  the  court  is,  however,  disap- 
proved, and  its  general  authority  to  gram  an  amendment  in  all  cases, 
when  in  furtherance  of  justice,  asserted  by  the  Court  of  Appeals,  in  The 
Same  vs.  The  Same,  23  N.  Y.,  357 ;  21  How.,  296  ;  12  Abb.,  414.  The 
appeal  in  that  case  was,  however,  dismissed,  on  the  ground  that  the 
court  above  had  no  jurisdiction  to  entertain  it,  as  an  appeal  from  the 
order.  See,  generally,  as  to  a  refusal  to  correct  a  voluntary  error, 
Montgomery  vs.  £Ui8,  6  How.,  326.  Nor  will  a  motion  be  entertained, 
to  correct  a  final  decree  regularly  entered  and  enrolled,  unless  by  the 
consent  of  all  parties,  or  in  respect  of  matters  which  are  quite  of  course. 
In  no  other  case,  will  any  alteration  be  made  in  a  decree  on  motion  ; 
the  only  mode  by  which  it  can  be  eflfected  will  be  by  bill  of  review. 
Picabia  vs.  Everanrd,  4  How.,  113. 

And  an  amendment,  if  asked  for,  should  be  for  the  purpose  of  sustain- 
ing, and  not  for  that  of  impeaching  the  judgment.  See  Gaeper  vs. 
AdamSj  24  Barb.,  287.  K  asked  for  the  latter  purpose,  strict  terms  will 
be  imposed. 

However  wide  the  powers  of  section  173,  they  do  not  include  judicial 
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errors  in  rendering  the  judgment  itself;  these  eannot  be  so  corrected. 
Hotaling  vs.  Marshy  14  Abb.,  161. 

Amendments  of  the  proceedings  prior  to  judgment  have,  however, 
been  frequently  allowed  at  a  subsequent  period,  to  be  made  nunc  pro 
tunCy  for  the  purpose  of  curing  mere  irregularities  in  point  of  form,  and 
sustaining  the  proceeding.  See,  as  to  the  filing  of  a  guardian's  bond  in 
partition,  as  of  the  proper  date,  Croghan  vs.  LivingatatijVl  K.  Y., 218; 
6  Abb.,  350  ;  affirming  same  cfiise^  25  Barb.,  236.  See  also,  generally, 
Wight  vs.  Alden,  3  How.,  313  ;  Van  Wyck  vs.  Hardj/y  20  How.,  222 ; 
11  Abb.,  473 ;  Leans  vs.  Jones^  13  Abb.,  427. 

And  proceedings  consequent  on  a  decree,  for  the  purpose  of  cany- 
ing  it  out,  are  also  similarly  amendable.  Eonudne  vs.  MoMiUen^  5 
How.,  318. 

It  is  also  a  frequent  practice,  to  allow  a  judgment  to  be  entered  nunc 
pro  tnnCj  as  of  the  date  of  the  original  adjudication,  for  the  purpose  of 
sustaining  it,  as  where  a  party  has  died  after  verdict  or  decision,  but  before 
actual  entry.  £Me  vs.  Moyer^  8  How.,  244.  And  such  amendment  is 
a  question  solely  between  the  parties,  with  which  outside  creditors  have 
no  right  to  interfere.     See  Mann  vs.  Brooks^  7  How.,  449. 

But,  in  a  case  of  ejectment,  where  there  had  been  great  laches  in  the 
application,  and  one  of  the  defendants  was  still  alive,  the  court  refused 
to  interfere.     Diefendorf  vs.  House^  9  How.,  243. 

In  Sherman  vs.  Fream,  however,  8  Abb.,  33,  where  one  co-defendant 
in  tort  had  died,  and  the  suit  had  been  discontinued  as  to  anotlier,  an 
amendment  was  allowed,  for  the  purpose  of  sustaining  the  judgment  as 
against  a  third. 

A  mere  technical  defect  in  the  summons  was  allowed  to  be  amended, 
in  Sluyter  vs.  Smithy  2  Bosw.,  673.  See  also,  as  to  similar  defects  ia 
proof  of  service,  signature,  &c.,  or  a  similar  error  in  the  complaint,  Far- 
mers^ Loan  and  Trust  Company  vs.  Dickson^  17  How.,  477 ;  9  Abb.,  61. 

But  a  jurisdictional  defect,  such  as  an  imperfect  service  by  publica- 
tion, is  unamendable.  Kendall  vs.  Washburn^  14  How.,  380 ;  Cook  vs. 
Farren,  34  Barb.,  95  ;  21  How.,  286 ;  12  Abb.,  369 ;  FiO^e  vs.  Ander- 
son^ 33  Barb.,  71 ;  12  Abb.,  8.  See,  however,  as  to  mere  alight  tech- 
nicalities, Van  Wyck  vs.  Hardy.  20  How.,  222 ;  11  Abb.,  473. 

A  technical  defect  in  the  proceedings  at  or  consequent  upon  trial,  as 
an  omission  to  enter  a  formal  rule,  carrying  into  effect  the  decision  of 
the  court,  is  amendable,  or  should  be  disregarded.  Whitehead  vs.  P^ 
oare^  9  How.,  35.    See  also  Dart  vs.  McAdam^  27  Barb.,  187  (192). 

And  the  docket  of  a  judgment  is  amendable.  Sears  vs.  JBumham^ 
17  N.  Y.,  445. 

So  likewise,  as  to  a  judgment  of  affirmance,  in  matter  not  affecting  tbei 
merits.    JSagUy  vs.  Bnyum^  3  £.  D.  Smith,  66. 
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Where  the  defendant  was  guilty  of  laches^  in  his  application  to  vacate 
a  judgment  by  default  on  the  ground  of  irregularity,  the  plaintiff  was^^ 
allowed  to  amend  technical  defects,  that  would  otherwise  have  been  fatal. 
Jones  vs.  United  States  Slate  Company^  16  How.,  129. 

The  power  to  allow  a  pleading  to  be  amended  after  judgment,  though 
existent,  should  be  cautiously  exercised.  An  application  for  that  pur- 
pose was  denied  in  Field  vs.  Hawxhurst^  9  How.,  75. 

When  granted,  the  amendment  should  be  carried  into  effect,  by  means 
of  the  order,  which  should  contain  special  provisions  on  the  subject,  and 
that  order  should  be  appended  to  the  judgment-record.  It  is  not  proper 
to  make  an  actual  obliteration  or  erasure  in  the  record.  The  passages 
stricken  out  may,  however,  be  marked  by  brackets  or  lines  of  distinction, 
and  an  entry  made  in  the  margin  referring  to  the  order ;  or  the  judg- 
ment itself,  if  amended,  may  be  entered  at  length,  if  the  party  so 
,desire.    Sluyter  vs.  Smithy  2  Bosw.,  673. 

Where  the  defendant  has  been  sued  by  a  wrong  name,  an  ex  parte 
order  for  amendment  of  the  record,  even  if  admissible,  will  have  no 
effect  in  sustaining  an  intermediate  execution,  or  a  sale  under  it.  They 
will,  on  the  contrary,  be  wholly  void.  Famham  vs.  HUdreth^  32  Barb., 
277. 

As  to  the  correction  of  the  record,  in  a  case  where  one  of  the  defend- 
ants had  not  actually  appeared,  but  judgment  had  been  taken  by  mis- 
take in  his  favor,  see  Keyes  vs.  Mmdtrie^  1  Bosw.,  629. 

§  273.  Setting  Aside  for  Irregularity. 

Where  any  irregularity  has  taken  place,  either  in  the  entry  of  judg- 
ment, or  in  the  proceedings  leading  to  that  entry,  a  motion  of  this  nature 
will  always  be  sustainable. 

If  irregularity  be  shown,  in  matter  of  substance,  it  will,  as  a  general 
mle,  be  granted ;  but,  if  the  defect  complained  of  be  purely  technical, 
and  there  are  no  real  merits  in  the  case,  it  may  be  refused. 

The  application  must  be  made  by  motion,  on  the  ordinary  notice. 

The  relief  asked  for,  should  be  to  the  effect  that  the  judgment  and  all 
proceedings  thereunder  may  be  set  aside  and  vacated,  and  that  all 
proper  directions  may  be  given  consequent  thereon,  subjoining  a  de- 
mand for  further  relief,  and  the  costs  of  the  motion,  which  will,  as  a 
general  rule,  be  granted,  where  subs tanti  al  irregularity  is  shown.  Where 
execution  has  been  issued,  and  a  levy  made,  or  any  other  actual  pro- 
ceedings consequent  upon  the  judgment  have  been  had,  it  will  be  better 
specially  to  refer  to  them,  and  to  ask  the  necessary  fm'ther  relief;  and 
the  judgment  should  be  sufficiently  described. 

The  moving  affidavits  must  clearly  substantiate  the  irregularities 
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complained  of,  and  such  irregularities  must  also  be  specified  upon  the 
face  of  the  notice.  Eule  39,  Helover  vs.  Forbes^  22  How.,  477.  See,  as 
to  what  will  be  a  sufficient  statement.  Hicks  vs.  Brennom,^  10  Abb,,  304. 

Nor  can  a  motion  to  set  aside  a  judgment  be  repeated,  on  grounds 
known  at  the  time  it  was  first  brought  forward.  The  moving  party  is 
bound  to  bring  forward  all  his  objections  in  the  first  instance.  PaJdi- 
son  vs.  Bacon^  21  How.,  478 ;  12  Abb.,  142. 

It  is  competent  to  show  on  the  face  of  the  moving  affidavits,  any  col- 
lateral facts,  tending  to  show  irregularity,  or  a  failure  to  acquire  jurisdic- 
tion. See,  as  to  service  by  publication,  Fiske  vs.  Anderson^  33  Barb., 
71 ;  12  Abb.,  8. 

When  a  stay  of  proceedings  is  desirable,  as  will  ordinarily  be  the 
case,  a  collateral  order  may  be  obtained,  or  the  question  may  be  brought 
up  by  order  to  show  cause,  including  the  stay  required,  if  such  an  order 
can  be  procured. 

The  stay  must,  however,  be  obtained  in  good  faith,  and  the  moving 
party  cannot  take  advantage  of  it  for  his  own  purposes.  An  assign- 
ment made  under  such  circumstances,  was  declared  to  be  void,  in  Jaques 
vs.  Greenwood^  12  Abb.,  232. 

Where  the  application  is  to  set  aside  a  judgment  obtained  by  default, 
the  usual  affidavit  of  merits  should  be  made,  or  its  substance  incorpo- 
rated in  the  moving  papers.  See  Hunter  vs.  Lester^  18  How.,  347 ;  10 
Abb.,  260. 

As  a  general  rule,  the  application  must  be  made  at  special  terra,  and 
this,  even  when  the  judgment  was  entered  at  general  term,  where  the 
point  in  which  the  irregularity  was  involved,  was  not  before  that  branch 
of  the  court.  Ayres  vs.  Comll^  9  How.,  573 ;  De  Agreda  vs.  Ma/iM^  1 
Abb.,  130.  But  not  so,  in  respect  of  matter  connected  with  the  actnal 
adjudication  above.  In  that  case,  the  motion  must  be  made  at  general 
term.     Coming  vs.  Powers^  9  How.,  64. 

A  motion  of  this  nature  can  only  be  made  by  a  party  to  the  judg- 
ment, not  by  a  stranger  tp  the  record.  Murray  vs.  Judson^  5  Seld.,  73. 
But,  where  the  judgment  has  been  entered  up  as  an  invalid  confession, 
or  upon  impeachment  of  fraud,  it  has  been  held  that  it  may  be  set  aside, 
on  the  motion  of  any  party  interested  in  impeaching  it.  See  Brid^i- 
becker  vs.  Mason^  16  How.,  203.  See,  however,  as  to  the  power  to  let 
sureties  in  to  defend  an  action  against  their  principal,  Jeu>ett  vs. 
Ch^ane^  35  Barb.,  208 ;  13  Abb.,  97. 

It  must  be  made,  under  any  circumstances,  within  one  year  fi-om  the 
entry  of  judgment  (section  174).  See  Van  Benthuysen  vs.  Lyle^  8  How., 
312 ;  Cook  vs.  Dickerson^  1  Duer,  679 ;  Whitehead  vs.  Pecare^  9  How., 
35 ;  Whitney  vs.  Kenyon^  7  How.,  458 ;  Par^k  vs.  Chv/rch^  5  How.,  381 ; 
1  C.  E.  (N.  S.),  47.     See  also  PoU&r  vs.  Bowland,  4  Seld.,  448. 
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And  not  only  so,  but  it  must  also  be  made  with  due  diligence,  imme- 
diately on  the  irregularity  being  discovered.  K  the  party  complaining 
of  the  irregularity  delays  his  application,  it  may  probably  be  refused, 
and  an  amendment  allowed  to  be  made  by  his  adversary,  for  the  purpose 
of  supplying  the  defect,  which  otherwise  might  not  have  been  admitted. 
Jones  vs.  United  States  Slate  Company,  16  How.,  129 ;  Patterson  vs. 
Chaves,  11  How.,  91 ;  Martin  vs.  Lott,  4  Abb.,  365 ;  Bogardus  vs. 
Livingston^  2  Hilt.,  236.     See  also  Whitney  vs.  KimhaU,  6  Bosw.,  690. 

And,  if  the  irregularity  be  in  the  preliminary  proceedings,  the  defend- 
ant must  move  to  set  it  aside  at  once,  or  the  defect  will  be  waived.  If 
he  delays  his  application  until  after  judgment,  it  will  be  too  late,  and 
that  judgment,  though  irregular,  will  be  permitted  to  stand.  Myers  vs. 
OverUm,  4  E.  D.  Smith,  428 ;  2  Abb.,  344 ;  Collins  vs.  Byan,  32  Barb., 
647 ;  HiUan  vs.  Thurston,  1  Abb.,  318.  Nor  can  a  judgment  be  collat- 
erally impeached,  in  respect  of  errors  of  this  description.  BurTchavdt 
vs.  Sanford,  7  How.,  329. 

The  above  rules,  however,  do  not  apply  to  those  cases,  where  a  judg- 
ment is  impeached  for  want  of  jurisdiction.  Where  this  is  the  fact,  the 
motion  may  be  made  at  any  time.  HaUett  vs.  Rigkters,  13  How.,  43 ; 
BonneU  vs.  Henry,  13  How.,  142. 

If  the  motion  be  successful,  the  order  should  be  drawn  up,  entered, 
and  served  in  the  usual  manner.  Special  instructions  should  be  insert- 
ed in  it  to  the  clerk  of  the  court,  and  to  the  clerks  of  any  counties  in 
which  the  judgment  has  been  docketed,  directing  them  to  make  the 
neces6ai*y  entries  in  the  judgment-books,  for  the  purpose  of  discharging 
the  lien  as  regards  real  property,  and  also  to  the  sheriff  or  sherifls,  if  exe- 
cution has  been  issued,  prescribing  the  discharge  of  any  levy,  if  made, 
and  the  suspension  of  fm'ther  proceedings  on  such  executions. 

The  prevailing  party  should  see  that  such  entries  are  made  by  the 
clerk.  He  should  also  obtain,  and  forward  to  the  clerk  of  every  county 
in  which  the  judgment  has  been  docketed,  a  transcript,  showing  the 
vacai/ur,  in  order  to  the  making  of  similar  entries,  so  as  to  discharge 
the  lien,  wherever  existent  If  execution  have  been  issued,  a  certified 
copy  of  the  order  must  be  served  upon  the  sheriff  or  sheriffs,  as  the  case 
may  be. 

On  a  motion  of  this  description,  a  feigned  issue  cannot  be  granted, 
nnder  the  common  demand  for  further  relief;  if  an  appropriate  remedy, 
it  must  be  specially  asked  for.    Mann  vs.  Brooks,  7  How.,  449. 

In  Whitehead  vs.  Pecare,  9  How.,  35,  the  general  principle  is  laid 
down  that,  under  section  176,  the  court  is  bound  to  disregard,  or  order 
amended,  any  defect  in  the  entry  of  judgment,  which  does  not  affect 
the  substantial  rights  of  the  adverse  party. 
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(a.)  When  Granted. 

Any  substantial  irregularity  will,  as  above  noticed,  form  ground  for 
an  order  to  vacate,  and,  where  the  defect  is  in  any  manner  of  a  jurisdics- 
tional  nature,  or  where  it  involves  surprise,  or  any  thing  in  the  nature 
of  unfairness,  towards  the  party  against  whom  the  judgment  has  been 
taken,  the  granting  of  the  motion,  if  made  in  due  time,  will  be  nearly 
as  of  course. 

The  following  may  be  mentioned  as  a  few,  amongst  many  instances, 
in  which  this  description  of  relief  has  been  extended  : 

When  the  summons  has  been  defective,  as  being  issued  under  the 
wrong  subdivision  of  section  129,  and  judgment  has  been  entered  by 
default ;  or,  when,  the  summons  being  issued  under  subdivision  2,  the 
judgment  has  been  entered  under  Subdivision  1,  without  the  proper  pro- 
ceedings, on  application  to  the  court.  McNeff  vs.  ShorU  14  How.,  ^3 ; 
CM  vs.  DunJcin,  19  How.,  164 ;  reversing  sams  case,  17  How.,  97. 

Or,  when  a  summons,  duly  issued,  has  been  improperly  or  insuffi- 
ciently served.  WiUimns  vs.  Van  Valkenburff,  16  How.,  144 ;  BulM^y 
vs.  Bvlkdey,  6  Abb.,  307.  Or,  where  it  has  not  been  served  at  all,  but 
the  defendant  attempted  to  be  brought  in  in  another  manner.  AHn 
vs.  Albany  and  Norikem  Railroad  Company,  14  How.,  337. 

Service  on  an  elector,  on  election  day,  is  an  irregularity  of  this 
description,  rendering  the  judgment  void.  Bierce  vs.  Smith,  2  Abb., 
411 ;  Weeks  vs.  Noxon,  1  Abb.,  280 ;  11  How.,  189.  But  not  so,  it 
seems,  with  regard  to  service  on  the  Sabbath.  Marks  vs.  Wilsoji,  11 
Abb.,  87. 

And  even  a  mere  technical,  as  distinguished  from  a  substantial  irreg- 
ularity in  service,  will  not  be  corrected,  after  judgment  by  default, 
where  merits  are  not  sworn  to.  Hunter  vs.  Lester,  18  How.,  347;  10 
Abb.,  260;  Myers  vs.  Overtm,  4  E.  D.  Smith,  428 ;  2  Abb.,  344. 

Any  irregularity  or  defect  in  proceedings  for  service  by  publication, 
or  substituted  service,  under  the  statute  of  1853,  will  render  the  judg- 
ment void.  Jones  vs.  Derby,  1  Abb.,  458;  CoUins  vs.  Campfidd,  9 
How.,  519 ;  Back  vs.  CrusseU,  2  Abb.,  386 ;  Foot  vs.  Harris,  2  Abb., 
454 ;  KendaU  vs.  Washburn,  14  How.,  380 ;  Cook  vs.  Farren,  34  Barb., 
95 ;  21  How.,  286 ;  12  Abb.,  359 ;  Niles  vs.  Vanderzee,  14  How.,  547; 
HaigJU  vs.  Husted,  4  Abb.,  348;  aflSrmed,  5  Abb.,  170;  Warre^i  vs. 
Tiffany,  17  How.,  106 ;  9  Abb.,  ^^ ;  Titus  vs.  Relyea,  16  How.,  371 ; 
8  Abb.,  177 ;  HaUett  vs.  Rigliters,  13  How.,  43 ;  Fiske  vs.  Anderson, 
33  Barb.,  71 ;  12  Abb.,  8.  See  also  generally,  as  to  publication,  Rathr 
hone  vs.  Clarke,  9  Abb.,  66,  note.  See  likewise,  as  to  a  failure  to 
acquire  jurisdiction  on  other  grounds.  Dresser  vs.  French,  7  How.,  350. 
See,  in  addition,  as  to  disregai'ding  an  ultra-technical  objectiou,  Jaojuir' 
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son  VS.  Van  Erben^  2  Abb.,  315 ;   Van  Wych  vs.  Hardy,  20  How.,  222 . 
11  Abb.,  473. 

Judgment,  predicated  upon  irregular  service  of  an  amended  com- 
plaint, was  set  aside  in  Mercier  vs.  PearUtone,  7  Abb.,  325.  So  also, 
it  has  been  held,  where  the  complaint  is  in  itself  irregular,  the  judgment 
will  be  void.    Field  vs.  Morse,  7  How.,  12. 

Judgment  taken,  without  service  of  a  copy  of  the  complaint,  after 
actual  demand,  was  set  aside  in  Walsh  vs.  Kiershadt,  8  Abb.,  418. 

The  entry  will  also  be  irregular,  if  made,  pending  a  binding  stay  of 
proceedings.  Clumpha  vs.  Whiting,  10  Abb,,  448  ;  Fitch  vs.  Hall,  18 
How.,  314 ;  Colt  vs.  Wheeler,  12  Abb.,  388.  Or,  with  actual  knowledge 
of  a  stay  being  granted,  though  before  service  of  the  order  granting 
it.  Warren  vs.  Wendell,  13  Abb.,  187.  Or,  during  an  actual  extension 
of  the  time  to  answer.  Braisted  vs.  Johnson,  5  Sandf.,  671.  See  like- 
wise SchuchxiTdt  vs.  Roth,  10  Abb.,  203. 

A  judgment  entered  for  supposed  want  of  answer,  disregarding  one 
which  has  been  actually  and  regularly  served,  and  is  correct  in  point 
of  form,  though  returned  for  some  alleged  defect,  will  be  invalid. 
Strout  vs.  Curran,  7  How.,  36 ;  Waggoner  vs.  Brown,  8  How.,  212 ; 
Williams  vs.  Rid,  11  How.,  374 ;  5  Duer,  601 ;  Bergman  vs.  Howell, 
3  Abb.,  329;  Spencer  vs.  TooJcer,  21  How.,  333;  12  Abb.,  353.  So 
likewise,  where  the  answer  was  attempted  to  be  served  in  due  time  and 
with  due  diligence,  the  actual  omission  being  attributable  to  the  act  of 
the  plaintiff's  attorney.  Lord  vs.  VanderJmrgh,  6  Duer,  703;  16 
How.,  363. 

When  an  answer  has  once  been  returned  for  undue  service,  an  omis- 
sion to  send  it  back  again,  if  served  and  left  a  second  time,  will  not 
render  the  judgment  irregular.    Jaxxibs  vs.  Marshall,  6  Duer,  689. 

Judgment  entered  up  in  a  suit,  actually  abated  at  the  time  of  entiy, 
and  not  duly  revived,  has  been  held  void.  Holmes  vs.  Honie,  8  How., 
383 ;  Gerry  vs.  Post,  13  How.,  118  ;   Warren  vs.  Eddy,  13  Abb.,  28. 

Judgment  by  default  at  the  call  of  the  cause,  taken  against  a  defend- 
ant not  served  with  notice  of  trial,  will  be  void.  Tra>cy  vs.  New  York 
Steam  Faucet  Manufacturing  Company,  1  E.  D.  Smith,  349.  So  also, 
as  to  an  inquest.  Potter  vs.  Damson,  8  Abb.,  43.  So  also,  where  taken 
*  against  partners,  on  an  offer  made  by  one  only,  without  the  consent  of 
the  other.  Binney  vsT  Le  Gal,  19  Barb.,  592 ;  1  Abb.,  283 ;  Blodget 
vs.  Conklin,  9  How.,  442 ;  BridenbecJcer  vs.  Mason,  16  How.,  203.  See, 
however,  Lahey  vs.  Kingon,  22  How.,  209 ;  13  Abb.,  192. 

The  numerous  cases  in  which  judgment  on  an  irregular  confession  has 
been  vacated,  have  been  already  fully  cited  and  commented  upon,  in 
book  ni.,  chapter  HI.,  section  48. 

Wliere  an  order  of  reference  has  been  improperly  granted,  a  judg- 
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ment,  entered  up  on  the  report  taken  under  it,  will  not  stand.  Sharp 
vs.  May<yi^  of  New  York,  18  How.,  313 ;  9  Abb.,  426 ;  affirmed,  31 
Barb.,  578 ;  19  How.,  193.  See  likewise,  where  the  referee  has  pro- 
ceeded in  an  unauthorized  manner,  Brush  vs.  MuLlany^  12  Abb.,  344. 

If,  when  called  on  in  its  order,  the  cause  is  irregularly  disposed  o^ 
by  being  sent  to  a  sheriff's  jury,  the  proceedings  will  be  set  aside. 
Giberto7i  vs.  Fleischel^  5  Duer,  652. 

Where,  on  inquest  taken  by  the  court,  its  decision  in  writing  was  not 
filed,  the  judgment  was  held  irregular.     Burger  vs.  Baher^  4  Abb.,  11. 

So  also,  where,  on  a  default  suffered,  proper  primd  facie  proof  was 
not  given  of  the  plaintiff's  case,  denied  by  the  answer.  Patten  vs. 
Hazewell^  34  Barb.,  421. 

Judgment  taken  by  default,  for  relief  not  demanded,  or  in  excess  of 
that  demanded  by  the  complaint,  will  be  void.  Simonson  vs.  Blah, 
20  How.,  484 ;  12  Abb.,  331 ;  Hard  vs.  Leavenworth,  1  C.  K.  (N. 
S.),  278.  ' 

A  judgment  entered  by  a  defendant,  for  costs  resting  in  the  discretion 
of  the  court,  where  no  actual  award  had  been  made,  was  set  aside  in 
Ba/nh  of  Attica  vs.  Wolf  18  How.,  102. 

So  also,  as  to  a  judgment  entered  in  favor  of  a  defendant,  for  costs  to 
which  he  was  not,  in  fact,  entitled.  Van  Schoning  vs.  Bicohanan,  23 
How.,  164 ;  14  Abb.,  85  ;  affirming  sarne  case,  23  How.,  44. 

Where  the  defendant  is  entitled  to  notice  of  assessment,  judgment 
entered  up  without  it,  will  be  irregular.  Quhi  vs.  Tilton,  2  Dner,  648. 
Not  so,  however,  where  judgment  is  taken  for  an  admitted  balance,  allow- 
ing a  counter-claim  in  full.  Bobbins  vs.  Watso7u  22  How.,  293.  And, 
an  order  for  assessment  by  a  sheriff's  jury,  taken  ex  parte,  after  appear- 
ance, will  be  set  aside.  Saltus  vs.  Kip,  5  Duer,  646;  12  How.,  342; 
2  Abb.,  382.  So  likewise,  a  reference  to  ascertain  damages,  instead  of 
assessing  them  by  a  sheriff's  jury,  will  be  vacated.  Hewitt  vs.  Howell, 
8  How.,  346. 

A  judgment,  actually  extinguished,  cannot  be  acted  upon,  and  any 
proceedings  taken  under  it  will  be  set  aside.  Craft  vs.  Merrill,  4 
Kern.,  456.     See  also  Truscott  vs.  King,  2  Seld.,  147. 

When  an  attorney  has  appeared  for  a  party  without  authority,  the 
court  will,  as  a  general  rule,  decline  to  set  aside  a  judgment  founded  on 
such  appearance,  and  leave  the  party  to  his  remedy  against  the  attor- 
ney, unless  he  be  shown  to  be  insolvent.  See  Bogardus  vs.  Limngstwh 
2  Hilt,  236.  In  such  last-mentioned  case,  the  party  will  be  let  in  to 
defend,  on  terms.  ^eaBlodgett  vs.  ConMin,  9  How.,  442.  In  EUs- 
worth  vs.  Camphell,  however,  31  Barb.,  134,  it  is  held  that,  where  an 
attorney  has  so  acted,  to  the  prejudice  of  a  party  who  has  not  employed 
him,  it  is  a  wrongful  act,  and  one  which  the  courts  are  bound  to  redress, 
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without  compelling  the  party  to  seek  his  remedy  against  the  attorney. 
And,  where  a  person,  not  an  attorney,  has  acted  without  full  authority, 
judgment  entered  by  him  will  be  set  aside.  Roy  vs.  Harley^  1  Duer, 
637 ;  10  L.  O.,  29. 

A  partially  irregular  judgment  was  corrected,  on  motion,  by  striking 
out  the  irregular  portion,  in  SheaTrmcm  vs.  Justice^  22  How.,  241.  See 
also,  as  to  modifying  a  judgment,  erroneous  in  part,  Walsh  vs.  Rutgers 
Fire  Insurance  Compa/ny^  13  Abb.,  33. 

(J.)  When  Eefused. 

An  alleged  parol  agreement  for  the  cancelling  of  a  judgment,  will  not 
be  recognized,  in  opposition  to  the  oath  of  the  adverse  party.  Nor  will 
a  motion  to  vacate  a  judgment  be  entertained,  after  it  has  been  paid. 
MvRi^an  vs.  Brofhy^  8  How.,  135. 

A  judgment,  taken  pending  an  appeal  from  an  order,  where  no  stay 
of  proceedings  has  been  granted,  is  regular,  and  will  not  be  set  aside. 
Bac4yn  vs.  Reading^  1  Duer,  622  ;  11  L.  O.,  122. 

Where  judgment  had  been  entered  against  a  married  woman,  for 
goods  obtained  by  her  by  means  of  fraudulent  representations  of  her 
being  single,  the  court  refused  to  set  aside  the  judgment  on  motion,  and 
left  her  to  such  remedy  as  she  might  have,  by  way  of  appeal.  Genet 
vs.  Duseribury^  2  Duer,  679  ;  11  L.  O.,  355. 

Where  the  irregularity  sought  to  be  impeached,  was  purely  technical, 
and  no  real  merits  had  been  shown,  or  where  an  original  defect  had 
been  in  fact  corrected,  the  courts  have  refused  to  interfere.  See  Gor- 
don vs.  Sterling^  13  How.,  405  ;  New  York  Cent/ral  Insurance  vs. 
Kelsey^  13  How.,  535  ;  Jacquirson  vs.  Van  Erben^  2  Abb.,  315  ;  Henry 
vs.  BoWj  20  How.,  215 ;  Lewis  vs.  Jones^  13  Abb.,  427. 

So  also,  where  its  alleged  existence  was  not  clearly  made  out,  Donadi 
vs.  New  York  State  Mutual  Insurance  Company^  2  E.  D.  Smith,  519. 

Where  the  right  of  the  party  to  judgment  was  clear,  though  he  had 
entered  it  up  in  an  irregular  manner,  a  vacatur  was  refused.  Runnell 
vs.  Griffin,  8  Abb.,  39. 

Judgment  entered,  on  return  of  an  answer,  served  before  the  com- 
plaint was  drawn,  was  held  regular,  in  Phillips  vs.  Prescott,  9  How., 
430.  So  also,  where  an-  amended  answer,  which  was  in  fact  a  nullity, 
that  previously  served  not  being  amendable,  was  omitted  to  be  returned. 
Farrand  vs.  JSerbeson^  3  Duer,  655.  See  also,  as  to  the  inutility  of  an 
attempt  to  re-serve  an  irregular  answer,  already  returned,  Jacobs  vs. 
Marshall,  6  Duer,  689. 

A  judgment  entered,  on  returning  an  answer  omitted  to  be  verified, 
was  sustained,  no  proof  being  adduced  to  show  that  the  omission  was 
warranted,  in  Lynch  vs.  Todd,  13  How.,  546. 
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Where  a  settlement  was  obtained  by  fraud  of  the  adverse  party, 
before  judgment  was  perfected,  an  entry  subsequently  made,  in  disre- 
gard of  such  settlement,  was  refused  to  be  vacated.  JfarqtuU  vs. 
Midvy,  9  How.,  460. 

A  second  judgment  for  the  same  sum,  though  irregularly  entered,  was 
allowed  to  stand,  where  the  debtor  had  contrived,  by  fraud,  to  procure 
satisfaction  of  one  previously  taken.     Weed  vs.  Pendleton^  1  Abb.,  51. 

Where  the  conduct  of  a  defendant,  seeking  to  vacate  a  judgment  for 
want  of  due  service  on  him,  had  been  evasive,  the  judgment  was 
directed  to  stand  as  security,  though  he  was  allowed  to  come  in  and 
defend  on  terms.     Southwell  vs.  Marryatt^  1  Abb.,  218. 

And  a  motion  of  this  nature  was  denied  altogether,  where  the  defend- 
ant, originally  cognizant  of  the  irregular  service,  had  delayed  his  appli- 
cation until  after  judgment  and  execution.  JIUton  vs.  ThursU/ii^  1 
Abb.,  318. 

A  question,  as  to  irregularity,  must  be  raised  by  motion,  in  the  court 
in  which  the  judgment  has  been  entered.  It  cannot  be  raised,  upon 
appeal  to  a  higher  tribunal.     IngerscU  vs.  Bostwick,  22  N.  Y,,  425. 

§  274.  Opening^  as  Matter  of  JFavor. 

Applications  of  this  nature  fall  more  peculiarly  under  the  powers 
conferred  by  section  174,  especially  that  part  of  it  providing  that  the 
court  '^  may  also,  in  its  discretion,  and  upon  such  terms  as  may  be  just, 
at  any  time  within  one  year  after  notice  thereof,  relieve  a  party  from  a 
judgment,  order,  or  other  proceeding  taken  against  him,  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect." 

This  subject  has  been  already  touched  upon  incidentally,  under  many 
of  the  heads  above  entered  upon,  especially  under  those  of  judgment 
upon  inquest,  or  by  default,  and  it  will  be  here  considered  only  in  its 
more  general  aspect. 

The  proceedings  for  the  purpose  are  substantially  the  same  as  those 
on  a  motion  on  the  ground  of  irregularity,  as  treated  of  in  the  last  sec- 
tion. The  application  must  be  noticed,  grounded  on  affidavits,  brought 
on,  and  disposed  of  in  the  same  manner,  and,  on  the  relief  being  granted, 
the  same  measures  must  be  taken  by  the  me ving.  party,  to  procure  a 
due  entry  of  the  vacatur  of  the  judgment,  if  granted,  in  order  to  dis- 
charge its  lien.  If,  on  the  contrary,  the  judgment  be  directed  to  stand 
as  security,  the  entry  and  service  of  the  order,  is  all  that  will  be  admis- 
sible, until  further  action  by  the  court.  The  motion  must  be  noticed  for 
a  special  term,  but,  in  the  first  district,  may  be  made  to  a  justice  out  of 
court.     See  Lowher  vs.  Mayor  of  New  Torh^  5  Abb.,  325. 

The  moving  affidavit  should,  in  all  cases  of  motion,  on  the  part  of  the 
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defendant,  comprise  the  substance  of  an  affidavit  of  merits,  unless  one 
has  been  already  filed  and  served.  Where  the  application  is  to  open  a 
judgment  taken  by  default,  the  nature  of  the  proposed  defence  should 
be  disclosed,  either  by  substantive  statements  in  the  affidavit,  or  by  pre- 
paring, and  serving  with  the  moving  papers,  a  copy  of  the  proposed 
answer.  The  date  of  the  entry,  or  service  of  notice  of  the  judgment, 
should  in  every  instance  appear.  The  case  must  also  be  clearly  brought 
within  some  one  or  more  of  the  four  grounds  of  motion  prescribed  by 
section  174,  and  circumstances  must  be  stated  in  detail,  to  substantiate 
this,  by  sufficient  allegations  of  fact ;  and,  if  the  motion  is  not  made 
immediately  after  the  entry  of  judgment,  the  delay  must  be  fully  ex- 
plained, so  as  to  rebut  the  imputation  of  want  of  due  diligence  in  the 
application.  If  the  judgment  is  in  course  of  actual  or  anticipated 
enforcement,  a  stay  of  proceedings  should  be  applied  for,  either  separ- 
ately by  ex  parte  proceeding,  or  by  bringing  up  the  question  by  means 
of  an  order  to  show  cause. 

In  Wetnwre  vs.  Law^  34  Barb.,  516 ;  22  How.,  130,  it  was  held  that  a 
motion  of  this  nature  might  be  sustained,  on  proof  of  facts  arising  since 
the  judgment  was  entered,  of  such  a  nature  as  to  render  it  clear  that 
such  judgment  ought  not  to  be  executed,  provided  those  facts  were 
undisputed. 

The  successful  party  has  been  held  to  be  equally  entitled  to  relief  in 
this  respect,  as  he  would  have  been,  in  case  the  judgment  had  been  ren- 
dered against  him.  He  comes  within  the  spirit,  though  not  within  the 
letter  of  the  section.    Montgomery  vs.  EUis^  6  How.,  326. 

By  2  E.  S.,  246,  sections  116,  117,  special  power  was  given  to  the 
Courts  of  Common  Fleas  to  stay  proceedings  upon,  and  to  set  aside  jus- 
tices' judgments,  on  allegation  that  they  were  entered  up  with  intent 
to  defraud  creditors,  on  application  of  any  outside  creditor,  and  the  same 
power  is  doubtless  possessed  by  the  present  county  courts. 

But,  in  the  courts  of  higher  jurisdiction,  a  judgment  cannot  be 
impeached  on  motion  of  a  person  not  a  party  to  the  record,  save  only 
in  the  case  of  those  entered  on  confession,  to  which,  in  fact,  the  provision 
of  the  Revised  Statutes,  above  alluded  to,  primarily  refers.  See  Jackson 
vs.  Sheldon,  9  Abb.,  127. 

The  Marine  Court  has  special  power  to  open  upon  motion,  a  judgment 
entered  by  default ;  but,  when  the  application  is  made  in  relation  to  a 
case  which  has  been  tried,  on  the  ground  of  fraud  or  irregularity,  it  can 
only  be  reached  through  its  general  term,  by  means  of  an  appeal.  Mar- 
tin vs.  The  Mayor  of  New  York,  20  How.,  86  ;  11  Abb.,  295 ;  affirmed, 
12  Abb.,  243. 

By  chapter  489  of  1859,  section  5,  p.  1127,  special  authority  is  given 
to  the  comptroller  of  the  city  of  New  York  to  take  means,  in  the  name 
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of  the  corporation,  to  open  and  reverse  any  judgments  obtained,  or 
to  be  obtained  against  the  latter  body,  by  collusion,  or  founded  on 
fraud. 

The  Marine  Court  cannot  entertain  an  application  of  this  description 
by  way  of  motion,  but  only  through  the  medium  of  appeal.  Martin 
vs.  The  Mayor  of  New  Yorh^  svpra. 

But,  in  the  higher  tribunals,  relief  of  this  nature  has  been  extensively 
administered,  and  similar  jurisdiction  had  been  previously  exercised, 
under  the  general  powers  of  the  court,  on  the  application  of  the  officer 
in  question,  in  his  character  of  an  individual  tax-payer,  in  Lovi^r  vs. 
The  Mayor  of  New  York,  26  Barb.,  262 ;  15  How.,  123 ;  5  Abb.,  484; 
affirming,  with  modifications,  same  case^  5  Abb.,  325. 

Kelief,  as  above  noticed,  has  been  recently  granted  under  this  statute, 
in  the  following  cases  :  Sharp  vs.  The  Mayor  of  New  YorJc^  31  Barb., 
572 ;  18  How.,  97 ;  9  Abb.,  243,  holding  the  constitutionality  of  the 
statute,  that  it  should  be  liberally  construed,  and  that  it  is  not  neces- 
sary that  the  grounds  on  which  the  judgment  is  impeached,  should  be 
shown  by  affidavits  of  the  comptroller.  Same  case^  18  How.,  213 ;  9 
Abb.,  426  ;  31  Barb.,  578  (581) ;  affirmed,  31  Barb.,  578  ;  19  How., 
193.  The  bare  affidavit  of  the  comptroller,  of  his  belief,  will  not, 
standing  alone,  be  sufficient ;  fraud  or  collusion  must  be  shown,  and,  if 
shown,  the  judgment  will  be  vacated.  Outwater  vs.  The  Mayor  of 
Neio  York,  18  How.,  572 ;  Joyce  vs.  The  Sam^,  20  How.,  439 ;  12 
Abb.,  309.  See,  as  to  the  costs  on  such  an  ordeTyformer  case,  20  How., 
213.  On  such  a  motion,  the  merits  will  not  be  inquired  into,  if  collu- 
sion, fraud,  or  irregularity  be  established.  The  People  vs.  The  Mayor 
of  New  York,  11  Abb.,  66.     See  also  sam£  ca^e,  19  How,,  289. 

And  even  when  the  application  is  not  brought  strictly  within  the 
statute,  the  same  relief  may  be  granted  on  general  grounds.  MiUi- 
mann  vs.  The  Mayor  of  New  York,  18  How.,  542.  See  also  Pettigrew 
vs.  The  Same,  17  How.,  492. 

Where  the  case  presents  any  feature,  tending  to  cast  a  suspicion  of 
fraud,  which  may  be  established  on  a  retrial,  a  judgment  may  be 
opened,  on  motion,  instead  of  turning  over  the  party  aggrieved  to  a 
new  suit  to  set  it  aside.  Griswold  vs.  GriswoM,  14  How.,  446.  In 
relation  to  the  circumstances,  under  which  such  a  suit  will  or  will  not 
be  maintainable,  see  Munn  vs.  Worrall,  16  Barb.,  221. 

Where,  after  the  recovery  of  judgment  against  lier  for  costs,  the 
plaintiff  was  found,  on  inquisition  of  lunacy,  to  have  been  insane,  prior 
to  an  alleged  settlement  of  the  controversy,  on  which  that  judgment 
was  predicated,  it  was  set  aside.  Demelt  vs.  Leonard,  19  How.,  140 ; 
11  Abb.,  252. 

Where  a  judgment  was  founded  upon  a  contract,  containing  an 
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evident  mistake,  it  was  set  aside,  and  the  defendant  allowed  to  come  in. 
Pettigrew  vs.  The  Mayor  of  New  Yorh^  17  How.,  492. 

A  judgment,  suffered  by  surprise,  and  excusable  neglect  in  serving  an 
answer  actually  prepared,  was  opened  in  Mcmn  vs.  Provost^  3  Abb., 
446.  The  same  case  is  authority,  that  a  judgment,  in  a  proceeding  for 
determination  of  claims  to  real  estate,  stands  on  the  same  footing  as 
ordinary  judgments,  in  this  and  in  all  other  respects. 

In  Say  den  vs.  McDermoU^  9  Abb.,  14,  relief  was  granted  in  a  case 
of  cross-judgments,  by  directing  payment  of  the  excess,  and  that  both 
should  then  be  satisfied. 

Where  judgment  has  been  taken  by  default,  and  merits  are  sworn 
to,  and  an  actual  defence  disclosed,  the  rule  will  be  to  open  the  default 
upon  terms.  Quinn  vs.  Ca^e^  2  Hilt.,  467 ;  9  Abb.,  160 ;  Comviissioners 
of  Excise  vs.  Hollister^  2  Hilt.,  588 ;  Clark  vs.  Lyon^  2  Hilt.,  91.  See, 
as  to  a  case  of  technical  irregularity  in  service,  but  where  the  proceedings 
of  the  defendant  had  been  evasive,  Southwell  vs.  Marryatt^  1  Abb.,  218. 

When  the  defendant  showed  himself  to  be  aggrieved,  by  having  the 
case  forced  on  at  the  circuit,  an  order  opening  the  judgment  upon 
terms,  was  sustained  on  appeal.    Miller  vs.  Porter^  17  How.,  526. 

A  joint-debtor,  not  served  with  process,  was  allowed  to  come  in  and 
defend  the  original  action,  the  judgment  standing  as  security,  in  Ford 
vs.  Whitridge^  9  Abb.,  416  ;  Cleveland  vs.  Porter^  10  Abb..  407. 

When  a  regular  judgment  is  set  aside,  it  will  usually  be  so,  on  con- 
dition that  the  costs  incurred  on  entering  it  up  are  to  be  paid.  See 
Kane  vs.  Demarcate  13  How.,  465  ;  Quin7i  vs.  Case^  2  Hilt.,  467 ;  9 
Abb.,  160.  And  also  frequently,  the  costs  of  the  motion.  See  Mann 
vs.  Provost,  3  Abb.,  446  (450) ;  Bennett  vs.  Ze  Eoy^  6  Duer,  683 ;  14 
How.,  178 ;  5  Abb.,  55. 

Conditions  may  also  be  imposed  upon  the  defendant,  in  respect  of  the 
form  of  answer  to  be  put  in.  Mann  vs.  Provost,  supra.  Or  restric- 
tions, in  respect  to  steps  taken  by  him  in  a  collateral  proceeding.  Ben- 
nett vs.  Le  Boy,  supra.     See  likewise  same  case,  5  Abb.,  156. 

Or  the  applicant  may  be  required  to  give  security,  for  any  amount 
ultimately  found  due.  Jones  vs.  United  States  SkUe  Company,  16 
How.,  129. 

If  there  exist  any  doubt,  as  to  the  solvency  of  the  applicant,  the 
judgment  actually  entered,  and  any  execution,  or  proceedings  under 
that  judgment,  may  be  ordered  to  stand  as  security,  although  the 
party  be  admitted  to  defend.  Blodget  vs.  Conklin,  9  How.,  442; 
Clark  vs.  I/yon,  2  Hilt.,  91;  Southwell  vs.  Marryait,  1  Abb.,  218; 
Cleveland  vs.  Porter,  10  Abb.,  407.  See  also  stringent  terms  imposed 
in  Sdover  vs.  Forbes,  22  How.,  477. 

But,  when  the  judgment  has  been  ordered  bo  to  stand,  the  creditors 
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cannot  take  any  further  proceedings  npon  it,  pending  the  controversy. 
Ford  vs.  Whitridge,  9  Abb.,  416.  And,  where  an  amendment  is 
allowed,  the  judgment  cannot  be  directed  to  stand  as  security,  for  any 
thing  beyond  the  amount  recoverable  under  the  original  complaint,  on 
which  it  was  founded.  See  Union  Bank  vs.  Mott^  19  How.,  114  ;  10 
Abb.,  376. 

A  judgment,  ordered  to  stand  as  security,  is  no  longer  final  and  abso- 
lute in  its  nature,  nor  does  it  prevent  the  taking  of  any  proceedings  in 
the  suit,  not  founded  upon  it,  but  independent  in  their  effect.  An 
order  of  arrest  is,  therefore,  obtainable,  whilst  the  action  stands  in  this 
position.  Union  Bank  vs.  MoU^  16  How.,  525 ;  8  Abb.,  150 ;  affirmed, 
17  How.,  353 ;  9  Abb.,  106. 

Terms  imposed  by  the  order,  must  in  all  cases  be  strictly  complied 
with.  Thus,  where  a  plaintiff's  default  was  opened,  by  giving  him 
leave  to  stipulate,  it  was  held  that  he  was  bound  to  give  the  stipula- 
tion, even  though  its  performance  was  practically  impossible.  His 
proper  course  was  to  give  it,  and  then  present  his  matters  of  excuse,  in 
answer  to  the  motion  founded  on  his  neglect.  Gale  vs.  Vernon^  4 
Sandf.,  709. 

If  the  applicant  fail  to  comply  with  the  terms  imposed  upon  him,  the 
order  will,  of  course,  become  null,  and  it  will  be  important  for  the 
opposing  party  to  see  that  the  imposition  of  them  is  clearly  expressed, 
and  made  a  positive  condition,  on  the  face  of  the  order.  And,  wherever 
the  applicant's  solvency  is  in  any  manner  doubtful,  his  opponent  should 
be  prepared  with  affidavits  to  that  effect,  to  be  used  on  opposing  the 
motion,  so  as  to  form  ground  for  a  demand  that  the  judgment  stand 
as  security,  or  for  any  other  similar  relief  that  the  exigencies  of  the 
case  may  require ;  the  application  may  also  be  opposed  generally,  on 
proof  of  matter  tending  either  to  controvert,  or  to  avoid  the  case  made 
by  the  moving  affidavits. 

But,  where  the  terms  imposed  have  been  substantially  performed, 
and  a  bond  fide  attempt  made  to  effect  a  complete  compliance,  the  fail- 
ure of  which  is  not  owing  to  any  laches  on  the  part  of  the  applicant, 
the  order  will  stand.     The  People  vs.  Lowber^  7  Abb.,  158. 

In  Jewett  vs.  Grane^  35  Barb.,  208  ;  13  Abb.,  97,  it  was  held  that  an 
application  of  this  nature  might  be  made  by  sureties,  seeking  to  defend 
in  place  of  their  principal. 

A  proceeding  analogous  to  the  above,  is  provided  for  by  the  Kevised 
Statutes,  in  the  case  of  a  limited  divorce,  on  application  of  the  parties, 
and  satisfactory  evidence  of  a  reconciliation  being  adduced.  Vide  2 
R.  S.,  147,  §  56. 

A  judgment  may,  of  course,  be  vacated  by  stipulation  between  the 
attorneys,  and  where  it  is  clear  that  an  unconditional  order  would  be 
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granted  by  the  court,  the  practice  is  usual  and  convenient.  If,  how- 
ever, the  case  is  one,  in  which  the  imposition  of  conditions  might  be 
justifiably  asked  for,  this  step  will  not  be  prudent,  and  an  attorney  who 
takes  it,  without  the  instructions  of  his  client,  does  so  at  his  own  peril, 
in  the  event  of  its  being  shown  that  the  latter  has  sustained  any  loss  or 
disadvantage  in  consequence.  See  Clvsaman  vs.  Merkel^  3  Bosw.,  402. 
In  Church  vs.  Rhodes^  6  How.,  281,  relief  of  a  peculiar  and  special 
natui-e  was  administered.  The  defendant  had  there  moved  for  a  rehear- 
ing of  a  referee's  report,  on  which  judgment  had  been  entered,  as  pro- 
vided for  by  section  272  of  the  Code  of  1849.  Fending  that  proceed- 
ing, the  amendments  of  1851  were  passed,  which  took  away  his  remedy 
in  this  respect,  and,  in  the  mean  time,  the  period  for  appealing  had  run 
out.  The  court,  under  these  circumstances,  allowed  a  motion  to  be 
made,  to  take  the  judgment  off  the  roW  pro  formd^  in  order  to  its  imme- 
diate re-entry,  with  a  view  to  restore  the  defendant's  right  to  a  re- 
view, by  appeal,  under  this  unusual  state  of  things. 

(a.)  When  Refused. 

But,  as  a  general  rule,  a  judgment  will  not  be  vacated,  in  order  to 
its  re-entry,  for  the  purpose  of  extending  the  right  of  a  party  to  appeal. 
See  Marsten  vs.  Johnson^  13  How.,  93  ;  Humphrey  vs.  Chamberlain^ 
1  Kern.,  274. 

Nor,  where  there  are  no  real  merits  in  the  defence  proposed  to  be  put 
in,  or  such  defence  is  clearly  untenable  or  unconscionable.  See  Dwigkt 
vs.  Webster,  32  Barb.,  47 ;  19  How.,  349  ;  10  Abb.,  128 ;  Hawea  vs. 
Hoyt,  11  How.,  454;  King  vs.  Merchant^  Exchange  Company,  2 
Sandf.,  693 ;  Plumb  vs.  Whipples,  7  How.,  411 ;  MvUigan  vs.  Brophy, 
8  How.,  155 ;  Morris  vs.  Slatery,  6  Abb.,  74. 

Nor,  when  the  applicant  is  chargeable  with  laches  in  making  the 
application.  See  Whits  vs.  Featherstonhaugh,  7  How.,  357 ;  Toole  vs. 
Coohj  16  How.,  142 ;  Fake  vs.  Edgerton,  6  Duer,  653 ;  Bogardus  vs. 
Livingston,  7  Abb.,  428.  See  also  Lee  vs.  Watkins,  13  How.,  178 ;  3 
Abb.,  243;  Whitney  vs.  ExirJbaJl,  6  Bosw.,  690. 

§  275.  Opening,  where  Sei'vice  by  Pvhlication. 

This  relief  is  a  matter  of  special  provision,  under  the  concluding 
clause  of  section  135,  with  the  exception  of  cases  of  divorce,  and  it  may 
be  obtained,  either  by  the  actual  defendant,  or  by  his  representatives. 
Sufficient  cause  must  be  shown,  and  the  existence  of  an  actual  defence 
upon  the  merits  made  manifest  This  done,  the  opening  is  a  matter  of 
quasi  right,  though  it  rests  in  the  discretion  of  the  court.  Terms  may 
be  imposed,  and  the  application  must  be  made,  within  one  year  after 
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notice  of  the  judgment,  and  within  seven  years  after  its  rendition.  If 
delayed  beyond  either  period,  it  will  no  longer  be  admissible,  and  the 
judgment  will  stand  absolute. 

This  motion  must  be  distinguished  from  a  motion  to  open  a  judg- 
ment of  this  description,  on  the  ground  of  irregularity,  which  rests  on 
different  grounds,  and  demands  the  application  of  different  principles. 

The  application  for  this  purpose  must  be  made  on  motion,  on  the 
usual  notice,  grounded  on  affidavit.  That  affidavit  should  show  upon 
its  face  the  following  requisites : 

1.  The  date  of  entry  of  judgment,  and  the  nature  of  the  action. 

2.  Unless  apparent  on  the  previous  statement,  that  such  must  be  the 
case,  it  must  be  shown  affirmatively,  that  notice  of  the  judgment  has  not 
been  received  by  the  applicant,  until  within  one  year  previous  to  the 
application,  and  the  actual  date  and  mode  of  receipt  of  such  notice  maj 
be  stated. 

3.  Good  cause  must  be  shown,  on  the  face  of  the  affidavit,  why  the 
applicant  should  be  allowed  to  defend.  The  usual  affidavit  of  merits 
should,  in  all  cases,  be  incorporated  or  annexed  ;  and,  in  addition,  the 
existence  and  nature  of  the  defence  proposed  to  be  put  in,  should  be 
shown  by  distinct  and  definite  allegation.  It  may  be  also  convenient, 
and  will  be  the  better  practice,  to  prepare  and  submit  with  the  moving 
papers,  the  form  of  the  proposed  answer. 

The  affidavit,  so  prepared,  should  be  sworn  to  by  the  actual  applicant, 
whenever  practicable,  or,  if  not,  then  by  his  attorney  or  agent,  stating 
fully,  the  reasons  why  it  cannot  be  made  by  the  former. 

The  consideration  of  the  essentials  of  this  application  has  been 
already  in  part  touched  upon,  in  book  HE.,  chapter  III.,  section  56, 
under  the  head  of  service  of  this  nature. 

It  is  clear,  though  not  provided  for  by  the  section,  that  it  is  compe- 
tent for  the  plaintiff  to  oppose  the  application,  and  to  rebut  the  case 
made  out  by  the  defendant,  either  as  regards  the  showing  of  good  cause 
to  defend,  or  otherwise.  In  Dyket^B  vs.  Woodward^  7  How.,  313,  leave 
to  defend  was  refused,  the  answer  served,  clearly  presenting  no  valid 
opposition  to  the  plaintiff's  case. 

The  court  is  expressly  authorized  to  impose,  on  the  granting  of  the 
application,  such  terms  as  may  be  just,  and  the  allowing  the  judgment, 
and  any  consequent  proceedings,  to  stand  as  security,  is  a  condition  that 
may  be  reasonably  asked  for.  See  CarsweU  vs.  NeoiUe,  12  How.,  445. 
And,  where  the  defendant  is  a  non-resident,  security  for  costs  may  of 
course  be  required. 

If  a  defence  be  allowed,  the  cause  proceeds  to  a  trial  in  the  usual 
course,  as  on  an  original  joinder  of  issue. 

Kestitution  is  expressly  provided  for  by  the  section,  in  the  eveul  of 
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that  defence  proving  snccessfiil.  And,  by  rule  25,  additional  security 
is  now  provided,  by  the  undertaking  required  to  be  taken,  before  judg- 
ment IS  originally  awarded,  and  which,  in  default  of  such  restitution,  is 
enforceable  by  the  defendant  in  the  usual  manner. 

§  276.  Satisfaction  of  Judgment 

The  last  matter  to  be  considered,  with  reference  to  the  subject  of  judg- 
ments, is  the  proceedings  for  their  satisfaction  of  record,  when  paid  or 
otherwise  discharged. 

The  Code  does  not  contain  any  provisions  on  this  subject,  which  is 
still  regulated  by  those  of  the  Kevised  Statutes.  The  latter  have  been 
already  referred  to,  and  cited,  so  far  as  it  is  necessary,  in  chapter  I.  of 
the  present  book,  section  248. 

A  satisfaction-piece  must  be  prepared,  and  signed  by  the  judgment- 
debtor  or  his  representatives,  and  acknowledged  before  a  commissioner, 
or  other  party  competent  to  take  the  acknowledgment  of  deeds,  and 
then  lodged  with  the  clerk  of  tlie  court  in  which  the  judgment  is 
entered. 

Within  two  years  from  the  entry  of  judgment,  the  attorney  of  record 
is  also  competent  to  acknowledge  satisfaction.  At  the  expiration  of 
that  period,  his  authority  ceases  altogether.  It  is  also  capable  of  revo- 
cation by  the  party,  in  the  mean  time. 

WTien  lodged  with  the  clerk,  satisfaction  is  entered  by  him  at  once 
in  the  judgment-book.  If  the  judgment  be  docketed  in  any  other 
county,  or  in  the  same,  when  the  court  is  of  limited  jurisdiction,  and  its 
judgments  are  not  docketed  in  the  county  clerk's  office,  a  transcript  or 
transcripts  of  the  satisfaction,  should  be  applied  for,  and  docketed  in 
each  county  in  which  the  judgment  is  subsistent  as  a  lien.  The  entry 
of  a  reversal  or  vacatur  of  the  judgment,  when  made  by  the  clerk,  on 
lodgment  of  the  order  for  that  purpose,  may  be  docketed  in  other  coun- 
ties, by  means  of  a  transcript  obtained  in  the  same  manner. 

And,  when  the  judgment  has  been  satisfied,  and  execution  issued  to 
the  sheriff  of  any  other  county  than  that  in  whicli  the  judgment  is  enter- 
ed, the  party  paying  the  amount  is  entitled  to  demand  from  such  sher- 
iff, a  certified  copy  of  the  execution,  and  of  his  satisfaction  iudoi'sed 
thereon.  When  obtained,  this  must  be  lodged  with  the  clerk  of  the 
county  of  original  entry ;  and,  when  so  lodged,  it  has  the  same  effect  as 
the  entry  of  an  ordinary  satisfaction.     See  chapter  6  of  1860,  p.  13. 

When  the  judgment  is  satisfied,  by  execution  issued  to  the  sheriff  of 
the  same  county,  the  clerk  makes  the  entry,  on  the  filing  of  his  return, 
of  which  transcripts  can  then  be  obtained,  and  filed  in  other  counties, 
or  otherwise,  in  the  manner  above  stated. 
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The  sheriff's  fee  for  such  a  transcript  is  twenty-five  cents.  The  com- 
missioner's fee  for  taking  an  acknowledgment,  the  same  amount.  The 
clerk's  fee  for  entering  satisfaction  is  twelve  and  a  half  cents,  and  for 
each  transcript  delivered  by  him,  twelve  and  a  half  cents. 

If,  after  payment  of  a  judgment,  the  party  subsequently  refuse  to 
sign  the  necessary  papers  for  entering  satisfaction,  so  as  to  discharge  all 
liens  thereunder,  he  may  be  compelled  to  do  so,  by  an  application  to  the 
court,  on  affidavit  of  the  facts.  The  affidavit  must,  however,  show  an 
offer  to  pay  all  reasonable  expenses,  at  the  time  that  such  papers  are 
tendered  for  his  signature,  to  which  he  is  of  course  entitled.  It  is,  how- 
ever, highly  inexpedient  to  delay  the  entry  of  satisfaction,  on  the  pay- 
ment of  a  judgment  of  whatever  nature.  By  far  the  wiser  practice  is 
to  do  so  at  once,  and  that,  in  every  county  in  which  the  judgment  has 
been  docketed.  An  usual  course  in  these  cases,  is  for  the  satisfaction- 
piece  to  be  prepared  on  the  part  of  the  defendant,  and  the  signature 
of  the  plaintiff's  attorney  obtained,  and  his  acknowledgment  taken, 
at  the  time  of  settlement,  which  saves  any  further  trouble,  and  also 
any  expense,  except  the  usual  commissioner's  fees  on  that  acknowl- 
edgment. 

Where  there  is  any  doubt  or  conflict  of  evidence,  a  judgment  should 
not  be  set  aside,  on  motion  of  a  subsequent  lien  holder,  on  allegation 
that  it  is  satisfied.  He  should  be  left  to  his  action  for  that  purpose. 
See  Frink  vs.  Morrison^  13  Abb.,  80. 

The  execution  and  acknowledgment  of  a  satisfaction-piece,  if  unex- 
plained, is  conclusive  evidence  that  the  judgment  has  been  paid,  in 
money,  or  some  equivalent.     Wright  vs.  Bmith^  13  Barb.,  414. 

An  attorney  has  no  authority  to  sign  a  satisfaction-piece,  for  any  other 
consideration  than  an  actual  payment  of  money  in  full.  If  he  attempts 
it  in  any  other  fonn,  his  client  may  repudiate  the  arrangement,  how- 
ever hand,  fide  in  its  making,  and  the  satisfaction  may  be  vacated.  Lewu 
vs.  Woodruffs  15  How.,  539. 

Payment  of  a  justice's  judgment  to  the  justice,  entitles  the  defendant 
and  all  other  parties,  to  treat  the  debt  as  satisfied,  and  the  plaintiff  can- 
not repudiate  the  transaction.  Dexter  vs.  Broat^  16  Barb.,  337.  So  also 
as  regards  a  tender  to  the  plaintiff.    Same  case. 

Imprisonment  of  the  defendant  in  execution  i^^pro  tanto^  a  satisfac- 
tion of  the  debt,  whilst  it  continues,  and  a  consent  to  let  him  go  at  large 
will  work  an  absolute  discharge  of  the  judgment.  Bank  of  Belait  vs. 
Beale,  20  How.,  331 ;  11  Abb.,  375  (379). 

An  executory  agreement  to  accept  payment  for  a  judgment  in  a  spe- 
cific manner,  when  performed,  will  of  course  be  a  discharge,  and  may 
operate  as  a  stay  in  the  interim ;  but,  if  there  be  a  partial  failure  of  per- 
formance, the  party  will,  on  such  failure,  be  remitted  to  his  origiual 
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rights  of  enforcement.     Haggerty  vs.  Simpsortj  1  E.  D.  Smith,  67.     See 
likewise  Croshi/  vs.  Wbod^  2  Seld.,  369. 

So  long  as  a  judgment  remains  satisfied  of  record,  and  until  the  satis- 
faction is  actually  vacated,  no  proceeding  can  be  grounded  upon  it,  under 
any  circumstances.     Ackerman  vs.  Ackerman^  14  Abb.,  229. 

fl 

{a,)  Yacating  Satisfaction. 

Where,  after  formal  satisfaction  of  a  decree  in  chancery,  it  subse- 
quently appeared  that  the  lands,  by  sale  of  which  the  amount  had  been 
raised,  were  not  salable,  and  that  no  title  was  obtained  by  the  purchaser, 
the  previous  entry  of  satisfaction  was  vacated,  and  a  new  execution 
ordered  to  be  issued.  Suydam  vs.  Holden^  Seld.  Notes,  7th  of  October, 
1853,  p.  16.     See  also  Field  vs.  PavMing,  3  Abb.,  139 ;  1  Hilt,  187. 

And,  where  the  consideration  on  which  satisfaction  had  been  entered 
had  wholly  failed,  by  reason  of  the  invalidity  of  a  substituted  judgment, 
it  was  held  that  such  failure  might  entitle  the  creditors  to  have  such 
satisfaction  vacated,  or  removed  from  the  record.  Hammond  vs.  Buali^ 
8  Abb.,  152  (169). 

And  a  satisfaction  of  judgment,  entered  by  the  client  on  a  private 
arrangement,  in  fraud  of  his  attorney's  lien  for  his  costs  and  compensa- 
tion, will  be  vacated.  Rooiiey  vs.  Secmid  Avenue  Railroad  Company ^ 
18  K  Y.,  368. 

Where,  however,  the  application  on  the  part  of  the  attorney  was 
unreasonably  delayed,  the  court  refused  to  interfere.  Wiiians  vs.  Ma- 
son, 33  Barb.,  522;  21  How.,  153. 

If  entered  by  the  attorney  without  authority,  the  satisfaction  may  be 
vacated.      Vide  Lewis  vs.  Woodruff,  s^wpra. 

(J.)  Otheb  Points. 

The  mere  payment  of  a  judgment  does  not  preclude  an  appeal,  unless 
such  payment  has  been  made,  by  compromise  and  agreement  to  settle 
the  controversy.  See  WeUs  vs.  Danforth,  1  C.  E.  (N.  S.),  415.  An 
entry  of  satisfaction  procured  by  the  defendant  himself,  might,  however, 
have  a  different  effect. 

As  to  the  power  to  keep  a  judgment  alive,  by  means  of  an  assignment,, 
for  the  benefit  of  a  person  not  a  party  to  the  record,  by  whom  it  has 
been  paid,  see  Harbeck  vs.  YanderbiU,  20  N.  Y.,  395. 
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EXECUTION  AND  ITS  INCIDENTS. 


CHAPTER  I 


OF  EXECUTION  AND  ANALOGOUS  REMEDIES. 


§  277.  Statutory  Promsions. 

The  Code  contains  the  following  provisions  on  the  subject,  constital- 
ing  chi^pter  I.,  title  IX.,  part  II.  : 

§  283.  (238.)  Writs  of  execution  for  the  enforcement  of  judgments,  as  now 
used,  are  modified  in  conformity  to  this  title,  and  the  party  in  whose  favor 
judgment  has  been  heretofore  or  shall  hereafter  be  given,  may,  at  any  time 
within  five  years  after  the  entry  of  judgment,  proceed  to  enforce  the  same 
as  prescribed  by  this  title. 

Dates  from  1849.    Substantially  the  sazne  in  1848. 

§  284.  (239.)  After  the  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon  motion,  with 
personal  notice  to  the  adverse  party,  unless  he  be  absent  or  non-resideut,  or 
cannot  be  found  to  make  such  service,  in  which  case  such  service  may  be 
made  by  publication,  or  in  such  other  manner  as  the  court  shall  direct.  Sach 
leave  shall  not  be  given,  unless  it  be  established  by  the  oath  of  the  party,  or 
other  satisfactory  proof,  that  the  judgment  or  some  part  thereof  remaim 
unsatisfied  and  due.  But  the  leave  shall  not  be  necessary,  when  execution 
has  been  issued  on  the  judgment  within  the  five  years,  and  returned  unsatis- 
fied in  whole  or  in  part. 

When  judgment  shall  have  been  rendered  in  a  court -of  a  justice  of  the 
peace,  or  in  a  justices'  or  other  inferior  court  in  a  city,  and  docketed  in  the 
office  of  the  clerk  of  the  county,  the  application  for  leave  to  issue  execution 
must  be  to  the  county  court  of  the  county  where  the  judgment  was  ren- 
dered, or,  in  the  city  and  county  of  New  York,  to  the  Court  of  Common 
Pleas  of  that  city  and  county. 

Last  sentence  of  first  clause  added  in  1858.  Rest  dates  from  1861.  No  provision  for  sub- 
stituted Borvice  in  1849.    Last  clause  omitted  in  1848. 
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§  285.  (240.)  Where  a  judgment  requires  the  payment  of  money,  or  the 
delivery  of  real  or  personal  property,  the  same  may  be  enforced  in  those 
respects  by  execution,  as  provided  in  this  title.  Where  it  requires  the  per- 
formance of  any  other  act,  a  certified  copy  of  the  judgment  may  be  served 
upon  the  party  against  whom  it  is  given,  or  the  person  or  officer  who  is 
required  thereby,  or  by  law,  to  obey  the  same,  and  his  obedience  thereto 
enforced.     If  he  refuse,  he  may  be  punished  by  the  court  as  for  a  contempt. 

Dates  from  1S49.    Substantially  the  same  in  1S48. 

§  286.  (241.)  There  shall  be  three  kinds  of  execution;  one  against  the 
property  of  the  judgment-debtor ;  another  against  his  person ;  and  the  third 
for  the  delivery  of  the  possession  of  real  or  personal  property,  or  such 
delivery,  with  damages  for  withholding  the  same.  They  shall  be  deemed 
the  process  of  the  court,  but  they  need  not  be  sealed  nor  subscribed,  except 
as  prescribed  in  section  289. 

§  287.  (242.)  When  the  execution  is  against  the  property  of  the  judgment- 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  where  judgment  is 
docketed.  When  it  requires  the  delivery  of  real  or  personal  property,  it 
must  be  issued  to  the  sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued  at  the  same  time  to  different 
.counties. 

Real  property  adjudged  to  be  sold,  must  be  sold  in  the  county  where  it 
lies,  by  the  sheriff  of  the  county,  or  by  a  referee  appointed  by  the  court  for 
that  purpose,  and  thereupon  the  sheriff  or  referee  must  execute  a  conveyance 
to  the  purchaser,  which  conveyance  shall  be  effectual  to  pass  the  rights  and 
interests  of  the  parties  adjudged  to  be  sold. 

An  execution  may  issue  against  a  married  woman,  and  it  shall  direct  the 
levy  and  collection  of  the  amount  of  the  judgment  against  her,  from  her  sep- 
arate property,  and  not  otherwise. 

The  last  sentence  added  on  the  amendment  of  1862.  The  remainder  of  the  section  dates 
from  1852.  In  1851,  it  was  substantially  the  same,  with  some  verbal  differences.  Prior  to 
that  year  the  second  clause  was  omitted. 

§  288.  (243.)  If  the  action  be  one  in  which  the  defendant  might  have  been 
arrested,  as  provided  in  section  179  and  section  181,  an  execution  against 
the  person  of  the  judgment-debtor  may  be  issued  to  any  county  within  the 
jurisdiction  of  the  court,  afker  the  return  of  an  execution  against  his  prop- 
erty unsatisfied  in  whole  or  in  part. 

But  no  execution  shall  issue  against  the  person  of  a  judgment-debtor, 
unless  an  order  of  arrest  has  been  served,  as  in  this  act  provided,  or  unless 
the  complaint  contains  a  statement  of  facts,  showing  one  or  more  of  the 
causes  of  arrest  required  by  section  179. 

Concluding  sentence  added  on  amendment  of  1862.  Rest  of  section  dates  from  1849. 
Substantially  the  same  in  1848. 

§  289.  (244.)  The  execution  must  be  directed  to  the  sheriff,  or  coroner, 
when  the  sheriff  is  a  party,  or  interested,  subscribed  by  the  party  issuing  it, 
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or  his  attorney,  and  must  intelligibly  refer  to  the  judgment,  stating  the  court, 
the  county  where  the  judgment-roll  or  transcript  is  filed,  the  names  of  the 
parties,  the  amount  of  the  judgment,  if  it  be  for  money,  and  the  amount 
actually  due  thereon,  and  the  time  of  docketing  in  the  county  to  which  the 
execution  is  issued,  and  shall  require  the  officer  substantially  as  foUows : 

1.  If  it  be  against  the  property  of  the  judgment-debtor,  it  shall  require  the 
officer  to  satisfy  the  judgment  out  of  the  personal  property  of  such  debtor, 
and,  if  sufficient  peraonal  property  cannot  be  found,  out  of  the  real  property 
belonging  to  him  on  the  day  when  the  judgment  was  docketed  in  the 
county,  or  at  any  time  thereafter. 

2.  If  it  be  agsunst  real  or  personal  property  in  the  hands  of  personal  repre- 
sentatives, heirs,  devisees,  legatees,  tenants  of  real  property,  or  trustees,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  such  property. 

8.  If  it  be  against  the  person  of  the  judgment-debtor,  it  shall  require  the 
officer  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county,  until 
he  shall  pay  the  judgment,  or  be  discharged  according  to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  property, 
it  shall  require  the  officer  to  deliver  the  possession  of  the  same,  particularly 
describing  it,  to  the  party  entitled  thereto,  and  may  at  the  same  time  require 
the  officer  to  satisfy  any  costs,  damages,  or  rents  and  profits  recovered  by 
the  same  judgment,  out  of  the  personal  property  of  the  party  against  whom 
it  was  rendered,  and  the  value  of  the  property  for  which  the  judgment  was 
recovered,  to  be  specified  therein,  if  a  delivery  thereof  cannot  be  had ;  and 
if  sufficient  personal  property  cannot  be  found,  then  out  of  the  real  property 
belonging  to  him  on  the  day  when  the  judgment  was  docketed,  or  at  any 
time  thereafter,  and  shall  in  that  respect  be  deemed  an  execution  against 
property. 

Dates  from  1849.    Less  explicit  and  extcnaiye  in  1848. 

§  290.  (246.)  The  execution  shall  be  returnable  within  sixty  days  after  its 
receipt  by  the  officer,  to  the  clerk  with  whom  the  record  of  judgment  is 
filed. 

Dates  from  1849.    The  difference  in  1848  was  merely  verbal 

§  291.  (246.)  Until  otherwise  provided  by  the  legislature,  the  existing  pro- 
visions of  law,  not  in  conflict  with  this  chapter,  relating  to  executions,  and 
their  incidents,  the  property  liable  to  sale  on  execution,  the  sale  and  redemp- 
tion thereof,  the  powers  and  rights  of  officers,  their  duties  thereon,  and  the 
proceedings  to  enforce  those  duties,  and  the  liability  of  their  sureties,  shall 
apply  to  the  executions  prescribed  by  this  chapter. 

Dates,  as  it  stands,  from  1851.    The  phraseology  was  changed  in  that  year,  and  also  in  1B49, 
but  the  substance  of  the  provision  was  nearly  the  same  throughout. 

riio  provisions  referred  to  in  the  last  section  are  numerous,  and  are 
chiefly  to  be  found  in  the  Revised  Statutes.  It  may  be  convenient 
shortly  to  notice,  or  to  refer  to  such  of  them  as  are  not  in  conflict  with 
the  Code,  and  which,  therefore,  retain  their  vitality ;  but,  inasmuch  as 
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those  of  tliis  class  are  special,  and  not  general,  in  tbeir  nature,  and  refer 
to  particular  proceedings,  or  particular  steps  in  the  general  procedure, 
the  author  has  thought  it  the  simpler  course,  to  refer  to  each  of  them, 
in  connection  with  the  proceedings  to  which  it  peculi^y  relates, 
instead  of  citing  them  generally  at  the  commencement  of  the  chapter. 

§  278.  General  Oharncteristics. — Preliminary  Proceedings^ 

when  Requisite. 

The  Code,  though  remodelling  the  original  statutory  provisions  as 
to  the  form,  and  somewhat  enlarging  the  scope  of  an  execution,  has  left 
the  former  proceeding  substantially  unaltered,  under  the  general  saving 
effected  by  section  291.  See  per  Hubbard,  J.,  in  Gridley  vs.  McCum- 
her,  5  How.,  414 ;  3  C.  R.,  211,  thus :  "  The  Code,  in  my  judgment, 
does  not  materially  change  the  law,  as  it  previously  existed,  on  tlie  sub- 
ject of  executions ;  except  that  it  prescribes  a  formula  for  the  writ ; 
the  different  kinds,  and  primary  objects,  remain  as  heretofore." 

The  period  within  which  that  process  is  issuable  is,  however,  mate- 
rially enlarged  by  section  283,  and  the  former  restrictions,  by  which  the 
successful  party  was  obliged  to  wait  thirty  days  from  the  entry  of  judg- 
ment, are  removed.  It  is  now  issuable,  immediately  on  such  entry, 
except  under  the  circumstances  below  referred  to.  See  Swift  vs.  De 
Witt,  3  How.,  280 ;  1  C.  R.,  25  ;  6  L.  O.,  314 ;  CaiskUl  Bank  vs.  Sari- 
ford,  4  How.,  101 ;  2  C.  R.,  63. 

Whenever  the  sheriff  is  a  party,  process  against  him  issues  to  the 
coroner  of  the  county,  who  acts  in  the  same  manner  and  with  the  same 
powers.  Vide  2  R.  S.,  441,  sections  84  to  95,  part  HI.,  chapter  VH., 
title  VL,  article  VHL 

(a.)  Alias  Execution. 

If,  on  its  original  issuing,  the  execution  be  inefficient  for  the  purpose 
of  obtaining  payment  of  the  demand  sought  to  be  recovered,  it  may  be 
reissued,  as  often  as  may  be  necessary,  until  effectual.  See  Peck  vs. 
Tiffany,  2  Comst.,  451. 

Since  the  amendment  of  section  284,  effected  in  1858,  it  would  seem 
that  such  an  execution  may  be  issued  at  any  time,  without  regard  as  to 
whether  five  years  have  or  have  not  elapsed  since  the  entry  of  judg- 
ment, provided  an  original  execution  has  been  issued  within  the  five 
years,  and  returned  unsatisfied,  in  whole  or  in  part. 

And  such  an  execution  may  be  issued,  in  the  event  of  the  escape  of 
an  imprisoned  debtor.  2  R.  S.,  364,  section  8.  Or  in  that  of  his 
decease  in  custody.     2  R.  S.,  368,  sections  28,  29,  30. 

Also,  in  tlie  event  of  a  sale  of  real  estate  being  set  aside  for  irregu- 


598        EXEOxmoN  and  analogous  kemedies. — §  278. 

laidty,  and  the  purchaser  evicted,  and  of  the  purchase-money  being 
recovered  back  by  him.     2  K.  S.,  375,  section  69. 

Nor  does  the  mere  issuing  of  such  an  execution  have  the  effect  of 
staying  supplementary  proceedings,  if  pending  at  the  time,  unless  it  is 
clear  that  the  levy  will  satisfy  the  judgment.  LUMendahl  vs.  FMer- 
man^  11  How.,  528 ;  2  Abb.,  155  ;  Sale  vs.  Lawson^  4  Sandf.,  718.  See, 
however,  as  to  an  alias  execution  issued  after  five  years,  JSelknap  vs. 
Hasirauckj  13  Abb.,  418,  note. 

As  to  the  right  to  issue  an  alias  execution  against  further  assets, 
come  to  the  hands  of  an  executor  or  administrator,  on  leave  obtained 
from  the  surrogate  for  that  purpose,  see  2  R.  S.,  IIY,  section  22. 

(i.)  Suspension  of  Exectjtion. 

The  death  of  a  party  after  judgment,  but  before  execution  issued 
against  him,  suspends  that  issue,  for  one  year  from  tlie  date  of  his 
decease,  but  not  otherwise.      Vide  2  E.  S.,  368,  section  27. 

As  to  the  temporary  suspension  of  a  levy,  under  execution  on  judg- 
ment against  the  corporation  of  New  York,  see  chapter  379  of  1860,  p. 
645,  section  5,  below  referred  to. 

The  death  of  the  plaintiff  wholly  suspends  the  issuing  of  execution, 
nor  will  the  doctrine  of  relation  protect  an  actual  executor,  who  has 
taken  that  step,  without  having  duly  qualified,  Beliiiiger  vs.  I^ordj  21 
Barb.,  311 ;  Same  case,  14  Barb.,  250. 

Under  these  circumstances,  no  proceeding  can  be  taken,  until  the  suit 
has  been  revived  by  a  party  duly  qualified.  Or  the  more  available 
remedy  may  seem  to  be  by  a  new  action,  in  substitution  for  the  former 
writ  of  scire  fadaa^  the  writ  itself  being  abolished.  Section  428. 
Thurston  vs.  King^  1  Abb.,  126 ;  Jay  vs.  Marline^  2  Duer,  654 ; 
Cameron  vs.  Young^  6  How.,  372  ;  Wheeler  vs.  DaJcin^  12  How.,  537 ; 
Ireland  vs.  Litchfield^  22  How.,  178  ;  Frinh  vs.  Morrison^  13  Abb.,  80. 

When  a  default  has  been  opened,  allowing  the  judgment  to  stand  as 
security,  proceedings  on  it  are  stayed  until  the  ulterior  decision  of  the 
court,  and,  in  the  mean  time,  no  execution  can  be  issued.  Ford  vs. 
Whitridge,  9  Abb.,  416. 

(<?.)  Leave  to  Issue,  when  Necessaey,  Irrespective  of  Code. 

Not  merely  is  the  right  to  issue  execution  against  the  estate  of  a 
deceased  defendant  suspended  for  one  year,  as  above  noticed,  but  it  is 
also  necessary  to  obtain  previous  permission,  from  the  surrogate  of  the 
county  who  has  jurisdiction  of  the  debtor's  property.  See  chapter  295 
of  1850,  p.  639. 

And  execution  cannot  issue  against  an  executor  or  administrator  as 
such,  until  his  account  shall  have  been  rendered  and  settled,  or  unless 
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on  an  order  of  the  surrogate  who  appointed  him.  Vide  2  E.  S.,  88, 
section  32.  See,  as  to  the  form  and  manner  of  such  an  application  to 
the  surrogate,  by  a  creditor,  wlio  shall  have  obtained  judgment  against 
an  executor  or  administrator,  after  a  trial  at  law  upon  the  merits,  2 
R.  S.,  116,  sections  19,  21,  See  likewise,  as  to  a  similar  application,  for 
leave  to  issue  an  alias  execution,  under  these  circumstances,  for  further 
assets,  quando  ac<dderintj  2  R.  S.,  117,  section  22. 

In  Alden  vs.  Clarke  11  How.,  209,  it  was  considered  that  not  merely 
was  the  surrogate's  permission  necessary  under  the  act  of  1850,  in  order 
to  tlie  issuing  of  execution  against  the  estate  of  a  deceased  defendant, 
but  that  the  leave  of  the  court  must  also  be  applied  for  in  all  cases, 
whether  five  years  have  or  have  not  elapsed.  It  is  also  held  that  notice 
of  such  application,  must  be  given  to  all  parties  interested  in  the  estate 
of  the  deceased. 

This  proceeding  seems  more  peculiarly  applicable,  to  cases  where 
there  is  no  representative  of  the  estate  of  the  deceased  judgment-debtor. 
Where  his  will  has  been  proved,  or  administration  taken  out,  the  proper 
course  will  be  to  summon  the  representatives  or  parties  interested,  to 
show  cause  why  the  judgment  should  not  be  enforced  against  the  estate 
of  the  deceased  debtor  in  their  hands,  under  the  special  power  given 
for  that  purpose  in  section  376.  See,  as  to  this  proceeding  and  its  inci- 
dents, MUU  vs.  Thursby  (No.  10),  12  How.,  385 ;  2  Abb.,  432.  On 
the  judgment  obtained  on  this  proceeding,  execution  issues  by  leave  of 
the  surrogate,  in  the  ordinary  course. 

Wlien  an  account  has  been  rendered  and  settled  by  an  executor  or 
administrator,  it  is  no  longer  necessary  to  obtain  the  surrogate's  permis- 
sion previous  to  issuing  execiition ;  but  such  execution  can  only  issue 
for  a  just  proportion  of  the  assets  appearing  to  be  applicable.  If  for 
more,  it  will  be  irregular.     Olmstead  vs.  Vredenhurgh^  10  How.,  215. 

See,  as  to  refusal  on  the  part  of  a  surrogate  to  decree  payment  of  a 
judgment-debt  out  of  the  assets  of  a  deceased  party,  in  anticipation  of 
the  usual  period  of  settlement,  Glaim  of  Mills  yq.  Estate  of  Thurs- 
Jy,  11  How.,  126. 

• 

(rf.)  Leave  to  Issue  under  Code. 

An  application  for  this  purpose  will  be  necessary,  where  execution  is 
sought  to  be  issued,  after  the  lapse  of  five  years  from  the  entry  of  judg- 
ment.    Section  284. 

» 

The  only  exception  to  the  general  rule  is  that,  when  execution  has 
been  issued  on  the  judgment  within  five  years,  and  returned  unsatisfied 
in  whole  or  in  part,  leave  is  imnecessary.  This  provision  was  first  in- 
serted on  the  amendment  of  1858,  and  seems  clearly  to  embrace  all 
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cases  of  execution  against  the  person,  to  which  such  a  previous  execu- 
tion and  return  is  a  prerequisite. 

That  amendment  carries  out  the  views  previously  enounced  in  Mc- 
Smith  \&.  Van  Dusen,  9  How.,  245;  Fierce  vs.  Crane,  4  How.,  257; 

3  C.  E.,  21 ;  and  ICress  vs.  Fllis,  14  How.,  392.  The  contrary  was  held 
before  the  amendment,  in  Carrie  vs.  Noye%,  1  C.  li.  (N.  S.),  198 ;  Rtdr 
mond  vs.  Wheeler,  2  Abb.,  117 ;  Swift  vs.  Flanagan,  12  How.,  438 ; 
Saciavs.  Nestle,  13  How.,  572. 

The  last  class  of  cases  decides,  that  the  former  writ  oi  scire  fam<i8  under 
these  circumstances  is  wholly  abolished,  and  a  fresh  action  under  the 
Code  substituted  in  its  place.  See  also  CatshiU  Bank  vs.  Sanford,  4 
How.,  101 ;  2  C.  E.,  58  ;  Savie  case,  4  How.,  101 ;  Jones  vs.  JLawlin^ 
1  Sandf.,  722 ;  1  C.  E.,  94.  See  likewise,  as  to  execution  after  the  decease 
of  the  plaintiff,  Thurston  vs.  King,  1  Abb.,  126 ;  Jay  vs.  Martim^  2 
Duer,  654 ;  Cameron  vs.  Young,  6  How.,  372 ;  Wheeler  vs.  Dakin, 
12  How.,  537 ;  Ireland  vs.  Litchfield,  22  How.,  178 ;  and  Frinh  vs. 
Morrison,  13  Abb.,  80,  above  noticed. 

The  same  class  of  cases  decides  that  the  abolition  of  the  former  writ  of 
scire  facias  was  retrospective,  as  regarded  actions  commenced  before  the 
passage  of  the  Code  ;  and  overrules  the  following,  maintaining  the  con- 
trary, and  that,  in  that  class  of  actions,  the  former  writ  was  still  avail- 
able. Anon,,  1  C.  E.,  118  ;  Clark  vs.  Hutchinson,  1  C.  E.,  127 ;  7 
L.  O.,  91 ;  MerriU  vs.  Wing,  4  How.,  14 ;  2  C.  E.,  20 ;  Fierce  vs.  Crane, 

4  How.,  257 ;  3  0.  E.,  21. 

The  application  must  be  made  to  the  court  by  which  the  judgment 
has  been  rendered,  if  a  court  of  record ;  if  not,  to  the  county  court  of  the 
county,  and,  in  New  York,  to  the  Court  of  Common  Pleas. 

Personal  notice  must  be  given  to  the  adverse  party,  unless  he  be  ab- 
sent, or  non-resident,  or  cannot  be  found.  Under  these  latter  circum- 
stances, service  may  be  made  by  publication,  or  in  such  manner  as  tlie 
court  may  direct. 

It  is  clear  that,  when  this  is  the  case,  a  preliminary  application  should 
be  made  to  the  court,  or  to  a  judge,  asking  directions  as  to  the  mode  and 
duration  of  publication,  or  other  form  of  service.  The  ordinary  service 
by  publication,  under  section  135,  is  clearly  confined  to  cases  of  sum- 
mons. The  statute  of  1853  is  only  partially  applicable,  and  that 
statute  requires  an  application  to  be  made. 

Tlie  motion  must  be  brought  on,  on  the  usual  notice,  unless  otherwise 
prescribed,  or  on  order  to  show  cause,  which  may  embody  every  direc-^ 
tion  as  to  substituted  service.     And  an  atiidavit  should,  in  all  cases,  be 
made,  that  the  judgment,  or  some  part  thereof,  remains  unsatisfied  and 
due,  specifying  particulars,  if  there  has  been  any  partial  satisfaction. 

If  the  defendant  appears,  the  motion  will  come  on  with  the  usual  ifr 
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cidents  of  a  hearing.  If  he  makes  default,  the  order  may  be  taken  on 
the  usual  proof  of  service.  But  the  official  certificate  of  the  sherift*  of 
another  state  will  not  be  sufficient.  His  affidavit  must  be  procured. 
See  Thurston  vs.  King^  1  Abb.,  126. 

An  order  of  this  description  cannot  be  obtained,  after  abatement  of  the 
suit  by  the  death  of  the  plain tiflf.  See  BeUinger  vs.  Ford^  and  Thurston 
vs.  King^  supra. 

It  cannot  be  obtained  until  the  five  years  have  elapsed.  If  moved 
for  previously  for  another  purpose,  as  where  a  previous  execution  was  set 
aside  as  being  void,  it  will  have  no  prospective  effect,  in  justifying  an 
issuing  after  the  period  has  elapsed.    Fidd  vs.  Paulding^  1  Hilt.,  187 ; 

3  Abb.,  139. 

And,  if  issued  after  the  five  years  without  leave,  the  execution  will 
be  bad.  See  Curne  vs.  Noyes^  1  C.  K.  (N.  S.),  198 ;  Redmond  vs. 
Wheeler^  2  Abb.,  117 ;  Swift  vs.  Flanagan^  12  How.,  438 ;  Sacia  vs. 
NesUe^  13  How.,  572.  These  four  cases  are  partially  overruled,  in  rela- 
tion to  the  effect  of  a  previous  execution,  by  the  amendment  of  the 
section  in  1858,  but,  on  the  general  principle,  their  authority  is  not 
shaken.     See  also  Alden  vs.  Clark,  11  How.,  209. 

But  the  omission  to  obtain  such  leave,  does  not  render  the  execution 
absolutely  void,  but  only  voidable.  Bellinger  vs.  Ford,  21  Barb.,  311 ; 
Bank  of  Genesee  vs.  Spencer,  18  N.  T.,  150.  See  also.  Bacon  vs. 
Cropsy,  3  Seld.,  195.  See,  however,  as  to  a  justice's  judgment.  Bates 
vs.  James,  3  Duer,  45.  Consent  to  the  execution  being  issued,  will  also 
waive  this  irregularity.  HvUbert  vs.  Fuller,  3  C.  R.,  55.  See  also 
MerriU  vs.  Wing,  4  How.,  14 ;  2  C.  K,  20. 

If  too  long  delayed,  the  application  may  be  refused,  as  after  a  delay 
of  more  than  twenty  years,  creating  the  presumption  of  payment.  See 
Kennedy  vs.  MiUs,  4  Abb.,  132.  See  likewise,  generally,  Sacia  vs. 
jyestlc,  13  How.,  572. 

On  the  motion  being  brought  on,  the  defendant  may  show  any  mat- 
ter, tending  to  defeat  or  diminish  the  demand  of  the  plaintiff;  and,  if  he 
contests  the  existence  or  amount  of  the  debt,  a  reference  may  be  di- 
rected.    CatskiU  Bank  vs.  Sanford,  4  How.,  101 ;  Kennedy  vs.  Mills, 

4  Abb.,  132. 

He  cannot,  however,  go  behind  the  record,  and  question  the  regular- 
ity of  the  judgment.  If  he  seeks  to  do  so,  he  must  make  an  independ- 
ent application.  The  only  inquiry  is,  whether  that  judgment,  or  any 
part  of  it,  has  been  satisfied.  Zee  vs.  Watkins,  13  How.,  178 ;  3  Abb., 
243.  Nor  can  the  operation  of  the  execution,  as  against  intermediate 
grantees  of  the  debtor,  be  inquired  into.  See  SniaU  vs.  Wheaton,  4 
E.  D.  Smith,  427  ;  2  Abb.,  316. 

Where  a  valid  set-off  was  alleged  by  the  defendant,  to  an  amount  suffi- 
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cient  to  extiDguish  the  plaintiff's  claim,  the  motion  was  denied,  and  the 
latter  left  to  his  remedy  by  action.   Beits  vs.  Garr^  1  Hilt.,  411. 

Where  the  defendant's  discharge  as  an  insolvent  debtor  had  been  Bet 
aside,  liberty  was  granted  to  issne  execution.  Small  vs.  Wheaton^  sujrra. 
See  also  Browne  vs.  Bradley^  5  Abb.,  141.  But  such  a  discharge  cannot 
be  collaterally  impeached  by  affidavit,  to  sustain  an  execution  already 
issued  in  disregard  of  it.  The  court  will  leave  the  parties  to  their  di- 
rect remedy.  See  Dresser  vs.  IShufeld^  7  How.,  85.  Leave  to  issue  a 
fresh  execution  will  be  proper,  where  a  prior  satisfaction  of  the  judgment 
has  been  vacated.  Suydam  vs.  Ilolden^  Seld.  Notes,  7th  of  October 
1853,  p.  16.     See  also.  Field  vs.  Paulding,  1  Hilt,  187 ;  3  Abb.,  139. 

{e,)  General  Observations. 

It  is,  on  many  accounts,  essential  that,  in  all  cases,  execution  should 
be  issued  at  once,  and  as  speedily  as  possible ;  and  this,  even  when  it  is 
clearly  improbable  that  any  thing  can  be  immediately  realized. 

In  the  first  place,  until  the  issuing  and  return  of  such  an  execution, 
supplementary  proceedings,  with  a  view  to  the  discovery  of  the  debtor's 
property,  cannot  be  maintained  ;  and  it  is  most  expedient,  that  a  basis 
should,  at  once,  be  laid  for  the  adoption  of  those  remedies,  without 
technical  delays,  at  any  future  period,  when  they  may  appear  to  be 
practically  available. 

In  the  second  place,  it  is  equally  essential,  with  ^a  view  to  form  the 
basis  for  proceedings  in  the  nature  of  a  creditor's  bill,  should  property 
be  thereafter  discovered. 

And,  in  the  third  place,  if  issued  and  returned  within  five  years,  it 
relieves  tlie  party  from  the  necessity  of  an  application  to  the  court, 
before  issuing  an  alias  execution,  against  subsequently  acquired  or  dis- 
covered property. 

Where  execution  against  the  person  is  admissible,  it  is  equally  im- 
portant, as  that  description  of  process  cannot  be  issued,  until  after  the 
previous  issuing  and  return  of  one  against  property.  Besides  which,  any 
undue  delay  may  form  ground  for  a  supersedeas.  See  below,  under 
that  head. 

An  unreasonable  delay  in  issuing  execution  on  a  judgment,  the  col- 
lectibility of  which  had  been  guaranteed,  was  held  to  discharge  tlie 
guarantor,  in  Mains  vs.  Haight,  14  Barb.,  76. 

On  the  other  hand,  an  execution  cannot  be  issued  prematurely,  as 
for  an  expected  deficiency  on  the  sale  of  mortgaged  premises,  before 
that  deficiency  has  been  duly  ascertained.  CM  vs.  Thornton,  8  How.,  66. 
Where  execution  is  an  admissible  remedy,  and  the  debt  is  collectable 
under  it,  a  surrogate's  court  cannot  enforce  payment  of  the  same  debt, 
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by  the  extraordinary  process  of  attachment.    In  re  Latsoriy  1  Duer,  696. 
See  also  Doran  vs.  Detrvpaey^  1  Bradf.,  490,  there  cited. 

§  279.  Form  and  General  Inoid&nte. 

Whatever  may  be  its  nature,  every  execution  possesses  certain  inci- 
dents in  common,  which  it  will  be  as  well  to  notice  preliminarily,  as 
likewise  the  mode  of  direction  applicable  to  each. 

(a.)   DoCKETINO   OF   JUDGMENT. 

That  this  is  a  necessary  preliminary  in  all  cases,  is  clear,  from  section 
287 ;  and  the  dicta  in  Stephens  vs.  Browning^  1  C.  K.,  123 ;  7  L.  O., 
61,  and  Stoutenburgh  vs.  Vandenhurgh^  7  How.,  229,  to  the  effect  that 
an  execution,  though  confessedly  void  as  to  real,  may  be  enforceable  as 
against  personal  property,  in  a  county  where  the  judgment  has  not  been 
docketed,  cannot  safely  be  relied  on  ;  see  likewise  De  Agreda  vs.  Man^ 
id^  1  Abb.,  130  (135);  and  the  actual  decision  in  Stoutenburgh  \^.  Van 
denburgh^  is  in  fact  authority  to  the  same  effect. 

Execution  cannot  be  issued  upon  a  judgment  which,  at  the  time,  stands 
satisfied  of  record.  If  the  satisfaction  be  voidable. for  any  cause,  it 
must  be  first  vacated.     Ackerman  vs.  Ackerman^  14  Abb.,  229. 

(J.)  Form  op  Weft. 

Execution,  of  whatever  nature,  is  process  of  the  court,  and  must  be 
issued  in  the  name  of  the  people,  and  tested,^r(?ybrwz4,  in  the  name  of 
a  justice  of  the  tribunal  out  of  which  it  is  issued.  It  must  be  issued  by 
the  same  court  by  which  the  judgment  was  rendered.  If  en'oneously 
issued  out  of  another,  the  defect  will  be  fatal.  It  will  not  merely  be  void- 
able, but  void.     Clarice  vs.  Miller^  18  Barb.,  269. 

It  need  not  be  under  the  seal  of  the  court,  but  must  be  subscribed  by 
the  party  issuing  it,  or  by  his  attorney. 

When  execution  is  issued  on  the  judgment  of  a  court  of  record,  no 
other  subscription  than  the  above  is  necessary.  "When,  however,  it 
issues  upon  a  judgment  originally  rendered  in  a  justice's  court,  or 
other  similar  tribunal,  which  has  become  a  judgment  of  the  county 
court,  by  being  docketed  under  the  power  conferred  by  section  63,  it 
must,  in  that  case,  be  issued  and  subscribed  by  the  clerk  of  the  county. 
It  should  be  prepared  accordingly  and  presented  to  him  for  that  pur- 
pose, and  his  signature  obtained. 

The  execution  must,  in  all  cases,  be  directed  to  the  sheriff  of  the  county, 
into  which  it  is  issued,  or  to  the  sheriff  of  each  such  county,  where 
more  than  one  execution  is  issued  at  the  same  time.  This  course  is 
expressly  sanctioned  by  section  287.    Each  execution  in  such  cases  is 
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equally  original  process,  and  the  docketing  of  judgment  in  each  such 
county,  is  an  equally  necessary  prerequisite. 

When  the  execution  is  against  specific  property,  it  maybe  directed  to 
the  sheriff  of  any  county,  where  such  property  or  some  part  thereof  is 
situated.  If  such  property  be  in  different  counties,  it  cannot  of  course 
be  fully  reached,  except  by  means  of  issuing  an  execution  into  each. 

As  to  the  expediency  of  issuing  execution  into  every  county  in  which 
there  is  known  to  be  property  of  the  judgment-debtor,  without  vegaxi 
to  that  of  his  residence,  see  5T^  People  vs.  Norton^  4  Sandf.,  640.  But, 
with  a  view  to  the  institution  of  supplementary  proceedings,  the  issuing 
into  the  county  where  the  defendant  resides^  or  has  a  place  of  business, 
should  never  be  omitted.     See  section  292. 

If  the  sheriff  of  any  such  county  be  a  party,  or  interested,  the  execu- 
tion must  in  that  case  be  issued  to  the  coroner,  or,  where  there  are  more 
than  one  coroner  in  the  same  county,  to  one  of  such  coroners,  that  one 
in  whose  immediate  district  the  property  to  be  taken  is  situate,  being 
selected.  In  the  event  of  both  the  sheriff  and  the  coroners  being  disquali- 
fied, the  writ  may,  it  would  seem,  be  directed  to  any  disinterested  person, 
designated  by  the  court,  or  by  a  judge,  by  means  of  a  special  order.  See 
2  R.  S.,  364r,  sections  11, 12,  according  to  the  ancient  practice  of  appoint- 
ing elisors  in  such  cases. 

Where  an  attachment  has  been  issued,  and  a  levy  made  under  it  by  a 
former  sheriff,  it  seems  that  the  execution  on  the  judgment,  when  ren- 
dered, should  be  addressed  to  such  former  sheriff,  and  not  to  the  sheriff 
then  in  oflSce,  and  should  be  special  in  form,  reciting  the  attachment, 
and  directing  a  levy  of  the  property  taken  under  it.  McKay  vs.  nar- 
rower^ 27  Barb.,  463. 

The  execution,  when  issued,  must  intelligibly  refer  to  the  judgment, 
stating  the  court,  the  county  where  the  judgment-roll  or  transcript  is 
filed,  the  names  of  the  parties,  the  amount  of  the  judgment,  if  it  be  for 
money,  the  amount  actually  due  thereon,  and  the  time  of  docketing  in 
the  county  into  which  the  execution  is  issued.  Care  should  be  taken  in 
all  cases,  to  make  a  correct  insertion  of  the  amount  of  the  judgment, 
and  of  the  sum  actually  due  thereon.  An  error  of  this  nature  would 
seem,  however,  to  be  amendable.  See  Peck  vs.  Tiffany^  2  Comst.,  451 ; 
Peel  vs.  CowenJioven^  14  Abb.,  56. 

To  the  above  must  be  added  the  requisition  to  the  sheriff,  by  which 
his  duty  is  pointed  out.  In  framing  this  requisition,  the  exact  form  pre- 
scribed by  section  289,  must  be  followed  verbatim,  according  to  the 
nature  of  each  case. 

Wliere  the  execution  falls  under  the  fii'st  of  the  three  classes  men- 
tioned in  section  286,  and  is  issuable  against  the  property  of  a  living 
judgment-debtor,  the  requisition  is,  that  the  sheriff  satisfy  the  judg- 
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ment,  out  of  the  personal  property  of  such  debtor,  and,  if  suflScient  per- 
Bonal  property  cannot  be  found,  out  of  the  real  property  belonging  to 
him,  on  the  day  when  the  judgment  was  docketed  in  the  county,  or  at 
any  time  thereafter.     Section  289,  subdivision  1. 

When  the  execution  is  of  the  same  class,  but  the  judgment-debtor  is 
deceased,  and  the  judgment  is  sought  to  be  enforced  against  real  or 
personal  property,  in  the  hands  of  personal  representatives,  heirs, 
devisees,  legatees,  tenatits  of  real  property,  or  trustees,  tlie  direction 
must  be,  in  that  case,  that  the  sheriff  or  other  officer  satisfy  the  judg- 
ment out  of  such  property. 

This  special  direction  is  essential,  and,  if  omitted,  will  render  the 
execution  bad.  And,  where  the  accounts  of  representatives  have  heev 
rendered  and  settled,  execution  can  only  be  issued  for  the  pro  rata  pro 
portion  of  the  assets  applicable  to  the  judgment.  If  such  assets  b^ 
insufficient,  and  execution  direct  a  levy  for  the  whole  debt,  it  will  be 
bad.  See  Olmstead  vs.  Vredenhurgh^  10  How.,  216.  See,  as  to  the 
proper  form  of  judgment  in  such  cases,  on  a  proceeding  under  sectioi 
376,  J/i'^iff  vs.  Thur8ht/{No.  10),  12  How.,  385;  2  Abb.,  432,  before 
referred  to. 

And  execution  issued  against  a  receiver,  personally,  for  the  costs  of 
an  unsuccessful  action,  will  be  bad  altogether,  unless  they  be  specially 
directed  to  be  paid  by  him.     See  Marsh  vs.  Ilussey^  4  Bosw.,  614. 

When  execution  is  issued  on  judgment  entered  up  against  9,  feme 
covert^  under  the  power  conferred  by  the  recent  amendments  (1862),  it 
must  direct  the  levy  and  collection  of  the  amount  of  the  judgment 
against  her,  from  her  separate  property,  and  not  otherwise. 

Wlien  the  execution  falls  imder  class  2,  in  section  286,  and  is  issua- 
ble against  the  person  of  the  debtor,  the  requisition  is  that  the  officer 
"  arrest  such  debtor,  and  commit  him  to  the  jail  of  the  county,  until  he 
shall  pay  the  judgment,  or  be  discharged  according  to  law."  Section 
289,  subdivision  3. 

And,  when  the  execution  falls  under  the  third  of  those  classes,  and  is 
for  the  delivery  of  specific  property,  the  requisition  then  is  that  the 
officer  "  deliver  the  possession  of  the  same,  particularly  describing  it, 
to  the  party  entitled  thereto."  Care  must  of  course  be  taken,  that  the 
description  so  to  be  inserted,  be  particular  and  specific,  and  sufficient 
for  the  guidance  of  the  officer,  as  a  mistake  on  his  part,  may  involve  a 
serious  responsibility. 

The  direction  may  also,  at  the  same  time,  require  the  officer  to  satisfy 
any  costs,  damages,  or  rents  and  profits  recovered  by  the  same  judg- 
ment, and  also  the  value  of  the  property  for  which  the  judgment  was 
recovered,  to  be  specified  therein,  if  a  delivery  cannot  be  had,  out  of  the 
personal  property  of  the  party  against  whom  it  was  rendered ;  and,  if 
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suflBcient  personal  property  cannot  be  found,  then  out  of  the  real  prop- 
erty belonging  to  him,  on  the  day  when  the  judgment  was  docketed,  or 
at  any  time  thereafter. 

This  is  the  clear  purport  of  the  direction  prescribed  by  subdivision  4 
of  section  289.  The  verbal  arrangement  is  not,  however,  the  same  in 
that  subdivision,  the  order  of  the  clauses  being  confused.  Of  course, 
it  will  be  equally  competent  to  follow  that  verbal  arrangement,  how- 
ever wanting  it  may  be  in  perspicuity. 

This  latter  direction  is  expressly  in  the  nature,  and  is  in  fact  to  be 
deemed  as,  pro  tanto^  an  ordinary  execution  against  property,  under 
subdivision  1,  and  is  subject  so  far  to  the  same  rules. 

The  directions  in  subdivision  4  of  section  289,  are  in  close  analogy 
with  the  writ  of  possession,  under  the  former  practice,  which  may  be 
substantially  followed.  See  form  given  at  2  R.  S.,  308,  section  34. 
And  such  writ  may  issue  in  favor  of  a  defendant,  recovering  back  p(»- 
session,  on  a  second  trial  on  ejectment.  2  R.  S.,  310,  section  41.  As 
to  the  former  power  to  include  execution  for  costs  or  damages  in  the 
same  writ,  see  2  R.  S.,  342,  section  22.  As  to  the  writ  of  possession, 
on  the  assignment  of  dower,  see  2  R.  S.,  312,  section  55,  subdivison  3. 

And,  in  an  action  for  determination  of  claims  to  real  property,  a  writ 
of  possession  may  be  issued,  in  favor  of  a  defendant,  brought  into  court 
by  those  proceedings,  and  who,  upon  the  trial,  shall  recover,  and  be 
declared  entitled  to  the  immediate  possession  of  the  property.  See 
chapter  511  of  1855,  section  8,  amending  2  R.  S.,  314,  section  15. 

In  all  cases,  the  execution  usually  concludes  with  a  direction  to  the 
sheriff  to  return  the  execution  to  the  clerk,  within  sixty  days  after  its 
receipt.  The  clerk  with  whom  the  record  of  judgment  is  filed,  is  the 
proper  clerk  to  be  designated  in  such  direction.     Section  290. 

But  it  has  been  held  that  this  statement  is  not  essential  in  its  nature, 
not  being  prescribed  by  section  289,  and  that  its  omission  will  not 
be  a  fatal  objection  to  the  proceeding.  I^ake  vs.  JStlgerton,  5  Duer,  681 ; 
3  Abb.,  229. 

There  can  be  no  question,  however,  but  that  its  insertion  is  both 
advisable  and  proper  in  all  cases,  and  there  may  be  a  question  whether 
the  words,  "  shall  be  returnable,"  are  not  susceptible  of  a  stricter  con- 
struction. 

When  an  attachment  has  been  already  issued,  and  a  levy  made 
under  it,  either  by  the  sheriff  in  oflBce  at  the  time  of  the  render  of 
judgment,  or  by  his  predecessor,  it  seems  that  the  execution  should  be 
special,  and  should  recite  the  former  attachment  and  the  levy  there- 
under, and  should  require  the  judgment  to  be  satisfied,  by  sale  of  the 
property  already  taken,  in  the  first  instance,  and  afterwards  out  of  the 
property  of  the  defendant  generally.     And  it  should  be  addressed  to 
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the  former  sheriff,  and  not  his  successor,  if  there  has  been  an  interme- 
diate change  in  the  office.     See  McKay  vs.  Harrower^  27  Barb.,  463. 

{c.)  Indorsement  on  Execution. 

When  the  execution  has  been  prepared  as  above,  it  should  be  folded, 
indorsed  at  the  back  with  the  title  of  the  cause,  and  the  name  and 
address  of  the  attorney,  or  party  in  person,  and  directed  to  the  sheriff. 

And  a  special  direction  should  be  indorsed  thereupon,  addressed  to 
such  sheriff. 

In  the  case  of  an  ordinary  money  execution,  the  direction  may  be  as 
follows :  "  Levy,  as  within  directed,  the  sum  of  (stating  the  amount 
due),  with  interest  thereon,  besides  your  fees  and  expenses." 

This  direction  must  be  signed  by  the  attorney  or  party  in  person. 
The  sum  stated  in  it  must  be  the  precise  amount  due,  giving  credit  for 
any  payments  or  deductions,  if  any.  And,  where  the  execution  is 
against  executors,  after  account  rendered  and  settled,  the  sum  named 
must  be  the  pro  rata  proportion  of  admitted  assets,  and  not  the  total 
amount  of  debt. 

The  power  to  direct  the  levy  of  interest  is  contained  in  2  R.  S.,  364, 
section  9,  amended  by  chapter  324  of  1844,  section  2.  Where  the 
execution  is  issued  immediately  upon  the  recovery  of  judgment,  the 
above  form  will  be  sufficient.     When  otherwise,  the  direction  should 

be  modified  thus :   "  With  interest  thereon  from  the  —  day  of , 

the  time  of  recovering  the  within-mentioned  judgment,  until  paid," 
giving  the  coiTCct  date. 

In  certain  cases,  however,  the  above  form  of  indorsement  must  be 
changed  or  modified.  Where  a  judgment  is  taken  against  joint-debtors, 
on  service  on  one  or  more  only,  the  execution,  though  formally  issued 
against  all,  must  be  specially  indorsed. 

By  2  R.  S.,  377,  sections  3,  4,  the  attorney  issuing  such  execution 
mnst  indorse  thereon,  the  names  of  such  of  the  defendants  as  were  not 
served  with  the  process  by  which  the  action  was  commenced.  He 
must  also  direct  such  execution  not  to  be  served  upon  the  person  of 
any  defendant  whose  name  is  so  indorsed  thereon,  or  levied  upon  the 
sole  property  of  any  such  defendant. 

The  former  instruction  is  applicable  to  execution  against  the  person, 
the  latter  to  that  against  property.  The  direction  is  essential  to  the 
regularity  of  the  execution,  and  necessary  for  the  guidance  of  the 
sheriff.  In  form,  the  process  runs  against  all  the  joint-debtors,  and  is 
leviable  against  any  property  jointly  owned  by  them ;  but,  if  the  direc- 
tion be  omitted,  and  he  levies  on  the  property,  or  takes  the  person  of  a 
defendant  not  served,  the  act  will  be  wrongful,  and  the  party  omitting 
the  direction  responsible  for  it. 
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Another  case  where  a  special  indorsement  is  requisite  is  that  of 
judgment  entered  on  confession,  to  secure  the  payment  of  a  debt  paya- 
ble infuturo. 

Execution  in  this  case  is  thus  provided  for,  by  section  384 : 

When  the  debt  for  which  the  judgment  is  recovered  is  not  all  due,  or  b 
payable  in  instalments,  and  the  instalments  are  not  all  due,  the  execation 
may  issue  upon  such  judgment,  for  the  collection  of  such  instalments  as  have 
become  due,  and  shall  be  in  the  usual  form,  but  shall  have  indorsed  thereon, 
by  the  attorney  or  person  issuing  the  same,  a  direction  to  the  sheriff  to 
collect  the  amount  due  on  such  judgment,  with  interest  and  costs,  which 
amount  shall  be  stated,  with  interest  thereon,  and  the  costs  of  said  judg- 
ment. 

And  it  is  further  provided  that,  notwithstanding  such  execution,  the 
judgment  shall  remain  as  a  security  for  future  instalments,  and  that  execu- 
tion may,  from  time  to  time,  be  issued  in  like  manner,  for  the  collection  of 
the  latter. 

Another  case  of  special  indorsement  is,  where  the  judgment  is  in 
respect  of  a  debt  secured  by  mortgage  of  real  estate.  In  such  a  case, 
the  equity  of  'redemption  in  such  mortgaged  premises,  is  not  salable 
on  execution ;  and  a  special  form  of  indorsement  is  thus  prescribed. 
Vide  2  K.  S.,  368,  section  32. 

Whenever  execution  shall  be  issued  upon  such  judgment,  "  the  plain- 
tiflf's  attorney  shall  indorse  thereon  a  brief  description  of  the  premises 
mortgaged,  referring  to  the  page  and  book  of  the  record  in  which  such 
mortgage  is  recorded,  with  a  direction  to  the  sheriff  not  to  levy  such 
execution  upon  the  said  premises  or  any  part  thereof." 

Where  execution  is  issuea  on  judgment  against  a  feme  covert^  a 
special  direction  should  now  be  indorsed,  that  it  be  levied  and  collected 
from  her  separate  property,  and  not  otherwise. 

(rf.)  Alias  Execution. 

In  form,  an  alias  or  pluries  execution  is  the  same  as  one  originally 
issued,  except  that,  to  be  technically  correct,  the  words,  "As  we  have 
before  commanded  you,"  may  be  inserted  after  the  words,  "  We  com- 
mand," at  the  commencement. 

The  process  will,  in  all  respects,  be  the  same,  except  that,  if  any 
thing  has  been  received,  the  amount  actually  due  must  be  correctly 
stated,  and  the  indorsement  made  accordingly. 

{e.)  Lodgment  with  Sheriff. 

When  complete,  prepared,  and  indorsed  as  above,  the  writ  of  execu- 
tion must,  in  the  last  place,  be  lodged  with  the  sheriff,  or,  when  there 
are  several,  with  the  sheriff  of  each  county  into  which  one  is  issued. 
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On  such  lodgment,  the  sheriff  is  bound,  if  required,  to  give  to  the 
party  delivering  the  same,  a  minute,  in  writing,  specifving  the  names  of 
the  parties,  the  general  nature  of  the  process,  and  the  day  of  receiving 
the  same,  on  payment  of  the  fees  allowed  by  law,  being  nineteen  cents. 
Vide  2  R.  S.,  440,  section  75. 

The  docketing  of  the  judgment  in  such  county  must,  in  all  cases, 
precede  this  lodgment,  as,  until  actual  docketing,  the  judgment  has  no 
effect  as  a  lien,  the  provisions  of  section  287  being  express  upon  the 
subject. 

When  issued  to  the  sheriff  of  a  distant  countv,  the  usual  course  is  to 
forward  the  writ  by  mail,  and,  if  the  judgment  has  not  been  already 
docketed,  to  enclose  a  transcript  for  that  purpose,  with  instructions  to 
the  sheriff  to  file  it  in  the  county  clerk's  office,  and  to  charge  the  pay- 
ment in  the  account  with  his  fees. 

It  is  obvious  that,  in  case  any  information  is  possessed  by  the  plain- 
tiff, in  relation  to  the  property  seizable  under  such  execution,  such 
information  should  be  communicated  to  the  sheriff  at  the  time  the 
process  is  lodged,  by  letter  or  otherwise. 

Upon  the  receipt  of  the  execution,  it  is  the  duty  of  the  sheriff  or 
other  officer  to  indorse  thereon  the  year,  month,  day,  and  hour  of  the 
day  when  he  received  the  same.     2  R.  S.,  364,  §  10. 

{/.)  PBioRrnKs. 

The  following  are  the  rules  upon  this  subject,  as  fixed  by  the  Revised 
Statutes  (see  2  R.  S.,  365,  sections  13  to  17,  inclusive) : 

Section  13  provides  that  the  goods  and  chattels  of  the  defendant, 
within  the  jurisdiction  of  the  officer  to  whom  the  execution  is  issued, 
shall  be  bound,  only  from  the  time  of  the  delivery  of  the  same  to  be 
executed. 

Section  14,  that,  if  there  be  several  executions  issued  out  of  a  court 
of  record,  against  the  same  defendant,  that  which  shall  have  been  first 
delivered  to  the  officer  to  be  executed,  shall  have  preference,  notwith- 
standing a  levy  be  first  made  under  another  execution,  but,  if  a  levy 
and  sale  have  been  made  under  the  second,  before  levy  under  the  first, 
such  sale  is  to  stand. 

Under  section  15  the  same  rule  is  to  prevail  in  determining  preferences^ 
where  there  are  one  or  more  executions,  and  one  or  more  attachments,, 
against  the  property  of  the  same  defendant,  or  if  there  be  several 
attachments.     See  Ycde  vs.  Matthsws^  20  IIow.,  430  ;  12  Abb.,  379. 

By  section  16,  an  actual  levy  under  an  execution  or  attachment  of  a 
court  not  of  record,  takes  precedence  over  any  other  execution  of  any 
other  court,  whether  of  record  or  not,  not  previously  levied. 

And,  under  section  17,  the  title  of  a  lona  fide  purchaser  of  goods 
Vol.  II.— 39 
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The  le\'y  uuder  an  execution  may  comprise  current  coin,  and  also 
bills,  and  evidences  of  debt,  circnlated  as  money,  belonging  to  the 
defendant.    Vide  2  K.  8.,  866,  §§  18, 19. 

When  a  sale  of  property  has  been  made,  a  surplus  in  the  hands  of  the 
oilicer  may  be  levied  upon  by  him,  on  another  execution,  or  attachment 
against  the  same  defendant.    Wheeler  vs.  Smithy  11  Barb.,  345. 

But,  it  has  been  held,  that  money  collected  by  the  sherifT  cannot  be 
applied  by  him,  to  satisfy  another  execution  against  the  plaintiff.  See 
Muscott  vs.  Woolworth^  14  How.,  477 ;  reversing  sams  ca^e,  13  How., 
336.  The  strict  technical  rule  was  held  still  to  prevail,  and  such  money 
must  be  paid  over  to  the  plaintiff,  before  it  could  be  levied  upon  as  bis 
property. 

So  also,  where  property  had  been  sold  under  a  junior  execution,  it 
was  held  that  th^  officer  who  sold  it,  could  not  retain  the  money  u- 
satisfy  an  execution  against  the  plaintiff,  but  was  bound  to  hand  it  ove? 
to  another  officer,  holding  the  senior  execution.  Betts  vs.  Hoytj  19 
Barb.,  412.  The  opinion  contains,  however,  a  dictum^  adverse  to  tk 
decision  in  MubcoU  vs.  WooJ/worih^  as  applicable  to  a  case  where  thr; 
counter-execution  was  in  the  hands  of  the  same  officer.  Vide  p.  414, 
per  Harris,  J. 

On  an  execution  against  one  member  of  a  partnership,  the  copartner- 
ship property  may  be  seized,  with  a  view  to  a  sale  of  the  interest  therein 
of  such  member,  subject  to  an  accounting  between  the  parties  on  disso- 
lution. Hergmcm  vs.  Diiilehachy  11  How.,  46  (47).  See  also,  as  to  a 
special  partnership,  Artisans^  Bank  vs.  TreadweU,  34  Barb.,  653. 

But,  where  a  partner  had  retired,  the  firm-name  being  continued, 
under  a  band  fde  arrangement,  his  property  could  not,  it  was  held,  be 
levied  upon,  on  behalf  of  a  creditor,  whose  debt  accrued  subsequently 
to  such  retirement.    See  HcmtU  vs.  WUletty  6  Bosw.,  533. 

But,  as  above  shown,  the  sole  pi'operty  of  a  joint-debtor,  not  served 
with  process,  cannot  be  levied  upon  ;  nor  can  real  property,  comprised 
in  a  mortgage,  on  execution  for  the  mortgage-debt 

Nor  can  a  plaintiff,  who  has  obtained  a  receiver  of  the  defendant's 
estate,  levy  upon  property  covered  by  the  receivership.  Crou/vemeur 
vs.  Warner^  2  Sandf.,  624. 

An  unrealized  chose  in  action  cannot  be  levied  upon,  under  an  exe- 
cution. Bansom  vs.  Miner^  3  Sandf.,  692 ;  1  C.  K.  (N.  S.),  98.  Sup- 
plementary proceedings,  or  a  creditor's  bill,  would  be  the  proper  course 
to  reach  it. 

Nor  can  the  bonds  of  a  railway  company,  in  the  hands  of  an  ageut 
for  the  purpose  of  negotiation,  be  levied  upon,  as  its  property,  before 
thoy  are  negotiated,  even  under  an  attachment.  Coddington  vs.  0^ 
hert,  5.Duer,  72;  2  Abb.,  242;  affirmed,  17  N.  Y.,  489. 


EXEOUnOK  ANB  ANALOGOUS   BEMEDIES. §    280.  613 

Nor  can  property  be  levied  upon,  the  equitable  ownership  in  which  is 
not  in  the  debtor,  but  in  a  third  party.  Wood  vs.  Le«ter^  29  Barb.,  145. 
Or,  goods  sold  and  delivered,  under  a  contract  for  payment  by  instal- 
ments, by  the  terms  of  which,  the  property  therein  is  not  to  pass,  until 
full  satisfaction  of  the  price.  Herring  vs.  Hoppock^  3  Duer,  20 ;  12  L.  O., 
167;  Same  case,  15  N.  Y.,  409. 

Trust  property  cannot  be  levied  upon,  under  a  judgment  confessed  by 
the  trustee.    MaUory  vs.  Clark,  9  Abb.,  358 ;  20  How.,  418. 

A  levy  will  hold  good,  against  the  claims  of  a  receiver  subsequently 
ap^xtinted,  a|id  the  latter  will  be  bound  to  account  to  the  sheriff.  Rich 
Y8.  LoiUrel,  18  How.,  121 ;  9  Abb.,  356 ;  In  re  North  American  GuUa 
Peti*cha  Company,  17  How.,  549  ;  9  Abb.,  79. 

But  the  sheriff  cannot  levy  upon  property,  or  hold  its  avails,  if  sold, 
with  notice,  as  against  a  receiver  previously  appointed.  JFessenden 
vs.  Woods,  3  Bosw.,  550.  And  this,  even  though  the  security  of  such 
receiver  be  subsequently  perfected.    Steele  vs.  Sturges,  5  Abb.,  442. 

Fixtures  annexed  to,  and  forming  part  of,  the  real  estate,  to  be  habit- 
ually enjoyed  therewith,  cannot  be  levied  upon  and  sold  as  personalty. 
See  generally,  Breese  vs.  Bcmgs,  2  E.  D.  Smith,  474,  and  cases  cited. 

Of  this  nature  is  a  shanty  erected  for  permanent  use,  and  not  remov- 
able, by  stipulation.    Fisher  vs.  Saffer,  1  E.  D.  Smith,  611. 

But  not  BO,  as  to  a  building  erected  by  a  lessee,  and  removable  by 
.icense  of  the  landlord.     See  Dubois  vs.  Kelly,  10  Barb.,  496. 

Bemovable  machinery  is  in  the  nature  of  ten^tnts'  fixtures,  and  may 
be  levied  upon  and  sold.  Vanderpoel  vs.  Van  Allen,  10  Barb.,  157.  So 
also,  as  to  looms,  or  other  independent  machines,  which  may  be  removed, 
without  losing  their  character  and  value,  though  the  motive  power  and 
gearing  by  means  of  which  they  have  been  worked,  will,  on  the  con- 
trary, be  held  annexed  to  the  freehold.  Murdoclc  vs.  Gifford,  18  N. 
T.,  28. 

In  Stevens  vs.  Buffalo  and  New  York  City  Railroad  Company,  31 
Barb.,  590,  and  Beardsley  vs.  Ontario  Bank,  31  Barb.,  019,  it  was  held 
that  the  rolling-stock  and  general  implements  of  a  railroad  company, 
are  personalty,  and  may  be  taken  on  execution ;  overruling  the  views  to 
the  contrary,  as  entertained  in  Farmers^  Loan  and  Trust  Company  vs. 
Hendrickson,  25  Barb.,  484. 

Where,  under  the  terms  of  a  chattel-mortgage,  the  mortgagor  retains 
a  right  to  the  possession  of  the  mortgaged  property,  for  any  definite 
period,  such  property  may  be  levied  upon,  under  an  execution  against 
him,  at  any  time  whilst  that  right  to  possession  continues,  and  may  be 
sold  and  delivered  by  the  sheriff,  without  any  special  i^es^vation  or 
dec1ai*ation  that  the  sale  is  only  of  the  mortgagor's  interest.  At  the 
expiration  of  the  period,  the  mortgagee,  on  becoming  entitled  to  the 
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possession,  may  follow  such  property  in  the  hands  of  the  pnrchasere. 
fftdl  vs.  Carrdey^  1  Kern.,  501 ;  1  Abb.,  158 ;  reversing  same  ease^  2 
Diier,  99 ;  11  L.  O.,  334 ;  HvU  vs.  Camley,  17  N.  T.,  202  ;  As^der  vs. 
Gmiletj  22  N.  Y.,  225  ;  reversing  same  case,  1  Bosw.,  467,  note ;  Galen 
vs.  Brown,  22  N.  Y.,  37  (39);  Mattison  vs.  Bancua,  1  Comst.,  295; 
HaU  vs.  Sampson,  23  How.,  84 ;  Dillingham  vs.  Ladue,  35  Barb.,  38. 

Bnt  a  receiver  has  not  the  same  power  as  a  sheriflF,  and,  if  authorized 
to  sell,  must  expressly  limit  the  sale  to  the  temporary  right,  and  declare 
that  it  is  made  subject  to  the  mortgage.  Manning  vs.  MoTiagha/ii^  1 
Bosw.,  459.  See,  however,  reversal,  on  ground  of  mistrial,  23  N. 
Y.,  539. 

See  also,  as  to  right  of  mortgagee  to  reclaim,  as  against  purchaser, 
after  the  mortgage  has  become  due,  Manning  vs.  Monaghan,  23  N.  Y., 
539.  In  the  same  case,  it  was  considered  by  Comstock,  J.,  and  a  ma- 
jority of  the  judges,  that  a  mortgagee  might  recover,  for  damages  to  his 
reversionary  interest,  by  reason  of  a  sale  being  made  in  parcels.  The 
question  was  not,  however,  passed  upon.     See  Report,  p.  552. 

Where  a  mortgage  was  payable  on  demand,  but,  by  agreement,  the  mort- 
gagor was  allowed  to  retain  possession  until  default  in  payment,  it  was 
held  that,  until  demand  and  failure,  the  property  could  be  levied  upon 
in  his  hands.  Liver  vs.  Orser,  5  Duer,  501.  See  also,  as  to  an  agree- 
ment, under  which  the  mortgagee  had  an  option  given  him  to  take  pos- 
session before  the  prescribed  time  of  payment,  but  which  option  had 
not  then  been  exercised,  HaU  vs.  Samson,  19  How.,  481.  See  Tfie 
Same  vs.  TheSaine,  23  How.,  84.  But,  under  a  similar  contract,  giving 
a  right  to  take  the  property,  in  the  event  of  any  removal  or  disposition 
of  it,  it  was  held  that  the  mortgagee  had  a  right  to  claim  the  property, 
and  to  take  it  out  of  the  sheriff's  hands  after  it  had  been  actually  seized. 
ConJcey  vs.  Hart,  4  Kern.,  22.  And,  when  the  mortgagee  has  imme- 
diate right  to  possession,  he  is,  in  judgment  of  law,  the  owner,  and  the 
mortgagor  has  no  leviable  interest.  Stewart  vs.  Slater,  6  Duer,  83 ; 
Gelhaar  vs.  Ross,  1  Hilt.,  117 ;  Boaster  vs.  Gilbert,  12  Abb.,  97. 

Wlien,  before  sale,  and  whilst  the  property  is  in  the  hands  of  the  offi- 
cer, the  mortgagor's  interest  terminates,  the  mortgagee  is  therefore 
entitled  to  claim  an  unconditional  delivery  to  him.  Fairbanks  vs. 
Bloomfield,  5  Duer,  434. 

A  levy  will  stand  good,  as  against  a  mortgage,  void  against  creditors 
as  made  in  violation  of  the  statute,  or  presumably  so,  where  the  pi'e- 
sumption  is  not  rebutted.  Spies  vs.  Boyd,  1  E.  D.  Smith,  445 ;  AUeii 
vs.  Cowan,  28  Barb.,  99 ;  Thompson  vs.  Van  Veehten,  6  Bosw.,  373. 
Or,  where  such  mortgage  has  not  been  duly  filed.  Mtifdock  vs.  Oifford, 
18  N.  Y.,  28. 

A  levy  will  stand  good  against  a  colorable  gift  of  property.    AU^ 
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V6.  Cowauy  &upra.     Or  a  colorable  sale.     Ludden  vs.  Uazen^  31 
Barb.,  650. 

Not  80,  however,  as  against  a  iond  fide  gift.  AUen  vs.  Cowan^  23 
K.  Y.,  502.  Or  an  actaal  transfer,  in  payment  of  a  debt,  even  though, 
a&  between  the  parties,  such  debt  might  be  usurious.    Mills  vs.  Camley^ 

1  Bosw.,  159. 

The  interest  of  a  pledgor  of  goods  may  be  levied  upon  and  sold,  and 
the  purchaser  will  acquire  title,  on  complying  with  the  terms  and  con- 
ditions of  the  pledge.     2  R.  S.,  366,  section  20. 

But,  after  sale,  and  until  redemption,  the  pledgee  is  entitled  to  pos- 
session. Stiefvs,  Hdrtj  1  Comst.,  20.  See  also  Brovmell  vs.  Camley^ 
3  Duer,  9  (14).  See,  as  to  levy  upon  property,  on  which  a  third  party 
has  a  lien,  Glassner  vs.  Wheaton^  2  E.  D.  Smith,  352 ;  JSrawneU  vs. 
Camleyy  3  Duer,  9. 

The  interest  of  the  pledgee  may  be  levied  upon  and  sold,  the  pur- 
chaser obtaining  his  right  or  interest  in  the  goods.  Said  vs.  Krtu/er^  9 
How.,  569. 

Since  the  recent  amendment  of  the  Code  (1862),  a  levy  may  now  be 
made  upon  the  separate  property  of  a  married  woman,  under  the  special 
process  authorized  by  section  287.  Before  that  amendment,  it  could 
only  be  reached  by  a  proceeding  in  rem.  See  heretofore,  under  the 
heads  of  Judgmefnl  and  Partiea,  and  cases  there  cited. 

But,  even  under  that  state  of  the  law,  it  had  been  held  that,  when 
property  was  used  by  wife  and  husband  jointly,  in  such  a  manner  as 
would  lead  the  law  to  imply  an  assent  on  her  part,  that  he  should  trade 
with  it  for  his  own  benefit,  or  when  such  user  on  his  part  was  apparent, 
or  the  property  was  in  fact  his,  though  traded  upon  in  the  wife's  name, 
the  property  so  used,  or  goods  purchased  with,  or  out  of  the  profits  of 
it,  were  in  law  the  husband's  property,  and  might  be  taken  on  execu- 
tion for  his  debts.  See  Switzer  vs.  Valentine^  4:  Duer,  96  ;  10  How., 
109 ;  Lovett  vs.  Robinson^  7  How.,  105  ;  Freeman  vs.  Orser^  5  Duer, 
476  (qualified,  however,  in  a  considerable  degree  by  Burger  vs.  Whiie^ 

2  Bosw.,  92) ;  S/ierman  vs.  Elder,  1  Hilt.,  178  ;  Saffie  case,  1  Hilt.,  4:76 ; 
Gage  vs.  Dauchy,  28  Barb.,  622. 

When  made,  a  levy  upon  personal  estate  must  be  actual,  and  the 
property  must  be  in  the  sight,  or  placed  within  the  power  of  the  sherift' 
at  the  time.  If  not,  such  a  levy,  though  it  may  bind  the  judgment- 
debtor  himself,  will  be  ineffectual,  as  against  other  creditors,  or  pur- 
chasers in  good  faith.  Dresser  vs.  Ainsworth,  9  Barb.,  619  ;  Lea)*iied' 
vs.  Vandenburgh,  7  How.,  379  ;  affirmed,  8  How.,  77.  A  manual  inter- 
ference is,  however,  unnecessary.  It  is  sufficient  that  the  property  is 
present,  and  subject  to  his  control,  and  that  he  then  openly  states  that 
he  levies  upon,  and  asserts  authority  over  it  by  virtue  thereof.    Barker 
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VS.  Binninger^  4  Kern.,  270  ;  Watts  vs.  Cleavdand^  3  E.  D.  Smith,  553; 
MiUs  vs.  Thursby  (K^o.  6),  11  How.,  121.  Nor  is  acquiescence  of  the 
debtor  or  owner  of  the  goods,  essential  to  give  validity  to  the  levy. 
Artisans*  Bank  vs.  Treadwell^  34  Barb.,  553. 

The  sheriflf 's  right  in  goods  levied  upon,  is  in  the  nature  of  a  spedal, 
and  not  a  general  ownership.     Pierce  vs.  KingsmiUy  25  Barb.,  63. 

The  mere  fact  that  property  has  been  wrongfully  designated  as  prop- 
erty of  the  defendant,  by  an  unauthorized  person,  will  not  estop  the 
real  owner  from  showing  property  in  himself.  Nets  York  Car  OU 
Company  vs.  Bichmondy  6  Bosw.,  213  ;  19  How.,  505  ;  10  Abb.,  185. 

A  levy  secretly  made,  without  knowledge  of  the  debtor'or  a  sub-pur- 
chaser, will  be  void.  Price  vs.  Shipps^  16  Barb.,  585.  And,  if  made 
in  bad  faith,  it  will  be  set  aside.     Jones  vs.  McCarly  7  Abb.,  418. 

Nor  can  a  levy,  once  made,  be  countermanded,  for  the  purpose  of 
shifting  the  burden  of  payment,  as  between  joint-debtors,  and  screening 
one  of  them.  McChain  vs.  McKeon^  2  Duer,  645.  And  an  irregular 
levy  and  sale,  without  proof  of  authority,  will  be  no  justification. 
UnderhiU  vs.  Beiiior^  2  1^1 1.,  319. 

If  the  judgment-debtor  can  show  any  fraud  or  coUnsion,  in  omitting 
to  levy  on  property  or  otherwise,  the  court  will  take  care  it  is  not  eflfec- 
tuated,  and  will  interfere  for  that  purpose.  Engle  vs.  Bonneau^  2 
Sandf.,  679  ;  3  C.  R,  205. 

If,  too,  the  judgment-creditor  omit  to  levy  on  property,  assigned  by 
the  debtor,  after  the  execution  was  placed  in  the  sheriff's  hands,  and 
allow  the  execution  to  be  returned,  without  asserting  his  claim,  his 
priority  over  the  assignee  will  be  gone,  and  he  cannot  assert  it,  as 
against  the  latter,  on  supplemental  proceedings.  Watrous  vs.  Zathrc^, 
4  Sandf.,  700. 

If  property,  actually  levied  on,  be  relinquished,  on  an  agreement 
between  the  debtor  and  the  officer,  for  the  substitution  of  other  specific 
articles  for  it,  that  agreement  will  be  void,  and  a  subsequent  band  fide 
mortgagee  will  acquire  a  title,  as  against  the  sheriff.  Where,  however, 
property  so  substituted  is  subsequently  levied  upon,  without  any  inter- 
vening rights,  the  levy  will  stand  good,  though  the  agreement  for  sub- 
stitution is  void.     Shdton  vs.  WesterveUy  1  Duer,  109. 

See,  however,  as  to  the  right  of  the  sheriff  to  abandon  a  levy,  on  dis- 
covery that  it  is  wrongful,  and  the  burden  of  proof  which  then  lies  upon 
him,  Bliven  vs.  Bledkley^  23  How.,  124. 

When  made,  a  levy  dates  back,  and  transfers  title  to  the  object  levied 
upon,  as  of  the  date  when  the  execution  was  lodged  in  the  hands  of  the 
sheriff,  save  only  as  regards  the  rights  of  intermediate  purchasers,  or 
mortgagees  without  notice.  Thompson  vs.  Van  Vechten,  5  Abb.,  458. 
So  also,  as  regards  the  lien  of  an  attachment,  as  against  an  intermediate 
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assignee.     WUson  vs.  Forsyth^  24  Barb.,  105 ;  Burckhardt  vs.  Sanford^ 
7  How.,  329  ;   Tale  vs.  MaUhews,  20  How.,  430 ;  12  Abb.,  379. 

When  an  attachment  has  been  issued,  the  sheriff,  after  execution,  may 
demand  of  any  person,  having  property  of  the  debtor  in  his  hands,  the 
certificate  of  such  property  prescribed  by  section  236.  The  demand 
must  be  made,  however,  under  the  execution,  and  not  under  the  original 
attachment,  the  vitality  of  which  is  then  exhausted.  If  not  so  made, 
the  ulterior  examination  provided  for  by  the  section,  cannot  regularly 
he  had.    Schieb  vs.  Baldwin,  22  How.,  278 ;  13  Abb.,  469. 

To  constitute  a  valid  levy  upon  real  estate,  there  must  be  an  intention 
to  make  such  levy  at  the  time,  and  it  must  be  announced  to  the  debtor, 
when  a  simultaneous  levy  is  made  upon  personalty.  MUU  vs.  Thursby 
(No.  6),  11  How.,  121.  There  need  not,  however,  be  any  actual  taking 
of  possession.  The  return  of  the  sheriff  will  be  sufficient  to  secure  the 
lien.    Learned  vs.  Vandenhurgh,  7  How.,  379 ;  affirmed,  8  How.,  77. 

Such  levy  must,  however,  be  actual,  in  the  manner  last  referred  to, 
and  the  return  of  the  writ,  or  the  inventory  attached,  is  the  evidence  of 
the  seizure.     Tale  vs.  Matthews^  20  How.,  430 ;  12  Abb.,  379. 

Nor  will  the  suffering  the  execution  agaitist  real  estate  to  remain  dor- 
mant, destroy  that  lien.  It  remains  available,  until  the  expiration  of  the 
tenyears'  statutory  limitation.  Muir  vs.  Leitch,  7  Barb.,  341.  But  when 
that  limitation  has  expired,  the  court  will  order  a  perpetual  stay  of  ex- 
ecution, as  against  hand  fids  purchasers.    WiUon  vs.  Smith,  2  C.  R.,  18. 

A  levy,  as  against  a  person  in  actual  possession,  passes  whatever  interest 
he  may  have,  and  he  cannot  defeat  it,  by  showing  outstanding  title  in 
another.     Dickinson  vs.  Smith,  25  Barb.,  102. 

A  valid  levy  under  execution,  upon  property  sufficient  to  satisfy  the 
debt,  is  in  law  a  satisfaction  of  the  judgment;  and  if,  through  the  negli- 
gence or  misconduct  of  the  sheriff,  the  property  is  lost,  and  the  defendant 
deprived  of  the  benefit  of  it,  the  plaintiff  must  seek  his  remedy  against 
the  sheriff.  Peck  vs.  Tiffany,  2  Comst.,  451.  And  the  plaintiff  may 
also  lose  his  claim,  by  undue  interference  after  levy,  as  by  an  improper 
counteimand.     McChain  vs.  McKeon,  2  Duer,  645. 

And,  once  made,  a  levy  inures,  not  merely  for  the  benefit  of  the  ex- 
ecution creditor  on  whose  writ  it  is  made,  but  for  that  of  all  others,  whether 
senior  or  junior,  which  may  come  to  the  sheriff's  hands  before  sale. 
Peck  vs.  Tiffany,  supra.  And  this,  even  although,  at  the  time  of  sale, 
the  execution,  under  which  the  original  levy  was  made,  may  have  become 
dormant. 

But,  where  the  defendant  has  not  been  deprived  of  his  property,  a 
levy  is  not  ^7*  se  a  satisfaction  of  the  debt.  Peck  vs.  Tiffany,  supra  ; 
Radde  vs.  Whitney,  4  E.  D.  Smith,  378.  Nor  is  a  levy,  supposed  to  be 
Bufticient,  a  satisfaction,  when,  on  sale,  it  proves  to  be  otherwise.     The 
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oflScer  may,  in  such  case,  make  an  additional  levy,  for  the  purpose  of 
satisfying  the  balance  due  {Denvrey  vs.  J^ox,  22  Barb.,  522)  ;  or,  for  that 
of  raising  the  amount  of  any  other  executions,  either  senior  or  janiar, 
which  may  be  in  his  hands  at  the  time.     Peck  vs.  Tiffany,  supra, 

Kor  does  a  levy  under  an  attachment,  work  any  satisfaction  whatever. 
It  is  merely  inchoate,  until  perfected  by  judgment  and  execution,  and,  if 
the  defendant  appears  and  defends,  he  assumes  any  risk.  McBride  tb. 
Fanneri  Bra/nch  Bank,  28  Barb.,  476 ;  7  Abb.,  347. 

Where,  upon  a  sufficient  levy  made  in  one  county,  proceedings  were 
stayed,  and,  during  the  stay,  the  property  was  eloigned,  the  proceedings 
of  the  sheriff  of  another,  under  a  levy  made  by  him,  were  refused  to 
be  restrained.     MUU  vs.  Thurshy  (No.  4),  11  How.,  119. 

Where  property  was  in  the  hands  of  the  officer,  for  want  of  buyers, 
a  renewal  of  the  execution  was  allowed,  so  as  to  retain  the  lien,  instead 
of  ordering  a  return.     Gha/pman  vs.  Fuller,  7  Barb.,  70. 

A  levy  remains  good,  as  against  the  debtor,  though  the  process  may 
have  become  dormant  as  to  junior  executions  ;  the  sheriff  retains  the 
control  of  the  property,  and,  after  sale,  may  apply  the  avails  in  payment 
of  the  executions  in  his  hands,  according  to  their  actual  priorities,  thongh 
not  discovered  until  after  actual  sale  under  a  junior  execution.  Peck  vs. 
Tiffany,  2  Comst.,  451.  As  to  the  rights  of  the  sheriff  to  apply  monevs 
come  to  his  hands,  in  payment  of  tax-warrants,  in  priority  to  a  collateral 
execution,  see  EUice  vs.  Van  Rensselaer,  6  How.,  116. 

The  mere  fact  that  a  sale  is  made  ostensibly  under  a  dormant  execu- 
tion, does  not  invalidate  it,  if  there  is,  at  the  time,  a  subsisting  process 
in  the  hands  of  the  sheriff.  Richards  vs.  Allen,  3  E.  D.  Smith,  399 
(406). 

The  fact  that  an  execution  has  become  dormant,  does  not  relieve  the 
debtor  from  liability ;  it  merely  gives  a  right  to  junior  and  more  vigilant 
creditors  to  be  paid  first,  in  the  application  of  the  proceeds  of  a  general 
sale.  Richards  vs.  Allen,  supra  /  Reck  vs.  Tiffany,  supra.  But  the 
question  must  be  brought  up  by  means  of  a  direct  application,  and  can- 
not  be  raised  collaterally,  on  a  motion  for  attachment  against  the  sheri£ 
See  Wilson  vs.  Wright,  9  How.,  459. 

Any  interference  with  the  proceedings  of  the  sheriff,  creating  delay, 
or  giving  the  debtor  control  of  the  property,  or  any  actual  agreement 
with  the  debtor  himself,  to  give  time,  will  render  an  execution  dormant, 
as  against  junior  claimants,  or  honA  fide  purchasers.  See  Price  vs. 
Shipps,  16  Barb.,  585  ;  Thompson  vs.  Van  Veckten,  5  Abb.,  458 ;  Bun- 
derdale  vs.  Sauvestre,  13  Abb.,  116. 

But  a  mere  acquiescence,  or  even  an  actual  consent  to  delay  by  the 
sheriff  in  selling  the  property  in  his  hands,  will  not  render  an  execution 
dormant,  in  the  absence  of  any  agreement  with  the  debtor,  or  any  use 
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of  the  property  by  him  in  the  mean  time.     Thompson  vs.  Van  Veckten^ 
supra;  Paton  vs.  Westervdt^  2  Dtier,  362  ;  12  L.  O.,  7. 

And  the  doctrine  of  dormancy  is  only  applicable  to  a  levy  on  per- 
sonalty, and  not  to  a  sale  of  real  estate.  See  Muir  vs.  Leitch^  7 
Barb.,  341. 

As  to  the  measure  of  diligence  which  will  be  required  of  tlie  sheriff, 
whilst  in  custody  of  property  levied  upon,  see  Moore  vs.  Westervdt^  21 
N.  Y.,  103  ;  reversing  sanne  case,  1  Bosw.,  357.  He  must  safely  keep 
it,  and  will  not  be  warranted  in  making  or  allowing  any  examina- 
tion into  books  or  papers,  seized  without  the  special  authority  of  the 
court,  nor  can  he  properly  take  letters  or  correspondence  at  all.  Herg- 
nian  vs.  DitUehach,  11  How.,  46.  And  he  will  be  liable,  for  any  neglect 
or  misfeasance  of  his  deputies.  See  Waterhury  vs.  Westervett,  5  Seld.,  598. 

A  levy,  when  previously  made,  is  not  avoided  by  the  subsequent 
giving  of  security  on  appeal.  The  only  eflFect  is  to  suspend  further 
proceedings  under  it,  the  priority  of  the  creditor  remaining.  In  re 
Berry,  26  Barb.,  55  ;  Smith  vs.  AUen,  2  E.  D.  Smith,  259  ;  Cook  vs. 
JDickerson,  1  Dner,  679.  The  court  may,  however,  supersede  it,  on 
good  faith  and  ample  security  being  shown.  See  Sleeker  vs.  Wake- 
man,  13  Abb.,  85. 

An  appeal  to  the  general  term  of  the  Marine  Court,  duly  taken, 
and  security  duly  given,  acts  as  a  sufficient  suspension  of  proceedings. 
Ritterhand  vs.  Marryatt,  12  L.  O.,  158. 

K  an  undertaking  on  appeal,  or  the  service  of  it  upon  the  sheriff 
be  insufficient,  it  will  not  stay  the  proceedings,  or  justify  him  in  a 
refusal  to  levy,  when  directed.     Clark  vs.  Carrdey,  3  C.  R.,  136. 

As  to  the  rights  of  contesting  creditors  under  different  executions. 
Bee  Booth  vs.  Bwnce,  35  Barb.,  496. 

§  281.  JExemption  frora  Mceoution. 

The  following  articles  are,  by  statute,  exempt  from  levy  and  sale 
under  execution : 

The  following  property,  when  owned  by  any  person  being  a  house- 
holder :  such  articles  as  are  movable  to  continue  exempt,  while  the 
family  of  such  person,  or  any  of  them,  may  be  removing  from  one 
place  to  another.  , 

1.  All  spinning-wheels,  weaving-looms  and  stoves,  put  up  or  kept 
for  use  in  any  dwelling-house.     2  R.  S.,  367,  section  22,  subdivision  1. 

Also,  one  sewing-machine,  with  the  appurtenances  thereto  belonging. 
Chapter  152  of  1860,  p.  245. 

2.  The  family  Bible,  family  pictures,  and  school-books  used  by  or  in 
the  family  of  such  person ;  and  books,  not  exceeding  fifty  dollars,  which 
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are  kept  acd  used  as  part  of  the  family  library.    2  B.  S.,  367,  section 
22,  Bubdivision  2. 

3.  A  seat  or  pew,  occupied  by  such  person  or  his  family,  in  any  house 
or  place  of  public  worship.     Iiid.<,  subdivision  3. 

4.  All  sheep,  to  the  number  of  ten,  with  their  fleeces,  and  the  yam 
or  cloth  manufactured  from  the  same ;  one  cow,  two  swine,  the  neces- 
sary food  for  them ;  all  necessary  pork,  beef,  fish,  flour,  and  v^etables 
actually  provided  for  family  use ;  and  necessary  fuel  for  the  use  of  the 
family  for  sixty  days.     /Jtrf.,  subdivision  4. 

5.  All  necessary  wearing  apparel,  beds,  bedsteads,  and  bedding  for 
such  person  and  his  family  ;  arms  and  accoutrements  required  by  law 
to  be  kept  by  such  person  ;  necessary  cooking  utensils ;  one  table ;  six 
chairs ;  six  knives  and  forks ;  six  plates ;  six  teacups  and  saucers ;  one 
sugar  dish ;  one  milkpot ;  one  teapot  and  six  spoons ;  one  crane  and 
its  appendages ;  one  pair  of  andirons ;  and  a  shovel  and  tongs.  Hid., 
subdivision  5. 

6.  The  tools  and  implements  of  any  mechanic,  necessary  to  the  ca^ 
rying  on  of  his  trade,  not  exceeding  twenty-five  dollars  in  value. 
Ibid.,  subdivision  6. 

In  addition  to  the  above,  there  are  also  exempt,  under  section  1  of 
chapter  157  of  1842,  amended  by  chapter  134  of  1859,  p.  343,  the  fol- 
lowing : 

Necessary  household  furniture  and  working  tools,  and  team,  owneil  by 
a  person  being  a  householder,  or  having  a  family  for  which  he  provides, 
to  the  value  of  not  exceeding  two  hundred  and  fifty  dollars ;  and,  in 
addition  thereto,  there  shall  be  also  exempted  from  such  levy  and  sale 
the  necessary  food  for  said  team,  for  a  period  not  exceeding  ninety 
days :  provided  that  such  exemption  shall  not  extend  to  any  execution 
issued  on  a  demand  for  the  purchase-money  of  such  furniture,  or  tools, 
or  team,  or  the  food  for  said  team,  or  the  articles  now  enumerated  by 
law. 

Before  the  amendment  of  1859,  the  above  exemption  only  extended 
to  one  hundred  and  fifty  dollars,  and  the  provision  as  to  necessary  food 
was  not  included. 

Under  chapter  107  of  1858,  p.  206,  the  provisions  of  this  last  act  are 
not  to  apply  to  any  judgment,  rendered  for  a  claim  accruing  for  work 
and  labor  performed  in  a  family  as  a  domestic.  This  act  repeals  a 
similar  statute,  chapter  303  of  1857,  volume  1,  p.  616,  providing  to  the 
same  effect,  but  limiting  it  to  cases  of  a  claim  not  exceeding  fifty 
dollars. 

Materials  procured,  or  partially  procured,  under  a  contract  with 
tlie  canal  commissioners,  are  exempt  from  execution.  1  B.  S.,  223, 
section  38. 
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Under  chapter  85  of  1847,  lands  set  apart  and  actually  used  as  a 
family  or  private  burying  ground,  to  the  extent  of  one  quarter  of  an 
acre,  designated  by  the  owner,  by  description  recorded  in  the  manner 
there  prescribed,  are  also  exempt.  But,  to  claim  the  benefit  of  the 
exemption,  such  record  must  be  duly  made  by  the  owner.  See  Cox 
va  Stafford^  14  How.,  519. 

And,  lastly,  under  chapter  260  of  1860,  p.  499,  the  homestead  of  a 
householder,  having  a  family,  owned  by  him  and  occupied  as  a  resi- 
dence, is  also  exempt  fi-om  execution,  on  debts  thereafter  contracted,  to 
the  value  of  one  thousand  dollars,  on  the  forms  prescribed  by  that  act 
being  complied  with,  and  such  benefit  inures  to  his  widow  and  family 
after  his  decease.  See,  however,  exceptions  from  such  exemptions, 
declared  in  section  2  of  that  measure,  as  regards  sales  for  taxes  an(? 
aeseesments,  or  for  a  debt  contracted  for  the  purchase-money  thereof 
or  prior  to  the  record  of  the  deed  or  notice  declaring  the  property  x\ 
homestead,  as  prescribed  by  that  section.  ' 

The  following  are  recent  decisions  upon  the  subject,  cited  under  th(. 
principle  stated  in  the  last  section,  without  professing  to  go  into  th« 
whole  of  the  law  upon  the  matter : 

The  act  of  1842  was  decided,  in  Morse  vs.  Govld^  1  Kern.,  281,  to 
extend  to  judgments  and  executions  on  debts  contracted  before  as  well 
as  after  its  passage,  and  the  principle  laid  down  applies  equally  to  the 
other  statutes  above  enumerated. 

The  exemptions  thus  created  are  positive,  and,  with  the  exception  of 
that  under  the  homestead  act,  cannot  be  waived,  even  by  express  stip- 
ulation in  the  original  contract.  Crawford  vs.  Lochwood^  9  How., 
547 ;  Harper  vs.  Leal^  10  How.,  276 ;  Kneettle  vs.  Newcomh^  31  Barb., 
169 ;  affirmed,  22  N.  Y.,  249. 

Bat  the  privilege  of  exemption  under  the  homestead  act  is  capable 
of  waiver,  by  writing,  subscribed  by  the  householder  and  acknowledged 
as  a  deed.  Chapter  260  of  1850,  section  1.  It  will  not,  however,  be 
waived  by  mere  representations,  where  the  action  sounds  in  contract. 
See  Rdbmson  vs.  Wiley^  15  N.  Y.,  489.  See  also  same  case  in  court 
below,  Robinson  vs.  TTifey,  19  Barb.,  157,  in  which  the  same  principle  is 
concurred  in,  though  a  new  trial  was  granted,  on  a  question  of  pleading, 
under  which  the  case  might  possibly  be  looked  upon  as  sounding  in  tort, 
and,  therefore,  not  within  the  exemption. 

The  claim  under  any  of  these  provisions  is,  however,  a  personal  claim, 
and  cannot  be  set  up  by  an  assignee  of  the  debtor,  or  a  grantee  of  the 
homestead.  See  Smith  vs.  EiU^  22  Barb.,  656  (660) ;  AUen  vs.  Cook^ 
26  Barb.,  374. 

As  regards  the  persons  entitled  to  claim  such  exemptions,  the  follow- 
ing distinctions  must  be  observed  : — The  original  exemption  under  the 
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Eevised  Statates  is  in  favor  of  any  person  being  a  householder — ^ihat 
under  the  statute  of  1842,  in  favor  of  a  person,  being  a  householder, 
or  having  a  family  for  which  he  provides — ^that  under  the  homesti^ad 
exemption  act,  in  favor  of  a  person  being  a  householder,  and  having 
a  family,  occupying  the  homestead  as  a  residence,  or  of  such  family,  so 
occupying  it  after  his  death.  The  qualifications  are,  therefore,  somewhat 
different  under  each  statute. 

Under  all,  the  person  must  be  a  householder.  A  person  who  rents  a 
house  and  keeps  boarders,  is  within  the  exemption  act  of  1842,  though 
he  may  have  no  wife  or  children  for  which  he  provides,  HtUchimm 
vs.  Chamberlin^  11  L.  O.,  248  ;  Van  Veckten  vs.  Sail,  14  How.,  436. 
Nor,  when  he  has  a  family  for  which  he  provides,  does  his  having  tem- 
porarily ceased  to  keep  house,  and  stored  his  furniture,  with  the  intention 
of  renewing  housekeeping,  deprive  him  of  the  benefit  of  the  statute. 
Griffin  vs.  Sutlierland,  14  Barb.,  456.  Nor  need  his  family  be  actually 
living  with  him,  when  he  provides  for  them  in  fact,  Hobinson^s  C6W«,  3 
Abb.,  466. 

A  party  claiming  exemption  must,  however,  show  affirmatively,  the 
racts  which  entitle  him  to  the  privilege.  Same  case.  And  that,  directly, 
and  not  by  hearsay.    Eastman  vs.  Caswell,  8  How.,  76. 

To  a  reasonable  extent,  the  debtor  has  the  privilege  of  selection  of  the 
articles  claimed  by  him  as  exempt.  See  Dickerson  vs.  Van  Thie,  1  Saudt. 
724 ;  Lockwood  vs.  Younglove,  27  Barb.,  505  ;  Brighann  vs.  Bvsk,  34 
Barb.,  596.  But  he  must  make  such  election  at  the  time  of  levy,  or, 
in  replevin,  he  cannot  recover  more  than  damages,  for  the  detention  of 
property,  after  demand  made.  Seaman  vs.  Luce,  23  Barb.,  240.  See 
likewise  Morse  vs.  Keyes,  6  How.,  18  (20). 

Property  exempt  under  the  Revised  Statutes  cannot  be  taken  eveu  on 
execution  for  its  purchase-money.  That  power  is  confined  to  cases 
coming  within  the  statute  of  1842.  Nor  does  the  power  to  seize  exempt 
property,  on  execution  for  purchase-money,  extend  to  the  goods  of  a 
surety  on  such  purchase.  See  Davis  vs.  Peabody,  10  Barb.,  91 ;  Cole 
vs.  Sitvens,  9  Barb.,  676  ;  6  How.,  424;  Cox  \^.  Stafford,  14  How.,  519. 
But  the  power  to  seize,  under  an  execution  for  purchase-money,  is  not 
confined  to  a  proceeding  for  purchase-money  of  the  specific  article,  but 
also  for  purchase-money  of  any  exempt  property,  either  under  that  statute 
or  the  Revised  Statutes.    See  Cox  vs.  Stafford,  and  Cole  vs.  Stevens,  supra, 

A  judgment,  arising  out  of  a  cause  of  action  in  tort,  is  not  a  debt  con- 
tracted within  the  meaning  of  the  homestead  exemption  act,  though 
such  j  udgment  be  recovered  after  its  passage.  The  exemption  under  that 
statute  will  not  extend  to  a  case  of  this  description.  See  Newman  vs. 
Cook,  11  L.  O.,  62 ;  Cook  vs.  Newtnan,  8  How.,  523 ;  Schouton  v&  KU- 
mer,  8  How.,  527, 
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Altliough,  when  recovered  back  by  process  of  replevin,  an  exempt 
article  retains  its  privilege,  yet  if  the  owner  elects  to  sue  in  trover,  and 
recovers  the  value,  the  value  so  recovered  is  no  longer  affected  by  the 
exemption,  but  may  be  levied  upon.    MaUory  vs.  Norton^  21  Barb.,  424. 

The  exemption  of  a  team,  in  favor  of  a  householder  or  head  of  a 
family,  granted  by  the  statute  of  1842,  extends  both  to  a  wagon  or  cart 
used  by  such  a  person,  and  also  to  the  horse  or  the  horses  by  which  it  is 
drawn,  and  likewise  to  a  horse  ridden  by  such  a  person  in  the  exercise 
ot*  his  trade  or  profession.  See  Van  Buren  vs.  Loper^  29  Barb.,  388  ; 
tM^tman  vs.  Caswell^  8  How.,  75,  as  to  the  wagon  and  horse ;  and  Wheelr 
er  vs.  Cropset/y  6  How.,  288,  as  to  the  horse  of  a  practising  physician. 
See  also,  as  to  the  horse,  harness,  and  cart  of  a  public  cai'man,  Hart- 
home  vs.  Hikers^  1  Duer,  606  ;  11  L.  O.,  223 ;  or  of  a  pedler,  Ilutchin- 
9an  vs.  Chajnherlin^  11  L.  O.,  248.  See  likewise  generally,  Hoyt  vs. 
Van  AlstynCy  15  Barb.,  568.  These  cases  seem  to  overrule  the  stricter 
view,  as  to  a  wagon  not  being  comprised  within  the  word  team,  as  taken 
in  Morse  vs.  Keyes^  6  How.,  18. 

If  the  debtor  have  only  the  part  ownership  of  a  team,  that  ownership 
is  equally  exempt.  Raddiff  vs.  Woody  25  Barb.,  62.  Or,  if  only  hav- 
ing* one  horse,  he  hires  another  to  work  with  it.  Lockwood  vs.  Young- 
hvey  27  Barb.,  505. 

A  watch,  actually  necessary  for  the  purposes  of  an  employment  by 
which  the  debtor  earns  his  livelihood,  was  considered  to  be  within  the 
spirit  of  the  exemption,  in  Bitting  vs.  Ycund&nburghy  17  How.,  80.  So 
also,  as  to  the  professional  books  and  instruments  of  a  surgeon,  the 
former  as  part  of  the  family  library,  and  the  latter  as  tools.  R<Mn- 
sarins  caaej  3  Abb.,  466. 

As  to  the  exemption  of  a  cow,  the  property  of  her  deceased  husband, 
used  by  his  widow  in  support  of  his  family,  see  Brigham  vs.  Bushy 
33  Barb.,  596. 

A  threshing-machine  was  held  not  to  be  exempt,  in  Fo^*d  vs.  John- 
sauy  34  Barb.,  364. 

§  282,  Proceedinge  hefore  Sale  in  Certain  Gases, 

If  property  of  the  defendant  be  wrongfully  taken  by  the  sheriff,  an 
action  will  lie  against  him  and  the  execution-plaintiff,  as  trespassers, 
and,  on  a  proper  application,  and  a  clear  case  shown,  the  court  might 
possibly  interfere  to  stay  a  sale.  If  exempt  articles  have  been  seized, 
they  may  be  retaken  by  process  of  replevin  (see  section  207,  subdivision 
4),  but,  in  other  cases,  the  plaintiff  will  be  left  to  his  remedy  for  the  con- 
version, and  cannot  repossess  himself  of  the  property  itself,  rrocess, 
regular  on  its  face,  is  a  sufficient  protection.    If  manifestly  irregular, 
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or  if  its  validity  be  disputed,  replevin  might  then  lie,  as  an  action, 
though,  possibly,  the  provisional  remedy  might  be  held  inadmissible. 

But,  if  the  goods  of  a  third  party  be  levied  upon,  his  rights  will  not 
be  affected,  and  he  can  maintain  that  form  of  procedure. 

In  the  event  of  a  claim  of  this  description  being  made,  the  sheriff 
is  not  bound  to  proceed  further,  unless  indemnified  by  the  plainti£  It 
is  competent  for  the  latter  to  tender  that  indemnity  at  once,  on  the 
claim  being  made,  and,  if  the  question  is  in  any  manner  doubtful,  it 
will  probably  be  the  easier  course  to  do  so. 

But  the  regular  mode  of  procedure,  under  these  circumstances,  is,  for 
the  sheriff  to  summon  a  jury,  and  try  the  title  set  up  by  the  claimant. 
His  right  to  hold  a  court  for  that  purpose  is  expressly  saved,  at  2  K  S., 
286,  section  58,  but  those  statutes  do  not  contain  any  further  provision 
upon  the  subject. 

Tliis  proceeding  is  one  solely  for  his  own  protection,  and  is  in  no  wise 
conchisive  on  either  party.  When  the  jury  is  summoned,  both  parties 
are  entitled  to  notice,  though  no  particular  time  or  form  is  prescribed. 
The  claimant  then  appears  and  proves  his  claim,  in  the  usual  form,  and 
the  execution-plaintiff  has  the  right  to  oppose.  If  the  demand  set  up 
be  clearly  nugatory,  the  jury  will,  of  course,  negative  its  existence ;  but 
if  it  be  in  any  manner  substantial,  or  even  if  there  exist  any  doubt  as 
to  whether  it  may,  or  may  not  be  maintainable,  the  usual  course  will 
be  a  verdict  in  favor  of  the  claimant.  A  verdict  of  this  latter  descrip- 
tion decides  nothing,  in  effect,  except  that  the  sheriff  is  entitled  to 
demand  an  indemnity,  and,  unless  that  indemnity  be  given,  is  not 
bound  to  proceed  further.  The  verdict  on  such  inquiry,  when  rendered, 
serves  as  the  sheriff's  justification  for  making  a  return  of  nulla  bofia  on 
the  one  hand,  or,  on  the  other,  for  proceeding  to  sell,  without  regard  to 
the  claim  set  up,  and  will  protect  him  from  more  than  a  mere  technical 
responsibility,  in  either  case,  should  the  ultimate  results  be  different 

If  the  verdict  be  against  the  claim  set  up,  the  sheriff  is  boimd  to  go 
on,  such  verdict  protecting  him  against  any  claim  for  vindictive  dam- 
ages, on  the  part  of  the  claimant,  who  may  prevent  a  sale  by  means  of 
a  replevin.  If  the  claim  be  not  negatived,  the  sheriff  may  demand,  and 
the  plaintiff  must  give,  a  sufficient  bond  of  indemnity.  The  sureties 
must,  of  course,  be  sufficient,  and  the  indemnity  complete.  A  form 
will  be  found,  in  Herring  vs.  Hoppock^  3  Duer,  20  (22,  23) ;  12  L.  0., 
167 ;  Same  case^  15  N.  Y.,  409.  As  to  the  necessity  of  the  indemnity 
being  taken,  in  an  amount  sufficient  to  cover  all  probable  liability,  see 
We^tervelt  vs.  Frosty  1  Abb.,  74. 

If  the^  goods  taken  and  sold  under  such  an  indemnity,  be  subject 
to  any  paramount  Hen,  both  the  execution-creditor  and  the  surety  will 
be  liable  to  the  party  holding  such  lien.     Herring  vs.  JBoppock^  mpta. 
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Such  a  bond  may  be  required  by  the  sheriff,  in  the  event  of  a  bond 
fide  adverse  claim,  even  after  levy  and  sale.    See  Westervelt  vs.  Frosty 

1  Abb.,  74. 

If  a  sufficient  indemnity  be  given,  the  sheriff  will  then  be  bound  to 
proceed  with  the  sale  of  the  property ;  and,  if  he  refuse  to  do  so,  after 
tender  of  such  indemnity,  he  will  be  liable  to  the  creditor  for  such 
breach  of  duty. 

When,  after  indemnity  given,  the  property  was  taken  on  replevin, 
by  the  claimant,  who  ultimately  failed  in  the  suit,  but,  on  judgment  for 
a  return,  the  goods  could  not  be  retaken,  the  sheriff  was  held  bound  to 
procure  an  assignment  of  the  undertaking  in  replevin,  and  to  prosecute 
that  undertaking;  for  the  benefit  of  the  indemnifying  plaintiff,  and, 
having  failed  to  do  so,  was  held  responsible  to  the  latter.  Swezey  vs. 
Loii,  21  N.  Y.,  481. 

§  283.  Sale  of  Personal  Property. 

If  no  claim  of  the  above  description  be  made,  or  if  made,  a  sufficient 
indemnity  be  given,  the  sheriff  is  bound  to  proceed  to  a  sale  of  the  goods 
levied  upon,  disposing  of  the  personalty  in  the  first  instance,  and  making 
any  deficiency  out  of  the  real  estate. 

Notice  must  be  given  of  such  sale,  six  days  successively,  by  fastening 
up  written  or  printed  notices  thereof,  in  three  public  places  of  the  town 
where  such  sale  is  to  be  had,  specifying  the  time  and  place  where  the 
same  is  intended  to  be  had.  2  B.  S.,  366,  section  21.  Tlie  sale  must 
be  at  public  vendue,  between  9  a.  m.,  and  sunset.  2  K.  S.,  369,  sec- 
tion 36. 

Taking  down  or  defacing  such  a  notice,  unless  upon  consent  of  the 
parties,  or  satisfaction  of  the  execution,  is  puuishable  by  forfeiture  of  $50. 

2  R.  S.,  369,  section  39.  And  such  taking  down  or  defacing,  or  the 
omission  to  give  such  notice,  will  not  affect  the  title  of  a  bond  fide  pur- 
chaser, without  notice  of  such  omission  or  offence.     Ibid,^  section  40. 

The  sheriff  or  officer  to  whom  the  execution  is  directed,  and  his  dep- 
uty holding  the  execution  and  conducting  the  sale,  are  absolutely  pro- 
hibited from  purchasing  any  property  at  such  sale,  and  any  such  pur-^ 
chase  will  be  void.  2  B.  S.,  370,  section  41.  This  rule  is  applicable  to 
all  sales  whatever,  whether  of  realty  or  personalty. 

As  to  the  latter,  it  is  also  provided  (2  R.  S.,  367,  section  23),  that  no 
personal  property  shall  be  exposed  for  sale,  unless  the  same  be  present, 
and  within  the  view  of  those  attending  the  sale ;  it  shall  be  offered  for 
sale,  in  such  lots  and  parcels  as  shall  be  calculated  to  bring  t}ie  highest 
price. 

Where  the  property  is  valuable,  it  is  usual  to  advertise  it,  and  oftea 
Vol.  n.— 40 
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to  give  a  longer  notice  than  the  six  days  prescribed  by  the  Btatnte;  but 
that  form  is  all  that  is  strictly  necessary.  The  sale  may  either  be  made 
by  the  sheriflF  or  deputy  in  person,  or  an  auctioneer  may  be  employed. 
It  may  also  be  adjourned  by  the  sheriff,  if  necessary ;  notice  being  given 
of  the  adjournment,  in  the  same  manner  as  upon  an  original  sale. 

When  made,  it  must  be  made  at  a  reasonable  time,  and  in  such  a 
manner  as  to  give  all  proper  opportunity  for  the  attendance  of  pur- 
chasers. A  sale  after  sundown  has  been  held  absolutely  void,  and  that 
the  irregularity  rendered  tlie  sheriff  a  trespasser  ah  initio.  Camri^ik 
vs.  Myers^  14  Barb.,  9. 

The  officer  or  party  making  a  sale  of  this  nature,  is  bound  to  sepa- 
rate the  property  which  he  sells,  from  other  property,  of  the  same  nature, 
belonging  to  the  debtor,  or  the  title  to  it  will  not  pass.  Stevens  vs. 
Eno,  10  Barb.,  95. 

And  it  must  be  pointed  out  and  specifically  designated.  Warring 
vs.  Loomis^  4  Barb.,  484. 

But  the  provision  that  the  property  must  be  in  view,  must  receive  a 
reasonable  construction.  Where,  therefore,  on  the  sale  of  the  establish- 
ment of  a  publishing  house,  certain  stereotype  plates  remained  in  a 
vault  connected  with  the  building,  but  such  vault  was  not  locked,  and 
any  intended  purchasers  had  full  opportunity  for  examination,  and  the 
sale  was  conducted  according  to  the  usual  custom  as  to  such  articles, 
the  proceeding  was  sustained.  It  was  also  held  that  a  bond  fide  sale 
of  several  articles  in  one  lot,  with  the  debtor's  assent,  and  at  the  request 
of  parties  interested,  who  were  present,  did  not  invalidate  it.  Bnuit 
vs.  Westervdt^  2  E.  D.  Smith,  440,  See,  as  to  sale  of  property  subject 
to  a  chattel  mortgage  in  one  lot,  opinion  of  Comstock,  J.,  in  Manning 
vs.  Monaghan^  23  N.  Y.,  539,  before  considered,  under  the  head  oiLe^y* 

Property  subject  to  a  lien,  may  be  sold,  but  cannot  be  taken  out  of 
the  possession  of  the  lien-holder,  except  for  the  pnrposes  of  exposure, 
and,  when  sold,  must  be  restored,  until  the  lien  is  paid,  unless  he  vol- 
untarily surrenders  it.  Glasener  vs.  Wheaton^  2  E.  D.  Smith,  352.  And 
parties  selling  such  property,  to  the  prejudice  of  the  lien-holder,  will  be 
liable  for  its  conversion.  Serving  vs.  Hoppoch^  3  Duer,  20 ;  12  L.  0., 
167 ;  Same  caee^  15  N.  Y.,  409. 

Where  the  interest  of  the  debtor,  in  property  sold,  is  partial,  the  sale 
only  passes  that  interest,  and  creates  a  tenancy  in  common,  with  any 
others  jointly  interested.  FieTH)  vs.  Betts^  2  Barb.,  633 ;  Mowbray  vs. 
Lawrence^  22  How.,  107 ;  13  Abb.,  317.  But  if,  under  such  circum- 
stances, the  entire  property  is  sold,  as  being  such  debtor's,  the  sale  will 
be  void,  and  all  concerned  will  be  liable  as  trespassers.  Bates  vs. 
James^  3  Duer,  45, 

The  sale,  when  made,  dates  back  to  the  time  of  the  levy,  and  will 
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transfer  a  complete  title,  as  against  any  intermediate  claims.  FuRer  vs. 
AUen,  16  How.,  247 ;  7  Abb.,  12. 

Real  and  personal  property  cannot  be  sold  together,  on  the  same 
occasion,  and  upon  the  same  notice ;  unless  the  full  statutory  notice  be 
given,  as  to  the  former,  the  whole  sale  will  be  bad.  Breeze  vs.  Bangs^ 
2  E.  D.  Smith,  474  (493). 

And,  as  soon  as  the  fiill  amount  of  the  process  in  the  sheriff's  hands 
is  made,  any  sale  in  excess  will  be  wrongful.  Peck  vs.  Tiffany^  2 
Comst.,  451.  But,  although  a  sale  may  be  ostensibly  made,  under  an 
actually  dormant  execution,  it  will  still  be  valid,  if  there  be  actually 
valid  process  in  the  hands  of  the  officer.  Richards  vs.  AUen^  3  E.  D. 
Smith,  399. 

If  the  debt  and  costs  have  been  satisfied,  the  sheriff  cannot  proceed 
to  make  a  sale,  merely  for  tlie  purpose  of  obtaining  payment  of  his  fees. 
They  are  no  part  of  the  judgment,  though,  on  a  sale  to  satisfy  any  por- 
tion of  the  debt  due  to  the  plaintiff,  he  may  proceed  to  raise  them  also. 
Craft  vs.  Merrill^  4  Kern.,  456.  See  also  Bank  of  Whitehall  vs.  Weed^ 
8  How.,  104. 

As  to  the  power  of  purchasers  of  a  plank-road,  or  turnpike-road  sold 
under  execution,  to  associate  themselves,  for  the  piirpose  of  forming  a 
fresh  incorporation,  see  chapter  482  of  1857,  vol.  II.,  p.  26. 

§  284.  Sale  of  Real  Property. 

The  proceedings  for  this  purpose,  are  more  minutely  and  specially 
regulated,  than  those  in  relation  to  personalty,  and  will  demand  a  more 
extended  consideration. 

As  above  noticed,  such  a  sale  cannot  be  made  of  the  equity  of  redemp- 
tion of  mortgaged  property,  on  judgment  for  the  mortgage  debt.  Vide 
2  R.  S.,  368,  sections  31  to  33,  inclusive.  The  remedy  of  the  plaintiff, 
under  such  circumstances,  lies  by  way  of  foreclosure,  as  against  that 
specific  estate.  His  common-law  rights,  by  way  of  execution,  only 
extend  as  against  the  remainder  of  the  mortgagor's  property. 

(a.)  NoncB  of  Sale. 

The  notice  to  be  given,  is  thus  prescribed  at  2  R.  S.,  368,  sections 
34  and  35,  as  follows : 

• 

§  34.  The  time  and  place  of  holding  any  sale  of  real  estate,  pursuant  to  any 
execution,  shall  be  publicly  advertised  previously,  for  six  weeks  successively, 
as  follows : 

1.  A  written  or  printed  notice  thereof,  shall  be  fastened  up,  in  three  pub- 
lic places  of  the  town  where  such  real  estate  shall  be  sold,  and,  if  such  sale 
be  in  a  town  different  from  that  in  which  the  premises  to  be  sold  are  situ- 
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ated,  then  such  notice  shall  also  be  fastened  np,  in  three  public  places  of  the 
town  in  which  such  premises  are  situated. 

2.  A  copy  of  such  notice  shall  be  printed,  once  in  each  week,  in  a  newspa- 
per of  such  county,  if  tliere  be  one. 

3.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premises  to 
be  sold  are  not  occupied  by  any  person,  against  whom  the  execution  i» 
issued,  or  by  some  person  holding  the  same,  as  tenant  or  purchaser,  under 
such  person,  then  such  notice  to  be  published  in  the  state  paper,  once  in 
each  week. 

§  35.  In  every  such  notice,  the  real  estate  to  be  sold  shall  be  described 
with  common  certainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  be  any,  and,  if  there  be  none,  by  some 
other  appropriate  description. 

The  taking  down  or  defacing  of  any  such  notice,  is  punishable  by 
fine,  and  such  taking  down  or  defacing,  or  even  the  omission  to  give 
notice,  is  not  to  affect  the  validity  of  a  sale,  made  to  a  bond  fide  pur- 
chaser, without  notice.     2  R.  S.,  369,  §§  39,  40. 

In  OUoU  vs.  Robinson^  21 N.  Y.,  150,  it  is  decided,  by  a  majority  of 
the  Court  of  Appeals,  that  it  is  sufficient  to  post  a  notice,  as  required  bj 
the  statute,  forty-two  days  previous  to  the  sale,  and  to  publish  a  copy 
thereof,  in  six  successive  numbers  of  a  weekly  newspaper,  although  the 
first  publication  may  be  less  than  six  weeks  prior  to  the  sale.  Tliis 
reverses  the  same  caae^  20  Barb.,  148,  holding  that  the  full  period  of  six 
weeks  must  be  fulfilled,  both  as  regards  posting,  and  also  publication. 
See,  however,  as  to  the  giving  of  due  notice  being  a  condition-prece- 
dent, Cunninghma  vs.  Cassidy^  17  N.  Y.,  276  (281) ;  7  Abb.,  183. 

Where  real  and  personal  estate  are  sold  together,  without  giving  the 
full  notice  prescribed,  as  to  the  former,  the  sale  will  be  void.  Breew 
vs.  Bangs  J  2  E.  D.  Smith,  474. 

{b,)  Salb,  and  what  Passes. 

By  2  K.  S.,  369,  section  36,  the  sale,  when  made,  must  be  at  public 
vendue,  between  the  hours  of  nine  o'clock  in  the  morning  and  the  set- 
ting of  the  sun.  See  Camnck  vs.  Myers^  14  Barb.,  9,  above  cited,  as 
to  a  sale  after  sundown,  being  absolutely  void. 

Any  officer  selling  real  estate  without  the  previous  notice,  or  other- 
wise than  as  prescribed,  is  to  forfeit  to  the  injured  party  one  thousand 
dollars,  besides  any  damages  which  such  party  may  sustain.  2  B.  S., 
869,  §  37. 

Udder  section  38,  when  real  estate  offered  for  sale  under  execution, 
ahall  consist  of  several  known  lots,  tracts,  or  parcels,  such  lots,  tractS; 
or  parcels,  shall  be  separately  exposed  for  sale ;  and,  if  any  person 
claiming  to  be  the  owner  of  any  portion  of  such  estate,  or  of  such  lolSr 
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tracts,  or  parcels,  or  either  of  them,  or  claiming  to  be  entitled,  by  law, 
to  redeem  any  such  portion,  shall  require  such  portion  to  be  exposed  for 
sale  separately,  it  shall'  be  the  duty  of  the  sheriff  to  expose  the  same  for 
sale  accordingly.  Ko  more  of  any  real  estate  shall  be  exposed  for  sale, 
than  shall  appear  to  be  necessary  to  satisfy  the  execution. 

Under  2  R.  S.,  370,  section  43,  the  sheriff  or  other  oflBcer,  or  his 
deputy,  holding  the  execution  and  conducting  the  sale,  are  positively 
prohibited  from  purchasing,  and  any  purchases  made  by  them  are 
void. 

And  the  following  provision  is  made  in  the  concluding  portion  of  sec- 
tion 287  of  the  Code,  first  inserted  by  amendment  in  1851,  and  revised 
in  1852 : 

Real  property,  adjudged  to  be  sold,  must  be  sold  in  the  county  where  it 
lies,  by  the  sheriff  of  the  county,  or  by  a  referee  appointed  by  the  court  for 
that  purpose ;  and  thereupon,  the  sheriff  or  referee  must  execute  a  convey- 
ance to  the  purchaser,  which  conveyance  shall  be  effectual  to  pass  the  rights 
and  interests  of  the  parties  adjudged  to  be  sold. 

This  clause  seems  more  peculiarly  applicable  to  sales  on  foreclosure 
or  partition,  though  inserted  in  the  chapter  as  to  execution,  especially 
as  regards  the  provision  for  sale  by  a  referee.  Some  portions  of  it,  as 
r^ards  the  duties  of  the  sheriff,  are,  however,  clearly  pertinent. 

The  sale  cannot  comprise  property  in  another  state,  and,  if  this  be 
attempted,  will  be  void.     Hunk  vs.  St.  John,  29  Barb.,  585. 

In  selling  real  estate,  the  sheriff  acts  under  a  power ;  and,  if  he  sells 
irregularly  or  improperly,  no  title  will  pass.  Carpenter  vs.  StilweU^  1 
Kem.,  61 ;  reversing  sanie  caae^  12  Barb.,  128.  So  likewise,  where  the 
judgment  is  in  effect  satisfied  at  the  time.  Craft  vs.  MerriU^  4  Kern., 
456 ;  NeUaon  vs.  Neilaon,  5  Barb.,  565.  Or,  where  judgment  has  been 
irregularly  taken.  Farnham  vs.  Jlildreth,  32  Barb.,  277.  Or,  where 
it  is  insufiiciently  proved.  Tonmsend  vs.  Wessouy  4  Duer,  342.  Or 
where  the  execution  is  void.  Clarke  vs.  Miller,  18  Barb.,  269.  But  a 
trifling  irregularity  in  the  execution  will  not  avoid  it.  Peet  vs.  Cowen- 
haven,  14  Abb.,  56. 

The  provisions  of  the  statute  as  to  selling  the  property  in  parcels  and 
not  in  gross,  are  directory,  and  an  omission  to  comply  with  them  will 
render  the  sale  voidable  only,  and  not  void,  the  objection  being  waiv- 
able by  delay.  Cunningham  yq.  Cassidy,  17  N.  Y.,  276 ;  7  Abb.,  183. 
But  the  making  of  a  sale  in  this  manner,  will  always  be  sufiicient  cause 
for  setting  it  aside.  Ames  vs.  Lockwood,  13  How.,  555.  So  also,  title 
will  pass,  although  the  sheriff  neglect  to  observe  other  directory  provi- 
sions, in  respect  of  which  the  debtor  has  his  remedy  against  that  officer. 
See  Neilson  vs.  NeiUon,  5  Barb.,  665. 

On  selling  real  estate,  in  separate  parcels,  under  different  executions 
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of  different  dates  as  to  liens,  the  sheriff  mnst  apply  the  bid  on  the  first 
sale,  in  satisfaction  of  the  oldest  lien.    Barker  vs.  Gcntes^  1  How.,  77. 

The  sale,  when  made,  will  pass  any  legal  right  to  the  possession 
vested  in  the  jndgment-debtor.  But  the  case  of  a  purchaser  who  has 
entered  into  possession  under  an  executory  contract  for  purchase,  is  an 
exception  to  this  rule.  His  interest  cannot  be  taken  under  execution, 
but  can  only  be  reached  by  proceedings  in  equity.  1  R.  S.,  744,  sec- 
tion 4.  See  Bigelow  vs.  Fvnxih^  11  Barb.,  498  ;  8ame  case^  17  Barb., 
394 ;  Sage  vs.  Ca/rimright^  5  Seld.,  49 ;  Kellogg  vs.  Kellogg^  6  Barb., 
116.  Nor  can  any  other  merely  equitable  interest  in  lands,  be  reached 
in  this  manner.  Oarfidd  vs.  HaimUker^  15  N.  Y.,  475 ;  Wright  vs. 
Douglass^  3  Barb.,  554.     Sec  likewise  Richards  vs.  Yamum,^  8  How.,  79. 

Estates  by  will  or  by  sufferance,  though  chattel  interests,  are  like- 
wise specially  exempted  from  sale  on  execution.  See  1  R.  S.,  722,  sec- 
tion 5.  Bigelow  vs.  Finch^  supray  both  cases ;  (kimn  vs.  Baker^  2 
Barb.,  206.  But  this  exception  does  not  include  a  tenancy  from  year 
to  year.    Bigelow  vs.  Mnchy  17  Barb.,  394. 

Where  the  interest  of  the  vendor  under  an  executory  contract  is  sold, 
the  sale  is  subject  to  the  equities  of  the  purchaser,  who  is  entitled  to 
performance,  and  to  the  benefit  of  any  payments,  made  by  him,  on 
account  of  his  purchase-money,  without  actual  notice  of  the  judgment 
Moyer  vs.  Hiwrnan^  3  Kern.,  180. 

Under  the  general  mechanics'  lien  act,  chapter  402  of  1854,  p.  1086 
(extended  by  chapter  204  of  1855,  p.  324),  sections  11,  12,  execution 
may  issue  for  the  amount  of  a  lien  enforced  under  that  statute,  in  the 
same  manner  as  in  ordinary  executions,  except  that  the  execution  shall 
direct  the  sheriff  or  oflicer  to  sell  the  right,  title,  and  interest  which  the 
owner  had  in  the  premises,  at  the  time  of  filing  the  notice.  Under  the 
New  York  and  Kings  and  Queens  county  statutes  the  sale  is,  however, 
similar  to  that  under  a  foreclosure,  and  passes  such  right  and  interest 
absolutely,  without  right  of  redemption.  Bandolph  vs.  Leary^  3  E.  D. 
Smith,  637 ;  4  Abb.,  205.  See  above,  under  the  head  of  Sale  under 
Foreclosure, 

There  is  no  restriction  as  to  one  defendant  becoming  the  purchaser 
of  the  right  or  interest  of  another.  NeHaon  vs.  NeHson^  5  Barb.,  665. 
If  the  execution-plaintiff  himself  buys  the  property,  no  money  need  be 
paid  by  him,  beyond  the  amount  of  the  sheriff's  fees,  the  balance  going 
in  extinguishment  of  his  debt.  See  collaterally,  as  to  a  sale  on  attach- 
ment. Wood  vs.  Ghapin^  3  Kern.,  509.  But,  if  the  plaintiff's  attorney 
bids  off  the  property,  and  takes  the  certificate  in  his  own  name,  the  pre- 
sumption is  that  it  is  his  own  purchase,  and  not  his  client's,  and  he  will 
be  liable  for  the  amount  of  his  bid.  See  Oha/ppeH  vs.  Daain,  21 
Barb.,  17. 
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Objections  to  the  regularity  of  a  sale  cannot  be  raised  by  strangers 
to  the  execution.    Smith  vs.  McGowan^  3  Barb.,  404. 

But,  where  the  execution-creditor  has  been  misled  by  the  sheriff  or 
his  deputies,  especially  where  the  property  has  been  sacrificed,  the  sale 
will  be  set  aside.  Ames  vs.  Lochwood^  13  Kow.,  555.  See  also,  as  to 
setting  aside  a  sale,  made  in  disregard  of  existent  equities,  Welch  vs. 
TiU^orth,  22  How.,  474. 

(c.)  Certificate,  and  Ixtebmediatb  Interests. 

Upon  the  sale,  the  officer  making  it  is  to  make  out  and  subscribe 
duplicate  certificates  of  sale,  containing — 

1.  A  particular  description  of  the  premises  sold  ; 

2.  The  price  bid  for  each  distinct  lot  or  parcel ; 

3.  The  whole  consideration  money  paid ; 

4.  The  time  when  such  sale  will  become  absolute,  and  the  purchaser 
will  be  entitled  to  a  conveyance,  pursuant  to  law.  2  R.  S.,  370,  sec- 
tion 42. 

One  of  the  duplicate  certificates  shall,  within  ten  days  after  such 
sale,  be  filed  in  the  office  of  the  clerk  of  the  county,  and  the  other  shall 
be  delivered  to  the  purchaser.  If  there  be  two  or  more  purchasers,  a 
certificate  shall  be  delivered  to  each.    Ihid,^  section  49. 

Under  chapter  60  of  1857,  vol.  1,  p.  93,  the  clerk  or  registrar  of  the 
county  is  bound  to  record  such  certificate  when  filed,  and  is  entitled  to 
the  usual  fees  for  recording  conveyances,  to  be  paid  by  the  sheriff  out 
of  the  avails  of  the  sale,  the  record  of  which,  or  a  certified  copy,  is  made 
evidence.  Under  section  44,  2  R.  S.,  379,  the  original  certificate,  duly 
proved  and  acknowledged,  or  a  certified  copy,  were  also  receivable,  as 
presumptive  evidence  of  the  facts  therein  contained. 

As  to  the  effect  of  the  attorney  of  the  plaintiff  taking  such  certificate 
in  his  own  name,  see  Chapped  vs.  Dann^  21  Barb.,  17,  supra.  It  is 
competent  for  the  party  who  has  acquired  this  species  of  inchoate  title 
to  abandon  it,  if  he  so  think  fit,  and  to  acquire  and  rely  upon  title  from 
another  source,  and  no  one  can  question  the  legality  of  the  proceeding, 
except  a  creditor,  who  may  stand  in  a  situation  to  challenge  the  trans- 
action, as  a  fraud  upon  his  rights.     Wright  vs.  Douglass^  3  Barb..  554. 

During  the  fifteen  months  that  must  elapse  before  the  purchaser  can 
become  entitled  to  a  deed,  he  does  not  obtain  the  legal  title,  nor  the 
equity  of  redemption,  but  merely  holds  a  lien  for  the  amount  of  his 
bid.      Vaughn  vs.  Ely^  4  Barb.,  159. 

During  the  same  fifteen  months,  the  right  and  title  of  the  execution- 
debtor  is  not  divested.  At  their  expiration,  however,  the  grantee  who 
takes  the  deed,  is  vested  with  the  legal  estate  from  the  time  of  the  sale, 
for  the  purpose  of  maintaining  an  action  for  intermediate  injury.     2  R.. 
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S.,  373y.  Bcction  61.    See  also,  as  to  his  right  to  maintain  an  action  for 
waste,  2  R.  S.,  336,  section  20. 

And  intermediate  waste  may  be  restrained  or  punished.  2  H.  S.,  337, 
sections  23  to  29.  But,  in  the  mean  time,  and  during  the  fifteen  months, 
the  person  then  entitled  to  the  possession  of  the  property  sold,  may  use 
and  enjoy  the  same  as  follows,  without  being  guilty  of  waste  : 

1.  He  may  use  and  enjoy  such  property  as  before  the  sale,  doing  no 
pd^manent  injury  to  the  freehold. 

2.  If  buildings,  he  may  make  necessary  repairs,  but  not  alterations 
in  the  form  or  structure. 

3.  If  land,  he  may  use  and  improve  it,  in  the  ordinary  coarse  of 
husbandry,  but  he  is  not  to  be  entitled  to  any  growing  crops  thereon  at 
the  expiration  of  the  fifteen  months. 

4.  He  may  apply  any  wood  or  timber  to  the  necessary  repair  of  fences 
or  buildings. 

5.  If  the  land  is  occupied  by  him,  he  may  take  necessary  firewood 
for  the  use  of  his  family.     2  R.  S.,  336,  section  22. 

The  certificate  forms  a  cloud  upon  the  title  of  the  equitable  owner, 
which  he  may  maintain  an  action  to  remove,  without  waiting  for  the 
expiration  of  the  period  for  redemption.  LounAury  vs.  Purdy^  18 
N.  Y.,  515. 

{d,)  Redemption. 

The  statute  provides  a  long  and  intricate  process,  by  means  of  which, 
the  execution-debtor  in  the  first  instance,  and  afterwards  other  credi- 
tors, holding  charges  upon  the  estate,  are  entitled  to  redeem,  or  to 
acquire  the  title  of  the  purchaser  under  the  certificate  of  sale. 

The  first  provision  is,  that,  within  one  year  from  the  time  of  sale,  the 
estate  sold,  or  any  distinct  lot,  tract,  or  portion,  separately  sold,  may  be 
redeemed,  by  the  payment  to  the  purchaser,  his  pei*sonal  representa- 
tives or  assignees,  or  to  the  oflicer  who  made  the  sale,  for  the  use  of 
such  purchaser,  of  the  sum  bid  upon  the  sale,  with  interest  at  ten  per 
cent.     2  R.  S.,  370,  section  45. 

Such  redemption  may  be  made : 

1.  By  the  execution-debtor. 

2.  By  his  devisee,  or  heir,  as  the  case  may  be. 

3.  By  any  grantee  of  such  person,  who  shall  have  acquired  an  abso- 
lute title  by  any  means  to  the  premises,  or  to  any  portion  separately 
sold.     2  R.  S.,  370,  section  46. 

Any  heir,  devisee,  or  grantee,  who  shall  have  acquired  title  to  any 
portion  of  the  whole,  or  of  any  separate  part  of  the  property  as  above, 
may  redeem  the  lot,  tract,  or  parcel  sold,  as  if  he  were  grantee  of  the 
whole,  and  shall  have  the  same  remedy  for  contribution,  against  the 
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owners  of  the  residae,  as  if  the  amount  paid  by  him  had  been  collected 
by  sale  of  his  portion.     Ihid.^  section  47. 

And,  if  there  be  several  joint  tenants,  or  tenants  in  common,  of 
premises,  or  of  a  part  of  premises  so  sold,  each  may  redeem  his  own 
interest,  on  payment  of  a  proportionate  part  of  the  purchase-money. 
Ibid.^  section  48. 

And,  upon  such  payment  being  made,  by  any  person  so  entitled  to 
redeem  any  real  estate  so  sold,  the  sale  of  the  premises  so  redeemed, 
and  the  certificates  of  such  sale,  shall  be  null  and  void.  Ihid.^  sec- 
tion 49. 

A  party,  redeeming  as  above,  and  paying  the  amount  to  the  creditor 
in  person,  will,  of  course,  for  his  own  protection,  see  to  the  sheriff  being 
duly  notified,  to  prevent  any  further  trouble  in  the  matter,  and  likewise 
that  an  entry  of  the  payment  is  made  by  the  county  clerk,  against  the 
record  of  the  certificate  of  sale,  that  it  may  no  longer  stand  as  an  encum- 
brance against  the  property. 

The  right  of  the  equitable  owner  to  redeem,  does  not  debar  him  from 
maintaining  proceedings  to  set  aside  the  sale  as  fraudulent,  during  the 
time  allowed.     Lounshury  vs.  Purdy^  18  JtT.  Y.,  615. 

But^  if  he  do  not  redeem  within  the  year  allowed  him,  he  will  be  estop- 
ped from  afterwards  questioning  the  regularity  of  the  proceedings.  Sy- 
monds  vs.  Peek^  10  How.,  395.     See  also  Buck  vs.  Fax^  23  Barb.,  259. 

And,  when  he  contests  the  validity  of  the  sale,  it  will  be  proper  for 
him  to  redeem,  and  try  the  question  with  the  purchaser,  as  regards  the 
money,  instead  of  the  land.    Burckhardi  vs.  Sanford^  7  How.,  329. 

In  MiUer  vs.  Lewis,  4  Comst.,  554,  it  was  held,  that  an  agreement, 
on  Eufiicient  consideration,  enlarging  the  time,  within  which  the  judg- 
ment-debtor may  redeem  or  extinguish  the  lien  acquired  by  the  sale  of 
real  property,  under  an  execution,  is  a  valid  agreement,  and  will  bind 
third  parties,  and,  in  particular,  subsequent  judgment-creditors,  and 
overreach  their  rights  of  acquiring  title,  by  redemption,  under  the  forms 
of  the  statute. 

In  Wright  vs.  Douglass,  10  Barb.,  97,  it  was  held,  that  the  taking  of 
a  release  from  the  execution-debtor,  to  the  party  holding  the  certificate, 
within  the  twelve  months,  will  be  equivalent  to  a  deed  from  the  sheriff, 
and,  by  conjoining  the  legal  and  equitable  interest,  will  vest  in  him  a 
complete  title,  and  shut  out  any  subsequent  acquisition.  The  reversal 
at  3  Seld.,  564,  does  not  touch  this  specific  point.  The  regular  practice 
will,  however,  be  found  the  most  convenient. 

Redemption  by  the  debtor,  restores  a  junior  judgment,  under  which 
the  sale  was  also  had,  but  which  was  overreached  in  the  application  of 
the  proceeds,  to  the  same  lien  which  it  had  before  the  sale.  And  the 
conversion  of  the  land  into  money,  by  sale  under  a  prior  mortgage,  and 
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application  of  the  proceeds  in  extinguishment  of  the  claim  of  the  pur- 
chaser, will  have  the  like  effect.    Bodine  vs.  Moore^  18  N.  Y.,  347. 

{e.)   Redemption,  and  Acquisition  of  Purchasee's  Rights,  bt  Third 

Parties. 

The  provisions  for  this  purpose  are  chiefly  contained  in  article  IL, 
title  v.,  chapter  VI.,  part  III.  of  the  Revised  Statutes,  and  are  to  the 
following  effect : 

If  the  owner,  or  party  representing  him,  omits  to  redeem  the  prem- 
ises within  the  prescribed  year,  then  the  interest  vested  in  the  pur- 
chaser may  be  acquired,  witliin  three  months  after  the  expiration  of 
such  year,  by  the  persons,  and  on  the  terms  thereinafter  prescribed.  2 
R.  S.,  371,  section  50. 

Any  creditor,  having,  in  his  own  name,  or  as  assignee,  representative, 
trustee,  or  otlierwise,  a  decree  in  chancery,  or  a  judgment  at  law,  ren- 
dered at  any  time  before  the  expiration  of  fifteen  months  from  the  time 
of  such  sale,  or  having  a  mortgage,  duly  recorded,  within  the  same 
period,  and  which  shall  be  a  lien,  or  charge  upon  the  premises  sold,  or 
upon  any  parcel  which  shall  have  been  separately  sold,  by  paying  tlie 
sum  of  money  which  was  paid  on  the  sale  of  such  premises,  or  upon 
any  parcel  which  shall  have  been  sepai*ately  sold,  together  with  interest 
tliereon  at  the  rate  of  seven  per  cent,  a  year,  from  the  time  of  such  sale, 
shall  thereby  acquire  all  the  rights  of  the  original  purchaser,  subject  to 
be  defeated  by  any  like  creditor,  in  the  manner  mentioned  in  said  title, 
and  in  the  amendatory  act  of  the  26th  of  May,  1836  (2  R.  S.,  371,  section 
50,  amended  by  chapter  243  of  1847,  section  1) ;  and,  by  section  2  of  the 
last  statute,  all  the  provisions  of  the  above  title  are  to  be  extended,  and 
to  apply  to  liens  by  mortgage,  in  the  same  manner  as  they  do  to  liens 
by  judgment  or  decree. 

If  the  lien  of  the  redeeming  creditor  be  on  any  parcel  separately  sold, 
the  creditor  may  separately  acquire  the  title  to  such  parcel.  2  R.  S.,  371, 
section  52.  And,  if  it  be  a  lien  on  only  part  of  any  lot,  tract,  or  parcel 
sold,  the  creditor  may  acquire  the  title  to  the  whole.  2  R.  S.,  372,  sec- 
tion 53.  And,  in  like  manner,  the  redeeming  creditor,  having  a  lien 
on  any  undivided  share  or  interest,  may  acquire  the  title  of  the  pur- 
chaser to  such  share  or  interest,  by  making  a  proportional  payment 
Idid.^  section  54. 

Whenever  any  creditor  shall  have  acquired  title  as  above,  any  other 
creditor,  who  might  have  acquired  such  title  as  above,  may  become  a 
purchaser  from  the  first  creditor,  upon  the  following  conditions : 

1.  By  reimbursing  to  such  first  creditor,  his  personal  representatives, 
or  assigns,  the  sum  which  may  have  been  paid  thereon,  to  acquire  such 
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title,  with  interest  at  seven  per  cent,  from  the  time  of  such  payment  to 
the  time  of  such  reimbnrsement. 

2.  If  the  lien,  by  virtue  of  which  the  first  creditor  acquired  the  pur- 
chaser's title,  be  prior  to  the  h'en  of  the  second  creditor,  then  the  second 
creditor  shall  also  pay  to  the  first  the  amount  of  such  lien.  / 

3.  But  if  the  lien  of  the  first  creditor,  at  the  time  he  acquired  title, 
has  ceased  to  be  a  lien  against  the  second  creditor,  it  shall  not  be  neces- 
sary to  pay  the  amount.  2  R.  S.,  372,  section  55,  as  enlai^ed  by  opera- 
tion of  chapter  243  of  1847,  section  2,  above  referred  to. 

In  the  same  manner,  any  third  or  other  creditor,  who  might  have 
originally  acquired  the  title,  may,  in  like  manner,  become  a  purchaser 
on  the  same  terms  and  conditions.     2  R.  S.,  372,  section  56. 

If  the  original  purchaser  be  also  a  lien  creditor,  he  may  avail  him- 
self of  his  lien,  to  acquire  the  title  of  any  other.  Ihid.y  57.  The  exe- 
cution-plaintiff cannot  acquire  title,  by  virtue  of  the  decree  or  judgment 
under  which  his  execution  issued.  He  may,  however,  avail  himself  of 
any  other  lien,  in  the  same  manner,  and  on  the  same  terms,  as  any 
other  creditor.    2  R.  S.,  373,  section  58. 

(/.)  Pkoceedinos  on  AcQuismoN. 

The  terms  of  such  acquisition  are  prescribed  at  2  B.  8.,  373,  section 
60,  as  to  judgments  and  decrees ;  and  chapter  325  of  1836,  section  2, 
as  to  mortgages,  as  follows : 

To  entitle  a  creditor  by  judgment  or  decree,  or  a  creditor  by  mort- 
gage, his  assignee  or  representative,  to  acquire  the  title  of  the  original 
purchaser,  or  to  become,  or  to  be  substituted  as  a  purchaser  from  any 
other  creditor,  he  shall  present  to  and  leave  with  such  purchaser  or 
creditor,  or  the  officer  who  made  the  sale,  the  following  evidence  of  his 
right : 

1.  A  copy  of  the  docket  of  the  judgment  or  decree  under  which  ho 
claims  the  right  to  purchase,  duly  certified  by  the  clerk  of  the  court,  or 
of  the  county  in  which  the  same  is  docketed. 

Or,  if  a  mortgagee, 

A  copy  of  the  mortgage,  under  which  he  claims  the  right  to  purchase, 
duly  certified  by  the  clerk  of  the  coimty,  where  said  mortgage  is  regis- 
tered and  recorded. 

2.  A  true  copy  of  all  the  assignments  of  such  judgment  or  decree, 
which  are  necessary  to  establish  his  claim,  verified  by  his  affidavit,  or 
by  the  affidavit  of  some  witness  to  such  assignments. 

Or,  if  a  mortgagee, 

A  copy  of  the  assignment  or  assignments,  where  the  mortgage  has 
been  assigned,  verified,  etc.  (in  the  same  manner). 


636  EXECUTION  AKB   ANALOGOUS   RE3CEDIES. §   284. 

Also,  in  the  case  of  a  mortgage,  a  copy  of  the  letters  of  administration 
or  letters  testamentary,  where  an  executor  or  administrator  applies  to 
be  substituted  as  a  purchaser. 

3.  An  affidavit  by  such  creditor,  or  by  his  attorney  or  agent,  of  the 
true  sum  due  on  such  judgment  or  decree,  at  the  time  of  claiming  such 
right  to  purchase. 

Or,  if  a  mortgagee. 

An  affidavit  by  such  mortgage-creditor,  his  assignee,  or  representa- 
tive, or  by  his  attorney  or  agent,  stating  the  true  sum  due  or  to  become 
due  on  such  mortgage,  at  tlie  time  of  claiming  such  right  to  purchase, 
over  and  above  all  payments. 

{g.)  Payment  of  Amoitnt. 

The  payments  required  in  order  to  acquire  title,  as  above,  may  be 
made  to  the  purchaser  or  creditor,  his  representatives  or  assigns,  or  to 
the  officer  who  made  the  sale,  for  the  use  of  the  purchaser  or  creditor 
entitled  to  the  same.  Upon  such  payment  being  made,  the  title  of  the 
purchaser  or  creditor  is  thereby  transferred  to  the  acquiring  creditor 
from  time  to  time.  2  K.  S.,  373,  section  59.  If  the  sheriff  die,  or  be 
removed  from  office,  the  moneys  may  be  paid  to  the  under-sheriff,  or  to 
the  clerk  of  the  county,  in  the  same  manner,  and  with  the  like  effect, 
Bfi  if  paid  to  the  sheriff.     2  R.  S.,  374,  section  67. 

Further  provisions  are  made,  and  the  power  of  acquisition  materially 
increased,  and  abuse  guarded  against,  on  the  other  hand,  by  chapter 
243of  1847,  as  follows: 

By  section  3,  to  this  effect — 

All  redemptions  made  on  or  after  the  last  day  of  the  fifteen  months, 
by  any  creditor,  shall  be  made  at  the  sheriff's  office  of  tlie  county  in 
which  the  sale  took  place ;  and  it  shall  be  the  duty  of  the  officer  mak- 
ing the  sale,  to  attend  at  said  office  during  the  last  day  for  making  sock 
redemptions,  and  during  the  time  thereafter  in  which  redemptions  may 
be  made ;  and,  in  case  of  the  absence  of  the  officer  who  made  the  sale 
from  the  sheriff's  office  at  such  time,  then  such  redemption  may  be 
made  to  the  sheriff;  and,  in  his  absence,  to  the  under-sheriff,  or  to  any 
deputy  present  at  such  office. 

When  any  redemption  shall  be  made  prior  to  the  last  day  of  the  fif* 
teen  months,  the  officer  to  whom  the  redemption  shall  be  made  shall, 
immediately  thereafter,  file  in  the  office  of  the  clerk  of  the  county  a 
statement  of  such  redemption,  which  shall  contain  the  title  of  the  cause, 
or,  if  it  be  a  mortgage,  the  parties  to  the  mortgage ;  the  amount  of  the 
judgment,  decree,  or  mortgage ;  the  assignees,  representatives,  or  trustees 
thereof,  if  any ;  and  the  amount  paid  to  redeem,  the  time  when  such 
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redemption  was  made,  and  the  sum  claimed  to  bo  due  on  such  judg- 
ment, decree,  or  mortgage,  at  the  time  of  such  redemption. 
The  following  important  provision  is  then  made : 

§  4.  Any  creditor  having  a  right  to  redeem,  may  redeem,  within  twenty- 
four  hours  afber  any  preceding  redemption ;  and  no  deed  upon  any  sale  or 
redemption  shall  be  executed,  until  after  the  lapse  of  twenty-four  hours  after 
the  last  redemption. 

By  section  5,  it  is  made  the  duty  of  the  officer,  on  any  redemption 
being  made,  to  execute  to  the  person  making  it,  a  certificate,  stating 
the  matters  transpiring  before  him,  sufficient  to  show  the  fact  of  such 
redemption ;  which  certificate  may,  under  section  6,  be  proved  and 
recorded,  with  the  same  effect  as  a  deed,  for  which  certificate,  the  officei 
is  to  receive  the  same  compensation  as  on  a  certificate  of  sale.    Section  7 

(A.)  Deed. 

After  the  expiration  of  the  fifteen  months,  the  officer  making  the 
sale  is  to  complete  the  same,  by  executing  a  conveyance  of  any  premises, 
not  redeemed,  either  to  the  original  purchaser,  or  to  the  last  acquiring 
creditor,  as  the  case  may  be ;  which  conveyance  shall  be  valid  and 
effectual  to  convey  all  the  right,  title,  and  interest,  which  was  sold  by 
sucli  officer  (2  E.  S.,  373,  section  62),  the  legal  estate  to  vest  in  such 
purchaser,  from  the  time  of  the  sale.    Ihid.^  section  61. 

Or,  if  the  certificate  of  sale  has  been  assigned  by  the  purchaser,  the 
deed  may  be  made  to  the  assignee,  or  to  the  executors  or  administra- 
tors of  any  deceased  assignee,  such  assignments  being  previously 
recorded.    See  chapter  189  of  1835. 

In  case  of  the  decease  of  any  person  entitled  to  a  conveyance,  such 
conveyance  may  be  made  to  his  executors  or  administrators.  2  E,  S., 
374,  section  63. 

Shonid  the  sheriif  die,  or  be  removed  from  office,  the  nnder-sherift' 
may  act  or  convey. .  Tbid.^  section  65.  And,  if  there  be  no  under-sheriff, 
a  snitable  person  may  be  appointed  by  the  court.    Ibid.^  section  66. 

And,  lastly,  the  above  provisions  are  made  applicable  to  the  sale  and 
right  of  redemption  of  leasehold  property,  where  the  lessee  or  assignee 
of  the  lease,  shall  be  possessed  of  at  least  five  3'ears'  unexpired  term  of  the 
lease,  and  also  of  any  building  or  buildings  that  may  be  erected  thereon./ 
Chapter  462  of  1837. 

By  article  III.,  title  V.,  chapter  VI.,  part  III.  of  the  Revised  Stat- 
utes, i.  ^.,  that  succeeding  the  above,  sundry  remedies  are  provided,  for 
failure  of  title  to  real  estate  sold  as  above,  and  to  enforce  contribution , 
between  several  owners  of  land  subject  to  the  same  judgment.  Vide  2 
R  S.,  375  to  377. 
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{i.)  Sundry  Decisions,  as  to  Fobm  and  Mode  of  Acquisition. 

The  afRdavit  of  the  claimant  to  acquire  title,  must  state  positively 
the  amoant  of  his  demand,  or  in  such  a  manner  as  that  perjury  maj  be 
assigned,  or  it  will  be  fatally  defective.  The  People  vs.  Becker^  20 
K  Y.,  354. 

Merely  technical  defects,  however,  may  be  disregarded,  and  an  affida- 
vit, setting  forth  the  contents  of  assignments,  under  which  the  claimant 
derived  title,  in  extenso^  in  its  body,  instead  of  making  the  copies 
separately,  and  identifying  them,  was  held  sufficient,  in  Ayleswcrth  vs. 
Brown^  10  Barb.,  167.  Technical  errors  in  the  assignments  themselves 
were  likewise  disregarded,  there  being  no  pretence  that  there  was  any 
other  judgment  between  the  parties. 

Nor  will  a  mere  error  in  stating  the  amount,  invalidate  the  affidavit, 
if  made  in  good  faith  and  proper  form.     Muir  vs.  Zeitchj  7  Barb.,  341. 

But,  if  a  copy  assignment,  served  with  the  other  papers,  be  neither 
verified  nor  identified,  the  evidence  will  be  insufficient,  and  the  party 
will  acquire  no  title.     BaU  vs.  Thomas^  27  Barb.,  55. 

An  assignment  by  operation  of  law,  need  not  be  proved  in  form,  by 
a  party  holding  a  judgment  or  decree.  A  copy  assignment,  cannot  be 
verified  by  the  oath  of  the  agent  or  attorney,  the  statute  requiring  that 
of  the  party.  But  such  agent  or  attorney  may  verify,  if  a  subscribing 
witness.  And,  where  tliere  is  no  subscribing  witness,  any  person  who 
saw  it  executed  and  delivered,  is  a  witness,  within  the  meaning  of  the 
statute.     The  People  vs.  Fleming^  2  Comst,  484. 

The  holding  of  collateral  security  for  the  amount  due,  does  not,^ 
86^  disqualify  a  creditor  entitled  to  redeem  from  exercising  his  rights. 
Muir  vs.  Zeitch,  siipra. 

As  to  the  statutory  right  of  the  execution-creditor  to  exercise  the 
right  of  acquisition  in  respect  of  another  judgment  held  by  him,  see 
The  People  vs.  Fleming^  supra. 

The  acquisition  of  an  independent  claim  to  the  equitable  ownership 
under  a  subsequent  receivership,  will  not  prevent  a  creditor  from  exer- 
cising his  statutory  right  to  acquire.  But,  in  such  case,  any  other 
creditor  may  exercise  his  right  also,  and,  on  such  exercise,  will  be 
entitled  to  the  sheriff's  deed,  nor  can  the  subsequent  equitable  interest 
be  set  up,  as  against  the  prior  legal  lien.  Chatauque  CourUy  Bank  vs. 
Bisley,  19  N.  Y.,  369. 

A  judgment,  under  which  property  was  sold,  but  which  was  not 
reached  in  the  application  of  the  proceeds,  will  retain  its  priority 
over  a  junior  judgment,  under  which  there  has  been  no  sale.  Bodins 
vs.  Moore,  18  N.  Y.,  347. 

Where  a  creditor,  having  acquired  a  prior  title,  pays  the  amount  of 
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the  certificate,  with  ten  per  cent,  interest,  within  the  year  allowed,  he 
cannot  afterwards  claim  that  the  payment  was  in  acquisition  of  the 
title,  and,  if  he  takes  a  deed  from  the  sheriff,  it  will  be  void,  as  against 
a  purchaser  nnder  a  junior  judgment-creditor.  Stafford  vs.  WiUiamSy 
12  Barb.,  240. 

But  whether,  under  doubtful  circumstances,  a  transaction  was  in 
effect  a  redemption,  or  a  ])urchase  of  the  sheriff's  certificate,  is  a  ques- 
tion of  fact,  and  the  burden  of  proof  will  lie  upon  the  party  assailing 
the  title.     Penndl  vs.  Hinman^  7  Bai'b.,  644. 

As  to  the  right  of  both  the  mortgagor  and  mortgagee,  to  redeem,  as 
against  a  sale  on  execution,  the  former  during  the  first  twelve,  the 
latter  during  the  three  succeeding  months,  see  North,  River  Inaurwnce 
Company  vs.  SnedikeVy  10  How.,  310. 

The  taking  of  an  assignment  of  the  sheriff's  cei*tificate,  will  not  entitle 
the  mortgagor  to  stay  proceedings  by  the  mortgagee,  for  sale  under  a 
foreclosure.  The  latter  is  not  confined  to  his  right  of  redemption,  but 
may  assert  his  independent  remedies.  New  York  Shot  and  Lead  Comr 
pany  vs.  Cary^  20  How.,  444 ;  10  Abb.,  44. 

A  prior  mortgage,  though  iinregistered,  takes  priority  over  a  subse- 
quent judgment,  even  in  respect  of  future  advances,  unless  the  with- 
holding from  record  has  been  fraudulent.  See  Thomas  va  KeUey^  30 
Barb.,  268. 

The  payment  to  the  sheriff  in  order  to  the  acquisition  of  title,  must 
be  of  the  whole  amount  due.  And,  in  acquiring  the  title  of  any 
creditor  who  has  acquired  the  sheriff's  certificate,  another  judgment- 
creditor  must  pay  the  full  amount  of  his  bid,  without  reference  to  priori- 
ties, between  himself  and  such  creditor.     Barker  vs.  Gates^  1  How.,  77. 

The  giving  of  notice  to  the  sheriff  not  to  part  with  money  paid  on 
redemption,  will  not  invalidate  the  effect  of  the  payment.  Spraker  vs. 
Cook,  16  N.  Y.,  667. 

Where  the  sheriff  had  neither  died  nor  been  removed  from  ofiSce,  pay- 
ment to  the  county  clerk,  was  held  to  be  wholly  ineffectual  for  the  pur- 
pose of  effecting  a  redemption  or  acquisition,  such  county  clerk  not 
holding  any  special  deputation,  even  although  the  business  of  both  was 
carried  on  in  the  same  ofiice,  and  although  neither  the  sheriff  nor  any 
of  his  deputies  were  in  attendance.  Nor  did  the  fact  that,  on  the  fol- 
lowing day,  the  original  purchaser  took  the  money  from  the  county 
clerk,  and  used  it  to  effect  a  second  redemption  from  the  first  redeeming 
creditor,  avail  to  give  the  transaction  validity.  People  vs.  Rathllni/n,y  15 
N.  T.,  528.    See  also  Qriffin  vs.  Chase,  23  Barb.,  278. 

Though  it  is  not  the  sheriff's  duty  to  calculate  the  amount,  still,  if  ho 
assumes  to  do  so,  the  court  will  not  allow  the  party  redeeming  to  suffer 
through  his  mistake,  but  will  hold  the  redemption  good.    A  payment 
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in  current  bank  bills,  if  accepted  by  him,  will  also  be  sufficient.     Hull 
vs.  Fisher^  9  Barb.,  17. 

When  a  sale  is  made  under  several  judgments,  a  party,  to  entitle 
himself  to  the  sherifTs  deed,  must  acquire  the  rights  under  all.  And, 
where  two  junior  judgment-creditors  each  paid  the  amount  of  the  bid, 
but  neither  paid  the  judgment  of  the  other,  the  senior  of  them  was  held 
entitled  to  the  preference.  And  a  senior  judgment-creditor,  may  acquire 
the  rights  of  a  purchaser  under  a  junior  judgment.  The  People  vs. 
Fleming,  2  Comst.,  484. 

(J.)  Sheriff's  Deed. 

It  seems  that  the  party  entitled  to  the  sheriflf's  deed,  may,  if  he  elect 
to  do  so,  abandon  his  title  under  the  certificate,  and  rely  upon  a  release 
from  the  judgment-debtor,  and  that  the  concurrence,  in  such  case,  of  the 
legal  and  equitable  interest  will  confer  upon  him  a  complete  title. 
Wright  vs.  Douglass^  10  Barb.,  97.  Same  caae^  3  Barb.,  554.  The 
reversal  of  the  latter  decision  at  3  Seld.,  564,  does  not  seem  to  a£fect 
this  particular  doctrine.  The  regular  practice  will  be  found,  however, 
tlie  more  convenient. 

So  long  as  the  recitals  sufficiently  set  forth  the  authority  under  which 
the  sale  is  made,  it  is  not  necessary  to  set  forth  the  judgment  and  ex- 
ecution in  detail.  Averill  vs.  Wilson^  4  Barb.,  180  (183).  Nor  will  the 
insertion  of  impertinent  matter  in  the  recitals,  invalidate  the  instrument, 
if  otherwise  sufficient.     Spraker  vs.  Cook^  16  N.  Y.,  567. 

The  description  inserted  must  be  sufficient  and  certain,  or  the  deed 
will  be  void.     Peck  vs.  Mallams^  6  Seld.,  509. 

Till  the  actual  execution  and  delivery  of  the  deed,  no  title  passes, 
and  the  legal  estate,  with  all  its  incidents,  remains  in  the  debtor.  Smiih 
vs.  Colvin^  17  Barb.,  157;  Farmers* Bank  of  Saratoga  County  v^.  Mer- 
chant^ 13  IIow.,  10. 

But,  when  so  executed  and  delivered,  the  title  conferred  by  such  deed 
dates  back  by  relation,  to  the  time  of  the  sale,  and  shuts  out  all  subsequent- 
ly acquired  interests.  2  R.  S.,  373,  section  61.  See  Thomas  vs.  Crofut^  4 
Kern.,  474 ;  Chaiauque  County  Bank  vs.  liisley^  19  N.  Y.,  369.  • 

When  a  judgment-creditor  has  redeemed,  in  i*espect  of  a  partial 
interest,  he  is  only  entitled  to  a  conveyance  of  the  interest  so  redeemed 
by  him.  Neilson  vs.  Neilson^  5  Barb.,  565.  Whatever  right  the 
debtor  has,  passes  by  the  deed,  with  all  the  incidents  and  burdens 
appendant  to  it.  Dickinson  vs.  Smithy  25  Barb.,  102.  But,  if  such 
right  has  lapsed  before  the  deed  is  given,  the  purchaser  will  take  no 
title.     Bigelow  vs.  Finchy  17  Barb.,  394. 

In  Barif^tt  vs.  Jvdd,  23  Barb.,  262,  a  patent  mistake  in  a  sherifl"'8 
deed  was  reformed,  as  between  the  parties  to  the  suit,  no  rights  of  other 
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creditors  being  in  question.  But,  where  there  exist  such  rights,  it 
seems  this  cannot  be  done.  See  dictwm^  Lavb  vs.  JSiickmiUerj  17 
N.  Y.,  620  (625) ;  Masm  vs.  White,  11  Barb.,  173.  Evidence  may, 
however,  be  admissible,  in  explanation,  or  to  locate  the  property.  See 
last  case.  But,  a  radical  mistake  in  the  deed,  or  in  the  proceedings 
conducing  to  it,  cannot  be  reformed,  after  delivery.  Clarke  vs.  Miller^ 
18  Barb.,  269. 

Where  the  debtor  was  in  possession  of  the  property,  at  the  time  the 
judgment  was  docketed  against  him,  he,  and  any  one  coming  into  pos- 
session under  him,  will  become  tenant  at  will  to  the  purchaser.  Colmn. 
vs.  Baker,  2  Barb.,  206  ;  Dickinson  vs.  Smith,  25  Barb.,  102.  And 
such  tenancy  possesses  all  the  usual  incidents,  with  reference  to  the 
right  of  dispossession  by  summary  proceedings.  Vide  Spraker  vs. 
Cook,  16  N.  Y.,  567. 

But,  where  the  property  is  subject  to  an  executory  contract  for  sale, 
the  purchaser  takes  it,  subject  to  the  equities  of  the-  holder  of  that 
contract,  who  may  require  a  strict  performance.  Mayer  vs.  Hinnum, 
3  Kern.,  180. 

On  taking  his  deed,  the  purchaser  becomes  entitled  to  redeem,  and 
cancel  a  prior  outstanding  mortgage.  He  cannot,  however,  claim  an 
assignment  of  it,  unless  he  can  show  it  was  necessary  for  his  protection, 
the  land  being  the  primary  fund  for  payment.  But,  before  sale,  and 
whilst  the  judgment  is  a  mere  lien,  it  seems  an  assignment  may  be 
claimed.    Danjbchy  vs.  Bennett,  7  How.,  375. 

§  285.  JExeoation  Against  Person. 

Statutory  Provisions. 

The  right  to  issue  an  execution  of  this  description  is  thus  conferred 
by  the  Code,  section  288 : 

If  the  action  be  one  iu  which  the  defendant  might  have  been  arrested,  as 
provided  iu  section  179  and  section  181,  an  execution  against  the  person  of 
the  judgment-debtor  may  be  issued  to  any  coimty  within  the  jurisdiction  of 
the  court,  after  the  retum  of  an  execution  against  his  property,  unsatisfied 
in  whole  or  in  part. 

But  no  execution  shall  issue  against  the  person  of  the  judgment-debtor, 
unless  an  order  of  arrest  has  been  served,  as  in  this  act  provided,  or  unless 
the  complamt  contains  a  statement  of  facts,  showing  one  or  more  of  the 
causes  of  arrest  required  by  section  179. 

The  following  provisions  of  the  Revised  Statutes  may  possibly  be 
held  to  i*etain  their  vitality  in  this  respect  (see  reservation.  Code, 
section  291) : 

Vol.  n.— 41 
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Under  article  I.,  title  V.,  chapter  VI.,  part  III.,  section  5,  2  E.  S^ 
364,  it  is  provided  that,  if  the  defendant  be  imprisoned  on  execution  iu 
another  cause,  execution  may  issue  against  his  body,  without  any  pre- 
vious execution  against  his  property.  The  remainder  of  the  section 
relates  to  the  charging  in  execution,  of  a  defendant,  already  imprisoned 
on  7/ie&fie  process,  or  on  surrender  by  his  bail.  See  provisions  as  to 
supersedeas^  below  cited. 

Under  section  8  of  the  same  article,  it  is  provided  that,  if  any  perBOu 
who  shall  have  been  taken  on  an  execution,  shall  escape,  ho  may  be 
retaken,  by  a  new  execution  against  his  body,  or  an  execution  against 
the  property  of  such  prisoner  may  be  issued,  in  the  same  manner  as  if 
the  body  of  such  prisoner  had  never  been  taken  in  execution. 

Under  chapter  427  of  1857,  vol.  I.,  p.  850,  whenever  any  debtor 
shall  have  remained  charged  in  execution  for  thirty  days,  any  creditor 
at  whose  suit  he  is  charged,  may,  by  a  written  notice,  require  the 
sheriff  to  discharge  him  from  imprisonment,  and  thereupon  he  shall  be 
discharged,  and  such  creditor  may  have  the  same  civil  remedies  to  enforce 
payment,  as  if  execution  against  the  person  had  not  issued.  But  no  fur- 
ther execution  against  the  body  shall  be  issued,  on  the  same  judgment. 

If  any  person  charged  in  execution'  shall  die  whilst  charged,  new 
executions  may  be  issued  against  his  property,  as  if  he  had  never  been 
charged,  but  without  prejudice  to  the  right  of  intermediate  purchasers 
of  real  estate.     2  K.  S.,  368,«  sections  28  to  30,  inclusive. 

Article  IV.  of  title  V.,  above  referred  to,  provides  as  to  the  custody 
of  the  party  whilst  charged  in  execution.  Vide  2  K.  S.,  376,  sections 
76,  77.  Under  chapter  32  of  1846,  the  jail  liberties  of  New  York  com- 
prise the  whole  of  the  city  and  county. 

At  the  time  of  arrest,  the  sheriff  is  bound,  if  required  by  the  defend- 
ant, to  deliver  to  him  a  copy  of  the  process,  without  expenses.  Vide 
2  R.  S.,  440,  section  76. 

Provisions  to  the  following  effect,  are  also  made  on  the  subject  of 
supersedeas,  at  2  K.  S.,  556,  sections  36,  37. 

When  any  defendant,  at  the  time  judgment  shall  be  rendered  against 
hinj  in  any  court  of  record,  shall  be  in  custody,  either  on  process  or 
surrender  by  his  bail  in  the  same  suit,  "  the  plaintiff  in  such  judgment 
shall  charge  such  defendant  in  execution  thereon,  within  three  months 
after  the  last  day  of  the  term,  next  following  that  at  which  such  judg- 
ment shall  have  been  obtained."  And,  where  such  defendant  shall  be 
surrendered  by  his  bail  after  judgment,  and  the  bail  exonerated,  then 
the  plaintiff  must  charge  the  defendant  in  execution  within  three 
months  after  such  surrender,  or,  if  execution  against  the  property  shall 
have  been  issued,  within  three  months  after  the  return-day  of  sacb 
execution.     Section  36. 
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If  any  plaintiff  shall  neglect  so  to  charge  any  defendant  in  execution, 
such  defendant  may  be  discharged  from  custody,  by  a  supersedeas^  to  be 
allowed  by  any  judge  of  the  court  in  which  such  judgment  shall  have 
been  obtained,  unless  good  cause  to  the  contrary  be  shown  ;  and,  after 
such  discharge,  the  defendant  shall  not  be  liable  to  be  again  arrested 
on  the  same  judgment. 

Under  chapter  150  of  1846,  an  attorney,  or  other  male  person,  in  a 
fiduciary  capacity,  is  liable  to  imprisonment,  in  actions  upon  contract,  for 
moneys  received,  in  the  same  manner  as  in  actions  for  wrongs.  This 
in  effect  anticipates  the  provisions  of  the  Code,  in  section  179. 

Although  section  179  has  been  before  cited  in  book  V.,  it  will  be  ob- 
viously convenient  to  repeat  the  citation  here,  to  prevent  the  necessity 
of  a  bacb  reference.  Section  181  is  unimportant  on  the  present  occa- 
sion ;  its  operation  being  merely  that  of  giving  the  other  a  retrospective 
effect. 

Section  179  nins  thus  : 

The  defendant  may  be  arrested,  as  hereinafter  prescribed,  in  the  follow- 
ing cases : 

1.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of  action  not 
arising  out  of  contract,  where  the  defendant  is  not  a  resident  of  the  state,  or 
is  about  to  remove  therefrom,  or  where  the  action  is  for  an  injury  to  person 
or  character,  or  for  injuring,  or  for  wrongfully  taking,  detaining,  or  convert- 
ing property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to  marry,  or  for 
money  received,  or  property  embezzled,  or  fraudulently  misapplied,  by  a 
public  oflicer,  or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation,  or  banking  association,  in  the  course  of  his  employ- 
ment as  such,  or  by  any  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity,  or  for  any  misconduct  or  neglect  in  office,  or  in  a  professional  em- 
ployment. 

3.  In  an  action  to  recover  the  possession  of  personal  property  unjustly 
detained,  where  the  property  or  any  part  thereof  has  been  concealed,  re- 
moved, or  disposed  of,  so  that  it  cannot  be  found,  or  taken  by  the  slierifi^ 
and  with  the  intent  that  it  should  not  be  so  found,  or  taken,  or  with  the  in- 
tent to  deprive  the  plaintiff  of  the  benefit  thereof. 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  contracting  the  debt 
or  incurring  the  obligation  for  which  the  action  is  brought,  or  in  concealing 
or  disposing  of  the  property,  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought. 

5.  When  the  defendant  has  removed  or  disposed  of  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested  in  any  action,  except  for  a  wilful  injury  to 
person,  character,  or  property. 
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(a.)  General  Observations. 

Cases  in  which  execution  against  the  person  may  be  issued,  may  be 
divided  into  two  principal  classes : 

1.  Those  in  which  the  right  to  that  form  of  execution  is  apparent 
upon  the  ordinary  judgment-record. 

2.  Those  in  which  some  extrinsic  statement,  not  strictly  necessary  in 
order  to  the  entry  of  judgment,  is  requisite,  to  demonstrate  the  existence 
of  that  right. 

But,  in  both  cases,  the  issuing  and  the  return  unsatisfied  of  a  previons 
execution  against  property,  is  a  condition  precedent ;  unless,  possibly,  in 
the  case  provided  for  at  2  E.  S.,  364,  section  5,  above  noticed. 

(5.)  When  Right  Apparent. 

By  the  provision  added  to  section  288,  on  the  recent  amendment 
(1862),  the  allegations  of  the  complaint,  form  henceforth  the  governing 
test,  as  to  whether  the  right  to  execution  against  the  person,  is  or  is  not 
apparent  on  the  record. 

The  fact  must  not  be  lost  sight  of,  that  the  whole  class  of  actions  for 
damages,  not  arising  out  of  contract,  do  not  necessarily  fall  within  the 
first  subdivision  of  section  179. 

An  action  in  trover,  or  for  an  injury  to  person,  character,  or  property, 
must  necessarily  show  the  right  to  this  remedy,  upon  the  face  of  a  prop- 
erly drawn  complaint.  But,  in  other  actions  for  damages,  not  falling 
within  the  above  class,  the  right  to  arrest  depends  upon  the  extrinsic 
facts  of  non-residence  or  intention  to  remove.  If  an  issue  of  this  last 
nature  be  tendered  by  the  complaint,  and  suffered  by  the  defendant 
to  remain  unexpunged,  the  right  may  then  be  apparent ;  if  not,  an  order 
of  arrest  will  be  necessary  to  sustain  it. 

An  action  against  an  innkeeper  for  loss  of  a  guest's  baggage,  has  been 
held  to  be  a  case  in  which  the  right  to  arrest  is  not  apparent,  but  ex- 
trinsic. Th^  People  vs.  WiUeU,  26  Barb.,  78  ;  15  How.,  210 ;  6  Abb.,  37. 

And  a  proceeding  for  damages  for  breach  of  contract,  does  not  of 
couree,  fall  within  subdivision  1. 

Under  subdivision  2,  the  complaint  will  frequently  show,  upon  its 
face,  facts  showing  the  defendant's  liability  to  arrest,  tendering  upon 
them  a  material  issue.  In  such  a  case,  the  right  will  be  clearly  apparent. 
In  an  action  for  money  received,  it  may  as  frequently  be  extrinsic,  as 
the  proceeding  may,  in  this  case,  be  founded  on  the  mere  contract  or 
ass^inypsitj  the  facts  showing  fraud,  being  extraneous  to  the  plaintiff's 
riglit  to  recover.     See  Alden  vs.  Saraon^  4  Abb.,  102. 

Whether  the  strict  doctrine  held  in  this  case  is  applicable,  under  the 
amended  section,  seems  doubtful.     The  defendant,  if  he  wishes  to  con- 
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test  his  liability,  has  his  remedy,  by  motion,  to  expunge  any  such  mat- 
ter as  irrelevant.  If  he  omits  to  do  so,  thus  leaving  the  statement  of 
facts  of  this  nature  apparent  upon  the  complaint,  it  may  be  well  con- 
tended that  the  present  provisions  of  the  section  are  satisfied.  See 
Ilumfphrey  vs.  Brown^  17  How,,  481,  below  referred  to ;  PetteixgiU  vs. 
Mat/ier,  12  Abb.,  436. 

Subdivision  3  seems  to  fall,  primd  fdcie^  within  the  class  of  cases 
where  the  right  to  arrest  is  extrinsic,  unless  the  complaint  contain  a 
statement  of  facts,  bringing  the  case  within  its  provisions. 

Subdivision  4  seems  open  to  the  same  observation.  The  cases  in 
which  allegations  of  fraud  may  be  properly  inserted  in  the  complaint, 
will,  however,  be  more  frequent. 

Subdivision  5  seems  still  more  clearly  to  be  extrinsic  in  its  nature. 

Where  right  to  arrest  is  apparent  upon  the  record,  that  right  will  be 
available,  after  judgment,  not  merely  to  the  plaintiff,  but  also  to  the 
defendant,  who,  if  the  former  fails  in  his  action,  may  have  execution 
against  his  person  for  costs.  See  Kloppenherg  vs.  Neefus^  4  Sandf., 
655 ;  Merritt  vs.  Carpenter^  30  Barb.,  61 ;  MiUer  vs.  Scherder^  2 
Comst.,  262. 

Although  judgment  may  originally  have  been  entered  in  a  justice's 
court,  still,  when  the  right  to  arrest  is  apparent  on  the  record,  execution 
against  the  person  may  issue  from  the  county  court,  on  a  transcript 
being  filed,  and  such  execution  will  be  valid,  even  though  the  defendant 
may  have  been  previously  discharged  in  the  lower  tribunal.  Ginocchio 
vs.  jFiffari,  4  E.  D.  Smith,  227  ;  2  Abb.,  185 ;  Weftso7i  vs.  Chamberlain^ 
3  Comst,  331 ;  HaU  vs.  McMahon^  10  Abb.,  319 ;  modifying  previous 
decision,  in  same  case^  at  10  Abb.,  103. 

In  the  last  of  these  cases,  the  fact  that  the  defendant  had  received 
moneys  claimed  against  him,  in  a  fiduciary  capacity,  being  admitted 
upon  the  face  of  a  stipulation  signed  by  him,  waiTanting  the  entry  of 
judgment,  it  was  held  that  such  admission  rendered  the  right  of  arrest 
apparent  on  the  face  of  the  record. 

But,  where  the  action  is  not  one  in  which  the  defendant  appears  by 
the  record  to  be  arrestable,  the  mere  filing  of  a  transcript  will  not  sup- 
port an  execution  against  the  person.  Lvoesey  vs.  Sanders^  12  How., 
25  ;  3  Abb.,  176.  Nor  can  an  omission  to  show  the  liability  to  arrest, 
on  the  justice's  docket,  be  cured  by  a  subsequent  order  made  by  him. 
Caiqrenier  vs.  Willett,  6  Bosw.,  25  ;  18  How.,  400. 

When  no  liability  to  arrest  is  incident  to  the  cause  of  action,  or 
apparent  upon  the  record,  execution  against  the  person,  if  not  other- 
wise justifi^,  will  be  void,  and  the  parties  issuing  it  liable  for  false 
imprisonment.    Sleight  vs.  Leavenworth^  5  Duer,  122. 

Where  facts  constituting  a  liability  to  arrest,  though  alleged  in  the 
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complaint,  were  negatived  by  the  verdict  of  the  jury,  on  the  trial,  it 
was  held  tliat,  although  the  plaintiff  recovered  his  demand  in  the  suit, 
on  the  ground  of  a  liability  on  contract,  execution  against  the  person 
was  not  issuable.  Fowler  vs.  Abrwtn%^  3  E.  D.  Smith,  1.  See,  as  to 
the  effect  of  the  discharge  of  an  order  for  arrest,  Steele  vs.  PaZmer^  11 
Abb.,  62,  below  cited.  Where  allegations  of  fraud  were  merely  collat- 
eral, and  not  essential  to  the  cause  of  action,  it  has  been  considered 
that  such  allegations  cannot  be  held  as  admitted,  by  merely  suffering 
judgment  by  default,  and  that  execution  against  the  person  is  not  war- 
ranted by  such  record,  standing  alone,  without  an  order.  See  Humphrey 
vs.  Brown  ^  17  How.,  481  (485).  See  also  Fidd  vs.  Moree^  7  How.,  12; 
Steele  vs.  Paltner^  11  Abb.,  62  (65) ;  Alden  vs.  Sarson^  4  Abb.,  102. 

But  whether  this  class  of  cases  are  not  deprived  of  their  authority 
by  the  present  provisions  of  section  288,  seems  doubtful.  See  also,  prior 
to  the  amendment,  Humphrey  vs.  Brown^  above  cited. 

There  is,  however,  a  manifest  justice  in  the  view  taken  in  Fowler  vs. 
Abrains.  The  statements  in  the  complaint  ai'e  now,  it  is  true,  made 
the  test  of  the  plaintiff's  right  to  execution  against  the  person.  Sup- 
pose, however,  that  those  statements  are  not  only  denied,  but  are  dis- 
proved at  the  trial,  and  found  to  be  unfounded,  by  the  verdict  of  the 
jury,  or  by  the  decision  of  the  court  or  referee.  Can  they  then  be  con- 
sidered as  retaining  any  vitality,  for  the  purposes  of  ulterior  proceed- 
ings? Can  such  proceedings  be  based  on  ex  parte  allegations,  nullified 
by  an  advei*se  adjudication  ?  Can  the  plaintiff,  though  he  has  failed 
on  the  evidence  to  make  out  a  case  warranting  any  interference  with 
the  personal  liberty  of  the  defendant,  arrest  him,  nevertheless,  on  the 
ground  that  he  has  himself  made  a  statement,  which  the  result  of  the 
trial  has  proved  to  be  unwarranted  ?  It  may  well  be  contended  that, 
after  trial,  an  allegation,  the  existence  of  which  is  ignored  by  the  result 
of  that  trial,  must  be  regarded  as  non-existent  for  all  purposes  what- 
soever. 

The  rule,  that  where  the  defendant's  liability  to  arrest  is  direct,  and 
not  collateral,  and  is  apparent  upon  the  face  of  the  record,  execution 
against  the  person  would  issue,  as  of  course,  was  recognized  and  estab- 
lished, even  before  the  amendment  in  section  288.  bv  the  foUowins:  series 
of  cases :  Cooney  vs.  Van  Hensselaer,  1  C.  R.,  38  ;  BurlUe  vs.  JSUs,  4 
How.,  288 ;  2  C.  R,  148 ;  Masten  vs.  Socmill,  6  How.,  315 ;  Bela- 
mater  \s,  Russelly  4  How.,  234;  2  C.  R.,  147;  Strattsa  vs,  Schwarz- 
walden,  4  Bosw.,  627.  See  also  Humphrey  vs.  Brovm,  17  How.,  481 ; 
Keedenhirg  vs.  Morgan^  4  Bosw.,  646 ;  18  How.,  469. 

It  has  been  held  that,  in  an  action  of  ejectment,  execution  against 
the  person  could  not  issue,  though  a  wrongful  withholding  of  the  prop- 
erty was  charged.    FuUerton  vs.  Fitzgerald^  18  Barb.,  441 ;  10  How., 
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37.  A  contrary  view  was  taken,  on  the  ground  that  ejectment,  in 
respect  of  a  wrongful  withholding,  was,  in  one  of  its  aspects,  in  the 
nature  of  an  action  for  trespass  for  memie  profits,  and,  as  such,  fell 
within  the  class  of  actions  for  injuring  property,  mentioned  in  section 
179,  subdivision  1,  in  Merritt  vs.  Cai'penter^  30  Barb.,  61. 

•  ((?.)  When  Right  Extrinsic. 

The  subject  of  execution  against  the  person,  and  when  it  will  or  will 
not  be  issuable  as  of  course,  is  very  fully  considered  by  Hogeboom,  J., 
in  Humphrey  vs.  Brown^  17  How.,  481,  in  which  case  the  following 
principled  are  laid  down : 

It  is  held  that  such  execution  may  issue  without  an  order  of  the 
court — 

1.  When  the  action  is  one  which,  from  its  very  nature,  and  from  the 
facts  necessarily  stated  in  the  complaint  as  the  cause  of  action,  the 
plaintiff  would  necessarily  have  been  entitled  to  an  order  of  arrest. 
(See  above  subdivision.) 

2.  If,  when  the  action  is  one  in  which  the  facts  entitling  the  plaintiff 
to  an  order  of  arrest,  are  not  inherent  in  the  cause  of  action  itself,  but 
independent  thereof,  an  order  of  arrest  has  been,  in  fact,  granted  and 
enforced  in  such  action. 

In  Keed^&rinirg  vs.  Morgan^  4  Bosw.,  646;  18  How.,  469,  similar 
propositions  are  thus  enounced : 

1.  When  the  cause  of  action,  established  by  the  judgment-roll,  sounds 
essentially  in  tort,  and  creates,  jper  se,  the  right  to  arrest,  under  section 
179,  then,  execution  against  the  person  issues  as  of  course.  (See  pre- 
vious subdivision.) 

2.  But,  when  the  action  sounds  in  contract,  and  the  right  to  arrest 
depends  upon  extrinsic  facts,  and  not  upon  the  nature  of  the  cause  of 
action  itself,  that  right  must  be  asserted  and  determined,  before  judg- 
ment, in  the  manner  prescribed  by  the  Code ;  and  execution  against 
the  person  cannot  issue,  unless  an  order  to  arrest  and  hold  to  bail  has 
been  made,  before  judgment  was  recovered.  See  likewise  Alden  vs. 
Sarson,  4  Abb.,  102 ;  The  People  vs.  WiUett,  26  Barb.,  78  ;  10  How., 
210 ;  6  Abb.,  37 ;  Squire  vs.  Flynn,  8  Barb.,  169 ;  2  C.  R.,  117 ;  Mole- 
naor  vs.  Kemer^  22  How.,  190 ;  13  Abb.,  241,  note ;  CaldweJVs  casey 
13  Abb.,  405 ;  35  Barb.,  444. 

The  amendment  of  section  288  removes  much  of  the  difficulty  pi-e- 
viously  experienced  upon  this  latter  subject.  Tlie  mere  fact  that  an 
order  of  aiTest  has  been  served,  seems  now  to  be  the  sole  criterion.  If 
so  served,  execution  against  tlie  person  is  now  issuable  in  all  cases ;  if 
not  so  served,  it  cannot  be  sustained. 

The  section  omits,  however,  to  provide  for  the  case  of  an  order  made 
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and  served,  but  afterwards  vacated.  The  point  has  not  yet  been  passed 
upon,  but  it  seems  reasonable  that,  under  such  circumstances,  the  order, 
though  originally  served,  so  as  to  satisfy  the  strict  wording  of  the  sec- 
tion, can  no  longer  be  invoked,  in  justification  of  a  subsequent  execution. 
Being  vacated,  it  has,  in  fact,  ceased  to  exist,  and,  being  non-existent, 
cannot  properly  form  the  basis  of  an  ulterior  proceeding.  See  similar 
views  entertained,  before  the  amendment,  in  Steele  vs.  Palmer^  11  Abb.. 
62 ;  and  Molenaor  vs.  Koemer^  22  How.,  190 ;  13  Abb.,  241,  note. 

The  amendment  seems  to  dispose  of  the  doubts  previously  enter- 
tained .  as  to  whether  a  plaintiff  might  or  might  not,  in  the  absence  of 
an  order  for  arrest,  issue  execution  against  the  person,  at  his  peril,  and 
afterwards  support  it,  if  impeached,  by  proof  of  facts  which,  if  brought 
forward  at  the  outset,  would  have  justified  the  granting  of  such  an 
order  before  judgment.  See  Lockwood  vs.  Van  Slyke^  18  How.,  45; 
Field  vs.  Morse^  7  How.,  12  (16) ;  Masten  vs.  ScoviU,  6  How.,  315. 
See  also  Hutrvphrey  vs.  Brown^  17  How.,  481 ;  and  CaldweWs  case,  13 
Abb.,  405 ;  35  Barb.,  444. 

Also,  on  the  point  as  to  whether  an  order  may  be  applied  for  after 
judgment,  see  Humphrey  vs.  Brown^  supra.  Section  183  clearly  pro- 
vides to  the  contrary.     See  also  BiM  vs.  Meliss,  13  Abb.,  241. 

The  plaintiff  is  not,  however,  remediless  under  these  circumstances, 
but  may  obtain  redress,  under  the  non-imprisonment  act  of  the  26th  of 
April,  1831,  section  4. 

If  an  order  for  arrest  has  been  granted  and  served,  and  has  never 
been  vacated,  it  was  settled,  even  before  the  amendment,  that  the  defend- 
ant was  arrestable  on  execution,  and  that,  after  judgment,  the  plain- 
tiff's right  to  the  remedy  could  no  longer  be  impeached.  See  Carvnn 
vs.  Fredand,  2  Seld.,  560 ;  reversing  same  case,  6  How.,  241 ;  Cheivey 
vs.  Garhutt,  5  How.,  467 ;  1  C.  K.  (K  S.),  166 ;  SeUar  vs.  Sage,  13 
How.,  230  (231);  Fake  vs.  Edgertmi,  6  Duer,  681 ;  3  Abb.,  229;  Em 
vs.  Freer,  21  How.,  343 ;  13  Abb.,  241,  note ;  BvU  vs.  Meiiss,  13  Abb., 
241 ;  Crowed  vs.  Brmon,  17  How.,  68  ;  9  Abb.,  107,  note.  See,  how- 
ever,  dicta  to  the  contrary  in  Han^  vs.  Cone,  10  How.,  259 ;  Moon 
vs.  Cochroft,  9  How.,  479 ;  Bridgewater  Paint  Manufacturing  Com- 
pany vs.  Messmore,  15  How.,  12 ;  Moore  vs.  Calvert,  9  How.,  474. 

And  it  was  also  previously  decided,  that  execution  could  be  grounded 
on  an  order  vacated  on  condition,  but  which  condition  had  never  been 
performed.     Edgerton  vs.  Foi^d,  11  Abb.,  415. 

The  existence  of  the  order,  has  been  held  sufficient  to  authorize  sub- 
sequent process,  without  its  actually  being  made  part  of  the  judgment- 
roll.  See  Corwin  vs.  Freeland,  2  Seld.,  560,  supra;  overruling  GricUey 
vs.  McCtcmbe7*,  5  How.,  414;  3  C.  K,  211,  and  Barker  vs.  Russell,  1 
C.  K.  (N.  S.),  5.     To  annex  it,  seems,  however,  the  better  pi-actice,  and 


EXECUTION  AND  ANALOGOUS  BEMBDIES. — §   285.  649 

such  annexation  seems  to  have  actually  taken  place  in  Corwin  vs.  Free^ 
Umd^  supra^  2  Seld.,  560.  See  also,  reference  to  this  point,  in  Fake  vs. 
Edgertan,  5  Duer,  681 ;  3  Abb.,  229. 

The  taking  of  security,  subsequently  accepted  in  part  payment  of  an 
original  debt  for  money  received  in  a  fiduciary  capacity,  was  held  not 
to  destroy  the  character  of  the  indebtedness,  or  to  have  the  eflFect  of 
depriving  the  plaintiff  of  his  remedy  against  the  person,  in  PeUengiU  vs. 
MaOier,  12  Abb.,  436. 

(e?.)  FoBM  OF  Execution. 

As  above  stated,  and,  as  provided  by  section  288,  the  execution,  when 
issued,  should  show,  upon  its  face,  that  an  execution  against  the  prop- 
erty of  the  defendant  has  been  already  issued,  and  returned  unsatisfied 
in  whole  or  in  part. 

It  has  been  held,  however,  that  the  omission  to  issue  such  a  previous 
execution,  does  not  reach  beyond  the  extent  of  irregularity,  and  that  it 
renders  the  subsequent  process  voidable  only,  and  not  void.  Jienick  vs. 
Orse^'y  4  Bosw.,  384.  See  also,  Hutckmson  vs.  Brant^  below  cited ; 
Hall  vs.  Ayer,  19  How.,  91 ;  9  Abb.,  220. 

Kor  is  it  indispensable,  that  the  process  should  state,  upon  its  face, 
the  time  and  place  of  its  return ;  or,  that  the  whole  statutory  period 
of  sixty  days,  should  have  intervened,  between  the  issuing  and  return 
of  the  previous  execution  against  property,  where  there  has  been  an 
actual  honA  Jide  return  to  that  process.  Fake  vs.  Edgerton^  5  Duer, 
681 ;  3  Abb.,  229. 

Nor  is  it  indispensable,  that  the  facts  rendering  the  defendant  arrest- 
able, should  appear  upon  the  face  of  the  process  itself.  It  is  suflScient, 
if  those  facts  exist.  Hutchinson  vs.  Brandy  5  Seld.,  208 ;  affirming 
same  ca^e^  6  How.,  Y3.  See  also  FuLlerUm  vs.  Fitzgerald^  18  Barb., 
441  ;  10  How.,  37. 

But,  there  can  be  no  question,  that,  in  all  cases,  the  fact  of  the  issuing 
and  return  of  a  previous  execution,  ought  to  appear  upon  the  face  of 
the  process ;  and  such  statement  is  both  usual  and  proper. 

Where  the  judgment  is  against  joint-debtors,  the  plaintiff's  attorney 
must  be  careful  in  affixing  the  necessary  indorsement,  directing  the  exe- 
cution not  to  be  served  upon  the  person  of  any  defendant,  not  served 
with  the  process  by  which  the  action  was  commenced.  As  to  the 
exemption  of  such  a  party,  until  a  personal  judgment  has  been  obtained 
against  him,  vide  in  re  Lowenstein^  Y  How.,  100. 

As  to  the  power  to  issue  an  execution  against  the  peraon,  after  the 
expiration  of  five  years,  without  leave  of  the  court,  where  an  execution 
against  property  has  been  originally  issued,  and  returned  unsatisfied, 
within  that  period,  see  Kress  vs.  EUis^  14  How.,  392. 
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(«.)  Amendmeitt. 

Execution  against  the  person  is  amendable,  in  respect  of  merely 
formal  defects  or  omissions.  See  Hutchinson  vs.  Brcmdj  5  Seld.,  208 ; 
affirming  same  case^  6  Hqw.,  73,  above  cited.  See  also,  as  to  the  simi- 
lar amendment  of  previous  process,  in  order  to  sustain  it,  HaU  vs.  Ayer^ 
19  How.,  91 ;  9  Abb.,  220. 

{/,)  Supersedeas. 

If  the  defendant  be  already  in  custody,  on  mesne  process,  it  is  neced- 
saiy  for  the  plaintiff  to  charge  him  in  execution  against  the  person, 
with  due  diligence.  If  he  fail  to  do  so,  he  will  lose  his  remedy  alto- 
gether,  and  the  prisoner  will  be  entitled  to  his  dischaige.  See  pro- 
visions of  Revised  Statutes,  above  cited. 

This  remedy  was  granted  in  Wells  vs.  Jones^  2  Abb.,  20.  In  the 
same  case,  it  was  decided  by  a  majority  (Clerke,  J.,  dissenting),  that 
such  application  may  be  made  to  any  judge,  in  any  district,  without 
regard  to  the  restrictions  of  the  Code,  in  section  401,  with  respect  to  tlie 
venue  of  motions. 

The  three  months  after  the  last  day  of  the  term,  next  following  that 
in  wliich  judgment  shall  have  been  obtained,  prescribed  by  tliose  stat- 
utes as  the  limit,  within  which  the  defendant  must  be  charged  in  execu- 
tion, will  run  from  the  actual  entry,  and  hot  the  time  at  which  the 
plaintiff  could  have  entered  up  judgment,  even  though  he  could,  and 
may  be  chargeable  with  negligence,  in  not  having  done  so  sooner. 
LippDian  vs.  Petersherger^  18  How.,  270 ;  9  Abb.,  209. 

Where  the  defendant  has  been  surrendered  by  his  bail,  the  time 
within  which  the  plaintiff  must  charge  him  in  execution,  will  run,  not 
from  the  actual  surrender,  but  from  the  exoneration  of  the  bail.  HUU 
vs.  Lewisj  13  Abb.,  101,  note. 

(y.)  Remedies  against  Pkopeety. — When  Restored. 

It  will  be  seen,  by  the  provisions  of  chapter  127  of  1857,  above  cited, 
that  it  is  in  the  power  of  the  plaintiff,  at  any  time  after  the  defendant 
shall  have  been  charged  in  execution  for  thirty  days,  to  discharge  him 
voluntarily. 

In  this  case,  his  remedy  against  the  property  is  restored,  but  he  loses 
any  further  rights  against  the  person.  And,  of  course,  such  a  discharge 
has  the  effect  of  nullifying  the  intermediate  effect  of  the  doctrine  that 
execution  against  the  person  is,  whilst  it  lasts,  a  satisfaction  of  the 
judgment.  See  Bank  of  Bdoit  vs.  Beale^  20  How.,  831  (336) ;  11 
Abb.,  375  (379). 

And  the  death  or  escape  of  the  prisoner  also  restores  the  remedy 
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against  property,  or,  in  the  latter  case,  an  alias  execution  may,  if  the 
plaintiff  choose,  be  issned,  and  such  prisoner  retaken  under  it.  See 
provisions  of  Bevised  Statutes,  also  above  cited. 

(A.)   DiSCHABGE   OF  DEFENDANT. 

On  payment  of  the  amount  for  which  he  is  charged  in  execution, 
the  defendant  is,  of  course,  entitled  to  be  discharged.  If  this  be  not 
done,  he  must  remain  in  custody,  imless  he  avail  himself  of  the  pri- 
vileges extended  to  insolvent  debtors,  and  obtain  his  discharge  under 
the  statutory  provisions  for  that  purpose. 

The  case  of  insanity,  existing  at  the  time  of  arrest,  or  supervening 
during  the  actual  period  of  confinement,  presents  considerable  diffi- 
culty. In  Bush  vs.  PeUibone,  4  Corast.,  300 ;  1  C.  E.  (N.  S.),  264,  it 
was  held  that,  under  the  common  law,  a  defendant  could  not  be  dis- 
charged from  imprisonment  in  a  civil  suit,  on  the  ground  that  he  was 
insane  at  the  time  of  the  an*est,  or  became  so  afterwards ;  but  that 
relief  might  be  extended  in  such  a  case,  under  the  act  in  relation  to  the 
StAte  Lunatic  Asylum,  passed  on  the  Yth  of  April,  1842.  Hie  sending  of 
the  prisoner  to  that  asylum  is,  however,  a  condition  precedent  to  such 
relief;  and,  an  unconditional  discharge  having  been  granted  in  that 
c.ase,  it  was  held  that  such  discharge  was  void,  and  that  the  sheriff 
was  not  at  liberty  to  obey  it ;  and  a  verdict  against  the  latter  for  an 
escape,  under  these  circumstances,  was  accordingly  sustained. 

§  286.  Metum. — Its  Prelimincmes  and  Incidents. 

On  execution  of  the  process,  whether  against  the  property  or  person, 
the  sheriff  is  bound  to  make  his  return  in  due  time,  i.  ^.,  within  sixty 
days  after  its  receipt.    Code,  section  290. 

In  case  of  any  delay  or  neglect  on  his  part  to  make  such  return 
in  due  time,  he  may  be  compelled  to  do  so  by  process  of  contempt. 
The  mode  of  procedure  for  that  purpose  is  prescribed  by  rule  8.  The 
plaintiff's  attorney  should,  as  directed  by  that  rule,  serve  upon  him 
a  notice  to  make  such  return  within  ten  days,  or  show  cause,  at  special 
term,  why  an  attachment  should  not  issue  against  him.  As  to  the 
proceedings  under  such  attachment,  see  next  section. 

In  such  case,  the  onxta  lies  upon  the  sheriff  to  excuse  his  default. 
He  is  bound  to  return  the  execution,  according  to  the  requisition  of  the 
statute,  at  his  peril ;  and,  if  he  fail  to  do  so,  he  is  liable  to  an  attach- 
ment, or  to  an  action,  at  the  election  of  the  party  aggrieved.  Wilson 
vs.  Wrig/dy  9  How.,  459.  See,  as  to  his  duty  with  regard  to  a  return, 
2  E.  S.,  440,  section  77. 

In  other  respects  he  must  also  execute  the  writ  upon  his  own 
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responsibility,  and  at  his  own  peril.  The  court  will  not  give  him 
directions  upon  the  subject,  but  will  leave  the  parties  to  their  remedy 
against  him,  should  his  return  prove  false.  So  held,  as  to  the  exe- 
cution of  a  writ  of  possession,  Bowie  vs.  JSrahe^  4  Duer,  676;  2 
Abb.,  161. 

The  sheriflT,  or  other  oflScer  holding  an  execution,  is  entitled  to  the 
whole  of  the  sixty  days,  before  he  can  be  compelled  to  return  the  writ, 
and  any  previous  action  against  him  will  be  premature.  Spencer  vs. 
Cuyler^  17  How.,  157  ;  9  Abb.,  382.  See  also,  collaterally,  Bortd  vs. 
Ostranderj  15  How.,  572. 

He  may,  however,  make  such  return  sooner,  if  he  has  either  made 
the  debt,  or  is  satisfied  that  there  is  no  property.  But,  if  he  so  returns 
it  unsatisfied,  he  does  so  at  his  own  risk.  Morange  vs.  Edwards^  1  E. 
D.  Smith,  414.  In  the  latter  case,  his  return  will  be  good,  if  made 
hond  fide.  Fake  vs.  Edgerton^  5  Duer,  681 ;  3  Abb.,  229  ;  Spencer  vs. 
CuyUr,  17  How.,  157  (160) ;  9  Abb.,  382. 

A  return,  thus  made,  may  constitute  a  sufficient  basis  on  which  to 
ground  supplementary  proceedings.  See  next  chapter,  and  cases  there 
cited. 

But,  to  have  that  effect,  the  writ  must  be  fairly  issued,  and  fairly 
left  with  him,  with  proper  directions,  so  as  to  enable  him  to  collect 
the  money  upon  it,  if  it  can  be  done.  Any  directions  which  tend  to 
relieve  him  from  his  responsibility,  and  to  prevent  the  due  execution 
of  the  process,  will  deprive  it  of  its  hond  fide  character,  and  render  it 
ineffectual  as  a  ground  for  ulterior  action,  such  ulterior  remedies  being 
based  upon  the  assumption,  that  the  previous  legal  remedies  of  the 
plaintiff  against  the  property  of  the  defendant  have  been  ineffectually 
exhausted.  Bitterhand  vs.  Marryatt,  12  L.  O.,  158 ;  Pvdney  vs.  Griffi.^^ 
15  How.,  410  ;  6  Abb.,  211 ;  Nagle  vs.  James^  7  Abb.,  234 ;  Spencer 
vs.  Cuyler^  17  How.,  157  ;  9  Abb.,  382 ;  Farquharson  vs.  Ktmhall,  18 
How.,  33  ;  9  Abb.,  385,  note.  See,  however,  per  contra^  Sperling  vs. 
Zeuy,  10  Abb.,  426. 

The  objection  that  the  writ  has  been  returned  too  soon,  must,  how- 
ever, be  raised  by  means  of  a  direct  application  by  the  debtor  himself; 
it  cannot  be  questioned  collaterally,  or  by  a  third  party.  Tyler  vs. 
WiUis,  33  Barb.,  327 ;  12  Abb.,  465. 

The  return,  when  made,  will  of  course  be  according  to  tlie. actual 
circumstances  of  the  case,  and  must  be  signed  by  the  sheriff.  When 
he  has  made  the  amount  of  the  debt,  or  any  part  of  it,  the  plaintiff, 
or  his  attorney,  will  be  entitled  to  claim  payment,  immediately  on  the 
return.  K  not,  the  sheriff  will  be  liable  to  an  attachment,  and  also  to 
an  action  for  damages.     Vide  2  R.  S.,  440,  section  77. 

If  he  has  not  made  any  portion,  or  cannot  make  the  whole  of  the 
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debt,  that  officer  will  make  either  a  total  or  a  partial  return  of  no 
effects,  according  to  the  Circumstances.  If  this  return  be  not  impeached, 
the  plaintiff  must  then  resort  to  his  further  remedies,  either  by  way 
of  alias  execution,  creditors'  bill,  or  supplementary  proceedings,  as  the 
case  may  require ;  or,  in  cases  where  that  remedy  is  admissible,  by  way 
of  execution  against  the  person.  If  the  return  be  false,  he  has  his 
remedy,  by  action  against  the  sheriff.  As  to  the  power  of  the  latter  to 
relinquish  an  illegal  levy,  see  Bliven  vs.  Bleakley^  23  How.,  124. 

There  is,  however,  one  other  form  of  return,  which  may  be  available, 
in  cases  where  it  may  be  truly  made,  i.  6.,  that  the  sheriff  has  levied 
upon  'goods,  which  remain  on  his  hands  unsold,  for  want  of  buyers.  In 
this  case,  the  plaintiff  has  his  remedy,  by  means  of  a  writ  of  venditioni 
exponas^  commanding  him  to  expose  such  goods  for  sale,  upon  which 
he  will  be  bound  to  proceed  to  sale,  and,  if  he  omit  to  do  so,  will  be 
responsible,  either  by  way  of  attachment  or  action.  And  it  seems  that, 
in  such  case,  he  may  be  held  bound  to  make  the  amount,  out  of  the 
goods  so  returned,  where  a  sufficient  levy  has  been  made.  Bcmh  of 
Whitehall  vs.  Weed,  8  How.,  104. 

If  a  due  return  be  omitted  at  the  time,  it  may  be  subsequently  sup- 
plied, under  the  direction  of  the  court.  HaU  vs.  Ayer,  19  How.,  91 ; 
9  Abb.,  220.  And  if  a  return  be  incorrect,  or  be  rendered  incorrect 
by  subsequent  circumstances,  it  may  be  cancelled  or  amended,  under 
the  like  direction.     Barker  vs.  Bi/nninger,  4  Kern.,  270. 

Or  a  correct  return  may  be  compelled,  according  to  the  legal  situation 
of  the  parties,  on  an  execution  wrongfully  countermanded.  McChain 
vs.  McKeon,  2  Duer,  645. 

If  the  plaintiff  or  his  attorney,  interfere  with  the  proceedings  of  the 
sheriff,  it  will  form  a  justification,  and  exonerate  him  from  the  conse- 
quences of  any  delay,  occasioned  or  sanctioned  by  such  interference. 
Humphrey  vs.  Hathom,  24  Barb.,  278.  But  mere  instructions  to  delay 
or  depart  from  the  usual  course  of  law,  will  not  have  that  effect,  when 
not  acted  upon  as  given,  nor  will  they  excuse  a  delay  or  departure,  not 
embraced  within  their  direct  purport.     Sheldon  vs.  Paine^  6  Sold.,  398. 

Nor  will  mere  acquiescence  in  delay,  prejudice  the  rights  of  a  plain- 
tiff, where  such  delay  is  not  directed  by  him ;  otherwise,  however,  where 
it  is.     ThompHon  vs.  Yan  Vechten,  5  Abb.,  458.     See  also  Paton  vs. 
WesterveU,  2  Duer,  362 ;  12  L.  O.,  7. 

When  money  is  stayed  in  the  hands  of  the  sheriff,  at  the  instance  of 
another  creditor,  the  defendant  ceases  to  be  liable  for  interest.  When 
money  has  come  to  the  hands  of  that  officer,  for  the  purposes  of  an 
execution,  that  execution  is  thereupon  paid,  either  wholly,  or  pro  tanto^ 
as  the  case  may  be.     Crray  vs.  Chriswold,  7  How.,  44. 

And,  where  an  amount  so  contested  has  been  ordered  to  be  paid  into 
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court,  Buch  payment  wiU  wholly  exonerate  the  sheriff  from  fiirtiier 
responsibility.    Acker  vs.  Ledyard^  4  Seld.,  62. 

§  287.  Sheriff  Fees. 

The  fees  of  the  sheriff,  for  services  rendered  under  an  execution,  are 
prescribed  by  the  Revised  Statutes,  part  III.,  chapter  X.,  title  III., 
section  38,  2  R.  S.,  645.     They  are  as  follows : 

For  returning  a  writ,  twelve  and  a  half  cents. 

For  serving  an  attachment  for  the  payment  of  money,  or  an  execu- 
tion for  the  collection  of  money,  or  a  warrant  for  the  same  purpose, 
issued  by  the  comptroller,  or  by  any  county  treasurer ;  for  collecting 
the  sura  of  two  hundred  and  fifty  dollars,  or  less,  two  cents  and  five 
mills  per  dollar ;  and,  for  every  dollar  collected,  more  than  two  hundred 
and  fifty,  one  cent  and  two  and  a  half  mills. 

Advertising  goods  or  chattels,  lands  or  tenements  for  sale  on  any 
execution,  two  dollars ;  and,  if  the  execution  be  stayed  or  settled  after 
advertising,  and  before  sale,  one  dollar. 

The  fees  allowed  by  law,  and  paid  by  such  sherift'  to  any  printer,  for 
publishing  an  advertisement  of  the  sale  of  real  estate,  for  not  more  than 
six  weeks,  and  for  continuing  such  advertisement  more  than  six  weeks, 
or  for  publishing  the  postponement  of  any  such  sale,  the  expense  of 
such  continuance  or  postponement  to  be  paid  by  the  party  requiring 
the  same.  The  fees  so  allowed  by  law  for  publishing  any  advertise- 
ment are,  not  more  than  fifty  cents  per  folio  for  the  first  insertion  in 
any  newspaper,  and  twenty  cents  per  folio  for  every  subsequent  inser- 
tion.    Vide  2  R.  S.,  648,  section  45. 

The  fees  herein  allowed  for  the  service  of  an  execution,  and  for 
advertising  thereon,  shall  be  collected  by  virtue  of  such  execution,  in 
the  same  manner  as  the  sum  thereby  directed  to  be  levied. 

But,  when  there  shall  be  several  executions  against  the  defendant,  at 
the  time  of  advertising  his  property,  in  the  hands  of  the  same  sheriff, 
there  shall  be  but  one  advertising-fee  charged  on  the  whole,  and  the 
sheriff  shall  elect  on  which  execution  he  will  receive  the  same. 

For  every  certificate  on  the  sale  of  real  estate,  the  same  fees  for 
drawing,  and  for  two  copies  thereof,  as  are  allowed  for  drafts  and 
copies  to  attorneys  in  the  court  from  which  the  execution  issued, 
together  with  the  clerk's  fee  for  filing  one  of  such  certificates,  to  be 
collected  as  other  fees  on  execution. 

(See,  as  to  fees  for  drawing,  engrossing,  and  copying,  the  old  fee- 
bill  at  2  R.  S.,  630,  section  15,  allowing  twenty-eight  cents  per  foho  for 
drawing,  fourteen  cents  for  engrossment  to  file,  and  seven  cents  tor 
every  copy.    Tlie  clerk's  fee  for  filing  seems  to  be  twenty-five  centa) 
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For  drawing  and  executing  a  deed,  pursuant  to  a  sale  of  real  estate, 
one  dollar,  to  be  paid  by  the  grantee  in  such  deed. 

Serving  a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  possession  of  premises,  and  removing  the  tenant,  one  dollar  and 
twenty-five  cents ;  and  the  same  fees  for  travelling  to  serve  the  same  as 
allowed  on  the  service  of  a  capias^  i. «.,  six  cents  per  mile  for  going  only, 
to  be  computed  from  the  court-house  of  the  county. 

For  any  person  committed  to  prison,  and  every  person  discharged 
from  prison  in  civil  cases,  twenty-five  cents  for  receiving,  and  twenty- 
five  cents  for  discharging,  to  be  paid  by  the  plaintiff  in  such  process. 

For  mileage  on  every  execution,  six  cents  per  mile,  for  going  only,  to 
be  computed  from  the  court-house. 

In  addition  to  the  above,  the  sheriff  is  also  entitled  to  a  fee  of  fifty 
cents  for  receiving  and  entering  the  execution  in  his  books,  searching 
for  property,  and  paying  the  postage  on  the  return  of  the  execution,  if 
by  mail,  to  be  collected  from  the  person  by  whom  the  execution  was 
issued.  See  chapter  225  of  1860,  section  1.  Such  sum  is  to  be 
charged  as  a  disbursement,  on  the  costs  of  the  party,  and  is  collectible 
under  the  execution,  in  the  same  manner  as  the  sherifi*'s  other  fees. 
Section  2. 

The  provisions  above  noticed  are  the  only  law  by  which  the  fees  of 
the  sheriff  are  regulated ;  and  though,  in  great  part,  they  have  become 
obsolete  in  terms,  fees  are  to  be  now  allowed  for  services  actually  ren- 
dered, as  under  those  provisions  for  services  of  a  similar  character. 
Vide  Benedict  vs.  Wamner^  14  How.,  568. 

Where  nothing  is  done  by  the  sheriff  under  an  execution,  he  is  not 
entitled  to  receive  any  fees.  Rathbun  vs.  Wood/worthy  1  How.,  151. 
Nor  can  he  claim  poundage,  unless  a  levy  is  actually  made.  The  mere 
fact  that  the  judgments  are  a  lien  does  not,  per  se^  entitle  him  to  main- 
tain a  claim.    People  vs.  Adams^  1  C.  E.  (N.  S.),  226. 

Though,  on  making  the  amount  due  on  an  execution,  he  is  entitled  to 
collect  his  fees  also,  he  cannot  sell,  for  the  sole  purpose  of  enforcing 
them,  when  the  whole  amount  due  to  the  plaintiff  has  been  otherwise 
satisfied.  Craft  vs.  Merrill^  4  Kern.,  456 ;  Bank  of  Whitehall  vs. 
Weed^  8  How.,  104. 

§  288.  Miforcemmt  of  Dect*ee  or  Order. 

It  remains  to  notice  the  remedy  afforded  by  section  285,  when  the 
judgment  requires  the  performance  of  any  act,  other  than  the  payment 
of  money,  or  the  delivery  of  real  or  personal  property. 

In  such  a  case,  no  formal  execution  is  issued.  The  form  of  proce- 
dure is  by  sei'vice  of  a  certified  copy  of  the  judgment,  upon  the  party 
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against  whom  it  is  given,  or  the  person  or  officer  required  to  obey  the 
same.  If  obedience  be  refused,  such  party  is  punishable  as  for  a  con- 
tempt. 

{a.)  Statutoby  and  Other  Pbotisions. 

The  Code  makes  no  direction  upon  this  latter  remedy,  which  is  re- 
lated entirely  by  the  Revised  Statutes.  The  provisions  upon  the  sub- 
ject, will  be  found  in  title  XTTL,  chapter  VIII.,  part  III.,  2  R.  S.,  534 
to  541. 

The  remedies  for  contempt  of  court  in  other  matters,  are  embraced  in 
the  same  provisions.  Those  relating  to  the  matter  now  immediately  in 
question,  viz.,  the  enforcement  of  a  decree  or  order,  may  be  shortly 
stated  as  follows : 

Section  1  of  the  title  in  question  provides  thus : 

Every  court  of  record  shall  have  power  to  punish,  by  fine  or  imprison- 
ment, or  either,  any  neglect  or  violation  of  duty,  or  any  miscondact,  by 
which  the  rights  of  a  party  in  a  cause  or  matter  depending  in  such  conrt, 
may  be  defeated,  impsdred,  impeded,  or  prejudiced,  in  the  following  cases : 

Subdivision  1  provides  for  the  punishment  of  all  attorneys  and  per- 
sons appointed  to  perform  judicial  or  ministerial  services,  &c.  (including 
sheriffs  and  coroners)  for  misbehavior  or  neglect,  or  violation  of  duty, 
or  "  for  disobedience  to  any  process  of  such  court,  or  of  any  lawful  order 
thereof,  or  of  any  lawful  order  of  a  judge  of  such  court,  or  of  any 
officer  authorized  to  perform  the  duties  of  such  judge." 

Subdivision  2  relates  to  deceit,  or  abuse  of  process  or  proceedings. 

Subdivision  3  runs  thus : 

Parties  to  suits,  attorneys,  counsellors,  solicitors,  and  all  other  persons,  for 
the  non-payment  of  any  sum  of  money  ordered  by  such  court  to  be  paid,  in 
cases  where  by  law  execution  cannot  be  awarded  for  the  collection  of  such 
sum ;  and  for  any  other  disobedience  to  any  lawful  order,  decree,  or  process 
of  such  court. 

Subdivisions  4  to  7  relate  to  criminal  or  personal  contempts. 
Subdivision  8  closes  the  section  thus : 

All  other  cases  where  attachments  and  proceedings,  as  for  contempts^ 
have  been  usually  adopted,  and  practised  in  courts  of  record,  to  enforce  the 
civil  remedies  of  any  party  to  a  suit,  in  such  court,  or  to  protect  the  rights 
of  any  such  party. 

Sections  2  and  3  provide  for  the  summary  punishment  of  miscon- 
duct, in  the  immediate  view  and  presence  of  the  court. 
Section  4  provides  thus,  as  to  disobedience  to  an  order : 

When  any  rule  or  order  shall  be  made  for  the  payment  of  costs,  or  of 
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any  sum  of  money,  and  proof,  by  affidavit,  shall  be  made  of  the  personal 
demand  of  such  sum  of  money,  and  of  a  refusal  to  pay  it,  the  court  may 
issue  a  precept  to  commit  the  party,  so  disobeying,  to  prison,  until  such  sum 
and  the  costs  of  the  proceeding  are  paid. 

But  this  section  has  since  been  thus  modified,  by  chapter  390  of  1847 : 

§  2.  No  person  shall  be  imprisoned  for  the  non-payment  of  interlocutory 
costs,  or  for  contempt  of  court,  in  not  paying  costs,  except  attorneys,  solici- 
tors, and  counsellors  and  officers  of  court,  when  ordered  to  pay  costs  for 
misconduct  as  such,  and  witnesses,  when  ordered  to  pay  costs  for  attach- 
ment on  non-attendance. 

§  3.  Process  in  the  nature  of  b,  fieri  facicta,  against  personal  property,  may 
be  issued  for  the  collection  of  such  costs,  founded  on  such  order  of  the 
court. 

And  the  original  severity  of  the  remedy  is  further  mitigated  by  the 
following  provisions  in  rule  57  (35) : 

In  all  cases  where  a  motion  shall  be  granted,  on  payment  of  costs,  or  on 
the  performance  of  any  condition,  or  where  the  order  shall  require  such  pay- 
ment or  performance,  the  party  whose  duty  it  shall  be  to  comply  therewith, 
shall  have  twenty  days  for  that  purpose,  unless  otherwise  directed  in  the 
order.  But,  where  costs  to  be  adjusted  are  to  be  paid,  the  party  shall  have 
fifteen  days  to  comply  with  the  rule,  afler  the  costs  shall  have  been  adjusted 
by  the  clerk  on  notice,  unless  otherwise  ordered. 

The  title  in  question  then  goes  on  to  provide  further  in  relation  to 
process  of  contempt,  as  follows  : 

§  5.  In  cases,  other  than  that  specified  in  section  4  (t.  «.,  non-payment  of 
costs,  or  of  a  sum  directed  by  order  to  be  paid),  the  court  shall  either  grant 
an  order  on  the  accused  party,  to  show  cause,  at  some  reasonable  time  to  be 
therein  specified,  why  he  should  not  be  punished  for  the  alleged  misconduct ; 
or  shall  issue  an  attachment,  to  arrest  such  party,  and  to  bring  him  before 
the  court  to  ^swer  for  such  misconduct. 

Bule  8  provides  for  the  service  of  a  notice  under  these  circumstances, 
having  the  efiect  of  an  order  to  show  cause,  in  the  case  of  a  sheriff  or 
other  oflScer,  neglecting  to  return,  deliver,  or  file  any  process,  within  ten 
days  after  service  of  such  notice.  This  provision  virtually  supersedes 
the  former  practice  of  entering  a  rule  for  a  return,  and  issuing  an  attach- 
ment in  the  event  of  disobedience.     See  section  6. 

Sections  7  to  9  provide  for  the  bringing  up  of  any  party  charged 
with  misconduct,  but  already  in  custody,  by  means  of  a  habeas  caryma 
for  that  purpose. 

When  an  attachment  is  issued  by  special  order,  the  court  is,  under 
section  10,  to  direct  the  penalty  in  which  the  defendant  shall  give  bond 
for  his  appearance  to  answer.    When  issued  without  order,  such  pen- 
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alty  is  to  be  fixed  by  a  judge,  on  proper  application,  and  indorsed  upon 
the  attachment.  Section  11.  If  not  fixed,  the  defendant  may  then 
give  bail  in  $100.    Section  15. 

Sections  12  to  16,  and  also  section  37,  provide  for  the  safe  cnstody 
of  the  defendant,  and  the  mode  of  that  custody,  and  also  for  his  dis- 
charge, in  case  he  shall  give  bond,  with  two  sufficient  sureties,  for  the 
amount  prescribed,  or  otherwise,  as  above. 

The  sherifi',  or  officer,  must  return  the  attachment  by  the  return-day 
specified,  without  previous  rule  or  ordier.  If  he  make  default,  an 
attachment  is  issuable  against  him,  from  which  he  will  not  be  dis- 
charged upon  bail,  or  unless  by  special  order.    Sections  17,  18. 

The  course  of  procedure  upon  the  return  of  the  attachment,  when 
issued,  is  thus  prescribed : 

§  19.  When  any  defendant,  arrested  upon  an  attachment,  shall  have  beoi 
brought  into  court,  or  shall  have  appeared  therein,  the  court  shall  cause 
interrogatories  to  be  filed,  specifying  the  facts  and  circumstances  alleged 
against  the  defendant,  and  requiring  his  answer  thereto;  to  which  the 
defendant  shall  make  written  answers  on  oath,  within  such  reasonable  time 
as  the  court  shall  allow.  The  court  may  receive  any  affidavits,  or  other 
proofs,  contradictory  to  the  answers  of  the  defendant,  or  in  confirmation 
thereof;  and,  upon  the  original  affidavits,  such  answers,  and  such  subsequent 
proof,  shall  determine  whether  the  defendant  has  been  guilty  of  the  mifi- 
conduct  alleged. 

Section  20,  amended  by  chapter  IX.  of  1848 : 

If  the  court  shall  adjudge  the  defendant  to  have  been  guilty  of  the  mis- 
conduct alleged,  and  if  that  misconduct  was  calculated  to,  or  actually  did, 
defeat,  impair,  impede,  or  prejudice  the  rights  or  remedies  of  any  party,  in 
a  cause  or  matter  depending  in  such  court,  it  shall  proceed  to  impose  a  fine, 
or  to  imprison  him,  or  both,  as  the  nature  of  such  case  may  require ;  but  in 
all  cases  which  have  arisen,  or  may  hereafter  aiise,  under  the  provisions  of 
this  title,  the  court,  or  tribunal  ordering  such  imprisonment,  may,  in  their 
discretion  (in  case  of  inability  to  perform  the  requirements  imposed),  relieve 
the  person  or  persons  so  imprisoned,  in  such  manner,  and  upon  such  terms 
as  they  shall  deem  just  and  proper. 

§  21.  If  an  actual  loss  or  injury  shall  have  been  produced  to  any  party,  by 
the  misconduct  alleged,  a  fine  shall  be  imposed,  sufficient  to  indemnify  such 
party,  and  to  satisfy  his  costs  and  expenses,  which  shall  be  paid  over  to 
him,  on  the  order  of  the  court.  And,  in  such  case,  the  payment  and  accept- 
ance of  such  fine,  shall  be  an  absolute  bar  to  any  action  by  such  aggrievod 
party,  to  recover  damages  for  such  injury  or  loss. 

§  22.  In  all  other  cases,  the  fine  shall  not  exceed  $250,  over  and  above  the 
costs  and  expenses  of  the  proceeding. 

g  23.  When  the  misconduct  complained  of  consists  in  the  omission  to  pe^ 
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ibrm  some  act  or  daty,  which  it  is  jet  in  the  power  of  the  defendant  to  per- 
form, he  shall  be  imprisoned,  only  until  he  shall  have  performed  such  act  or 
duty^  and  paid  such  fine  as  shall  be  imposed,  and  the  costs  and  expenses  of 
the  proceeding. 

§  24.  In  such  case,  the  order  and  process  of  commitment  shall  specify  the 
act  or  duty  to  be  performed,  and  the  amount  of  the  fine  and  expenses  to 
be  pud. 

§  25,  In  all  other  cases,  where  no  special  provision  is  made  by  law,  if 
imprisonment  be  ordered,  it  shall  be  for  some  reasonable  time,  not  exceed- 
ing six  months,  and  until  the  expenses  of  the  proceeding  are  paid ;  and 
also,  if  a  fine  be  imposed,  until  such  fine  be  paid ;  and,  in  the  order  or  pro- 
cess of  commitment,  the  duration  of  such  imprisonment  shall  be  expressed. 

Section  26  provides  for  the  power  to  maintain  a  collateral  indict- 
ment, where  admissible. 

Section  27  provides  that,  if  the  defendant,  against  whom  an  attach- 
ment shall  have  been  issned  and  returned  served,  do  not  appear  on  the 
return-day  thereof,  the  court  may  either  award  another  attachment,  or 
may  order  the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both. 

The  remainder  of  the  title  consists  of  provisions,  relative  to  the  pros- 
ecution of  such  bond,  or  to  matters  of  practice  under  the  former  system, 
not  material  on  the  present  occasion. 

(J.)  General  Obsebvatiok. 

The  service  of  the  copy  decree  or  order  to  be  enforced,  must,  of 
course,  be  personal,  upon  the  person  required  to  obey  the  same.    Code,  ^ 
section  418.    If  made  on  the  attorney,  it  will  be  a  nullity  for  any  pur- 
poses of  enforcement.    J^ero  vs.  Van  Evra^  9  How.,  148. 

When  an  order  is  to  be  enforced,  the  proof  of  service  should  also 
show,  that  the  original  was  produced  to  the  disobedient  party  at  the  time. 
Coddingtan  vs.  Webb,  4  Sandf.,  639.  Though,  where  the  party  is  well 
aware  of  the  order,  and  can  plead  no  excuse  of  ignorance,  this  for- 
mality may,  in  extreme  cases,  be  disregarded.  The  People  vs.  Gompton^ 
1  Duer,  512.  And  an  attempt  to  prevent  due  service  will  be,  in  itself, 
a  contempt  of  court.  Conover  vs.  Woody  6  Duer,  682 ;  5  Abb.,  84.  See 
likewise  Mayor  of  New  York  vs.  ConoveTy  5  Abb.,  244  (251). 

Where  an  order  is  an  order  of  the  court  at  special  term,  production 
of  a  certified  copy  will  be  sufficient,  and  the  original  need  not  be  ex- 
hibited. Mayor  qf  New  York  vs.  Conovery  5  Abb.,  244;  Smith  vs. 
Smtthj  23  How.,  134 ;  14  Abb.,  130.  Where  the  order  directs  payment 
of  a  sum  of  money,  the  party  making  the  demand  should  be  furnished 
with,  and  should  exhibit  a  written  authority  to  receive  it  See  Smith 
vs.  Smithy  eupra. 

As  to  the  power  of  the  conrt,  on  special  grounds,  to  dispense  with 
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personal  service  of  an  order  bringing  a  party  into  contempt,  see  PtU 
vs.  Dcmson^  12  Abb.,  885.  See  also,  as  to  actual  knowledge  of  the 
making  and  nature  of  an  order,  enjoining  the  payment  of  money,  being 
sufficient  to  impose  upon  the  adverse  party  the  duty  of  obeying  it,  no^ 
withstanding  there  may  be  a  deficiency  in  its  formal  service  upon  him, 
LimngsUm  vs.  Swift^  23  How.,  1. 

In  the  case  of  a  municipal  corporation,  service  upon  the  mayor  or 
principal  officer,  as  representative  of  the  whole  body,  will  be  sufficient, 
and  will  bind  all  members  of  that  body,  and  render  each,  individually 
responsible  for  a  contempt  of  court.  Davis  vs.  Mayor  of  Neio  Yorkj 
1  Duer,  451.  This  case,  and  that  of  The  People  vs.  Compton^  above 
referred  to,  are  both  affirmed,  in  The  People  vs.  Stwteoant^  5  Seld.,  263. 

Even  though  an  order  be  erroneous,  a  party  is  l>ound  to  obey  it,  whilst 
unreversed,  and,  if  he  disobeys,  will  be  liable  to  an  attachment.  Ardie 
Fire  Insurance  Company  vs.  Hicks^  7  Abb.,  204.  But  if  a  party  be 
enjoined  by  final  judgment,  proceedings  by  way  of  attachment  for  dis- 
obedience of  such  injunction,  will  be  stayed,  by  security  duly  given  on 
appeal.    Howe  vs.  Searing^  6  Bosw.,  684 ;  11  Abb.,  28. 

Connivance  at,  or  the  sufiering  of  disobedience  to  an  order,  by  per- 
sons under  the  control  of  a  party  served  witli  it,  will  be  a  personal  con- 
tempt on  his  part.  So  also  will  be  any  passive  hindrance  to  the  order 
being  carried  out.    Mayor  of  New  York  vs.  Conover,  5  Abb.,  244. 

In  a  case  where  the  sheriff  is  guilty  of  neglect  or  misconduct,  he  will 
be  subject  to  a  strict  accountability,  but  the  party  seeking  to  hold  him, 
will  be  also  held  to  strict  practice.  Van  Tassel  vs.  Van  Tassel^  31  Barb., 
439 ;  7%«  People  vs.  Carrdey^  3  Abb.,  215.  Nor  will  he  or  any  other  party 
be  punished  as  for  a  criminal  contempt,  when  the  transaction  is  capable 
of  any  construction,  consistent  with  innocence  of  an  intentional  dis- 
respect to  the  order  of  the  court.  Weeks  vs.  Smithy  3  Abb.,  211.  He 
cannot  avail  himself  of  any  matter  of  defence,  personal  to  the  defendant, 
in  answer  to  an  attachment  for  not  returning  an  execution.  OrosveMf 
vs.  Hunt^  11  How.,  355. 

To  be  punishable  by  process  of  contempt,  resistance  to  the  order  of 
the  court  must  be  actual  and  positive.  A  mere  refusal,  on  claim  of  right, 
cannot  be  so  dealt  with.  Mallory  vs.  Benjamin^  9  How.,  419.  Where 
rights  are  contested,  in  an  action  between  claimants  to  the  same  prop- 
erty, the  court  will  not  undertake  to  settle  them,  on  a  motion  for  attach- 
ment. Wilson  vs.  Wright^  9  How.,  459.  Nor  will  one  court  interfere 
in  relation  to  matters,  as  to  which  process  of  contempt  is  pending  in 
another  {Bennett  vs.  Ze  Roy^  5  Abb.,  156) ;  or  revise  the  adjudication 
upon  such  process  collaterally  {The  People  vs.  Orser^  12  How.,  660; 
Pin  vs.  Davison^  suprci)  /  save  only  that,  on  habeas  corpus^  the  ques- 
tion of  jurisdiction,  and  whether  a  sufficient  offence  is  chai^ged  in  the 
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commitment,  may  be  inquired  into.    DevlirCa  case^  5  Abb.,  281 ;  The 
Pecple  VB.  Kdhf^  21  How.,  54 ;  12  Abb.,  160. 

Nor  can  errors  in  a  decree  be  brought  up  for  correction,  on  a  motion 
to  discharge  a  party  from  contempt,  for  disobeying  it.  They  must  be 
made  the  subject  of  a  special  application.  Pitt  vs.  Davison^  12  Abb.,  385. 

The  enforcement  of  a  decree  for  the  delivery  of  the  custody  o  children, 
can  only  be  had  by  means  of  an  attachment,  or  by  habeas  corpvs.  Pro- 
cess to  the  sheriff,  commanding  him  to  take  and  deliver  over  such  child- 
ren, cannot  be  issued.  NichcHh  vs.  NichoUa^  3  Duer.,  642.  As  to  the 
powers  of  the  court  on  such  an  attachment,  and  what  will  constitute  a 
disobedience,  see  The  People  vs.  Kearney^  21  How.,  74. 

A  party,  directed  to  execute  a  deed,  is  bound  to  do  so,  on  tender  of  it, 
though  it  has  not  been  submitted  to  the  court  or  judge  for  approval. 
Such  a  direction  is  however  proper,  and  may  be  applied  for  on  motion. 
HiUiker  vs.  Hatkome^  5  Bosw.,  710. 

When  an  attachment  lias  been  issued,  and  the  party  in  contempt  has 
given  bond  for  his  appearance,  it  is  not  essential  that  he  should  be  called 
the  first  day,  especially  if  the  attachment  has  not  been  filed ;  nor  can  he 
in  that  case,  regularly  appear  by  counsel  on  that  day,  and  claim  his 
discharge.  An  appearance  on  the  second  day,  will  be  in  time  for  either 
party.     The  People  vs.  Monroe^  15  How.,  494. 

The  application  for  an  attachment,  when  made,  miist  be  brought  on 
upon  notice,  or  more  usually  by  means  of  an  order  to  show  cause.  When 
made,  it  will  be  grouilded,  and  must  be  noticed,  on  the  judgment  or 
order  sought  to  be  enforced,  proof  of  due  service,  and  upon  affidavits 
showing  a  refusal,  or  omission  to  comply  with  the  directions  of  the  court, 
which  affidavits  must  be  served.  Vide  In  re  Sr/ietJiurst^  2  Sandf.,  724 ;  3 
C.  K.,  55.  On  the  hearing,  the  motion  may  be  either  granted  at  once, 
or  a  reference  may  be  made,  to  inquire  whether  the  alleged  contempt 
has  been  committed,  and,  if  so,  what  damages  the  moving  party  has 
sustained  therefrom  ;  the  defendant  being  examined  on  interrogatories, 
in  relation  to  the  disobedience  with  which  he  is  charged. 

These  interrogatories  may  be  either  prepared  upon  the  spot,  or  before- 
hand, in  readiness  to  be  filed  at  once,  in  the  event  of  the  order  being 
granted. 

When  the  order  is  for  contempt  in  non-payment  of  a  sum  of  money,  a 
precept  to  commit  may  issue,  immediately  on  the  hearing  of  the  motion. 
The  process  to  appear  and  answer  to  interrogatories  is  for  contempts, 
other  than  those  of  that  nature.  The  People  vs.  King^  9  How.,  97. 
See  also  Taylor  y^,  Baidwin^  14  Abb.,  166.  A  refusal  to  pay  personal 
taxes,  may,  under  special  statute,  be  punishable,  in  the  city  of  New  York, 
by  means  of  process  of  this  description.  Kahn^s  case^  19  How.,  475 ; 
11  Abb.,  147. 
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Where  it  is  clearly  shown  upon  the  opposing  aflSdavitsthat  the  partj 
was  innocent  of  any  intention  to  resist  the  order  of  the  court,  a  reference 
may  be  refused.    See  Canover  vs.  Wood^  6  Doer,  683 ;  5  Abb.,  84. 

But,  if  there  is  any  doubt  upon  the  subject,  a  reference  will  probably 
be  ordered.  The  defendant  must  then  answer  the  interrogatories,  and 
the  sufficiency  of  his  answers,  by  way  of  justification  or  excuse,  will  then 
be  passed  upon,  either  by  the  referee,  or  by  the  court,  in  continuance,  or 
on  renewal  of  the  motion. 

Although  the  filing  of  interrogatories  be  the  r^ular  course,  still,  if  a 
reference  be  directed,  and  both  parties  appear  before  the  referee  and 
submit  evidence,  the  objection  wiU  be  waived.  Watson  vs.  FUzsimnumB^ 
6  Duer,  629.  And,  where  the  proceeding  is  by  order  to  show  cause,  the 
filing  of  interrogatories  is  not  strictly  necessary,  though  proper.  The 
statute' only  prescribes  that,  in  a  case  where  the  defendant  is  arrested  in 
the  first  instance.  Same  case.  See  also  In  re  Smethurst^  2  Sandf.,  724 ; 
O.  E.,  55. 

On  the  other  hand,  the  matter  may  bo  brought  up  without  a  refer- 
ence, upon  filing  the  interrogatories  and  answers.  In  this  case,  the  plain- 
tifif  may  read  affidavits,  in  opposition  to  the  latter.  Smith  vs.  Smithy  ^ 
How.,  134 ;  14  Abb.,  130. 

A  motion  to  dissolve  an  injunction  was  allowed  to  be  brought  on,  in 
opposition  to  one  for  an  attachment  for  disobedience  of  it,  in  Fidd  vs. 
Hunt^  22  How.,  329 ;  13  Abb.,  320.  But,  as  a  general  rule,  a  party  in 
contempt  will  not  be  heard  on  a  matter  of  favor. 

When  a  party  is  adjudged  guilty  of  contempt,  the  mode  and  extent  of 
punishment  is  clearly  prescribed  by  the  provisions  of  the  statute  as 
above  cited.  See,  as  to  the  extent  of  such  punishment.  Moss  vs.  Cluss- 
many  2  Sandf.,  676 ;  1  C.  R.  (K  S.),  91.  To  this  may  be  superadded,  in 
a  proper  case,  the  striking  out  of  the  pleading  of  the  party  guilty  of  dis- 
obedience, where  such  contempt  is  before  trial,  and  has  a  direct  tendency 
to  defeat  the  rights  of  the  adverse  party.  See  Famham  vs.  Famham^ 
9  How.,  231 ;  Barker  vs.  Barker^  15  How.,  568.  See  also  similar  cases 
before  cited,  under  the  heads  of  Discovery  and  JScandnation  of  Parties. 

The  payment  of  a  fine  imposed  upon  the  delinquent  party,  discharges 
him  from  any  further  liability  in  respect  of  costs  and  expenses.  Bam 
vs.  Sturtevanty  4  Duer,  148.  But  the  payment  of  such  a  fine,  by  a  sheriff 
or  other  officer,  does  not^^  se  amount  to  an  extinguishment  of  the  debt. 
It  rests  with  the  court  to  judge  of  its  efifect.  Carpenter  vs.  StUtoell,  12 
Barb.,  128.  The  general  reversal  at  1  Kern.,  61,  does  not  touch  this  point 

The  form  of  a  commitment  of  a  witness  for  contempt  will  be  found  in 
Ths  People  vs.  SAsrif  of  New  Yorky  29  Barb.,  622 ;  7  Abb.,  96.  See 
also  generally.  The  People  vs.  Kelly ^  21  How.,  54 ;  12  Abb.,  150 ;  MaXUf 
^HacMeyy  21  How.,  103 ;  12  Abb.,  150 ;  Davison's  case^  13  Abb.,  139. 
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Although  a  corporation  is  incapable  of  being  reached  by  means  of  an 
attachment,  its  contempt  may  be  punished,  by  means  of  the  imposition 
of  a  fine,  and  by  process  of  sequestration.  Vide  2  E.  S.,  463,  section  36. 
The  People  vs.  Albany  and  Vemumt  Railroad  Company^  20  IIow.,  358 ; 
12  Abb.,  171. 

That  a  claim  is  barred  by  the  statute  of  limitations,  forms  a  defence 
to  proceedings  by  way  of  contempt  to  compel  its  satisfaction.  See  Van 
Tassel  vs.  Van  Tassel,  31  Barb.,  439. 

§  289.  Freest  for  Costs. 

This  form  of  process,  provided  for  by  the  statute  of  1847,  chapter  390, 
above  cited,  in  lieu  of  the  former  process  of  contempt  for  non-payment 
of  interlocutory  costs,  differs  in  no  essential  respect  from  tlie  ordinary 
execution  against  property,  save  that  the  process  is  founded  upon  the 
order,  and  must  of  course  recite  it,  and  should  likewise  show  the  lapse  of 
the  period  prescribed  by  rule  57,  and  non-payment  after  that  lapse.  As 
to  this  being  the  only  remedy,  there  being  no  longer  any  power  to  issue 
an  attachment  under  such  circumstances,  save  only  in  the  cages  excepted 
by  section  3,  of  the  statute  of  1847,  see  Vreelaiid  vs.  Hughes,  2  C.  R., 
42  ;  Buzard  vs.  Gross.  4t  How.,  23. 

To  warrant  process  of  this  description,  the  amount  of  costs  must  be 
fixed  by  the  order,  or  adjusted  by  the  clerk  ;  it  cannot  issue  for  an  un- 
liquidated demand.  Eckerson  vs.  Spoor,  4  How.,  361 ;  3  C.  E.,  70 ; 
Boyoe  vs.  Bates,  8  How.,  495. 

It  cannot  issue  for  costs  included  in  a  judgment,  which  are  enforce- 
able by  the  ordinary  process.  Wesley  vs.  Bennett,  6  Abb.,  12.  Nor 
for  those  of  a  demurrer.  Mbza  vs.  Sun  Mutiud  Insurance  Company^ 
22  How.,  60 ;  13  Abb.,  304 ;  Palrner  vs.  Smedley,  13  Abb.,  185.  And, 
to  be  so  enforceable,  the  costs  must  be  awarded  by  an  order  of  the 
court ;  costs  given  by  that  of  a  judge,  as  in  supplementary  proceedings, 
cannot  be  thus  collected.    Hulsover  vs.  Wiles,  11  How.,  446. 

The  party  entitled  to  the  costs  must  wait,  before  issuing  the  precept, 
the  whole  of  the  period  prescribed  by  rule  57.  But,  when  that  period 
has  expired,  no  demand  is  necessary,  and  the  precept  issues  at  once, 
and  as  of  course,  in  the  event  of  non-payment.  Lucas  vs.  Johnson,  6 
How.,  121 ;  Mitchell  vs.  Westervdt,  6  How.,  265 ;  affirmed,  6  How., 
311 ;  Wetzel  vs.  SchuUz,  13  How.,  191 ;  3  Abb.,  468 ;  overruling  on 
this  point,  Eokerson  vs.  Spoer,  above  cited.  In  Boyce  vs.  Bates,  supra, 
an  order  was  held  necessary  before  issuing  the  process.  The  liability 
in  that  case  was,  however,  of  a  special  nature,  being  that  of  the  attor- 
ns of  a  non-resident  defendant,  who  had  failed  to  file  security  for  costs. 
Under  those  circumstances,  it  was  held  that  the  costs  must  first  be  tax* 
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ed,  demand  then  made ;  and,  on  non-payment,  that  an  «sb  parte  order 
might  be  obtained,  on  which  the  precept  would  issue  as  of  right. 

Where  process  of  this  nature  was  issued  against  several  defendants, 
one  of  whom  was  in  fact  dead,  it  was  held  to  constitute  no  objection  to 
it,  in  the  mouths  of  the  survivors.    Lucas  vs.  Johnsofi^  supra. 


CHAPTER  n. 


OF  PROCEEDINGS  SUPPLEMENTARY  TO  EXEOUTION. 


§  290.  Statutory  and  Other  Provimons. 

The  provisions  on  this  subject  comprise  chapter  11.,  title  IX.,  part 
n.  of  the  Code,  and  run  as  follows :  % 

§  292.  (247.)  When  an  execution  against  property  of  the  judgment-debtor, 
or  of  any  one  of  the  several  debtors  in  the  same  judgment,  issued  to  the 
sheriff  of  the  county  where  he  resides,  or  has  a  place  of  business ;  or,  if  he 
do  not  reside  in  the  state,  to  the  sheriff  of  the  county,  where  a  judgment-roll, 
or  a  transcript  of  a  justice's  judgment  for  twenty-five  dollars  or  upwards, 
exclusive  of  costs,  is  filed,  is  returned  unsatisfied  in  whole  or  in  part,  the 
judgmentrcreditor,  at  any  time  after  such  return  made,  is  entitled  to  an 
order  from  a  judge  of  the  court,  or  a  county  judge  of  the  county  to  which 
the  execution  was  issued,  or  a  judge  of  the  Court  of  Common  Pleas  for  the 
city  and  county  of  New  York,  when  the  execution  was  issued  to  such  city 
and  county,  requiring  such  judgment-debtor  to  appear  and  answer  conceni- 
ing  his  property,  before  such  judge,  at  a  time  and  place  specified  in  the 
order,  within  the  county  to  which  the  execution  was  issued.  Afler  the 
issuing  of  an  execution  against  property,  and  upon  proof  by  affidavit,  of  a 
party  or  otherwise,  to  the  satisfaction  of  the  court,  or  a  judge  thereof,  or 
county  judge,  or  any  judge  of  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  that  any  judgment-debtor,  residing  in  the  county 
where  such  judge  or  officer  resides,  has  property,  which  he  unjustly  refuses 
to  apply  towards  the  satisfaction  of  the  judgment,  such  court  or  judge  may, 
by  an  order,  require  the  judgment-debtor  to  appear  at  a  specified  time  and 
place,  to  answer  concerning  the  same ;  and  such  proceedings  may  thereupon 
be  had  for  the  application  of  the  property  of  the  judgment-debtor  towards 
the  satisfaction  of  the  judgment,  as  are  provided,  upon  the  return  of  an 
execution. 

Whenever  it  shall  satisfactorily  appear,  by  affidavit,  to  a  justice  of  the 
Supreme  Court,  that  such  county  judge,  or  judge  of  said  Court  nf  Common 
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Pleas,  is  incapacitated  from  acting  in  any  of  the  proceedings  whatever,  herein 
authorized,  from  any  cause  or  causes  whatsoever,  such  justice  of  the  Supreme 
Court  shall  have  the  same  powers  and  authority,  in  all  cases  whatever,  as 
are  herein  conferred  upon  him  as  to  cases  of  judgments  in  the  Supreme 
Court.     On  an  examination  under  this  section,  either  party  may  examine 
witnesses  in  his  behalf,  and  the  judgment<debtor  may  be  examined  in  the 
same  manner  as  a  witness.    Instead  of  the  order  requiring  the  attendance 
of  the  judgment-debtor,  the  judge  may,  upon  proof  by  affidavit  or  other- 
wise, to  his  satisfaction,  that  there  is  danger  of  the  debtor^s  leaving  the 
state,  or  concealing  himself,  and  that  there  is  reason  to  believe  he  has  prop- 
erty which  he  unjustly  refuses  to  apply  to  such  judgment,  issue  a  warrant 
requiring  the  sheriff  of  any  county  where  such  debtor  may  be,  to  arrest  him 
and  bring  him  Defore  such  judge.     Upon  being  brought  before  the  judge, 
he  may  be  examined  on  oath,  and,  if  it  then  appears  that  there  is  danger  of 
the  debtor's  leaving  the  state,  and  that  he  has  property  which  he  has  unjustly 
refused  to  apply  to  such  judgment,  he  may  be  ordered  to  enter  into  an 
undertaking,  with  one  or  more  sureties,  that  he  will  from  time  to  time  attend 
before  the  judge  as  he  shall  direct,  and  that  he  will  not,  during  the  pendency 
of  the  proceedings,  dispose  of  any  portion  of  his  property,  not  exempt  from 
execution.     In  default  of  entering  into  such  undertaking,  he  may  be  com- 
mitted to  prison,  by  warrant  of  the  judge  as  for  a  contempt.     No  person 
shall,  on  examination  pursuant  to  this  chapter,  be  excused  from  answering 
any  question,  on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud  ;  but  his  answer  shall  not  be  used  as  evidence 
against  him  in  any  criminal  proceeding  or  prosecution. 

This  section,  was  modelled  in  its  present  form  upon  the  amendment  of  1851.  In  1858,  the 
important  words,  "or  has  a  place  of  business,"  were,  however,  first  inserted  by  amendment 
in  the  first  clause,  and  the  provisions  empowering  a  Supreme  Court  judge  to  act  in  the  place 
ofa  county  judge,  wheil  disqualified,  were  added  in  1859. 

In  1849,  the  section  was  less  comprehensive  and  explicit  In  1848,  it  merely  consisted  of 
*  provision  to  the  effect  of  the  present  first  clause. 

§  293.  (248.)  After  the  issuing  of  execution  against  property,  any  person 
indebted  to  the  judgment-debtor,  may  pay  to  the  sheriff  the  amount  of  his 
debt,  or  so  much  thereof  as  shall  be  necessary  to  satisfy  the  execution,  and 
the  sbenff^s  receipt  shall  be  a  sufficient  discharge  for  the  amount  so  paid. 

Dates  from  1849,  as  it  stands.    Substantially  the  same  in  1848. 

§  294.  (249.)  After  the  issuing  or  return  of  an  execution  against  property 
of  the  judgment-debtor,  or  of  any  one  of  several  debtors  in  the  same  judg- 
ment, and  upon  an  affidavit,  that  any  person  or  corporation  has  property  of 
such  judgment-debtor,  or  is  indebted  to  him,  in  an  amount  exceeding  ten 
dollars,  the  judge  may,  by  an  order,  require  such  person  or  corporation,  or 
^y  officer  or  member  thereof,  to  appear  at  a  specified  time  and  place,  and 
anawer  concerning  the  same.  The  judge  may  also,  in  his  discretion,  require 
notice  of  such  proceeding  to  be  given  to  any  party  to  the  action,  in  such  a 
laaiuier  as  may  seem  to  him  proper. 
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Dates,  as  it  stands,  from  18i9.  In  1848  the  section  was  to  Uie  same  purprnt,  bat  less  com- 
prehensive. 

§  205.  (250.)  Witnesses  may  be  reqnired  to  appear  and  testify  on  any  pro* 
ceedings  ander  this  chapter,  in  the  same  manner  as  npon  the  trial  of  an 
issue. 

§  296.  (251.)  The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee,  appointed  by  the  court  or  judge ;  if  before  a 
referee,  the  examination  shall  be  taken  by  the  referee,  and  certified  to  the 
judge.  All  examinations  and  answers  before  a  judge  or  referee,  under  this 
chapter,  shall  be  on  oath,  except  that  when  a  corporation  answers,  the 
answers  shall  be  on  the  oath  of  an  officer  thereof. 

Dates,  08  it  stands,  from  1849.    Less  comprehensive  in  1848. 

§  297.  (252.)  The  judge  may  order  any  property  of  the  judgment-debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself  or  any  other  per- 
son, or  due  to  the  judgment-debtor,  to  be  applied  towards  the  satisfactioo 
of  the  judgment,  except  that  the  earnings  of  the  debtor  for  his  personal  ser- 
vices, at  any  time  within  sixty  days  next  preceding  the  order,  cannot  be  so 
applied,  when  it  is  made  to  appear  by  the  debtor's  affidavit,  or  otherwise, 
that  such  earnings  are  necessary  for  the  use  of  a  family  supported  wholly  or 
partly  by  his  labor. 

The  first  portion  of  the  section  was  in  the  original  Ck)de,  the  exception,  as  to  earnings^  was 
added  upon  the  amendment  of  1861. 

§  298.  (253.)  The  judge  may  also,  by  order,  appoint  a  receiver  of  the 
property  of  the  judgment- debtor,  in  the  same  manner,  and  with  the  like 
authority,  as  if  the  appointment  was  made  by  the  court,  according  to  section 
244.  But,  before  the  appointment  of  such  receiver,  the  judge  shall  ascer- 
tain, if  practicable,  by  the  oath  of  the  pai*ty,  or  otherwise,  whether  any  other 
supplementary  proceedings  are  pending  against  the  judgment-debtor;  and, 
if  such  proceedings  are  so  pending,  the  plaintiff  therein  shall  have  notice  to 
appear  before  him,  and  shall  likewise  have  notice  of  all  subsequent  proceed- 
ings in  relation  to  such  receivership.  No  more  than  one  receiver  of  the 
property  of  a  judgment-debtor  shall  be  appointed.  The  judge  may  also,  by 
order,  forbid  a  transfer  or  other  disposition  of  the  property  of  the  judgmentr 
debtor  not  exempt  from  execution,  and  any  interference  therewith. 

Whenever  the  judge  shall  grant  an  order  for  the  appointment  of  a  receiver 
of  the  property  of  the  judgment-debtor,  the  same  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  where  the  judgment-roll  in  the  action  or  transcript 
from  justice's  judgment,  upon  which  the  proceedings  are  taken,  is  filed ;  and 
the  said  clerk  shall  record  the  order  in  a  book  to  be  kept  for  that  purpose  in 
his  office,  to  be  called  **book  of  orders  appointing  receivers  of  judgment- 
debtors,"  and  shall  note  the  time  of  the  filing  of  said  order  therein.  A  cer- 
tified copy  of  said  order  shall  be  delivered  to  the  receiver  named  therdn, 
and  he  shall  be  vested  with  the  property  and  effects  of  the  judgment-dehtor 
firom  the  time  of  the  filing  and  recording  of  the  order  as  aforesaid*    The 
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receiver  of  the  judgment-debtor  shall  be  sabject  to  the  direction  and  control 
of  the  court  in  which  the  judgment  was  obtained,  upon  which  the  proceed- 
ings  are  founded ;  or  if  the  judgment  is  upon  a  transcript  from  justice's 
court  filed  in  county  clerk's  office,  then  he  shall  be  subject  to  the  direction 
and  control  of  the  county  court. 

The  last  clause  added  in  the  amendment  of  1862. 

In  1848  and  1849  the  section  consisted  only  of  the  first  and  last  sentences  of  the  first  clause. 
The  intermediate  portions  were  added  in  1851. 

§  290.  (254.)  If  it  appear  that  a  person  or  corporation  alleged  to  have 
property  of  the  judgment-debtor,  or  indebted  to  him,  claims  an  interest  in 
the  property,  adverse  to  him,  or  denies  the  debt,  such  interest  or  debt  shall 
be  recoverable  only  in  an  action  against  such  pei*son  or  corporation  by  the 
receiver ;  but  the  judge  may,  by  order,  forbid  a  transfer  or  other  disposition 
of  such  property  or  interest,  till  a  sufficient  opportunity  be  given  to  the 
receiver  to  commence  the  action,  and  prosecute  the  same  to  judgment  and 
execution ;  but  such  order  may  be  modified  or  dissolved  by  the  judge  grant- 
ing the  same,  at  any  time,  on  such  security  as  he  shall  direct. 

Dates,  as  it  stands,  from  1849.  In  1848  the  section  was  to  the  same  purport,  but  much 
less  comprehensive. 

§  300.  (265.)  The  judge  may,  in  his  discretion,  order  a  reference  to  a 
referee  agreed  upon  by  the  parties,  or  appointed  by  him,  to  report  the  evi- 
dence or  the  facts,  and  may,  in  his  discretion,  appoint  such  referee  in  the 
first  order,  or  at  any  time. 

Dates,  as  it  stands,  from  the  amendment  of  1857.  Before  that  year,  there  was  no  express 
provision  enabling  the  appointment  of  a  referee  in  the  first  order. 

§  301.  (256.)  The  judge  may  allow  to  the  judgment-creditor,  or  to  any 

party  so  examined,  whether  a  party  to  the  action  or  not,  witnesses'  fees  and 

disbursements,  and  a  fixed  sum  in  addition,  not  exceeding  thirty  dollars,  as 

costs. 

Dates  from  1849.  In  the  previous  jrear,  only  travelling  fees,  not  witnesses'  fees  and  dis- 
boiBements,  wore  allowed,  besides  the  fixed  costs. 

§  302.  (257.)  If  any  person,  party,  or  witness,  disobey  an  order  of  the 
judge  or  referee,  duly  served,  such  person,  party,  or  witness,  may  be  pun- 
ished by  the  judge,  as  for  a  contempt.  And,  in  all  cases  of  commitment 
under  this  chapter,  or  the  act  to  abolish  imprisonment  for  debt,  the  person 
committed  may,  in  case  of  inability  to  perform  the  act  required,  or  to  endure 
the  imprisonment,  be  discharged  from  imprisonment  by  the  court  or  judge 
committing  him,  or  the  court  in  which  the  judgment  was  rendered,  on 
such  terms  as  may  be  just. 

In  1848  and  1849  the  section  consisted  of  the  first  sentence.    Tho  power  to  discharge  from 
imprisonment,  was  added  upon  the  amendment  of  1851. 

Rule  92   (76)  provides  thus  upon  the  subject  of  the  powers  and 
duties  of  a  receiver  appointed  under  this  title : 


668  SUPPLEMEin?AEY  TO   EXEOUTIOK. §  391. 

"Every  receiver  of  the  property  and  effects  of  the  debtor  shall,  vaAees 
restricted  by  the  special  order  of  the  court,  have  geaeral  power  and  an- 
thority  to  sue  for  and  collect  all  the  debts,  demands,  and  rents,  belongmg  to 
such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe  and  of  a  doubt- 
ful character.  He  maj  also  sue  in  the  name  of  a  debtor,  where  it  is  neces- 
sary or  proper  for  him  to  do  so ;  and  he  may  apply  for  and  obtain  an  order 
of  course,  that  the  tenants  of  any  real  estate  belonging  to  the  debtor,  or  of 
which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such  receiver,  aod 
pay  their  rents  to  him.  He  shall  also  be  permitted  to  make  leases,  from 
time  to  time,  as  may  be  necessary,  for  terms  not  exceeding  one  year.  And 
it  shall  be  his  duty,  without  any  unreasonable  delay,  to  convert  all  the  per- 
sonal estate  and  effects  into  money ;  but  he  shall  not  sell  any  real  estate  of 
the  debtor,  without  the  special  order  of  the  court,  until  after  judgment  in 
the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him 
against  an  insolvent  from  whom  he  is  unable  to  collect  his  costs,  unless  such 
suit  is  brought  by  order  of  the  court,  or  by  the  consent  of  all  persons  int^- 
ested  in  the  funds  in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  snch 
desperate  debts,  and  all  other  doubtful  claims  to  personal  property,  at  public 
auction,  giving  at  least  ten  days'  public  notice  of  the  time  and  place  of  such 
sale. 

§  291.  General  Incidents  of  Remedy. 

The  remedy  thus  provided,  being  essentially  a  part  of  the  regular 
procedure  in  an  action,  is  not,  in  strictness,  a  special  proceeding,  within 
the  purport  of  section  3  of  the  Code.  Dreaser  vs.  Van  PeU^  15  How., 
19;  6  Duer,  687;  Bank  of  Oeneaee  vs.  Spencer^  15  How.,  412.  It 
partakes  very  much  of  that  nature,  however,  especially  as  regards  the 
remedies  provided  against  third  persons,  not  parties  to  the  suit.  See 
Davis  vs.  Turner^  4  How.,  190 ;  Conway  vs.  Hitchins^  9  Barb.,  378. 

And  likewise,  on  the  ground  that  the  proceeding  is  in  itself  statutory, 
and  the  authority  conferred  must  be  strictly  pursued,  and  that  the  jndge 
before  whom  it  is  pending  acts  in  it,  in  his  individual  capacity,  and  not 
as  a  member  of  the  court.  See  below.  See  also  Wether  vs.  Hobhiey  13 
How.,  382;  and  Squire  vs.  Young^  1  Bosw.,  690,  there  referred  to. 
See  likewise  CampheU  vs.  Foster^  16  How.,  275;  and  HuUover  vs. 
Wiles,  11  How.,  446. 

The  whole  of  these  provisions  are  made  retrospective,  by  section  2, 
subdivision  2,  of  the  supplemental  act,  and  likewise  by  section  459 
of  the  Code.  See  also  Jones  vs.  Lawlin,  1  Sandf.,  722 ;  1  C.  B.,  94 ; 
Dickerson  vs.  Cook,  16  Barb.,  509.  Anon.,  3  Duer,  673,  holding  the 
contrary,  seems  to  be  erroneous. 

These  proceedings  are,  in  some  respects,  intended,  and  may  be  con- 
sidered as  effecting  a  substitute  for  the  old  procedure,  by  way  of  the 
statutory  creditors'  bill.     They  do  not,  however,  prejudice  that  rem- 
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edy,  which  may  still  be  resorted  to  in  proper  cases,  especially  where 
collateral  or  additional  relief  is  songht.  Supplementary  proceedings 
are  more  peculiarly  calculated,  for  the  purpose  of  reaching  property,  the 
title  to  which  is  not  disputed.  Where  there  is  any  contest  of  title,  or 
where  the  relief  asked  for  involves  the  setting  aside  of  any  previous 
instrument  or  transaction,  the  remedy  by  way  of  creditors'  bill  will  be 
the  more  appropriate.  See  Oaaper  vs.  Bennett^  12  How.,  307 ;  Catlin 
vs.  Do-iighiy^  12  How.,  457 ;  Taylor  vs.  Peraae^  15  How.,  417. 

There  is  no  obstacle  to  these  proceedings  being  carried  on  by  an 
assignee  of  the  judgment,  as  well  as  by  the  original  creditor.  Boss  vs. 
Chu8»man,  3  Sandf.,  676 ;  1  C.  K.  (N.  S.),  91 ;  Orr'a  case,  2  Abb.,  457. 
See  also  Hough  vs.  Kohlin^  1  C.  R.  (N.  S.),  232 ;  Lindsay  vs.  Sherman, 
5  How.,  308 ;  1  C.  E.  (N.  S.),  25 ;  Frederick  vs.  Decker,  18  How.,  96. 

The  lapse  of  five  years  from  the  entry  of  judgment,  does  not  prevent 
these  proceedings  from  being  maintainable,  without  any  special  leave 
of  the  court,  where,  within  those  five  years,  an  execution  has  been 
issued,  and  returned  unsatisfied.  Miller  vs.  Boasman,  15  How.,  10. 
But,  if  the  execution  itself  were  irregular,  then  they  might  not  bo 
maintainable.     See  Currie  vs.  Noyes,  1  C.  R.  (N.  S.),  198. 

And,  when  proceedings  are  instituted  on  a  judgment  of  this  nature, 
the  applicant  must  show,  either  that  a  former  execution  has  been  re- 
turned unsatisfied,  or  that  the  process,  issued  after  the  expiration  of  the 
five  years,  has  been  issued  by  leave  of  the  court.  Belknap  vs.  Has- 
hrouck,  13  Abb.,  418,  note. 

To  enable  these  proceedings  to  be  taken  on  a  justice's  judgment,  a 
transcript  must  have  been  duly  filed,  and  the  judgment  itself  must 
originally  have  been  for  the  sum  of  $25,  exclusive  of  costs,  inasmuch  as 
such  a  judgment  for  a  less  sum,  does  not  bind  real  estate  of  the  defend- 
ant (Code,  sections  63  and  64),  so  that  an  execution  "  against  prop* 
erty"  cannot  have  issued  in  the  full  sense  of  the  latter  word.  Code, 
section  464.  See  BuUa  vs.  Dickinaony  20  How.,  230 ;  12  Abb.,  60 ; 
VuUe  vs.  WhiUhead,  2  Hilt.,  596 ;  Anon.,  32  Barb.,  201.  The  con- 
trary of  this  proposition  is  maintained  in  Candee  vs.  Gundelaheimer,  17 
How.,  434 ;  8  Abb.,  435. 

When  such  a  judgment  has  been  entered  for  the  full  amount  of  $25, 
exclusive  as  above,  and  a  transcript  filed,  so  as  to  form  a  lien  upon  real 
estate,  it  is  enforceable  in  all  respects,  as  if  originally  entered  in  a  court 
of  record.  See  sections  of  Code  above  referred  to.  See  also  Conway 
vs.  Hitchins,  9  Barb.,  878. 

It  has  been  doubted  whether  these  proceedings  are  maintainable, 
under  a  judgment  obtained  on  service  by  publication.  See  Barker  vs. 
Johnson,  4  Abb.,  485. 

Prior  to  the  recent  amendments  in  sections  274  and  287,  it  was  held 
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that  they  were  not  maintainable  against  a  feme  covert^  as  no  personal 
judgment  could  be  taken  against  hen  WiUiama  yb.  CarroUj  2  Hilt, 
438.  But,  since  those  amendments,  there  seems  no  reason  why  she 
should  not  be  examinable,  concerning  her  separate  property. 

The  decease  of  the  judgment-debtor  abates  the  right  to  these  reme- 
dies, and  they  cannot  be  carried  on,  against  parties  holding  propertj-, 
until  the  suit  has  been  duly  revived.  Hazewdl  vs.  Penman^  13  How., 
114 ;  2  Abb.,  230. 

It  has  been  doubted  whether  proceedings  of  this  nature  were  gener- 
ally maintainable  as  against  a  corporation.  See  Hinds  vs.  Ganandai- 
qua  and  Niagara  FaUa  Railroad  Company^  10  How.,  487 ;  Sfverwood 
vs.  Bufialo  and  New  York  City  Railroad  Comj>any^  12  How.,  136; 
Hamrruynd  vs.  Hudson  River  Iron  and  Machine  Company ^  11  How., 
29.  This  proposition,  no  doubt,  holds  good,  so  far  as  proceedings  imder 
section  292  are  concerned.  As  regards  those  under  section  294,  how- 
ever, it  stands  controverted,  it  having  been  held  that  the  remedy  undo- 
that  provision  is  existent,  and  that  the  debtors  or  officers  of  a  corpora- 
tion may  be  examined  under  it.  See  McBride  vs.  Fa/rmeri  HranA 
Bank^  28  Barb.,  476 ;  7  Abb.,  347 ;  Couriois  vs.  Harrison^  1  Hilt, 
109;  12  How.,  359;  3  Abb.,  96;  Lowber  vs.  I£ay(yr  of  New  Tork,d 
Abb.,  268 ;  The  Same  vs.  The  Same,  7  Abb.,  248. 

Tlie  issuing  of  an  alias  execution,  prior  to  or  pending  these  proceed- 
ings, is  no  bar  to  their  being  maintained  or  continued,  unless  it  be  clear 
that  the  levy  under  that  execution  is  sufficient  to  satisfy  the  judgment 
Sale  vs.  Lawson,  4  Sandf.,  718;  Owen  vs.  Dupignac,  9  Abb.,  180; 
Farquliarson  vs.  KimhaU,  18  How.,  33 ;  9  Abb.,  385,  note ;  ZUHen- 
da/d  vs.  FellermaUy  11  How.,  528 ;  2  Abb.,  155.  See,  however.  Me- 
Arthur  vs.  Lansburgh,  1  C.  K.  (N.  S.),  211.  Nor  will  the  issuing  of 
an  attachment  invalidate  them.  Hanson  vst  TripleVj  3  Sandf.,  733; 
1  0.  K.  (N.  S.),  154. 

These  proceedings  are  maintainable  against  a  joint  debtor  served 
with  process,  nor  need  another,  not  served,  be  made  a  party  to  them. 
Evury  vs.  Emmery,  9  How.,  130.  But  no  coercive  measures  can  be 
taken  against  the  latter,  until  duly  brought  in  by  service.  In  re  Lowm- 
stein,  7  How.,  100. 

Nor  can  such  proceedings  be  maintained  against  a  privileged  party. 
Oriffin  vs.  Domingues,  2  Duer,  656 ;  11  L.  O.,  285.  Nor,  pending  a 
regular  appeal  from  the  judgment  sought  to  be  enforced,  on  which  secu- 
rity, sufficient  to  effect  a  stay  of  proceedings,  has  been  given.  Bitter- 
band  vs.  MarryaM,  12  L.  O.,  158. 

And,  whilst  a  defendant,  charged  on  execution  against  the  person, 
remains  imprisoned,  it  is  clear  that  proceedings  of  this  nature  cannot  be 
had  against  hi  in.    If  the  plaintiff  desires  to  enforce  his  remedies  against 
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property,  he  must  either  take  them  prior  to  the  charging  on  execution, 
or  procure  his  discharge.    See  above  under  that  head. 

§  292.  Jurisdiction  of  Officers. 

The  parties  named  by  section  292,  by  whom  these  proceedings  are 
generally  cognizable,  are — 

1.  A  judge  of  the  court  in  which  the  judgment  was  entered. 

2.  A  county  judge  of  the  county  to  which  the  execution  was  issued. 

3.  In  the  city  of  New  York,  a  judge  of  the  Court  of  Common  Pleas, 
when  execution  was  issued  to  such  county. 

4.  "Where  a  county  judge,  or  judge  of  the  New  York  Common  Pleas 
is  incapacitated  from  acting,  a  justice  of  the  Supreme  Court  may  assume 
cognizance  of  the  case. 

This  list  is  applicable  to  the  ordinary  proceedings  under  the  chapter 
in  question.  But  where,  under  the  second  division  of  section  292,  the 
examination  of  the  judgment-debtor  is  had,  on  the  subject  of  property 
which  he  unjustly  refuses  to  apply,  the  list  is  wider.  Application  may 
then  be  made — 

1.  To  the  court ; 

2.  To  a  judge  thereof; 

3.  To  a  county  judge ; 

4.  To  any  judge  of  the  New  York  Common  Pleas ; 

Besiding,  in  each  case,  in  the  county  where  such  judgment-debtor  resides. 

In  this  last  class  of  proceedings,  the  court  may  act  as  such.  Bitting 
vs.  Vandenhurghj  17  How.,  80. 

But,  in  the  ordinary  examination  under  section  292,  and  in  the  other 
collateral  or  dependent  proceedings,  provided  for  in  the  chapter,  the 
authority  is  personal,  vested  in  the  judge  before  whom  the  proceeding 
is  originally  commenced,  and  not  in  the  court,  or  in  such  judge  as  a  mem* 
ber  of  it.  That  authority  being  statutory,  must  be  strictly  pursued, 
and  it  continues  in  the  same  officer  until  the  ultimate  winding  up  of  the 
proceedings,  including,  within  its  scope,  the  power  to  punish  for  a  con- 
tempt. Bitting  vs.  Vandenhurghj  supra  /  Webber  vs.  Hiibbie^  13  How., 
382 ;  Smith  vs.  Johnson^  7  How.,  39 ;  In  re  Smethurst^  2  Sandf.,  724 ;  3 
C.  R.,  h?>\  In  re  Pester^  2  C.  R.,  98 ;  Shepherd  vs.  Dean^  13  How., 
173 ;  3  Abb.,  424 ;  MiUer  vs.  Roesman^  15  How.,  10 ;  Bank  of  Genesee 
vs.  Spencer^  15  How.,  14 ;  Squire  vs.  Young^  1  Bosw.,  690 ;  Wicker  vs. 
Dresser^  14  How.,  466. 

In  the  first  district  it  has  been  held,  that  if  these  proceedings  be  com- 
menced before  one  judge,  they  may,  under  the  power  conferred  by  sec- 
tion 27,  be  continued  before  another.  Dresser  vs.  Van  Petty  15  How., 
19;  6  Duer,  687;  KeUy  vs.  McComUck,  2  E.  D.  Smith,  503;  Shop- 


672  SUPPIiEMENTART  TO   EXEOUTIOir. §  292. 

herd  vs.  Dean^  13  How.,  173 ;  3  Abb.,  424 ;  Wicker  vs.  Dre^sery  14 
How.,  465  ;  The  Same  vs.  The  Same,  13  How,,  331 ;  4  Abb.,  93 ;  The 
People  vs.  KeUy,  22  How.,  309  ;  13  Abb.,  459. 

But  these  rules  do  not,  it  bas  been  held,  affect  the  general  power  of 
the  court,  as  such,  to  punish  for  a  contempt.  See  Wieker  vs.  Dresser^  13 
How.,  331 ;.  4  Abb.,  93,  supra.  Nor  will  the  fact  that  an  order  in  this 
class  of  proceedings  has  beefi  made  by,  or  is  returnable  before  the  jadge 
exercising  the  jurisdiction,  whilst  actually  sitting  at  special  tenn,  con- 
stitute  a  valid  objection.    Sam^  case;  Dresser  vs.  Van  PeUj  supra. 

The  recorder  of  Oswego  has  special  power  of  acting,  in  proceedings 
pending  in  any  court,  conferred  upon  him  by  chapter  96  of  1857,  sec- 
tion 4,  vol.  I.,  p.  203. 

The  recorder  of  Troy  is  also  invested  with  similar  powers.  VHe 
Hayner  vs.  James,  17  N.  T.,  316.  And  the  same  may  be  predicated 
of  all  other  officers  invested  by  statute  with  the  powers  of  a  county 
judge. 

But  an  officer,  merely  invested  with  the  powers  of  a  judge  of  the 
Supreme  Court  at  chambers,  is  not,  it  seems,  vested  with  jurisdiction 
for  that  purpose.  The  city  judge  of  Brooklyn  was  therefore  held  to 
have  no  power  to  entertain  these  proceedings,  on  a  judgment  of  the 
Supreme  Court,  in  Oushnan  vs.  Johnson,  13  How.,  495 ;  4  Abb.,  256. 

On  the  other  hand,  a  judge  of  the  Supreme  Court,  as  such,  has  no 
jurisdiction  over,  or  power  to  control,  proceedings  under  the  judgment 
of  a  county  court,  or  of  the  New  York  Common  Pleas,  either  originally 
entered,  or  become  a  judgment  of  such  court,  by  being  docketed  under 
section  63.  Stright  vs.  Vose,  1  C.  E.  (N.  S.),  79,  note ;  Blake  vs.  Loeey, 
6  How.,  108 ;  1  C.  R.  (N.  S.),  406. 

And,  in  courts  whose  jurisdiction  is  local,  where  the  defendant  is 
non-resident,  and  has  no  place  of  business  within  the  limits,  so  as  to 
bring  him  directly  within  the  general  scope  of  that  jurisdiction,  an 
application  to  the  county  judge  of  the  county  to  which  execution  was 
issued,  will  be  the  proper,  and  the  only  admissible  course.  See  Sale  vs. 
Lawson,  4  Sandf.,  718  ;  Ilersenheim  vs.  Hooper j  1  Duer,  694 ;  11  L. 
O.,  222. 

In  the  Supreme  Court,  on  the  contrary,  an  application  to  a  judge  of 
the  court  will,  when  practicable,  be  the  better  course,  in  view  of  the 
greater  strictness  of  practice  necessary,  in  proceedings  before  the  county 
judge,  in  cases  not  pending  in  his  own  court.  See  People  vs.  Ilurlhtd, 
5  How.,  446 ;  1  C.  E.  (N.  S.),  75 ;  9  L.  O.,  245.  As  to  the  general 
powers  of  a  Supreme  Court  judge  in  this  respect,  see  Bingham  v&  Dis- 
hrow,  14  Abb.,  257. 
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§  293.  Proceedings  on  Ordinary  JExamination  of  the  Debtor 

Pbeliminaeies. 

When  the  special  powers,  conferred  by  the  second  clause  of  section 
292,  are  not  invoked,  but  an  ordinary  examination  of  the  debtor,  respect- 
ing  his  property,  is  merely  sought,  the  following  are  essential  prerequi- 
sites to  that  proceeding,  and  to  the  dependent  remedies,  provided  for  by 
other  portions  of  the  chapter. 

An  execution  must  have  issued  against  the  property  of  the  judgment- 
debtor  sought  to  be  examined. 

When  a  resident,  such  an  execution  must  have  been  issued  to  the 
sheriff  of  the  county,  in  which  such  debtor  either  resides,  or  has  a  place 
of  business.     See,  however,  Bingham  vs.  Ditsbrcnjo^  14  Abb.,  257. 

If  a  non-resident,  then  to  the  sheriff  of  the  county  in  which  the  judg- 
ment-roll is  filed  ;  or,  if  a  justice's  judgment,  to  the  county  where  a 
transcript  of  such  judgment  is  filed. 

And  such  execution  must  have  been  returned  imsatisfied,  in  whole  or 
in  part. 

As  in  the  case  of  a  creditor's  bill,  these  are  essential  prerequisites ;  the 
creditor  must  have  first  exhausted  his  remedy  by  execution,  before  he 
can  claim  the  equitable  interposition  of  the  court,  to  reach  property  not 
attainable  by  that  process. 

And  the  authority  conferred  by  the  section  must  be  strictly  pursued, 
and  all  its  requisitions  complied  with,  or  the  officer  will  fail  to  acquire 
jurisdiction.  Campbell  vs.  Foster^  16  How.,  275  ;  Sachett  vs.  NevsUm^ 
10  How.,  560. 

In  relation  to  the  return,  it  was  held,  in  some  of  the  earlier  cases,  that 
these  proceedings  could  not  be  commenced,  before  the  lapse  of  the  entire 
period  of  sixty  days  allowed  by  section  290,  even  though,  in  fact,  the 
return  had  been  made  sooner.  See  Phelps  vs.  Brooks^  and  Sherwood 
vs.  LittUfidd^  1  C.  R,,  85.  See  likewise,  as  to  a  creditor's  bill,  dissenting 
opinion  of  Bosworth,  J.,  in  Forbes  vs.  Logan^  4  Bosw.,  475  ;  and,  mora 
recently,  Fidd  vs.  Hunt,  22  How.,  329  ;  13  Abb.,  320.  This  doctrine 
was,  however,  overruled.     See  below. 

The  sheriff  is  entitled  to  the  whole  of  the  sixty  days,  and  he  cannot 
be  compelled  to  make  his  return  sooner.  See  Spencer  vs.  Cuyler^  17 
How.,  157 ;  9  Abb.,  382 ;  Bortel  vs.  Oetrander,  15  How.,  572. 

But  if  he  make  such  return  in  good  faith,  at  an  earlier  period,  it  will 
be  valid,  and  will  form  a  ground  for  the  institution  of  supplementary 
proceedings  at  once,  upon  the  return  being  actually  made.  See  Mes- 
senger YBAFisk^  1  0.  E.,  106 ;  Simpkvns  vs.  Page^  1  C.  E.,  107 ;  Living- 
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ston  vs.  Cleaveland,  5  How.,  396  ;  ICE.  (N.  S.),  54 ;  JSngle  vs.  Bon^ 
neau,  2  Sandf.,  679  ;  3  C.  R.,  205  ;  Tyler  vs.  WiUiSy  33  Barb.,  327 ;  13 
Abb.,  465 ;  Spe7icer  vs.  Cuyler,  infra.  See  likewise,  Sperlinfj  vs.  Lecy^ 
10  Abb.,  426. 

And,  in  making  such  a  return,  he  acts  at  his  own  risk.  ]^(trange 
vs.  Edwards^  1  E.  D.  Smith,  414.  See  also,  as  to  a  creditors  bill, 
Forbes  vs.  ^^ogan^  4  Bosw.,  475. 

But  such  return,  to  be  available  as  the  basis  of  supplementary  pro- 
ceedings, must  be  made  in  entire  good  faith.  The  execution  must 
have  been  fairly  left  with  him,  so  as  to  enable  him  to  collect  the  money, 
if  it  can  be  done,  and  there  must  have  been  an  exhaustion  of  the 
remedy  by  execution,  by  means  of  a  honA  fide  attempt  to  do  so,  and 
a  failure  in  that  attempt.  If  such  return  be  made  untruly,  or  without 
due  inquiry,  or  by  collusion,  or  by  the  undue  solicitation  or  procure- 
ment of  the  plaintiff,  it  will  be  wholly  unavailable,  and  the  proceedings 
grounded  upon  it  void.  See  RiUerband  vs.  MarryaU^  12  L.  O.,  158 ; 
Engle  vs.  Bonneau^  supra  ;  Spencer  vs.  Ouyler^  17  How.,  157 ;  9  Abb., 
382 ;  Pudney  vs.  Griffiths^  15  How.,  410 ;  6  Abb.,  211 ;  Na^h  vs. 
James^  7  Abb.,  234 ;  Farquharson  vs.  KhnbaU^  18  How.,  33  ;  9  Abb., 
385,  note ;  Sacketi  vs.  Newton^  10  How,,  560. 

The  contrary  of  this  proposition  is,  however,  maintained,  and  it  was 
held  that,  under  such  circumstances,  the  court  will  not  go  behind  the 
return,  except  upon  a  direct  motion  to  set  it  aside,  by  a  majority  of 
the  New  York  Common  Pleas,  Brady,  J.,  dissenting,  in  Sperling  vs. 
Levy^  10  Abb.,  426.     See  also  Tyler  vs.  Willisy  above  cited. 

It  is  also  indispensable  to  the  validity  of  the  proceeding,  that  the 
return  should  be  actually  made,  before  the  original  order  is  taken  out 
Fngle  vs.  Bonneau^  2  Sandf,  679  ;  3  C.  K.,  205.  But,  where  such 
order  had  been  procured,  in  the  bond  fide  belief  that  the  return  had 
been  made,  and  such  return  was  actually  tiled,  in  the  course  of  tlie 
same  day,  though  at  a  later  hour,  the  proceedings  were  sustained. 
Jones  vs.  Porter^  6  How.,  286.  See  also  cases  there  referred  to,  as  to 
the  power  of  amendment  under  similar  circumstances. 

As  to  what  will  or  will  not  be  a  place  of  business  of  the  defendant, 
within  the  meaning  of  the  section,  see  Belknap  vs.  Sashroncky  13 
Abb.,  418,  note. 

(a.)  AjFiDAvrr. 

Tlie  existence  of  the  state  of  circumstances,  warranting  the  granting 
of  this  remedy,  must  be  shown  in  the  usual  manner,  by  affidavit,  which 
had  better  be  made  by  the  party,  if  possible.  If  not,  that  of  his 
attorney  or  agent  will  suffice. 

It  is  sufficient  if  the  affidavit  show  the  statutory  requisites,  of  the 
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entry  of  judgment,  the  issuing  of  execution  to  the  proper  county,  and 
the  return  of  that  execution  unsatisfied.  The  statement  of  these  facts 
entitles  the  applicant  to  the  order.  Owen  vs.  Dujyignac^  9  Abb.,  180  ; 
(also,  17  How.,  612,  dissenting  opinion.)  See  also  Conway  vs.  HitchinSy 
9  Barb.,  378. 

Where,  however,  the  statement  of  any  other  circumstance  is  necessary 
to  give  validity  to  the  proceedings,  it  must  of  course  be  made.  See 
Belknap  vs.  Ua^rouck^  13  Abb.,  418,  note. 

Wlien  the  above  statutory  prerequisites  are  directly  asserted,  it  will 
not  be  necessary  to  go  into  minor  details.  See  above  cases.  Nor 
will  it  be  necessary  to  state  in  terms,  that  the  execution  was  against 
property ;  the  presumption  will  be  that  it  was  so.  McArihur  vs.  Lans- 
hurghy  1  C.  K.  (N.  S.),  211.  Nor  will  it  be  requisite  to  allege  that  the 
defendant  has  propertj^ 

The  creditor  is  not  required  to  show  this  fact,  in  order  to  an  exam- 
ination. Hatch  vs.  Weyhum^  8  How.,  163 ;  Anonymous^  1  C.  R. 
(X.  S.),  113 ;  Hov^h  vs.  KoUin,  1  C.  R.  (N.  S.),  232.  See  likewise, 
Conway  vs.  Hitchins^  and  Lindsay  vs.  Sherman^  referred  to  in  former 
part.  These  cases  overrule  the  earlier  decisions  in  TUlou  vs.  Vere^ 
1  C.  R.,  130 ;  and  Jones  vs.  Lawlin^  1  C.  R.,  94.  A  much  stricter 
rule  is  applied,  to  proceedings  before  a  county  judge,  as  such,  in  The 
People  vs.  UurWut,  5  How.,  446 ;  1  C.  R.  (N.  S.),  75 ;  9  L.  O.,  245, 
where  it  is  laid  down  that,  in  these  cases,  every  material  fact  must  be 
averred,  necessary  to  confer  jurisdiction  upon  that  officer,  in  favor  of 
whicli  jurisdiction  nothing  could  be  presumed.  Under  these  circum- 
stances, the  affidavit  should  be  much  fuller  and  more  explicit  in  its 
detail  of  that  class  of  facts,  than  when  the  application  is  made  to  a 
judge  of  the  court. 

If  the  affidavit  does  not  truly  describe  the  judgment,  proceedings 
grounded  upon  it  will  be  void.  Kennedy  vs.  Weed^  10  Abb.,  62.  See 
also,  as  to  the  omission  of  a  statement  of  the  return  on  execution, 
Sackett  vs.  Newton^  10  How.,  560. 

Wliere  the  defendant  has  been  once  examined,  the  affidavit  for  the 
purpose  of  a  second  examination  should  state  upon  its  face  the  reasons 
for  that  proceeding.  QoodaU  vs.  Demareet^  2  Hilt.,  534.  See  also 
Orr^s  case^  2  Abb.,  457. 

When  the  application  is  not  made  by  the  original  judgment-creditor, 
but  by  an  assignee,  his  title  to  the  judgment  must  be  alleged,  so  as 
to  show  by  what  right  he  moves  in  the  matter.  Lindsay  vs.  Shenna/fiy 
5  How.,  308 ;  1  C.  R.  (N.  S.),  25  ;  ff(mgh  vs.  Kohlin,  1  C.  R.  (N.  S.), 
232  ;  Frederick  vs.  Decker^  18  How.,  96.  As  to  the  rights  of  an  as- 
signee to  maintain  such  proceedings,  see  Orr^s  case^  2  Abb.,  457. 
Boss  vs.  Chuss)nany  3  Sandf.,  676 ;  1  C.  R.  (N.  S.),  91. 
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(J.)  Obdeb. 

On  the  affidavit,  as  thus  prepared,  application  is  made  to  the  jndge 
or  officer,  for  an  order  for  ekamination  of  the  judgment-debtor,  either 
before  the  officer  himself,  or  before  a  referee.  The  former  will  be 
the  better  course,  where  possible,  the  presence  of  the  judge  or  officer 
affording  greater  facilities  for  disposing  of  any  incidental  questions 
which  may  arise ;  the  latter  will  be  the  more  convenient,  when  attend- 
ance before  the  judge  may  involve  inconvenience,  or  where  the  exam- 
ination is  likely  to  be  protracted. 

An  application  to  a  judge  of  the  court  will  be  the  better  course, 
wherever  possible,  as  the  case  will  not  be  surrounded  with  the  same 
difficulties,  incident  to  the  exercise  of  jurisdiction  by  the  county  judge 
as  such,  in  proceedings  not  originating  in  his  own  court.  See  The  Peaph 
vs.  nurlbui,  5  How.,  446 ;  1  C.  R.  (N.  S.),  75 ;  9  L.  O.,  245  ;  Bing 
ham  vs.  Dishrow^  14  Abb.,  257. 

Since  the  amendment  of  1857,  there  is  now  no  doubt  as  to  the  powei 
of  the  judge  to  appoint  a  referee,  in  the  first  instance,  and  in  the  origi 
nal  order.  See  section  300,  above  cited.  Prior  to  that  amendment, 
considerable  controversy  had  arisen  upon  the  question.  The  power 
was- maintained  to  exist,  not  merely  in  a  judge  of  the  court,  but  also  in 
a  county  judge,  and  was  exercised,  without  question,  in  Wilson  vs.  An- 
drews^ 9  How.,  39 ;  Conway  vs.  JKtchins,  9  Barb.,  378 ;  Green  vs.  Bvl- 
lard,  8  How.,  313 ;  Smith  vs.  Johnson^  7  How.,  39 ;  Hulsaver  vs.  WiU»^ 
11  How.,  446.  In  Haich  vs.  Weyhum^  8  How.,  163,  the  contrary  was 
maintained,  and  that  the  judgment-debtor  must  appear  before  the 
officer  making  the  order  in  the  first  instance,  without  which  jurisdic- 
tion would  not  be  acquired. 

In  the  New  York  Common  Pleas,  the  practice  of  the  court  is  to  refer, 
in  the  first  instance,  all  cases  originating  in  a  justice's,  or  in  the  Marine 
Court,  and  to  refuse  to  grant  the  order  in  any  other  form.  A  liat  of 
referees  has  also  been  fixed  by  the  judges,  to  one  of  whom  all  snch 
cases  are  referred,  the  parties  being  denied  the  power  of  selection,  out- 
side that  list.  So  long  as  this  rule  is  maintained,  it  will,  of  course,  be 
necessary  to  comply  with  it.  At  an  earlier  period,  that  court  had 
adopted  the  practice  of  appointing  the  justice  by  whom  the  judgment 
was  rendered,  as  the  referee  in  like  cases.  See  Hough  vs.  KoKLin^  1  C.  R. 
(N.  S.),  232. 

When  made,  the  order  will  not  necessarily  be  restricted  to  an  exami- 
nation under  the  first  clause  of  section  292,  but,  in  a  case  calling  for 
such  interposition,  and  where  that  interposition  is  authorized  by  the 
proof,' it  may  be  made  to  combine,  in  the  same  proceeding,  the  purposes 
to  be  attained  by  any  other  of  the  sections  contained  in  the  chapter. 
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See  HuUaver  vs.  TFifo^,  11  How.,  446.     See  likewise,  as  to  an  order,  in 
part  irregular,  WU^n  vs.  Andrews^  9  How.,  89. 

In  Goodall  vs.  Demareat^  2  Hilt,  534,  it  was  held  that,  upon  a  proper 
affidavit,  showing  good  grounds  for  such  a  proceeding,  an  order  for  a 
second  examination  m\f^t  be  granted  ex  parte^  the  examining  party 
taking,  as  he  must  take,  the  risk  of  costs  being  imposed.  In  Orr^s  case, 
however,  2  Abb.,  457,  it  was  considered  that  such  an  order  should  not 
issue,  unless  upon  notice  to  the  adverse  party. 

The  granting  of  the  original  order,  does  not  affect  any  thing  more 
than  a  mere  inchoate  charge  upon  the  property  of  the  defendant.  Un- 
less these  proceedings  be  carried  on  and  perfected  by  an  order  under 
section  297,  and  by  the  appointment  of  a  receiver,  no  actual  lien  will 
be  acquired.  Edmonston  vs.  McLoud^  16  N.  Y.,  543.  But,  when 
proceedings  are  so  perfected,  a  lien  is  acquired,  and  such  lien  will  date 
back,  by  relation,  to  the  date  of  the  original  order.  Porter  vs.  WiUianiSj 
5  Seld.,  142  (152) ;  Saine  cdse^  at  special  term,  5  How.,  441 ;  1  C.  B. 
(N.  S.),  144 ;  9  L.  O.,  307.  These  cases  seem  to  overrule  Yoorhiea  vs. 
Seymour^  26  Barb.,  569  ;  and  Conger  vs.  Sands^  19  How.,  8. 

(c.)  Interim  Injunction. 

It  is  a  matter  of  almost  universal  practice,  to  combine  with  the  origi- 
nal order,  the  injunction  against  transferring  or  disposing  of  any  prop- 
erty of  the  defendant,  not  exempt  from  execution,  as  authorized  by  sec- 
tion 298.  This  injunction  is,  however,  obtainable,  if  then  omitted,  at 
any  subsequent  stage  of  the  proceedings.  No  special  affidavit  will  be 
required  for  the  purpose,  nor  is  any  security  necessary,  the  right  of  the 
party  to  satisfaction  out  of  the  property  of  the  defendant,  being  already 
fixed,  by  the  judgment  and  execution,  and  being  therefore  incapable 
of  being  drawn  into  controversy.  See  Green  vs.  BuUard^  3  How., 
313. 

A  mere  confession  of  judgment  to  a  third  party  will  not  be,  j)e7*  ae^  a 
violation  of  the  injunction ;  but,  if  such  confession  be  accompanied  by 
acts  showing  an  intent  to  dispose  of  property  by  its  means,  it  will  then 
be  so,  and  may  be  punished  as  a  contempt.  Hoes  vs.  Chus&maUj  3 
Sandf.,  676 ;  1  C.  K.  (N.  S.),  91. 

Such  an  injunction  does  not  interfere  with  the  right  of  the  defendant 
to  dispose  of  his  subsequent  earnings,  after  the  granting  of  the  order. 
PoUer  vs.  Low^  16  How.,  549.  See  also  Caton  vs.  SouthweU^  13 
Barb.,  335. 

An  injunction  of  this  nature  cannot,  it  has  been  held,  be  granted,  as 
against  a  third  party,  in  the  first  instance,  and  unless  he  has  been 
required  to  answer  under  section  294.    Khig  vs.  Tuska^  1  Duer,  635. 

Although  the  original  order  may  be  partly  irregular,  an  injunction, 
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granted  in  connection  with  it,  will  stand,  in  case  any  portion  of  tiiat 
order  be  valid.     See  Wilson  vs.  AndrewSy  9  How.,  39. 

{d:)  Time  and  Place  of  Examination. 

The  directions  of  the  statute,  as  regards  p%ce,  must  be  strictly  fol- 
lowed. 

Where  the  debtor  is  resident,  the  examination  must  be  had,  in  the 
county  in  which  he  resides,  or  in  which  he  has  a  place  of  business. 

Where  he  is  not  a  resident  of  the  state,  the  examination  may  be  in  the 
county  in  which  the  judgment-roll  is  filed,  or  in  that  in  which,  if  the 
judgment  be  a  justice^s  judgment,  a  transcript  has  been  filed. 

See,  as  to  these  requisites,  Sale  vs.  Lawson^  4  Sandf.,  718 ;  Herseti- 
h^im  vs.  Hooper^  1  Duer,  594 ;  11  L.  O.,  222  ;  Wihon  vs.  Andrews^  9 
How.,  39. 

In  Bingham  vs.  Di^ow^  14  Abb.,  257,  it  is  laid  down  that  the  proper 
county  for  the  examination  of  the  defendant,  is  that  in  which  he  resided 
at  the  time  of  issuing  the  execution,  and  that  he  cannot,  by  a  subsequent 
change  of  residence,  impede  the  subsequent  proceedings  of  the  plaintifiL 
Any  inconvenience  may  be  obviated,  by  directing  the  examination  to  be 
had  before  a  referee. 

The  case  of  joint-debtors,  resident  in  different  counties,  is  unprovided 
for  in  terms,  but  there  can  be  no  doubt  that,  under  these  circumstances, 
a  separate  execution  must  be  issued  and  returned  in  the  county  of  resi- 
dence of  each,  before  he  can  be  examined. 

The  section  contains  no  specific  directions,  in  relation  to  the  time  of 
examination.  All  that  is  necessary,  therefore,  will  be  to  give  the  party 
reasonable  notice,  so  as  to  leave  him  without  any  really  valid  excuse  for 
non-attendance. 

{e.)  Service. 

It  is  obvious  that,  although  not  specifically  provided  for,  a  copy  of  the 
order  must  be  served  upon  the  defendant  personally,  accompanied  by 
an  exhibition  of  the  original  order,  the  proceeding  being  one  directly 
tending  to  bring  him  into  contempt.  Vide  People  vs.  HurJbut^  1  C.K. 
(N.  S.),  75  (79) ;  6  How.,  446 ;  9  L.  O.,  245 ;  Barkej*  vs.  Johnson,  4 
Abb.,  435  (437).  See  also  Kemp  vs.  Harding^  4  How.,  178 ;  Dorr  vs. 
Nodnouy  5  How.,  29. 

The  usual  and  the  better  practice  is  to  serve,  with  the  order,  a  copy  of 
the  affidavits,  on  which  it  was  granted.  It  has  been  held  however  that, 
in  strictness,  this  service  is  unnecessary.  Oreen  vs.  JSuUard,  8  How., 
313 ;  mica  City  Bank  vs.  Budl,  17  How.,  498 ;  9  Abb.,  886 ;  Farqu- 
harson  vs.  KtmlaU^  IS  How.,  33 ;  9  Abb.,  385,  note. 

Service,  when  made,  must  be  proved  by  affidavit.    The  official  certifi- 
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cate  of  the  Bheriff  will  not  be  sufficient,  service  by  him  not  being  an 
official  act.  Utica  City  Bank  vs.  £udl,  supra.  But  the  objection 
will  be  waived  by  appearance.     Same  case  /  Green  vs.  BivUard^  8upra. 

{f.)  Pboceedinos  of  Defendant  upon  Service. 

As  a  general  rule,  the  defendant,  when  served  with  an  order  of  this 
nature,  is  bound  to  obey  it.  If  he  neglect  to  do  so,  he  is  liable  to  be 
brought  up,  and  compelled  to  answer,  by  process  of  contempt. 

If  he  have  any  valid  objection  to  the  order,  he  may  present  it,  either 
by  preliminary  notice,  or  by  appearance  and  refusal  to  answer,  in  which 
case  the  question  may  come  up,  either  by  motion  made  at  the  time,  or  in 
answer  to  the  plaintift*'s  application  for  an  attachment.  Or,  if  of  a  fatal 
nature,  the  objection  may  be  available  on  the  plaintiff's  motion,  founded 
on  a  failure  to  appear. 

In  Smith  vs.  Pauly  20  How.,  97,  an  order  for  examination  was 
vaciited  on  motion,  on  the  ground  that  the  plaintiff^'s  debt  had  been 
extingubhed,  by  the  defendant's  discharge  in  insolvency,  the  court 
refusing  to  try  collaterally,  the  question  of  the  validity  of  that  discharge. 

In  Courtois  vs.  Harrison^  1  Hilt.,  109 ;  12  How.,  359  ;  3  Abb.,  96, 
it  is  thus  laid  down  :  "  If  the  affidavit  on  which  the  order  was  granted 
was  insufficient,  or  if,  for  any  cause,  the  order  was  improvidently  made, 
the  judge  ought  to  vacate  it,  and  it  is  the  right  of  the  defendant  to  have 
such  a  motion,  under  such  circumstances,  granted.  The  order  in  that 
case  was,  for  the  examination  of  a  third  party,  and  had  been  discharged 
on  motion,  upon  its  return.  See,  as  to  the  invaliditj-  of  an  order  for 
examination  of  the  defendant,  under  section  292,  out  of  the  county  to 
which  the  execution  was  issued,  WiUon  vs.  Andrews^  9  How.,  39  (42). 

But,  on  such  an  application,  the  objection  must  be  to  the  order  itself. 
The  court  will  not  go  behind  it,  and  allow  an  attack  upon  the  judg- 
ment upon  which  it  is  founded.  Collins  vs.  liyan^  32  Barb.,  647 ; 
0*NeU  vs.  Martin^  1 E.  D.  Smith,  404 ;  Saunders  vs.  HaU^  2  Abb.,  418. 

On  such  an  application,  the  presumption  will  be  in  favor  of  the  valid- 
ity of  the  proceeding.     See  Whitlock^s  case^  1  Abb.,  320. 

But,  upon  an  application  for  a  second  examination,  the  applicant 
must  show  good  reason  for  the  proceeding,  or  the  order  will  be  dis- 
charged.    Orr*s  case^  2  Abb.,  457. 

Merely  formal  objections  will  be  waived  by  a  general  appearance, 
such  as  that  of  undue  or  insufficient  service,  or  proof  of  service.  Utica 
City  Bank  vs.  Buell^  17  How.,  498  ;  9  Abb.,  385  ;  Green  vs.  BuUard^ 
8  How.,  313.  So  likewise,  a  formal  objection  to  the  jurisdiction  of  the 
officer  before  whom  the  proceedings  are  taken,  may  be  waived,  by  sub- 
mitting to  an  examination,  and  consequent  proceedings,  and  cannot  bo 
collaterally  raised.     Udbart  vs.  Frosty  5  Duer,  672  ;  3  Abb.,  119.    But 
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otherwise,  as  to  an  objection  which  goes  to  the  substance  of  the  rights 
of  the  plaintiff.     See  Sackett  vs.  Newton^  10  How.,  560  (566). 

{g,)  CouESE  UPON  Examination. 

The  plaintiff,  or  his  counsel,  is  bound  to  be  on  hand,  at  the  time  and 
place  appointed  m  the  order,  if  not,  the  defendant  will  be  entitled  to 
have  him  called,  and,  if  he  does  not  answer,  to  have  the  order  for  his 
own  attendance  discharged.  It  may  be  prudent,  though  not  strictly 
necessary,  to  indorse  a  short  memorandum  to  this  effect,  upon  the  paper 
served,  and  procure  the  judge's  signature,  by  way  of  evidence  of  what 
occurred,  in  the  event  of  any  subsequent  attempt  to  proceed,  on  the 
part  of  the  plaintiff.  In  Squire  vs.  Younff,  1  Bosw.,  690  (693),  it  was 
considered  that  a  voluntary  failui*e  on  the  part  of  the  plaintiff  to  appear, 
operated  as  a  discontinuance,  though  no  order  might  be  made  to  vacate 
the  proceedings. 

In  the  event  of  the  judge's  being  himself  absent  at  the  hour  appoint- 
ed, the  defendant  will  not  be  justified  in  leaving  immediately,  and  treat- 
ing the  order  as  a  nullity.  If  he  attempt  it,  he  will  do  so  at  his  peril, 
in  the  event  of  the  proceedings  being  continued,  within  a  reasonable 
time.    See  Reynolds  vs.  McElhone^  20  How.,  45tJt. 

It  seems  that  the  proceeding  cannot  properly  be  adjourned,  without 
the  consent  of  the  party  against  whom  it  is  had.  See  People  vs.  Hurl- 
hut,  1  C.  R.  (K  S.),  75  (79) ;  5  How.,  446  ;  9  L.  O.,  245.  With  that 
consent,  any  number  of  adjournments  will  be  regular. 

Care  should  therefore  be  taken  by  the  plaintiff's  counsel,  to  procure 
the  signature  of  the  defendant,  if  possible,  to  a  formal  consent,  to  every 
adjournment  which  may  be  taken.  If  not,  there  may  be  a  serious  ques- 
tion as  to  whether  a  subsequent  contempt  would  be  punishable,  should 
the  objection  be  taken  and  relied  on.  If  such  signature  cannot  be  had, 
then  it  may  be  advisable  to  obtain  that  of  his  counsel,  if  present,  though 
it  may  be  doubtful  whether  that  species  of  consent  would  form  a  suffi- 
cient basis  for  ulterior  process  of  contempt.  Where  an  adjournment  is 
taken  before  the  judge  or  officer,  his  signature  to  a  short  memorandum 
of  it  should  be  procured.  See  Squire  vs.  Young,  1  Bosw.,  690  (697). 
Whether  an  adjournment,  taken  by  the  plaintiff  alone,  without  the  pres- 
ence of  the  defendant,  would  be  of  any  avail,  if  objected  to,  seems  very 
questionable  ;  but  this  objection,  and  others  of  the  same  class,  uicluding 
those  immediately  above  noticed,  might  not  improbably  be  held  waiv- 
ed, by  a  subsequent  appearance  and  submission  to  examination. 

If,  on  the  occasion  of  any  adjournment,  the  plaintiff  fails  to  attend, 
the  whole  proceeding  will  fall  through,  and  any  subsequent  steps,  if 
taken,  will  be  wholly  irregular.     Squire  vs.  Young,  1  Bosw.,  690. 

In  the  same  case  (692),  it  is  also  laid  down  that  if,  when  the  exami- 
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nation  of  the  debtor  has  been  completed,  no  motion  is  made  thereupon 
to  the  judge,  but,  on  the  contrary,  both  parties  leave,  without  an 
adjournment,  or  the  appointment  of  a  receiver  being  applied  for  by 
the  judgment-debtor,  the  proceedings  must  be  deemed  to  have  been 
then  abandoned.  See  likewise,  as  to  the  effect  of  an  abandonment, 
EdmmiBtan  vs.  McLoud^  16  N.  T.,  543  (545),  there  referred  to. 

In  the  event  of  the  proceedings  going  down  by  an  accidental  failure, 
the  proper  course  will,  it  has  been  held,  be  to  obtain  a  new  order,  on  an 
affidavit  conforming  to  the  Code,  and  excusing  the  previous  neglect 
or  default.      Vide  Squire  vs.  YmiTig^  1  Bosw.,  690  (696),  Buyra. 

On  a  second  examination,  the  creditor  may  be  restricted  to  such  relief 
as  it  may  be  proper  to  grant,  if  the  previous  proceeding  had  not  been 
instituted.  Same  case.  And  the  examination  may  be  limited,  to  mat- 
ters subsequent  to  a  previous  one,  if  already  had.  OoodaU  vs.  Deniarest^ 
2  Hilt,  534. 

Under  section  292,  it  is  provided  that,  when  examined,  the  judgment- 
debtor  may  be  examined  in  the  same  manner  as  a  witness.  This  exam- 
ination is,  accordingly,  subject  to  the  same  rules,  as  that  of  a  party  to 
the  action.  Le  Roy  vs.  Halsey,  1  Duer,  589 ;  11  L.  O.,  252 ;  1  C.  E. 
(N.  S.),  275. 

He  is,  therefore,  entitled  to  the  assistance  of  counsel,  and  may  be 
examined  in  his  own  behalf.  The  examination,  when  had,  is  in  the 
nature  of  a  cross-examination,  and,  accordingly,  leading  questions  are 
allowable.  Coming  vs.  Tooker^  5  How.,  16  (20).  In  Le  Roy  vs.  HdUey^ 
above  cited,  the  rules  are  laid  down,  in  extenso^  as  to  the  mode  in  which 
an  examination  of  this  description  may  be  conducted  :  "  The  object  of 
the  examination  is  to  ascertain  whether  the  debtor  has  any  property, 
subject  to  or  exempt  from  execution,  which  ought  to  be  applied  to  the 
plaintiff's  claim.  He  is  required  to  appear  and  answer  concerning  his 
property,  that  is,  the  property  belonging  to  him  at  the  time  of  the  examina- 
tion, or  bound  by  the  judgment ;  and  every  question,  tending  to  throw 
light  on  that  subject,  is  pertinent.  It  is  not  sufficient,  that  the  defend- 
ant answer  generally  that  he  has  no  property ;  the  plaintiff  may  prose- 
cute his  inquiries,  notwithstanding  such  an  answer.  If  the  defendant 
is  in  possession  of  any  property,  the  plaintiff  may  ask  when,  and  where, 
and  how  he  obtained  the  possession,  and  on  what  terms  he  now  holds 
it.  If  the  defendant  is  not  in  possession  of  any  property,  he  may  be  asked 
whether  he  had  any,  or  was  interested  in  any,  a  short  time  previous  to 
the  judgment,  and  what  has  become  of  it;  and,  if  he  answer  that  he 
has  sold  it  absolutely,  he  may  be  asked  what  was  the  consideration  of 
tlie  sale,  and  what  has  become  of  the  proceeds,  so  as  to  ascertain  whether 
«"y  portion  of  them  is  in  his  hands,  or  due  to  him.  But,  if  it  appear 
that  he  has  not  in  his  possession  or  under  his  control,  any  portion  of 
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Buch  proceeds,  the  inquiry  respecting  such  pi*oceed8  can  go  no  further. 
There  is,  in  such  case,  nothing  for  the  creditor  to  receive.  If  the  answers 
to  the  questions  throw  any  doubts  as  to  the  hand  fides  of  the  sale, 
the  examination  may  be  thorough  on  that  point ;  as  a  fraudulent 
transfer  of  property  may  not  aiford  any  protection,  against  a  creditor. 
Gf*een  vs.  Hicks^  1  Barb.  Ch.  R.,  316,  317."  ''It  is  impossible  to 
lay  down  any  particular  rules  on  the  subject,  w^hich  shall  be  universally 
applicable,  further  than  this,  that  the  whole  examination  must  have  for 
its  single  object,  to  ascertain  whether  there  is  any  property  of  tlie  debtor 
which  ought  to  be  applied  to  the  payment  of  the  plaintiflF's  claim  ;  and 
the  extent  of  the  inquiry  in  each  particular  case,  must  be  left  to  the  good 
sense  of  the  officer  imder  whose  direction  the  examination  takes  place, 
having  in  view  this  general  object." 

See  the  above  remarks  concurred  in,  in  Sandford  vs.  Carry  2  Abb., 
462.  Nor  will  a  debtor  be  bound  to  answer  any  questions,  which  do  not 
tend  to  show  whether  he  is  in  the  possession  of,  or  entitled  to  property, 
which  a  judge  of  the  court  might  oi'der  to  be  applied  towards  the  satis- 
faction of  the  judgment.     Hunt  vs.  Enochs  6  Abb.,  212. 

The  examination  can  only,  it  has  been  held,  be  extended  to  the  dis- 
covery of  property  in  the  possession  or  control  of  the  defendant,  which 
he  can  deliver  over ;  nor  is  the  debtor,  or  a  witness  standing  in  the  posi 
tion  of  the  debtor,  bound  to  go  further  in  making  disclosures.  If  the 
property  be  in  the  possession  of  another,  claiming  title,  no  matter  how 
fraudulent  the  transfer,  no  order  can  be  made  to  compel  the  defendant 
to  deliver  it,  and  therefore  no  questions  can  be  put  to  the  debtor,  or  to  a 
witness,  to  discover  or  prove  the  fraud.  Such  an  examination  is  a  fish- 
ing one,  and  was  not  the  object  of  these  proceedings.  The  remedy  is 
by  direct  action.  Town  vs.  Safeguard  Lisurance  Company  of  New  York 
and  Pennsylvania^  4  Bosw.,  683. 

A  party,  though  bound  to  make  discovery  as  to  his  property,  need  not 
be  obliged  to  make  discovery  of  the  encumbrances  upon  it ;  nor  will  his 
answer  that  he  is  unable  to  give  the  information  sought,  be  necessarily 
evasive.    Wicker  vs.  Dresser^  14  How.,  466. 

When  the  party  states  that  property  has  been  sold,  and  its  full  value 
received,  any  further  inquiry  as  to  the  purchaser  is  immaterial,  unless 
it  be  shown  that  the  property  has  been  disposed  of  for  less  than  its  value, 
and  that  the  debtor  retains  an  interest.  In  tliat  case,  the  inquiiy  uiay 
be  pursued.     Williafns  vs.  Carroll^  2  Hilt.,  438. 

During  the  examination,  or  at  its  close,  it  will  be  proper  for  the  plain- 
tiff to  inquire,  whether  any  other  supplementary  proceedings  are  pend- 
ing against  the  judgment  debtor,  and,  if  so,  at  whose  instance ;  with  a 
view  either  to  the  appointment  of  a  receiver  on  his  own  behalf,  or  to 
discover  whether  one  has  been  already  appointed.    Vide  section  298. 
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When  once  formally  closed,  the  examination  cannot  be  reopened, 
tinder  the  same  proceeding,  or  unless  by  special  order.  Orr'^8  case^  2 
Abb.,  457. 

Although  the  order  is  formally  against  the  debtor,  it  has  b^en  held 
that  it  is  not  absolutely  essential  that  he  should  be  examined  personally, 
in  order  to  enable  the  calling  of  witnesses,  to  prove  the  same  facts,  under 
the  power  conferred  by  the  section.    Wheeler  vs.  Maiiland^  12  How.,  35. 

§  294.  Proceedings  Generally  Applicable. 

(a.)  Examination  of  Witnksses, 

Witnesses  may  be  examined  in  this  proceeding,  by  either  party  on 
his  own  behalf,  section  292;  and  the  power  is  again  formally  repeated  in 
section  295,  providing  that  they  may  be  required  to  appear,  and  testify 
in  any  proceeding  under  the  chapter  in  question,  in  the  same  manne) 
as  upon  the  trial  of  an  issue ;  and,  under  section  296,  the  party  or  witnesf^ 
may  be  required  to  attend  before  the  judge,  or  before  a  referee,  appoint 
ed  by  the  court  or  judge ;  if  before  a  referee,  the  examination  shall  bo 
taken  by  the  referee,  and  certified  to  the  judge.  All  examinations  and 
answers  before  a  judge  or  referee,  under  this  chapter,  shall  be  on  oath, 
except  that,  when  a  corporation  answers,  the  answer  shall  be  on  the 
oath  of  an  oflScer  thereof. 

Under  these  different  powers,  converging,  though  with  some  needless 
repetition,  to  the  same  object,  it  seems  clear  that  the  attendance  of  wit- 
nesses may  be  compelled,  by  process  of  subpoena ;  also,  that  all  examina- 
tions, whether  of  a  party  or  of  a  witness,  are  to  be  upon  oath. 

These  last  proceedings  are,  as  will  be  seen,  of  general  applicability, 
and  not  merely  confined  to  an  application  under  section  292. 

In  Wkeder  vs.  Maitlaiidj  12  How.,  35,  above  cited,  it  was  held  that 
witnesses  may  be  examined  separately,  even  though  the  debtor  himself 
be  not  called. 

But,  as  a  general  rule,  this  examination  will  be  subsidiary  in  its 
nature,  either  by  the  plaintiff,  for  the  purpose  of  bringing  home  to  the 
defendant,  or  to  a  third  person,  the  possession  or  disposing  power  over 
property,  capable  of  being  reached  by  the  proceedings ;  or,  by  the  defend- 
ant, in  order  to  rebut  an  attempt  of  the  plaintiff  for  that  purpose. 

A  witness,  when  called,  may  be  examined  on  the  same  subjects  as 
the  party,  and  also  as  to  any  collateral  matter,  bearing  on  the  object  of 
the  examination,  and  tending  to  the  discovery  of  property,  as  above. 

And  the  examination,  whether  of  a  party  or  witness,  may  be  full  and 
complete,  as  to  all  matters  within  the  legitimate  scope  of  the  inquiry, 
and  may  extend,  even  to  mattei-s  tending  to  convict  him  of  the  com- 
mission of  a  fraud.     See  section  292,  concluding  clause. 
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And  it  has  been  held  that,  on  examination  of  a  witness  under  section 
292,  he  can  be  compelled  to  submit  to  an  inquiry,  on  the  subject  of  title 
claimed  by  him  to  property  in  his  possession,  or  as  to  a  debt  denied  by 
him  to  be  due,  although,  if  examined  under  section  294,  the  mere  claim 
of  title  would  be  sufficient  to  stop  the  inquiry,  inasmuch  as  such  prop- 
erty could  only,  in  such  case,  be  reached,  by  means  of  an  action  by  the 
receiver.  Section  299,  Sandford  vs.  Carr^  2  Abb.,  462 ;  Tompkins 
County  Bank  vs.  Trapp^  21  How.,  17. 

"Whether  this  proposition  can  be  sustained  to  the  full  extent,  as  above 
stated,  seems  doubtful,  but  there  can  be  no  doubt,  that  a  full  and 
searcliing  examination  was  intended  to  be  given,  as  regards  property 
in  general,  and  that,  as  respects  a  claim  made  by  any  other  person  than 
himself,  a  witness  can  be  examined,  to  the  full  extent  that  would  be 
legitimate  upon  the  trial  of  an  issue. 

It  may  be  doubted  also,  whether  the  rule  in  Town  vs.  The  Safegxutrd 
In&urance  Company  of  New  York  and  Pennsylvania^  4  Bosw.,  683, 
above  cited,  is  not,  upon  the  whole,  somewhat  too  strictly  laid  down,  so 
far  as  regards  the  examination  of  witnesses,  not  interested  in  the  result. 

There  is  no  authority  for  the  examination  of  witnesses  by  commis- 
sion, on  proceedings  under  this  chapter.  Grvaham  vs.  CfeRitfaL  14  How., 
62 ;  6  Duer,  678.  ff^9^ 

(J.)  Keferexoe.  ^9i^^ 

The  subject  of  granting  a  reference  has  been,  to  a  certain  extent, 
anticipated  in  the  previous  section,  as  regards  the  power,  now  clearly 
established,  of  making  that  disposition  of  the  case,  on  granting  the 
original  order.  See  cases  there  cited,  under  subdivisional  head  of  Order. 
Also  Code,  section  300,  as  now  amended. 

But  it  is  also  in  the  power  of  the  judge  or  officer,  to  make  such  a  ref- 
erence "  at  any  time."     See  that  section. 

The  reference  may  be,  either  to  report  the  facts  or  the  evidence. 
During  the  investigation,  the  referee  possesses,  and  may  exercise,  all 
the  incidental  powers  of  the  officer  who  makes  the  order,  so  far  as 
regards  the  granting  of  adjournments,  the  enforcement  of  order  before 
him,  and  the  like ;  but  it  seems  doubtful,  whether  the  powets  conferred 
upon  a  referee  of  the  whole  issue,  by  section  272,  can  be  claimed  as 
attributable  to  him.  On  his  report  being  made,  his  authority  ceases, 
and  the  power  of  the  officer  who  granted  the  order,  is  resumed  for  all 
ulterior  purposes. 

Such  referee  may,  under  section  800,  be  either  agreed  upon  by  the 
parties,  or  appointed  by  the  judge.  In. either  case,  an  order  should  be 
procured  as  his  authority.  His  report  should  be  made  to  the  officer 
who  appoints  him,  inasmuch  as  the  jurisdiction  of  that  officer  is  per- 
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sonal,  and  not  vested  in  him  as  a  member  of  the  court.  See  above, 
section  291.  See  also  Smith  vs.  Johnson^  7  How.,  39.  But,  where  the 
reference  is  on  a  proceeding  under  the  second  clause  in  section  292, 
nnder  which  the  court,  as  such,  has  power  to  act,  the  report  may,  in 
that  case,  bo  made  in  the  usual  manner.  A  reference  of  this  nature  is 
probably  that  alluded  to  in  section  29G. 

There  is  no  reported  decision,  as  to  whether  a  report  of  this  nature 
requires  to  be  filed,  under  rule  32.  When  made  to  the  court,  as  above, 
there  can  be  little  doubt  but  that  it  should  be  so.  But,  when  made  to 
the  oflScer  who  appoints,  it  would  not  appear  to  be  necessary.  The 
report  is  for  information  of  that  officer,  not  for  that  of  the  court,  as 
such ;  nor  can  any  application  grounded  on  it  be  made  to  the  latter,  as 
provided  for  in  the  rule. 

It  follows,  as  a  necessary  consequence  of  the  derivative  nature  of  the 
referee's  power,  that  he  is  bound  by  the  same  restrictions,  as  to  the 
locality  of  the  examination,  as  the  judge  by  whom  he  is  appointed. 
But,  where  a  party  has  been  arrested  under  a  warrant,  it  has  been  held 
that  these  restrictions  no  longer  operate,  and  that  a  referee  has  power 
to  act,  though  he  may  reside  in  a  county  other  than  that  of  the  resi- 
dence of  the  judgment- debtor.     ^e^WiUon  vs.  Andrews^  9  How.,  39. 

When  required  by  the  order  to  report  the  facts,  the  referee  is  not  at 
liberty  to  repoi:t  the  evidence  instead  of  them ;  and  if  he  do  so,  his 
report  will  be  irregular,  and  may  be  sent  back  to  him.  Dorr  vs.  Noxon^ 
5  How.,  29. 

In  HoUister  vs.  Spafford,  3  Sandf.,  742 ;  1  0.  E.  (N.  S.),  120,  the  Su- 
perior Court  laid  down,  as  a  general  rule,  that  a  reference  will  not  be 
granted  by  them  in  these  cases,  against  the  wishes  of  either  party ;  un- 
less it  becomes  apparent  that  a  difficult  and  protracted  investigation 
must  ensue,  and  the  examinants  have  counsel,  in  which  case  one  will 
be  directed.  In  proceedings  not  falling  under  this  description,  the  ex- 
amination must,  it  was  there  laid  down,  proceed,  at  the  chambers  of  the 
court,  and  before,  or  under  the  superintendence  of  one  of  its  judges. 

And,  in  the  other  courts,  the  same  rules  substantially  prevail,  with 
regard  to  the  examination  of  parties  under  their  own  judgments.  In 
detennining  upon  the  course  to  be  adopted,  a  good  deal  will  depen  1 
upon  the  peculiar  circumstances  of  the  district  in  which  the  application 
is  made,  and  the  engagements  of  its  judges.  In  the  first,  where  a  judi- 
cial officerof  eachof  the  higher  courts  is  always  in  attendance  at  cham- 
bers, the  general,  and  indeed  it  may  almost  be  said,  the  universal  course, 
is,  for  the  defendant  to  attend  there  for  that  purpose,  the  examination 
being  conducted  in  a  difierent  part  of  the  room,  and  the  judge  being  only 
applied  to,  for  the  purpose  of  swearing  the  party  so  examined,  and  also,  on 
any  incidental  questions  which  may  arise,  pending  the  examination. 
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See  above  in  section  293,  under  the  head  of  Order^  as  to  the  practice 
of  the  New  York  Common  Pleas,  of  appointing  a  referee,  in  all  cases 
where  the  judgmen  thas  been  originally  rendered  in  the  Marine  or  jus- 
tices' courts,  and  restricting  the  parties  in  their  selection  of  the  persons  to 
be  apiTointed.  This  practice,  though  no  doubt  necessary,  by  reason  of 
the  other  engagements  of  the  judges,  and  the  large  number  of  these 
judgments,  so  far  at  least  as  regards  the  practice  of  taking  the*examina- 
tion  by  means  of  a  referee,  is  nevertheless  productive  of  considerable 
hardship  in  this  class  of  cases,  by  the  imposition  of  a  heavy  additional 
expense  upon  the  holders  of  judgments  for  a  small  amount,  who  are 
always  the  less  able  to  bear  it,  and  generally  the  less  likely  to  obtain 
substantial  redress,  b}*  means  of  these  proceedings,  as  against  the  not 
inconsiderable  class  of  dishonest  debtors.  The  obtaining  of  justice  is 
in  fact  rendered  more  circuitous  in  fonu,  and  more  onerous  in  expense, 
to  the  poorer,  as  contrasted  with  the  richer  suitor. 

§  295.  Examination  of  Debtor^  as  to  Specific  Property. 

This  examination,  as  authorized  by  the  second  clause  of  section  293, 
lliough  tending  substantially  to  the  same  result  as  that  above  considered, 
is  nevertheless  of  a  separate  and  distinct  nature.  The  general  exaini- 
nation,  under  the  first  clause  leads  to  the  discovery  of  property  of  the 
debtor ;  this,  to  the  application  of  property  already  discovered,  but  con- 
.iealed,  or  otherwise  incapable  of  being  reached  by  the  ordinary  process 
of  execution.  It  has  also  this  material  difference,  that  this  species  of 
cxamitlation  may  be  resorted  to,  without  reference  as  to  whether  an 
execution  has  or  has  not  been  returned.  All  that  is  necessary  to  sus- 
tain it  is,  that  an  execution  should  have  been  issued.  See  Sackett  vs. 
NewUni^  10  How.,  560 ;  Seeley  vs.  Gariison,  10  Abb.,  460. 

But,  to  be  the  subject  of  an  order  of  this  description,  the  property 
must  not  be  tangible,  and  such  as  can  be  reached  without  impediment, 
by  means  of  a  levy.  In  that  case  the  creditor  will  be  left  to  his  ordinary 
remedy  by  execution.     Sackett  vs.  Neioton^  supra. 

It  will  be  observable  also,  that,  in  this  case,  application  may  be  made 
to  the  court  as  such.  On  the  other  hand,  the  choice  of  specific  officers 
is  limited  by  the  provision,  that  the  judgment-debtor  must  be  "  residing 
in  the  county  where  such  judge  or  officer  resides." 

Tlie  application  for  an  order  of  this  nature  is  2l%o  ex  parte;  but  it 
must  be  grounded  on  express  affidavits,  showing  a  state  of  facts,  which 
brings  the  case  within  the  scope  of  the  above  provision. 

In  a  note  to  Jones  vs.  Lawlin^  1  Sandf.,  722 ;  1  C.  R.,  94,  it  was  held, 
that  an  affidavit  of  this  nature,  must  state  that  the  debtor  has  property 
of  some  kind,  which  ought  to  be  applied  to  the  debt,  and  which  has  not 
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been  reached  by  the  execution  ;  or  some  equivalent  allegation.     This 
position  seems  indisputable. 

That  assumed  by  the  Court  of  Common  Pleas,  in  TiUou  vs.  Vere^  1  C. 
R,  130,  viz. :  that  a  mere  statement,  that  the  plaintiff  believes  the  de- 
fendant has  property,  attainable  under  the  execution,  is  not  sufficient, 
but  that  the  affidavit  must  state  positively  that  the  defendant  has  prop 
erty,  and  specify  of  what  that  property  consists,  is  more  questionable  ; 
though,  to  a  certain  extent,  confirmed  by  I^nffle  vs.  Bonneau^  2  Sandf., 
679 ;  3  C.  K.,  205.  In  one  branch  of  cases,  especially,  in  which  the  ap- 
plication of  this  species  of  relief  is  most  needed,  i.  e,j  those  where  a 
plaintiff  is  aware  that  the  defendant  is  fraudulently  concealing  some  of 
his  property,  but  cannot  exactly  ascertain  what  part  of  it,  a  too  strict 
application  of  this  rule,  would  practically  deprive  the  former  of  all 
remedy.  The  courts  in  question  appear,  in  fact,  to  have  since  receded 
from  the  position  then  taken ;  the  Superior  Court,  in  Anmi.y  1  C.  R. 
(X.  S.),  113  ;  and  the  Court  of  Common  Pleas,  in  Hough  vs.  Kohlin^ 
1 C.  R.  (N.  S.),  232 ;  and  to  have  laid  down  that,  for  the  futui-e,  they 
will  grant  orders  of  this  nature,  without  any  special  allegations,  on  the 
5nl)jeet  of  the  property  sought  to  be  reached.  The  same  conclusion  is 
come  to  by  the  Supreme  Court,  in  Hatch  vs.  Weyhv/m^  8  How.,  163.  See 
likewise  Lindsay  vs.  Sherman^  5  How,,  308 ;  1  C.  R.  (N.  S.),  25. 

It  seems  essential,  though,  that  the  facts,  calling  for  the  interference 
of  the  court  in  this  respect,  should  be  stated  positively,  and  not  specu- 
latively, and  that,  if  the  plaintiff's  statements  be  founded  on  belief,  the 
reasons  for  such  belief  should  be  stated,  so  as  to  satisfy  the  court  or 
judge,  that  such  belief  is  seriously  entertained,  and  that,  on  gfounds 
sufficient  to  make  out  2^ prirnA  fa/iie  case  of  fraud,  calling  for  the  inter- 
ference of  the  court. 

As  to  the  necessity  of  a  clear  case  being  made  out,  to  waiTant  the 
interposition  of  the  court  under  this  provision,  and  as  to  merely  specu- 
lative statements  being  insufficient,  see  dissenting  opinion  of  Brady, 
J.,  in  Owen  vs.  Dupignac^  9  Abb.,  180 ;  reported  separately,  17  How., 
512.  The  adjudication  in  the  case,  was  entirely  based  upon  another 
point,  and  does  not  affect  the  ground  taken  in  the  opinion  in  question. 

In  framing  the  affidavit,  care  should  accordingly  be  taken,  to  show  a 
state  of  facts  warranting  this  description  of  relief,  and  this,  by  specific 
and  positive  allegations,  as  far  as  practicable ;  and  those  specific  allega- 
tions should  always  be  preceded  or  followed  by  a  charge,  in  the  actual 
words  of  the  section,  viz. :  that  the  defendant  "  has  pi'opcrty  which  he 
unjustly  refuses  to  apply  to  the  satisfaction  of  the  judgment"  The 
entry  of  the  judgment  itself,  and  the  fact  that  an  execution  against 
property  of  the  defendant  has  been  issued,  are  jurisdictional  facts,  and 
mnst  be  positively  alleged.     The  coimty  of  residence  of  the  defendant 
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should  also  be  stated,  and  it  may  be  better  to  state  the  county  of  resi- 
dence of  the  judge,  in  the  order,  that  jurisdiction  may  appear  upon  the 
face  of  the  papers. 

There  is  considerable  analogy  between  the  above  procedure,  and  that 
provided  by  subdivision  2  of  section  4  of  the  act  for  the  abolition  of 
imprisonment  for  debt,  of  the  26th  of  April,  1831,  which  gives,  in  these 
cases,  the  more  summary  remedy  of  arrest,  under  the  same  state  of  cir- 
cumstances. The  proceedings  under  that  statute  have  been  already 
considered,  in  book  V.,  chapter  I.,  section  81. 

As  to  the  priority  which  may  be  gained  by  a  vigilant  creditor,  by 
means  of  proceedings  of  this  nature,  see  IlaU  vs.  Kdlogg^  2  Kern., 
325.  That  they  are  maintainable  by  an  assignee,  as  well  as  by  the 
oi'iginal  debtor,  is  laid  down,  in  King  vs.  Kirby^  28  Barb.,  49. 

But  that  remedy  has  fallen  into  comparative  disuse,  owing  to  the 
greater  technicality  of  practice  required,  the  warrant  under  the  non- 
imprisonment  act  being  strictly  a  statutory  proceeding,  whereas,  those 
provided  by  the  Code,  being  ordinary  in  their  nature,  are  within  the 
extensive  powers  of  amendment  conferred  by  that  measure. 

§  296.  Wai*i*ant  against  JudgmenUDAtor. 

The  remedy,  as  provided  by  section  292,  and  the  procedure  by  process 
of  contempt,  under  the  conjoint  operation  of  sections  297  and  302, 
have  also  practically  superseded  the  similar  remedies,  under  the  subdi- 
vision of  the  statute  of  1831,  above  referred  to,  in  cases  of  fraudulent 
concealment  of  property;  though  the  former  practice,  when  desirable, 
may  still  be  adopted,  but  subject  to  the  disadvantage  of  being  held  to 
more  technical  rules. 

To  obtain  such  a  warrant  under  the  Code,  the  plaintiff  must  show,  by 
affidavit  or  otherwise,  two  essential  things : 

1.  That  there  is  danger  of  the  debtor's  leaving  the  state,  or  of  his 
concealing  himself; 

2.  That  there  is  reason  to  believe  he  has  property,  which  he  unjustly 
refuses  to  apply  to  satisfaction  of  the  judgment. 

The  affidavit  must  be  full  and  specific  on  both  heads,  stating  facts 
and  circumstances,  with  all  necessary  detail,  so  as  to  raise  a  similar  con- 
viction in  the  mind  of  the  judge,  to  that  already  arrived  at  by  the 
party,  as  to  the  existence  of  danger,  on  the  one  hand,  or  reason  to  be- 
lieve, on  the  other.  As  regards  both,  the  precise  words  of  the  section 
should  be  incorporated  into  the  statement ;  in  neither  case,  would  those 
words  standing  alone  avail,  without  a  statement  of  specific  facts,  leading 
to  the  conclusion  arrived  at. 

There  is  a  close  analogy  between  these  provisions,  and  those  of  sec- 
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tion  179,  Babdivisions  1,  3,  4,  and  5,  in  relation  to  arrest,  and  section 
227,  respecting  attachment,  and  many  of  the  cases,  cited  in  connection 
Tvith  those  provisions,  will  be  in  point.  Vide  mpra^  book  V.,  chapters  I. 
and  ly.,  sections  82,  109.  A  lower  degree  of  proof  may  possibly,  how- 
ever, be  accepted,  the  existence  of  danger  being  all  that  is  formally 
required  to  be  substantiated  under  the  present  section,  whereas  the 
others  require  proof  of  the  facts  from  which  the  existence  of  such 
danger  would  be  inferred,  or  of  the  intent,  the  carrying  out  of  which 
would  involve  its  existence. 

But,  in  practice,  a  satisfactory  affidavit  will  be  equally  requisite  in 
both  cases,  and  perhaps  more  so,  as  regards  the  issuing  of  a  warrant, 
which  involves  a  higher  responsibility. 

If  satisfied  that  a  warrant  will  be*  proper,  the  judge  issues  one, 
requiring  the  sheriflF  of  any  county  where  the  debtor  niay  be,  to  arrest 
and  bring  him  before  him.  In  Wilson  vs.  Andrews^  9  How.,  39,  it  was 
held  that  a  justice  of  the  Supreme  Court  might  issue  such  a  warrant, 
though  resident  in  a  county  to  which  no  execution  had  ever  been  issued, 
and  direct  the  debtor  to  be  brought  before  him,  at  his  chambers,  or 
elsewhere  within  that  county,  though  it  might  be  inexpedient  to  do  so, 
unless  to  prevent  a  failure  of  justice.  In  the  same  case  it  was  also 
decided,  that  such  a  warrant  would  stand,  even  though  issued  and 
served  in  connection  with  an  order,  which,  imder  the  other  branches  of 
the  section,  was  irregular. 

But  the  above  case  is  one  of  a  somewhat  exceptional  nature,  and,  as 
a  general  rule,  the  application  should  be  made  to  a  judge,  who  would 
have  jurisdiction  to  issue  an  original  order,  especially  as  the  warrant 
may  be  executed  in  any  county  of  the  state. 

The  above  is  the  only  reported  decision  upon  the  subject,  the  prac- 
tice being  apparently  unfrequent. 

When  brought  before  the  judge,  the  examination  of  the  debtor  pro- 
ceeds in  the  usual  course,  and,  if  the  state  of  facts  on  which  the  war- 
rant was  issued  be  substantiated,  he  will  be  required  to  give  the 
security  prescribed  by  the  section,*  or,  in  default,  he  will  be  committed 
for  contempt.  He  will  of  course  be  entitled  to  be  discharged  from 
custody,  in  case  the  plaintiff  fail  in  the  proof  required  to  substantiate 
the  circumstances  under  which  the  proceeding  is  authorized. 

§  297.   Examination  of  Third  Pa/rtiee. 

This  proceeding,  as  provided  for  by  section  294,  is  one  of  a  separate 
and  independent  nature,  nor  is  it  necessary,  in  order  to  its  validity,  that 
an  order  should  be  then  pending,  or  that  one  should  have  been  pre- 
viously taken  out,  as  against  the  judgment-debtor. 

Vol.  n.— 44 
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All  that  18  required  is,  that  an  execution  should,  at  the  time,  have 
been  issued.  Seeley  vs.  Oarrison^  10  Abb.,  460.  It  is  not  necessary 
that  it  should  have  been  returned,  or  that  the  remedy  by  execution 
should  have  been  exhausted. 

Nor  will  a  stay  of  the  plaintiff's  proceedings  on  execution,  obtained 
by  the  defendant,  prevent  the  former  from  examining  a  third  party 
under  this  section.    Lowber  vs.  Mayor  of  New  York^  5  Abb.,  268. 

The  treasurer  or  officer  of  a  corporation,  having  its  funds  in  big 
hands,  or  any  party,  having  its  property,  or  being  indebted  to  it,  may 
accordingly  be  examined,  although,  under  section  292,  the  corporation 
itself  cannot  be  reached.  Lowher  vs.  Mayor  of  New  York,,  5  Abb., 
268,  »npra;  The  Same  vs.  The  Same,  7  Abb.,  248;  McBrid^  vs. 
FarmcTB^  Branch  Banky  28  Barb.,  476 ;  7  Abb.,  847 ;  Oourtois  vs. 
Harrison,  1  Hilt.,  109 ;  12  How.,  359 ;  3  Abb.,  96.  These  cases  over- 
rule Hinds  vs.  Canandaigv4i  and  Niagara  FaUs  Railroad  Company, 
10  How.,  487 ;  Kemp  vs.  Harding,  4  How.,  178,  and  Sherwood  vs. 
Buffalo  and  New  York  City  Railroad  Company,  12  How.,  136,  so  far 
as  they  hold  to  the  contrary,  and  with  reference  to  this  particular  sec- 
tion. The  point  seems,  in  fact,  perfectly  clear  upon  the  face  of  the 
section  itself. 

And,  for  the  same  reason,  the  power  to  examine  is  not  limited  to  the 
county  of  residence  of  the  debtor.  Any  competent  officer  may,  there- 
fore, make  the  order ;  the  person  summoned  under  it  may  be  examined 
in  any  county ;  and  it  will  be  proper  to  do  so  in  the  county  of  his  own 
residence,  without  regard  to  that  of  the  defendant.  People  vs.  Norton, 
4  Sandf.,  640 ;  Foster  vs.  Prince,  18  How.,  258 ;  8  Abb.,  407 ;  Cour- 
tois  vs.  Harrison,  supra. 

And,  whether  notice  is,  or  is  not,  to  be  given  to  the  judgment-debtor, 
or  to  any  other  party  at  all,  is,  as  will  be  seen,  left  wholly  in  the  dis- 
cretion of  the  judge,  by  the  terms  of  the  section  itself.  There  may  be 
cases,  in  which  collusion  is  to  be  apprehended,  in  which  the  judge  may 
properly  decline  to  direct  notice  to  be  given.  See  Seeley  vs.  Garrison, 
10  Abb.,  460 ;  Foster  vs.  Prince,  supra.  But,  in  ordinary  cases,  the 
giving  of  notice  will  be  proper,  and  may  be  usually  imposed,  especially 
if  there  be  any  doubt  or  contest,  upon  the  subject  of  the  property  sought 
to  be  reached.  As  to  the  propriety  of  this  course,  see  Gibson  vs.  Hag- 
garty,  23  How.,  260. 

And,  on  granting  such  an  order,  it  has  been  held,  that  the  judge  may 
restrain  any  disposition  of  property  belonging  to  the  judgment-debtor, 
at  the  outset  of  the  proceedings.  Sedey  vs.  Garrison,  supra.  But  such 
an  injunction  cannot  be  granted  separately,  or  otherwise  than  in  con- 
nection with  an  order  for  the  examination  of  the  party  enjoined.  King 
vs.  Tuska,  1  Duer,  635. 
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Such  order  is  granted  exparte^  on  affidavit  of  the  plaintiff  or  his  attor- 
ney. Such  affidavit  should  show  the  existence  of  the  judgment,  in  the 
usual  manner,  and  also,  that  an  execution  has  been  issued,  or  issued  and 
returned,  as  the  case  may  be.  It  must  likewise  allege,  that  the  person 
or  corporation  sought  to  be  examined,  has  property  of  the  judgment- 
debtor,  or  is  indebted  to  him  in  an  amount  exceeding  ten  dollars.  The 
allegation  may  be  made  in  general  terms,  nor  is  it  necessary  that  the 
property  sought  to  be  reached  should  be  specified.  See  above,  section 
292.  But  that  allegation  should  be  positive  and  definite,  and  not  in 
the  alternative  wording  of  the  section,  and  should  establish  the  existence 
of  either  one  or  the  other  of  the  conditions  imposed,  or  of  both.  Lee 
vs.  Heiniberger^  1  C.  E.,  38.  Forms  of  an  affidavit  and  order  will  be 
found  in  Sedey  vs.  Garrison^  10  Abb.,  460. 

The  order  should  particularize  the  persons  or  officers  sought  to  be 
examined,  and  must  specify  a  time  and  place  for  the  examination,  and 
require  them  to  appear  thereat,  either  before  the  officer  granting  the 
order,  or  before  a  referee,  and  be  examined  concerning  the  property  in 
question.  It  must,  of  course,  be  served  personally,  in  due  time,  so  as 
to  give  the  person  to  be  examined  full  notice,  and  likewise  upon  any 
parties  on  whom  the  judge  or  officer  may  direct  service  to  be  made. 

If  the  person  proposed  to  be  examined  fails  to  appear,  his  attendance 
may  be  compelled,  by  means  of  process  of  contempt ;  if  any  of  the  per- 
sons summoned  do  not  attend,  the  examination  proceeds  in  their  absence. 
The  same  rules,  as  to  the  general  conduct  of  the  examination,  should  be 
observed,  as  on  one  under  section  292. 

In  the  case  of  Coming  vs.  Tooker^  5  How.,  16,  the  following  rules 
are  laid  down,  in  reference  to  examinations  of  this  nature : 

1.  The  judge  or  referee  may,  in  his  discretion,  allow  corrections  or 
explanations  to  be  made  by  a  party  examined,  after  his  examination  has 
been  concluded,  by  a  supplemental  statement,  the  original  being  left 
unaltered. 

2.  The  party  examined  xmder  section  294  is,  in  effect,  a  party  to  the 
proceeding,  and  his  examination  should  be  conducted,  in  the  same  man- 
ner as  that  of  the  judgment-debtor  under  section  292.  The  object  in 
each  case  is  to  discover  the  debtor's  property.  No  question  which  does 
not  tend  to  effect  that  object,  is  relevant  or  proper,  and  the  party  may 
refuse  to  answer  any  irrelevant  question,  on  peril  of  being  adjudged  in 
contempt,  should  the  question  be  relevant  or  proper. 

3.  He  is  not  entitled  to  a  cross-examination,  but  may  have  the  advice 
of  counsel  in  framing  his  answers.  The  examination  itself  is,  in  fact,  a 
cross-examination.  When  concluded,  he  has  a  right  to  add  such  ex- 
planations as  above,  to  prevent  misapprehension. 

4.  A  person,  not   a  party  to  the  proceedings  upon  the  examina- 
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tion,  thongh  interested  in  the  matter,  cannot  be  allowed  to  appear  by 
counsel. 

If  it  shall  appear  that  a  person  or  corporation,  examinable  under  this 
section,  claims  an  interest  in  the  property,  adverse  to  the  debtor,  or 
denies  the  debt,  then  such  interest,  or  debt,  is  only  recoverable  in  an 
action  by  the  receiver.   Section  299. 

A  party  standing  in  this  position  cannot  however  totally  stop  the  ex- 
amination, by  merely  claiming  an  interest  in  the  property.  The  plain- 
tiff may  proceed  to  make  inquiries  ''  into  the  manner  in  which,  and 
the  time  when,  the  property  came  into  the  hands  of  the  witness,  and 
also  into  the  nature  and  extent  of  the  lien  claimed,  but  he  must 
go  no  further."  Barcvlows  vs.  Protection  Company  of  New  Jersey ,  3 
0.  E.,  72. 

In  Van  Wyck  vs.  Bradly^  3  C.  R.,  157,  it  was  held  that  the  claim 
alone  of  a  person  examined,  "  terminates  all  right  to  relief  against  him 
in  this  proceeding."  That  relief  can  only  be  obtained  by  an  action  under 
section  299.  "  If  he  claims  the  whole  property,  he  need  answer  no 
further ;  the  validity  of  the  claim  is  to  be  settled  in  a  suit  against  him," 
where  he  will  have  the  usual  advantages.  ''  Still,  the  claimant  may  be 
required  to  state  distinctly  what  the  measure  of  his  claim  is,  though  not 
what  his  title  is,  that  the  receiver  may  know  whether  it  covers  all  the 
property  which  the  plaintiff  alleges  to  belong  to  the  defendants,  or  only 
a  part  of  it ;  and,  if  the  claimant  refuses  any  explanation  as  to  the  origin 
or  nature  of  his  claim,  it  may,  perhaps,  be  considered  by  the  judge  as 
a  reason  for  allowing  an  injunction  against  him."  A  similar  view  is 
taken  in  Ths  People  ex  rd.  WUHaine  vs.  SurUndy  5  How.,  446 ;  9  L. 
O.,  245 ;  1  C.  R.  (N.  S.),  75.  See  likewise,  Sherwood  vs.  Buffalo  and 
New  York  City  Railroad  Company ^  12  How.,  136  (139) ;  Tompkins 
County  Bank  vs.  Trapp^  21  How.,  17. 

Nor,  however  strong  the  suspicion  of  fraud,  can  the  party  so  examined, 
be  required  to  answer  questions,  with  a  view  to  elicit  evidence  to  show 
its  existence.  The  object  of  the  examination  is  merely  discovery  of 
property.  Ttjwn  vs.  Safeguard  Ineuroffice  Company  of  New  York 
and  Pennsylvania^  4  Bosw.,  683. 

Whether  the  principle  that  a  third  party,  standing  in  this  position, 
cannot,  when  examined  as  a  witness,  under  section  295,  claim  this 
privilege,  but  that  he  is,  in  such  case,  bound  to  answer  fully,  in  the 
same  manner  as  if  examined  upon  the  trial  of  an  issue,  as  laid  down  in 
Sanford  vs.  Carr,  2  Abb.,  462  ;  Tompkins  County  Bank  vs.  Trapp^ 
21  How.,  17,  is  sustainable  to  the  full  extent  to  which  it  is- there  enounced, 
seems  questionable. 

The  restricted  rules,  with  reference  to  the  powers  under  this  section, 
in  relation  to  property,  when  discovered,  as  laid  down  in  Kemp  vs. 
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Harding^  4  How.,  178,  seem  clearly  erroneous,  to  the  extent  to  which 
they  are  there  carried. 

Proceedings  of  this  nature  cannot  be  taken,  in  a  suit  actually  abated 
at  the  time,  unless,  and  until  it  has  been  duly  revived.  HazeweU  vs. 
Penman^  13  How.,  114 ;  2  Abb.,  230.  Nor  will  they  be  proper,  in  rela- 
tion to  surplus  moneys  in  a  forelcosure  suit,  in  the  hands  of  an  officer  of 
the  court ;  the  regular  course  being  to  apply  by  motion,  or  petition,  in 
the  suit  itself.  Anon.^  1  C.  R.  (N.  S.),  211.  Such  an  officer,  it  was  there 
held,  is  not  a  person  or  corporation  within  the  meaning  of  the  section. 

As  to  the  power  of  the  court  to  compel  a  disclosure  of  property  in 
the  hands  of  a  third  party,  by  requiring  a  certificate  under  section  236, 
in  cases  where  an  attachment  has  been  originally  issued,  sec  Schieb  vs. 
Baldwin,  22  How.,  278 ;  13  Abb.,  469. 

§  298.  Order  for  Application  of  Property. 

Any  property,  discovered  in  the  hands  of  the  debtor  or  of  a  third  party, 
and  not  exempt  from  execution,  may,  under  section  297,  be  ordered  by 
the  judge  to  be  applied  to  the  satisfaction  of  the  judgment ; 

Except  as  to  the  personal  earnings  of  the  former,  within  sixty  days 
previous,  when  it  is  made  to  appear  that  such  earnings  are  necessary  for 
the  use  of  a  family,  supported  wholly  or  partly  by  his  labor. 

This  order  is  generally  applied  for  at  the  close  of  the  examination,  the 
debtor  or  third  party  examined  being  present  at  the  time,  in  which  case 
no  notice  will  be  necessary.  When  sought  to  be  obtained  at  any  other 
time,  or  upon  the  report  of  a  referee,  notice  should  be  given  to  the  party 
against  whom  it  is  proposed  to  be  taken. 

Being  a  part  of  the  proceedings,  it  can  only  be  made  to  the  individual 
officer  before  whom  those  proceedings  are  pending,  and  not  to  the  court ; 
except  only,  where  the  application  of  property  discovered  in  the  pos- 
session of  the  debtor  by  examination,  is  sought  under  the  second  clause 
of  section  292,  and  not  under  the  ordinary  examination.  In  this  case 
the  court,  as  such,  may  be  applied  to.  See  Bitting  vs.  Vandenhurgh^ 
17  How.,  80. 

The  application  will  not,  as  a  general  rule,  be  granted,  unless  the  case 
is  perfectly  clear  and  without  reasonable  doubt.  If  there  be  any  ques- 
tion as  to  ownership  of  the  property,  or  as  to  its  being  actually  in  the 
hands  or  under  the  control  of  the  debtor,  or  if  there  be  any  claim 
made  against  it,  which  is  not  clearly  collusive  or  fraudulent  upon  its  face, 
the  usual  course  will  be  to  deny  the  order,  leaving  the  plaintiff  to  his 
other  remedies,  either  by  means  of  a  receivership  and  an  action  by  the 
receiver,  or,  in  the  latter  of  the  above  categories,  by  levy  and  sale  under 
execution,  or  by  filing  a  creditor's  bill.     See  Sandford  vs.  Mosher^  13 
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How.,  137 ;  HaJl  vs.  McMaKcmy  10  Abb.,  103 ;  Dorr  vs.  Noxon^  5  How., 
29 ;  The  People  vs.  HurJhut,  5  How.,  446  ;  1  C.  R.  (N.  S),  75 ;  9  L.  0., 
245 ;  Coming  vs.  Tooker^  5  How.,  16 ;  Peters  vs.  KerVj  22  How.,  3. 

By  omitting  to  levy  in  due  season,  the  plaintiff  may  lose  all  rights 
against  property  assigned  to  another,  by  means  of  these  proceedings,  or 
an  action  grounded  upon  them.    See  Watroi^  vs.  Laihrop^  4  Sandf.,  700. 

An  order  will  not  be  proper,  to  compel  the  application  of  the  income 
of  a  trust-fund.  The  creditor  should  be  left  to  an  action  by  the  receiver. 
Stewart  vs.  Foster^  1  Hilt.,  505. 

The  same  is  the  case,  as  regards  property  in  the  possession  of  the 
defendant,  as  agent  of  a  third  person.  Vide  Hodman  vs.  Henry ^  17 
N.Y.,482. 

In  Caton  vs.  Southwelly  13  Barb.,  335,  it  was  considered  to  be  beyond 
the  power  of  the  judge  to  direct  property  acquired  by  the  debtor,  after 
the  commencement  of  the  proceedings,  to  bo  applied  in  satisfaction  of 
the  judgment.  Similar  views  are  also  entertained  in  Campbelly^,  Fader ^ 
16  How.,  275 ;  and  Potter  vs.  Low^  16  How.,  549. 

These  decisions  are  based  upon  the  strict  rules  of  the  former  practice 
with  reference  to  creditors'  bills,  rather  than  upon  the  terms  of  the  sec- 
tion now  in  question,  which,  to  a  certain  extent,  they  seem  to  ignore. 

Bxieh  vs.  White^  12  Abb.,  21,  lays  down,  on  the  contrary,  tiiat  the 
period  of  sixty  days,  during  which  personal  earnings  are  to  be  exempt, 
when  the  debtor  succeeds  in  bringing  himself  within  the  terms  of  the 
exception  made  by  the  section,  is  to  be  computed,  from  the  date  of  the 
order  for  application,  and  not  from  that  of  the  commencement  of  the 
proceeding.  This  construction  conflicts  with  the  stricter  nile,  as  laid 
down,  in  the  above  decisions,  in  Potter  vs.  Low  especially,  but  seems  to 
be  more  consonant  to  the  spirit  of  the  present  provisions,  which  are  evi- 
dently intended  to  give  an  effectual,  rather  than  a  technically  restricted 
remedy. 

In  Martin  vs.  Sheridan^  2  Hilt.,  5S6,  a  strict  construction  was  placed 
upon  the  exemption  in  question,  and  where,  although  the  defendant  tes- 
tified to  having  a  family  dependent  upon  him,  it  did  not  appear,  in 
fact,  that  he  contributed,  in  any  way,  to  its  support,  but,  on  the  con- 
trary, that  his  wife  supported  it  by  keeping  a  boarding-house,  his  earn- 
ings were  declared  not  to  be  exempt,  and  were  directed  to  be  applied. 

An  order  directing  a  partial  application  of  property  does  not,  in  any 
manner,  affect  the  debtor's  power  of  disposition  over  the  remainder, 
not  comprised  within  its  terms.  Havptman  vs.  Catling  1  E.  D. 
Smith,  729. 

As  to  the  similar  lien,  and  right  to  priority  of  payment,  acquired  by 
a  diligent  creditor,  on  proceedings  under  the  non-imprisonment  act|  see 
HdU  vs.  Kellogg^  2  Kern.,  325. 
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An  order  directing  the  application  of  moneys  in  the  hands  of  a  third 
party,  cannot  be  appealed  from  by  the  judgment-debtor.  Foster  vs. 
I^rince^  18  How.,  258;  8  Abb.,  407.  Nor  can  the  denial  of  such  an 
application  be  reviewed  in  that  form.  Joyce  vs.  Holbrooke  2  Hilt.,  94 ; 
7  Abb.,  338. 

In  proceedings  of  this  nature,  when  the  funds  are  in  the  hands  of  the 
defendant  himself,  and  there  is  no  dispute  as  to  the  ownership,  the 
proper  order  will  be,  that  he  pay  the  money,  or  apply  it  directly  to  the 
satisfaction  of  the  judgment.  Where,  however,  the  title  is  in  any  wise 
in  dispute,  the  proper  course  will  be  the  appointment  of  a  receiver, 
under  the  provisions  next  considered.  If  an  order  of  the  former  descrip- 
tion be  disobeyed  by  the  defendant,  the  precept  issues  to  commit  him 
directly.  Where,  however,  the  order  provides  that  he  pay  a  sum  of 
money  "in  satisfaction  of  the  judgment,"  non-payment,  on  demand  of 
a  receiver,  will  not  bring  him  into  contempt,  the  order  importing  a 
direct  payment  to  the  plaintiff,  or  to  some  one  directly  authorized  by 
him,  and  not  merely  by  the  court.  The  People  vs.  King^  9  How.,  97. 
See  too  Coming  vs.  Tooker^  5  How.,  16. 

Where  there  is  nothing  due  to  the  defendant,  from  the  party  against 
whom  the  application  is  made,  an  order  will  not,  of  course,  be  proper. 
McCormick  vs.  Kehoe^  7  L.  O.,  184. 

Where  an  order  of  this  nature  has  been  made,  and  not  complied  with, 
the  plaintiff  cannot  proceed  against  the  holder  of  the  money  by  direct 
action.  His  course  is  to  procure  the  appointment  of  a  receiver.  Pat- 
ten  vs.  Connahy  13  Abb.,  418. 

§  299.  Payment  by  Third  Party  to  Sherif. 

Analogous  to  the  power  of  directing  the  application  of  moneys  in  the 
hands  of  a  third  party,  is  the  power,  conferred  by  section  293,  enabling 
such  third  party  himself  to  make  such  application,  if  he  shall  so 
think  fit 

This  proceeding  being,  to  a  certain  extent,  in  the  nature  of  a  volun- 
tary, or,  at  the  very  lowest,  in  anticipation  of  a  compulsory  payment, 
by  the  party  resorting  to  this  course,  that  party  will  be  held  to  strict 
practice,  and,  unless  he  brings  himself  strictly  within  the  terms  of  the 
section,  the  sheriff's  receipt  will  be  no  protection  to  him. 

The  debt  must  be  fully  due,  and  not  in  an  inchoate  stage.  Thus,  a 
payment  to  the  sheriff,  of  the  amount  of  a  verdict,  for  damages,  in  favor 
of  the  execution-debtor,  against  the  party  making  such  payment,  imme- 
diately on  the  render  of  such  verdict,  and  before  judgment  was  entered 
up  and  perfected,  was  held  to  be  premature,  and  no  protection  to  the 
party  paying.    Davenport  vs.  Ludlow^  4  How.,  337 ;  3  0.  R.,  66.    But 
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when  actnally  reduced  into  jndgment,  Bnch  a  verdict  becomes  a  debt, 
and  a  payment  may  then  be  made  in  this  manner.  MdU&ry  vs.  Nor- 
ton, 21  Barb.,  424. 

Nor  will  such  a  payment  avail,  as  against  a  hand  fide  assignee  of  the 
claim,  so  undertaken  to  be  paid  by  a  party  so  indebted.  Countryman 
vs.  Boyer,  2  C.  R.,  4 ;  Robinson  vs.  Weeks,  6  How.,  161 ;  1 C.  R.  (N.  S.), 
811 ;  Lyman  vs.  Cariwright,  3  E.  D.  Smith,  117 ;  Richardson  vs.  Ains- 
worth,  20  How.,  521. 

A  payment  of  this  nature,  if  attempted  to  be  set  up  in  justification, 
must  be  specially  pleaded.     Calkins  vs.  Pa/iker,  21  Barb.,  275. 

And  the  party  setting  it  up,  will  be  held  to  strict  proof.  Handley 
vs.  Greene,  15  Barb.,  601. 

§  300.  Appointment  of  Heceiver. 

The  above  remedies  to  obtain  an  application  are,  as  already  stated, 
only  appropriate  to  cases,  where  the  right  to  the  amount  sought  to  be 
applied  is  clear  and  undisputed.  When  there  is  any  doubt  whatever 
upon  the  subject,  the  proper  course  will  be  the  appointment  of  a  re- 
ceiver, under  the  power  conferred  by  section  298. 

This  appointment  may  be  applied,  for,  either  at  the  close  of  the  exam- 
ination, while  the  judgment-debtor  is  present,  or  afterwards,  upon  the 
ordinary  notice  of  motion.  The  former  course  is  only  applicable,  where 
no  other  similar  proceedings  are  pending  against  the  defendant.  If 
there  be  such,  the  application  must,  in  all  cases,  be  made  on  notice  to 
the  plaintiff  or  plaintiffs  in  such  other  proceedings,  who  are  also  entitled 
to  notice  of  all  other  proceedings  in  relation  to  such  receivership. 

And,  although  not  specially  prescribed  by  the  section,  it  is  obnons 
that,  whenever  notice  is  given,  the  judgment-debtor  himself  should  also 
be  served.  Vide  Kemp  vs.  Hardijig,  4  How.,  178;  Dorr  vs.  Nown^ 
5  How.,  29  ;  Barker  vs.  Johnson,  4  Abb.,  435. 

It  is  not  necessary,  however,  to  serve  upon  other  creditors,  a  copy  of 
the  debtor's  examination.  A  simple  notice  of  motion  is  all  that  is 
requisite.     Todd  vs  Crooke,  4  Sandf.,  694  ;  1  C.  R  (N.  S.),  324. 

Wlien  proceedings  are  taken  against  the  debtor,  under  the  second 
clause  of  section  292,  the  appointment  may  be  made  at  once,  on  com- 
pleting the  examination  under  that  clause,  and  without  waiting  for  a 
return  of  the  execution.  People  vs.  HurJhut,  5  How.,  446 ;  1  C.  B. 
(N*.  S.),  75  ;  9  L.  O.,  245.  And  a  receiver  may  be  appointed,  under  a 
warrant,  as  well  as  under  an  order.     Wilson  vs.  Andrews,  9  How.,  39. 

Attention  must  be  paid  to  the  special  directions,  in  relation  to  the 
appointment  and  powers  of  a  receiver,  inserted  on  the  recent  amend- 
ment of  section  298  (1862).    The  order,  when  made,  must  now  be  filed 
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and  docketed  in  the  county  clerk's  office,  in  which  the  judgment-roll  is 
filed,  or  transcript  of  a  justice's  judgment  docketed,  and  is  recorded  in 
the  same  office.  A  certified  copy  of  that  order  must  be  delivered  to 
the  receiver,  and  he  is  vested  with  the  property  of  the  debtor,  from  the 
filing  and  recording  of  the  order.  He  is  subject  to  the  control  of  the 
court  in  which  the  judgment  was  obtained,  and,  where  such  judgment 
was  originally  rendered  in  a  justice's  court,  to  that  of  the  county  court 
of  such  county. 

A  receiver  under  these  proceedings  possesses,  generally,  the  ordinary 
powers  of  one  appointed  under  section  244,  to  which,  under  section  298, 
the  equitable  remedy  of  injunction  may  be  superadded.  Under  the 
same  section  no  more  than  one  can  be  appointed.  When  chosen,  such 
receiver  represents,  not  merely  the  party  in  whose  proceeding  he  is 
chosen,  but  the  general  body  of  creditors,  and  stands  in  the  position  of 
a  general  trustee  for  that  body.  He  is  to  administer  the  property 
vested  in  him,  under  the  direction  of  the  court,  for  the  benefit  of  all, 
first  discharging  those  debts  which  have  acquired  an  equitable  priority. 
Bosimich  vs.  Beizer^  10  Abb.,  197 ;  Porter  vs.  Williams^  5  Seld.,  142 
(149, 150) ;  12  How.,  107.  Nor,  when  once  appointed,  can  he  be  re- 
quired, as  of  course,  to  give  additional  security,  by  reason  of  the 
pendency  of  other  similar  proceedings.  See  Banks  vs.  Pottery  21 
How.,  469. 

When  appointed,  he  now  remains  under  the  control  of  the  court  as 
such.  See  amendment  of  1862,  above  noticed.  Before  that  amend- 
ment he  was  held,  on  the  contrary,  to  bo  under  that  of  the  judge  or 
officer  by  whom  he  was  appointed,  and  that  such  control  continued, 
until  the  final  order  for  application  of  the  funds  is  made.  WSber  vs. 
Bbbbi^j  13  How.,  382. 

When  there  is  any  doubt  as  to  ownership,  or  any  conflicting  rights 
are  claimed  with  respect  to  property  sought  to  be  reached,  the  appoint- 
ment of  a  receiver  will  be  the  proper  course.  See  above,  section  297, 
and  cases  there  cited.     See  also  People  vs.  Kinffj  9  How.,  97. 

It  is  not  essential  to  the  power  of  appointing  a  receiver,  that  property 
should  be  actually  disclosed,  upon  the  examination  of  the  debtor.  The 
creditor,  if  he  chooses,  may  still  take  his  order.  Myrei  case^  2  Abb., 
476 ;    Webb  vs.  Overman,  6  Abb.,  92. 

The  order  appointing  the  receiver,  should  specially  direct  the  delivery 
to  him  by  the  debtor  of  the  latter's  property.  If  this  direction  be 
omitted,  such  debtor  cannot  be  punished  as  for  a  contempt,  for  his 
refasal  to  deliver,  though  he  will  be  held  responsible  for  any  disposition 
of  such  property,  in  violation  of  the  collateral  injunction.  Watson  vs. 
Fiizsinimons,  6  Diier,  629.  Nor  can  the  receiver  claim  or  enforce 
payment  to  himself,  of  moneys  directed  by  order  to  be  paid  to  the  debtor. 
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The  People  vs.  King^  9  How.,  97.  In  Porter  v^,  Williams^  5  Seld.,  142 ; 
12  How.,  107 ;  affirming  same  case,  5  How.,  441 ;  1  C.  R.  (N.  S.),  144 ; 
9  L.  O.,  307,  it  was  held  that  no  formal  assignment  is  necessary  on 
the  part  of  the  debtor,  but  tliat  the  title  to  the  whole  of  his  property 
vests  in  the  receiver,  by  force  of  his  appointment,  when  perfected.  The 
express  provisions  of  the  last  amendment,  now  pat  this  beyond  a  doubt 
See,  before  that  amendment.  Sands  vs.  Roberts,  8  Abb.,  343. 

In  the  same  case  of  Porter  vs.  Williams,  6  Seld.,  142,  it  was  con- 
sidered that  the  appointment,  when  perfected,  operated  to  vest  in  the 
receiver,  the  real  as  well  as  the  personal  estate  of  the  debtor.  In  Cha- 
tauqiie  County  Bank  vs.  Pisley,  19  N.  Y.,  369  (a  case  of  receivership, 
under  section  244),  the  rule  is  thus  generally  laid  down  by  Com- 
stock,  J.,  p.  374 : 

"  Tlie  personal  estate  becomes  vested  in  the  receiver,  from  the  time, 
and  by  virtue  of  his  appointment ;  the  real  estate,  only  by  virtue  of  a 
conveyance  to  him,  which  the  court  has  power  to  compel ;  and,  in  this 
way,  the  satisfaction  is  worked  out." 

This  view  is  preferred,  and  applied  to  a  receiver  under  supplementaiy 
proceedings,  in  Moak  vs.  Coais,  33  Barb.,  498.  See  also,  doubts  enter- 
tained, in  The  People  vs.  Ilarlhut,  5  How.,  446  ;  1  C.  R.  (N.  S.),  75 ; 
9  L.  O.,  245  ;  and  We^  vs.  Fraser,  5  Sandf.,  653.  And  there  can  be 
no  doubt  that  the  better  course  will  be,  in  all  cases,  to  apply  for  and 
obtain  a  conveyance. 

No  actual  lien  is  acquired,  as  against  the  property  of  the  defendant, 
until  such  appointment  has  been  perfected.  Vide  JSdmonston  vs. 
McLoud,  16  N.  Y.,  543.  But,  when  so  perfected,  that  lien  dates  back 
by  relation,  to  the  making  of  the  original  order.  Porter  vs.  WiRia^au, 
supra  I  Putter  vs.  Tallis,  5  Sandf.,  610 ;  West  vs.  Praser,  5  Sandf., 
653  ;  Campbell  vs.  Genet,  2  Hilt.,  290.  These  cases  seem  to  overrule 
the  more  restricted  doctrine,  in  Voorhies  vs.  Seymour,  26  Barb.,  569 ; 
and  Conger  vs.  Sands,  19  How.,  8.  And,  by  section  298,  the  same  is 
now  specially  provided. 

And  such  retrospective  title  was  enforced,  as  against  a  levy  and  sale 
by  a  subsequent  creditor,  even  though  the  property  levied  on  had  been 
left  in  the  possession  of  the  judgment-debtor,  there  being  no  pretence 
of  fraud  or  collusion,  in  Fessenden  vs.  Woods,  3  Bosw.,  550. 

And,  generally,  the  title  of  a  receiver,  first  appointed,  will  prevail 
by  relation  to  the  date  of  his  original  appointment,  as  against  that  of 
another,  appointed  in  another  proceeding,  pending  an  appeal  from  the 
first,  the  original  order  being  subsequently  affirmed.  See  Deming  vs. 
New  York  Marble  Company,  12  Abb.,  66. 

But  such  title  does  not  work  any  prejudice  to  prior  liens.    Where, 
therefore,  a  receiver  had  taken  possession  of  and  sold  property,  pre- 


8UPPLEMENTABY  TO   EXECUTION. — §  300.  699 

viously  levied  upon  by  the  sheriff,  it  was  held  that  he  was  bound  to 
account  to  the  latter  for  the  proceeds.  In  re  North  American  Gutta 
Percha  Company,  17  How.,  549 ;  9  Abb.,  79. 

The  title  so  derived  does  not  extend,  however,  beyond  moneys  due  to 
or  property  owned  by  the  defendant  at  the  time.  No  right  passes  to 
future  acquired  property  or  earnings,  or  future  payments  under  an 
executory  contract.  Vide  McCormick  vs.  Kehoe^  7  L.  O.,  184 ;  Camp- 
heU  vs.  Foster,  16  How.,  275  ;  Potter  vs.  Low,  16  How.,  549  ;  Caton 
vs.  Southwell,  13  Barb.,  335  ;  Scott. ys.  Nevins,  6  Duer,  672 ;  Campbell 
vs.  Genet,  2  Hilt.,  290. 

Insurance  moneys  of  property  exempt  from  execution,  destroyed  by 
fire,  after  the  receiver's  appointment,  stand  in  the  same  position  of 
future  acquired  property,  and  cannot  be  reached,  except  through  the 
medium  of  a  fresh  proceeding.    Sands  vs.  Roberts,  8  Abb.,  343. 

Nor  will  it  be  proper  to  order  the  delivery  to  such  receiver,  of  prop- 
erty to  which  the  title  is  disputed.  He  should  be  left  to  his  action. 
RodmAin  vs.  Henry,  17  N.  Y.,  482 ;  Stewart  vs.  Poster,  1  Hilt.,  605. 

In  JSunn  vs.  Fonda,  2  C.  E.,  70,  it  was  held  that  a  non-resident 
judgment-debtor  may,  under  these  provisions,  be  compelled  to  convey 
property,  but  not  to  deliver  household  furniture,  in  use  by  him  out  of 
the  state,  and  that  such  a  party  is  entitled  to  the  same  benefit  of  ex- 
emption, as  to  property  out  of  the  state,  as  if  he  were  a  resident,  and 
the  property  within  the  state. 

A  receiver  will  not  be  allowed  to  sell  an  inalienable  life  interest  of 
the  judgment-debtor,  in  the  income  of  a  trust-fund,  provided  for  his 
maintenance.  All  that  he  can  claim  is  any  unappropriated  surplus  of 
such  income,  if  any,  in  the  hands  of  the  trustees,  and  not  necessary  for 
such  maintenance.  Nor  can  any  future  surplus  be  claimed  by  him  in 
that  capacity.  Such  surplus  can  only  be  reached,  by  means  of  a  cred- 
itors' bill,  making  the  trustees  parties,  and  by  an  order  in  the  nature 
of  a  sequestration,  in  anticipation  of  such  future  surplus,  beyond  what 
may  be  necessary  as  above,  from  time  to  time.  Scott  vs.  Nevins,  6 
Duer,  672.     See  likewise  Genet  vs.  Foster,  18  How.,  50. 

In  TenlroecJc  vs.  Sloo,  however,  13  How.,  28 ;  2  Abb.,  234,  the 
receiver  was  declared  entitled  to  claim  from  tlie  debtor,  an  assignment 
of  the  surplus  of  an  absolute  annuity,  not  already  disposed  of  by  him. 

And,  in  the  same  case,  a  cause  of  action  in  equity,  seeking  the  pay- 
ment of  ascertained  damages  for  breach  of  a  contract,  was  declared  to 
be  property,  and  to  pass  to  the  receiver ;  directions  being  given,  on  the 
one  hand,  to  prevent  inconvenience,  in  the  prosecution  of  such  suit  in 
the  name  of  the  defendant ;  and  the  latter  being  enjoined,  on  the  other, 
from  compromising  or  compounding  it,  or  from  making  any  other  dis- 
position, to  the  prejudice  of  the  plaintiff's  claim 
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Wliere  the  owner  of  goods  sold  by  an  auctioneer,  had  voluntarily 
allowed  the  latter  to  mix  up  the  sale  moneys  with  his  own  funds  in  a 
deposit  in  bank,  it  was  held  that  he  had  thereby  lost  any  special  lien, 
and  stood  only  in  the  position  of  a  general  creditor,  and  that  a  receiver, 
on  supplementary  proceedings  against  such  auctioneer,  was  entitled  to 
the  whole  sum  deposited.    Levy  vs.  Cavanagh^  2  Bosw.,  100. 

A  receiver,  if  he  sells  mortgaged  property,  to  which  the  debtor  has 
only  a  temporary  right  of  possession,  without  the  order  of  the  court, 
sells,  it  has  been  held  by  the  Superior  Court,  at  his  peril.  He  can  only 
sell  that  property,  for  such  interest  as  the  debtor  possesses,  and  is 
bound  to  do  so  in  one  lot,  so  that  it  can  be  followed  in  the  hands  of 
the  purchaser.  Manning  vs.  Monaghan^  1  Bosw.,  459.  The  reversal, 
at  23  N.  Y.,  539,  goes  upon  the  bare  ground  of  mistrial. 

The  duties  and  powers  of  the  receiver,  in  relation  to  such  property 
as  may  come  to  his  hands,  are  fully  defined  by  rule  92,  above  cited  in 
extenso.    Vide  supra^  section  290. 

His  possession  of  such  property,  when  appointed,  is  the  possession  of 
the  court,  and  cannot  properly  be  interfered  with,  by  means  of  a  collat- 
eral proceeding.    Van  Henssdaer  vs.  Emery^  9  How.,  135. 

The  measure  of  the  rights  of  a  receiver  over  the  choses  in  action  of 
the  debtor,  and  the  extent  to  which  the  court  will  support  his  acts, 
within  the  proper  exercise  of  his  discretion,  are  broadly  laid  down  in 
Drought  vs.  Cartiss^  8  How.,  56. 

{a.)  Action  by  Keceiveb. 

Whenever  a  third  party,  in  possession  of  property  of  the  judgment- 
debtor,  or  indebted  to  him,  claims  an  adverse  interest,  or  denies  the 
debt,  an  action  by  the  receiver  will  be  necessary,  and  is  the  only  admis- 
sible course.     Section  299. 

A  direction,  or  leave  to  commence  such  action,  should  be  applied  for 
at  the  time  of  examination,  or,  at  all  events,  before  its  commencement. 
The  same  course  had  better  be  taken,  with  reference  to  any  other  suit, 
which  the  receiver  may  find  it  expedient  to  bring,  in  order  to  the  due 
discharge  of  his  trust  (see  above,  book  V.,  chapter  V.) ;  although,  un- 
der rule  92,  he  has  general  powers  of  suing,  either  in  his  own  name, 
or  in  that  of  the  debtor.  By  taking  this  course,  he  will  avoid  any 
question,  as  to  his  liability  for  costs  of  the  proceedings,  if  unsuccessful. 
But,  if  he  prosecutes  in  good  faith,  ho  will  not  be  liable,  his  position 
being  that  of  a  person  authorized  by  statute  to  sue.  Code,  section  317. 
Vide  St.  John  vs.  Denison^  9  How.,  343. 

The  application  is,  of  course,  ex  parte,  suflScient  reasons  for  the  pro- 
ceeding being  shown,  either  on  the  face  of  the  examination  taken,  or 
upon  separate  afiidavit. 
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And,  at  the  Bame  time,  or  at  the  close  of  the  examination,  an  order 
should  be  taken,  enjoining  any  disposition  of  the  property  in  question, 
until  the  commencement  of,  and  pending  such  proceeding.  If  aggrieved 
by  such  order,  the  defendant  may  apply  for  a  modification  or  discharge 
of  it,  on  giving  security  to  the  judge's  satisfaction.     Section  299. 

The  bringing  of  an  action  will  be  necessary,  in  all  cases  falling 
directly  within  the  provision  of  the  section,  and  proper  in  all  others, 
whenever  there  exists  a  substantial  controversy  with  respect  to  the 
existence,  or  ownership  of  property,  claimed  to  be  reached  by  these  pro- 
ceedings, or  the  rights  of  the  parties  or  claimants  are  conflicting. 
Vide  Coming  vs.  Tooker^  5  How.,  16.  See  also  People  vs.  King^  9 
How.,  97 ;  Rodman  vs.  Henry ^  17  N.  Y.,  482  ;  Stewart  vs.  Foster^  1 
Hilt,  505. 

The  receiver  may  maintain  an  action,  in  the  nature  of  a  creditor's 
bill,  to  set  aside  a  fraudulent  assignment,  or  to  remove  any  similar 
obstruction,  in  the  way  of  the  realization  of  property  covered  by  his 
receivership.  He  stands  in  the  position  of  the  creditors,  whose  inter- 
ests he  represents,  and  is  entitled  to  the  same  remedies.  Porter  vs. 
WiUiaTns^  5  Seld.,  142 ;  12  How.,  107  ;  Bostwich  vs.  Beizer^  10  Abb., 
197  ;  Seymour  vs.  WUsonj  15  How.,  355  (357) ;  reversing  same  caee^  16 
Barb.,  294  ;  and  overruling  Jlayner  vs.  Fowler^  16  Barb.,  300. 

And  such  a  proceeding  is  his  only  remedy,  to  set  aside  a  completed 
sale,  impeached  by  him  on  the  ground  of  fraud.  He  cannot  justify  a 
forcible  seizure  of  the  property.     Brown  vs.  CrUmore^  16  How.,  527. 

§  301.  Cost^  of  Proceedings. 

Under  section  301,  the  judge  may  allow  to  the  judgment-creditor,  or 
to  any  party  examined,  whether  a  party  to  the  action  or  not,  witnesses' 
fees  and  disbursements,  and  a  fixed  sum,  in  addition,  not  exceeding 
$30,  as  costs. 

Ordinary  witnesses'  fees  and  disbursements  are  payable  at  once,  to 
any  party  examined ;  but  the  allowance  for  costs  cannot  be  claimed, 
until  the  proceeding  has  been  brought  to  a  close,  and  terminated  in 
favor  of  the  party  applying  for  it.  Davie  vs.  Turner^  4  How.,  190. 
But  such  allowance  cannot  be  asked  for,  it  seems,  as  against  a  mere 
witness,  not  a  party,  or  against  whom  no  relief  is  sought,  under  section. 
294.     Same  case. 

The  plaintiff,  on  the  proceeding  being  so  terminated  by  the  discov- 
ery of  property,  may  be  allowed  the  fees  he  has  been  liable  to  pay  to 
his  witnesses,  and  the  referee,  if  any,  his  disbursements  for  exemplifica- 
tion of  records,  serving  subpoenas,  and  the  like,  and  a  fixed  sum  besides, 
not  exceeding  $30,  as  his  costs,  such  sum  being  probably  intended  to 
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cover  the  whole  expense  paid  to  his  attorney  in  conducting  the  pro- 
ceedings. Same  case.  And  the  allowance  so  made,  may  be  ordered  to 
be  paid  by  the  receiver,  out  of  the  fund :  Webber  vs.  HMne^  13  How., 
382 ;  the  same  case  deciding  that  the  order  need  not,  necessarily,  be 
made  at  the  time  of  the  appointment  of  the  receiver,  but  may  be  deferred 
till  the  final  winding  up  of  the  proceedings. 

In  Ro88  vs.  Chussman,  3  Sandf.,  670 ;  1  C.  R  (N.  S.),  91,  the  costs 
of  a  contempt  were  added  to  those  of  the  supplementary  proceedings, 
and  the  defendant  ordered  to  stand  committed,  until  payment  of  the 
whole  was  made. 

The  thirty  dollars  allowance  includes  all  counsel  fees,  or,  if  allowed 
in  that  form,  instead  of  as  costs  eo  nomine^  it  will  stand.  See  Jlvlsovcr 
vs.  WUee^  11  How.,  446. 

If  no  property  be  discovered  on  the  examination,  the  plaintiff  may  be 
ordered  to  pay  costs  to  the  judgment-debtor,  unless  he  can  show  some 
reason  for  having  required  him  to  submit  to  the  examination.  Anony- 
mous, 1  C.  R.  (N.  S.),  113  ;  nvl8cn)er  vs.  Wiles,  11  How.,  446.  But, 
the  latter  cannot  claim  costs,  on  a  dismissal  of  the  proceedings,  nor 
unless  he  has  been  actually  examined.  Engle  vs.  Bormeau,  2  Sandf., 
679 ;  3  C.  R,  205. 

In  Anonymmis,  11  Abb.,  108,  it  was  decided  that,  where  a  third 
party  has  been  examined  without  success,  he  will  be  entitled  to  a  full 
allowance.  Also  that,  where  he  has  always  been  willing  to  pay  over 
the  fund,  and  has  only  sought  to  protect  himself  i^ainst  a  double 
claim,  he  should  be  allowed  reasonable  costs  out  of  the  fund,  as  in  cases 
of  interpleader.  See  also  Hulsover  vs.  Wiles,  11  How.,  446 ;  Davis  vs. 
Turner,  4  How.,  190,  supra. 

§  302.  Enforcement  of  Ordere. 

The  subject  of  process  of  contempt  has  been  already  anticipated  in 
the  last  chapter,  section  287,  to  which  the  reader  is  accordingly  referred 

And  the  question  of  the  jurisdiction  of  the  oiBcers  before  whom  these 
proceedings  are  maintainable,  has  been  likewise  treated  in  the  present, 
section  291. 

The  power  to  punish,  being  expressly  given  to  the  judge  before  whom 
the  proceedings  are  pending  (see  section  302),  that  power  is  exercised 
by  him  individually,  and  not  as  a  member  of  the  court.  An  attach- 
ment will,  therefore,  be  valid,  though  made  returnable  before  him  at 
his  own  office,  or  elsewhere  out  of  court.  In  re  Smethurst,  2  Sandf., 
724 ;  3  C.  E.,  65.  ^ 

His  jurisdiction  in  the  matter,  takes  rise  from  the  original  order. 
Mere  technical  irregularities,  rendering  any  portion  of  the  intermediate 


SUPPLEMENTARY   TO   EXECUTION, §    302.  703 

proceediDgs  merely  voidable,  and  not  void,  and  not  taken  advantage  of 
at  the  time,  will  not  affect  the  ultimate  remedy.  Myers  vs.  Janes^  3 
Abb.,  301 ;  EeUy  vs.  McCormicJc,  2  E.  D.  Smith,  503. 

Nor  will  the  defendant  be  justified  in  disobeying  a  merely  erroneous 
order.  But,  if  such  order  be  null,  he  will  not  then  be  in  contempt, 
as,  being  void,  it  cannot  be  enforceable.  Arctic  Fire  Insurance  Com- 
pany vs.  Hichs^  7  Abb.,  204. 

The  remedy  by  process  of  contempt,  will  not  be  granted,  unless  the 
plaintiff  makes  out  a  clear  case  against  the  defendant.  Potter  vs.  LoWy 
16  IIow.,  549.  Or,  for  the  non-performance  of  an  act,  not  required  in 
terms  by  the  order.    Watson  vs.  Fitzsimmons^  5  Duer,  629. 

If  the  contempt  of  the  defendant  be  excusable,  the  fine,  so  far  as  it  is 
intended  as  a  punishment,  may  be  nominal.  Arctic  Fire  Insuraruie 
Company  vs.  JSickSy  7  Abb.,  204.  But,  if  the  plaintiff  have  been  put 
to  expense  for  counsel  or  referee's  fees,  payment  of  those  expenses  may 
be  imposed.  See  Hoss  vs.  Chussman^  2  Sandf.,  670;  1  C.  R.  (N. 
S.),  91. 

As  to  the  recitals,  which  may  be  sufficient  in  an  order  for  commit- 
ment, see  Reynolds  vs.  McElhone^  20  How.,  454 ;  The  People  vs.  KeUy^ 
22  How.,  309 ;  13  Abb.,  459. 

The  form  and  incidents  of  such  an  order,  differ  in  no  respect  from 
those  on  the  enforcement  of  any  other  order  made  in  the  suit.  See 
above,  section  287. 

But  the  period  of  imprisonment  is  unlimited  by  the  section,  and  the 
power  may  be  exercised  in  the  judge's  discretion,  even  though  the 
defendant  deny  on  oath,  that  he  has  any  property  to  be  affected  by  the 
order.    In  re  Pester^  2  C.  R.,  98. 

This  case  was  decided  before  the  amendment  of  1851.  Under  sec- 
tion 302,  as  it  now  stands,  the  defendant  has  his  remedy  by  means  of 
an  application  to  be  discharged,  in  case  of  his  inability  to  perform  the 
act,  or  to  endure  the  imprisonment. 

Such  application  may  be  made  on  his  behalf,  either  to  the  court  or 
judge  committing  him,  or  to  the  court  in  wliich  the  judgment  was  ren- 
dered. It  must  be  upon  the  usual  notice  to  the  plaintiff,  the  circum- 
stances calling  for  the  interposition  of  the  court  must  be  fully  set  forth 
in  the  moving  affidavits,  and  those  affidavits  must  bring  the  case  indis- 
putably, within  one  or  other  of  the  categories  imposed  by  the  section. 

Tlie  plaintiff  will,  of  course,  be  entitled  to  resist  the  motion,  and  to 
offer  affidavits  in  disproof  of  the  statements  of  the  moving  party,  or  to 
show  a  state  of  facts  under  which  the  imposition  of  terms  will  be  proper, 
and  also  tending  to  show  the  nature  of  those  proper  to  be  imposed) 
which,  by  the  section  itself,  rest  clearly  in  the  discretion  of  the  court  or 
judge. 
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OF  APPEALS  m  GENERAL, 


§  303.  Statutory  Provisions. 

The  subject  of  Appeals  is  regulated  by  title  XI.,  part  IL  of  the 
Code. 

Of  that  title,  the  first  chapter  relates  to  appeals  in  general  The 
second,  with  the  exception  of  the  first  section,  regulates  the  manner  in 
which  security  is  to  be  given,  in  those  to  the  higher  jurisdictions.  The 
remaining  three  chapters,  and  the  section  above  alluded  to,  are  appli- 
cable to  appeals  from  specific  tribunals. 

It  is  proposed  to  cite,  in  this  chapter,  the  provisions  of  general,  and, 
in  the  chapters  succeeding,  those  of  specific  application. 

The  first  chapter  of  the  title  in  question  runs  thus : 

Chafteb  L 

AppedU  in  OeneraL 

§  323.  (271.)  Writs  of  error  in  civil  actions,  as  they  have  heretoforo 
existed,  are  abolished,  and  the  only  mode  of  reviewing  a  judgment,  or  order, 
in  a  civil  action,  shall  be  that  prescribed  by  this  title. 

The  same  subject  is  further  provided  for  in  section  457,  inserted  on 
the  amendment  of  1849,  and  running  thus : 

§  457.  No  writ  of  error  shall  be  hereafter  issued  in  any  case  whatever. 
Wherever  a  right  now  exists  to  have  a  review  of  a  judgment  rendered,  or 
order  or  decree  made,  before  the  first  day  of  July,  1 848,  such  review  can 
only  be  had  upon  an  appeal  taken  in  the  manner  provided  by  this  act ;  and 
all  appeals  heretofore  taken  from  such  judgments,  orders,  or  decrees,  under 
the  provisions  of  the  Code  of  Procedure,  which  are  still  pending  in  an  appel- 
late court,  and  not  dismissed,  shall  be  valid  and  effectual    But  this  section 
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shall  not  extend  the  right  of  review  to  any  case  or  question  to  which  it  does 
not  now  extend,  nor  the  time  for  appealing,  nor  shall  it  apply  to  a  case 
where  a  writ  of  error  has  been  already  issued. 

§  324.  (272.)  An  order,  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the  judge  who  made 
it,  or  may  be  vacated  or  modified  on  notice,  in  the  manner  in  which  other 
motions  are  made. 

§  325.  (273.)  Any  party  aggrieved  may  appeal,  in  the  cases  prescribed  in 
this  title. 

§  326.  (274.)  The  party  appealing,  shall  be  known  as  the  appellant,  and 
the  adverse  party  as  the  respondent.  But  the  title  of  the  action  shall  not  be 
changed,  in  consequence  of  the  appeal. 

§  327.  (275.)  An  appeal  must  be  made,  by  the  service  of  a  notice  in 
writing  on  the  adverse  party,  and  on  the  clerk,  with  whom  the  judgment  or 
order  appealed  from  is  entered,  stating  the  appeal  from  the  same  or  some 
specified  part  thereof.  When  a  party  shall  give,  in  good  faith,  notice  of 
appeal  from  a  judgment  or  order,  and  shall  omit,  through  mistake,  to  do 
any  other  act,  necessary  to  perfect  the  appeal  or  to  stay  proceedings,  the 
court  may  permit  an  amendment,  on  such  terms  as  may  be  just. 

« 

The  first  sentence  only,  constituted  the  section  in  1848.  The  second  was  added  bj  amend- 
ment in  1S49. 

§  328.  (276.)  Upon  the  appeal  allowed  by  the  second  and  third  chapters 
of  this  title  being  perfected,  the  clerk  with  whom  the  notice  of  appeal  is 
filed  shall,  at  the  expense  of  the  appellant,  forthwith  transmit  to  the  appel- 
late court  a  certified  copy  of  the  notice  of  appeal  and  of  the  judgment-roU ; 
or  if  the  appeal  be  from  an  order,  a  certified  copy  of  such  order,  and  of  the 
papers  upon  which  the  order  was  granted. 

The  first  portion  of  the  section  was  in  the  original  Gode;  the  concluding  part,  in  relation  to 
the  return  on  an  appeal  from  an  order,  was  added  by  amendment  in  1858. 

§  329.  (277.)  Upon  an  appeal  from  a  judg  ent,  the  court  may  review 
any  intermediate  order,  involving  the  merits,  and  necessarily  affecting  the 
judgment. 

§  330.  (278.)  Upon  an  appeal  from  a  judgment  or  order,  the  appellate 
conrt  may  reverse,  affirm,  or  modify  the  judgment  or  order  appealed  from 
in  the  respect  mentioned  in  the  notice  of  appeal,  and  as  to  any  or  all  of  the 
parties,  and  may,  if  necessary  or  proper,  order  a  new  trial.  When  the 
judgment  is  reversed  or  modified,  the  appellate  court  may  make  complete 
restitution  of  all  property  and  rights  lost  by  the  erroneous  judgment. 

Dates,  as  it  stands,  from  1849.  In  1848,  the  last  sentence  was  absent  The  words,  ''and 
as  to  all  or  any  of  the  parties,"  were  also  omitted  in  the  first 

• 

§  331.  (279.)  The  appeal  to  the  Court  of  Appeals,  under  subdivision  2  of 
section  11  of  this  Code,  must  be  taken  within  sixty  days  after  written  notiee 
of  the  order  shaU  have  been  given  to  the  party  appealing ;  every  other 
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appeal  allowed  by  the  second  and  third  chapters  of  this  litle  muBt  be  taken 
within  two  years  after  the  judgment  shall  be  perfected  by  filing  the  judg- 
ment-roU. 

Dates  as  it  stands  from  the  amendment  of  1858. 

In  1857,  the  section  did  not  provide  at  all  as  to  appeals  under  subdivision  2  of  secUon  11, 
i.  e.,  appeals  to  the  Court  of  Appeals  from  orders. 
Before  that  year  the  time  was  "within  two  years  after  the  judgment.** 

§  332.  (280.)  The  appeal  allowed  by  the  fourth  chapter  of  this  title,  most 
be  taken  within  thirty  days  after  written  notice  of  the  judgment  or  order 
shall  have  been  given  to  the  party  appealing. 

In  the  original  Code  only  ten  days  were  giyen ;  the  period  was  extended  to  thirty  upon  tbe 
amendment  of  1849. 

The  following  provision  is  made  as  to  appeals  in  old  equity  cases,  bv 
section  460 : 

§  460.  An  appeal  may  be  takeu  from  any  final  decree  entered  upon  the 
direction  of  a  single  judge,  in  any  suit  in  equity  pending  in  the  Supreme 
Court,  on  the  first  day  of  July,  1847,  at  any  time  before  the  first  day  of 
November,  1852.  But  this  provision  shall  not  apply  to  cases  where  a 
rehearing  has  already  been  had  or  ordered,  or  to  the  case  of  a  decree 
entered  before  the  passage  of  this  act,  and  to  review  which  no  attempt  is 
good  faith  has  been  or  shall  have  been  made,  within  thirty  days  after  notice 
of  the  entry  of  such  decree.  Such  appeal  shall  be  taken  in  the  manner  pro- 
vided in  sections  327  and  348.  In  all  cases  of  appeal  to  the  Court  of 
Appeals,  in  actions  which  were  originally  commenced  in  the  late  Court  of 
Chancery  of  this  state,  the  Court  of  Appeals  shall  review  the  cause  upon  the 
facts  and  the  law,  without  any  statement  or  specification  of  facts  found,  or 
any  exception  taken  at  the  trial  of  any  or  either  of  them.  And  it  shall  be, 
and  is  hereby  declared  to  be  the  duty  of  the  Court  of  Appeals,  in  any  and 
all  such  cases,  to  review  the  whole  matter  upon  the  evidence  as  well  as  the 
law. 

This  section  was  first  introduced  on  the  amendment  of  1849,  the  latter  clauses,  in  relatkm 
to  the  Court  of  Appeals,  being  omitted.  Those  clauses  were  added  on  the  amendniMit  d 
1S68.  In  1851  and  1852,  the  previous  portions  were  altered,  by  extension  of  the  time  of 
limitation  originally  prescribed. 

Chapter  IE.  is  entitled  "Appeals  to  the  Court  of  Appeals."  The  firet 
section,  hpwever,  is  the  only  one  which  is  strictly  confined  to  appeals 
of  that  nature.  Those  which  follow,  334  to  343,  inclusive,  i*elate  to  the 
security  to  be  given,  and  are  made  generally  applicable  to  appeals 
from  judgments  to  the  Supreme  Court  from  an  inferior  court,  bj'  section 
345  (294),  providing  thus : 

Security  must  be  given  upon  such  appeal,  in  the  same  manner,  and  to  the 
same  extent,  as  upon  appeal  to  the  Court  of  Appeals. 

And  also  to  appeals  from  judgments,  or  appeals  from  a  single  judge 
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to  the  general  term  of  the  Bame  court,  by  the  following  clanse,  forming 
part  of  section  348 : 

^'  Sueh  an  appeal,  however,  does  not  stay  the  proceedings,  unless  security  be 
given,  as  upon  an  appeal  to  the  Court  of  Appeals,  and  such  security  be  re- 
newed as  in  cases  required  by  section  335,  on  motion  to  tlie  court  at  special 
term,  or  unless  the  court,  or  a  judge  thereof  so  order,  which  order  may  be 
made,  upon  such  terms  as  to  security,  or  otherwise,  as  may  be  just,  such  se- 
curity not  to  exceed  the  amount  required  upon  an  appeal  to  the  Court  of 
Appeals." 

The  sections  of  chapter  11.,  thus  made  generally  applicable  to  the 
above  extent,  run  as  follows : 

§  834.  (283.)  To  render  an  appeal  effectual  for  any  purpose,  a  written  un- 
dertaking must  be  executed  on  the  part  of  the  appellant,  by  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and  damages  which 
may  be  awarded  against  him  on  the  appeal,  not  exceeding  two  hundred  and 
fifty  dollars ;  or  that  sum  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of  the  appeal.  Such 
undertaking  or  deposit  may  be  waived  by  a  written  consent  on  the  part  of 
the  respondent. 

§  335.  (284.)  If  the  appeal  be  from  a  judgment  directing  the  payment  of 
money,  it  shall  not  stay  the  execution  of  the  judgment,  unless  a  written  un- 
dertaking be  executed  on  the  part  of  the  appellant  by  at  least  two  sureties, 
to  the  effect  that  if  the  judgment  appealed  from,  or  any  part  thereof,  be 
affirmed  or  dismissed,  the  appellant  will  pay  the  amount  directed  to  be  paid 
by  the  judgment,  or  the  part  of  such  amount  as  to  which  the  judgment  shall 
be  aflSrmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which  shall  be 
awarded  against  the  appellant  upon  the  appeal.  Whenever  it  shall  be  made 
satisfactorily  to  appear  to  the  court  that,  since  the  execution  of  the  under- 
taking, the  sureties  have  become  insolvent,  the  court  may,  by  rule  or  order, 
require  the  appellant  to  execute,  file,  and  serve  a  new  undertaking  as  above ; 
and,  in  case  of  neglect  to  execute  such  undertaking  within  twenty  days  after 
the  service  of  a  copy  of  the  rule  or  order  requiring  such  new  undertaking, 
the  appeal  may,  on  motion  to  the  court,  be  dismissed  with  costs. 

Altered  by  the  insertion  of  the  words  "  or  dismissed,"  in  the  first  clause,  on  the  amendment 
of  1862 ;  otherwise  that  clause  has  come  down  unchanged.  The  second  was  added  on  the 
amendment  of  1859. 

g  336.  (285.)  If  the  judgment  appealed  from,  direct  the  assignment  or 
delivery  of  documents  or  personal  property,  the  execution  of  the  judgment 
shall  not  be  stayed  by  appeal,  unless  the  things  required  to  be  assigned  or 
delivered  be  brought  into  court,  or  placed  in  the  custody  of  such  officer  or 
receiver  as  the  court  shall  appoint ;  or  unless  an  undertaking  be  entered  into 
on  the  part  of  the  appellant,  by  at  least  two  sureties,  and  in  such  amount  as 
the  court,  or  a  judge  thereof,  or  county  judge  shall  direct,  to  the  effect  that 
the  appellant  vriH  obey  the  order  of  the  appellate  court  upon  the  appeal 
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Dates  from  1849.    Substantiallj  the  same  in  1848. 

§  337.  (286.)  If  the  judgment  appealed  from,  direct  the  execution  of  a 
conveyance,  or  other  instrument,  the  execution  of  the  judgment  shall  not 
be  stayed  by  the  appeal,  until  the  instrument  shall  haye  been  executed  and 
deposited  with  the  clerk  with  whom  the  judgment  is  entered,  to  abide  the 
judgment  of  the  appellate  court. 

§  338.  (287.)  If  the  judgment  appealed  from  direct  the  sale  or  delivery  of 
possession  of  real  property,  the  execution  of  the  same  shall  not  be  stayed, 
unless  a  written  undertaking  be  executed  on  the  part  of  the  appellant,  with 
two  sureties,  to  the  effect  that,  during  the  possession  of  such  property  by  the 
appellant,  he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereoD; 
and  that,  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the  use  and 
occupation  of  the  property,  from  the  time  of  the  appeal  until  the  delivery  of 
possession  thereof,  pursuant  to  the  judgment,  not  exceeding  a  sum  to  be  fixed 
by  a  judge  of  the  court  by  which  judgment  was  rendered,  and  which  shall 
be  specified  in  the  undertaking.  When  the  judgment  is  for  the  sale  of  mort- 
gaged premises,  and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  shall  also  provide  for  the  payment  of  such  deficiency. 

§  339.  (288.)  Whenever  an  appeal  is  perfected,  as  provided  by  sections  335, 
336,  337,  and  338,  it  stays  all  further  proceedings  in  the  court  below,  upoo 
the  judgment  appealed  from,  or  upon  the  matter  embraced  therein ;  but  the 
court  below  may  proceed  upon  any  other  matter  included  in  the  action,  and 
not  affected  by  the  judgment  appealed  from.  And  the  court  below  may,  in 
its  discretion,  dispense  with  or  limit  the  security  required  by  sections  three 
hundred  and  thirty-five,  three  hundred  and  thirt^ii-six,  and  three  hundred  and 
thirty-eight,  when  the  appellant  is  an  executor,  administrator,  trustee,  or 
other  person  acting  in  another's  right ;  and  may  also  limit  such  security  to 
an  amount  not  less  than  fifty  thousand  dollars,  in  the  cases  mentioned  in  sec- 
tions three  hundred  and  thirty-six,  three  hundred  and  thirty-seven,  and  three 
hundred  and  thirty-eight,  where  it  would  otherwise,  according  to  those  sec- 
tions, exceed  that  sum. 

Tbo  first  clause  was  in  the  original  Code,  a  trifling  verbal  alteration  being  made  in  1849 
The  second  branch  of  the  section  was  added  by  amendment  in  1851. 

§  340.  (289.)  The  undertakings  prescribed  by  sections  334,  335,  336,  and 
338,  may  be  in  one  instrument  or  several,  at  the  option  of  the  appellant ;  and 
a  copy,  including  the  names  and  residence  of  the  sureties,  must  be  served  on 
the  adverse  party,  with  the  notice  of  appeal,  unless  a  deposit  is  made,  as  pro- 
vided in  section  334,  and  notice  thereof  given. 

The  first  portion  of  the  section  was  in  the  original  Code ;  the  second,  providing  for  the  ser- 
vice of  a  copy,  was  added  upon  the  amendment  of  1849. 

§  341.  (290.)  An  undertaking  upon  an  appeal  shall  be  of  no  effect,  unless 
it  be  accompanied  by  the  affidavit  of  the  sureties,  that  they  are  each  worth 
double  the  amount  specified  therein.  The  respondent  may,  however,  except 
to  the  sufficiency  of  the  sureties,  within  ten  days  after  notice  of  the  appeal; 
and  unless  they  or  other  sureties  justify  before  a  judge  of  the  court  below, 
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or  a  ooanty  jadge,  as  prescribed  by  sections  195  and  106,  within  ten  dayti 
thereafter,  the  appeal  shall  be  regarded  as  if  no  undertaking  had  been  given. 
The  justification  shall  be  upon  a  notice  of  not  less  than  five  days. 

Dates,  as  it  stands,  from  1849.    In  1848,  the  provisions  were  somewhat  different. 

§  842.  (291.)  In  the  cases  not  provided  for  in  sections  335,  336,  337,  338, 
and  339,  the  perfecting  of  an  appeal,  by  giving  the  undertaking  mentioned 
in  section  334,  shall  stay  proceedings  in  the  court  below  upon  the  judgment 
appealed  from,  except  that,  where  it  directs  the  sale  of  perishable  property, 
the  court  below  may  order  the  property  to  be  sold,  and  the  proceeds  there 
of  to  be  deposited  or  invested,  to  abide  the  judgment  of  the  appellate  court. 

§  343.  (292.)  The  undertaking  must  be  filed  with  the  clerk,  with  whom 
the  judgment  or  order  appealed  from  was  entered. 

§  304.    OenercH  Incidents. 

The  remarks  in  the  present  chapter  will  be  strictly  confined  to  appeals 
in  the  courts  of  higher  jurisdiction ;  those  from  the  decision  of  a  justice 
or  court  of  analogous  powers,  have  so  many  peculiar  features  incident  to 
them,  that  the  simpler  course  will  be  to  separate  them  from  the  others, 
and  to  devote  one  chapter  exclusively  to  that  branch  of  the  subject. 

(a.)  ABOLinoN  of  WsTr  of  Ebbor. 

This  abolition,  as  effected  by  sections  323  and  457,  above  cited,  is 
complete,  so  far  as  regards  all  appeals  whatever  in  civil  actions,  not 
already  commenced,  before  the  coming  into  operation  of  the  Code  of  1849. 
In  those,  should  any  exist,  in  which  a  writ  of  error  was  actually  issued 
before  that  date,  the  ancient  practice  is  still  applicable.  Vide  Teall  vs. 
Van  Wyck^  10  Barb.,  376.  See  also,  as  to  the  operation  of  the  Code  of 
1848,  Dunlop  vs.  Edwards^  3  Comst.,  341 ;  3  C.  R,  197. 

It  has  been  decided  by  the  Court  of  Appeals,  that  the  right  to  issue  a 
writ  of  error  is  still  existent,  and  that  such  is  the  only  mode  of  obtaining 
a  review  by  that  court,  in  cases  of  Tnandamus :  Becker  vs.  The  People^ 
18  N.  Y.,  487 ;  or  of  judgment  on  an  award :  laaaca  vs.  Beth  Hamedrash 
Society,  19  N.  Y.,  584. 

The  reasoning  of  these  cases  seems  to  include  a  large  portion  of  the 
class  of  special  proceedings.  It  seems  questionable,  however,  whether 
the  provisions  of  section  1  of  chapter  270  of  1854,  p.  592,  which  provides 
that  "  an  appeal  may  be  taken  to  the  general  term  of  the  Supreme  Court 
or  the  Superior  Court,  or  Court  of  Common  Pleas  of  the  city  and  county 
of  New  York,  fi:om  any  judgment,  order,  or  final  determination,  made  at 
a  special  term  of  either  of  said  courts,  in  any  special  proceeding  therein," 
were  not  overlooked  by,  or  omitted  to  be  brought  to  the  notice  of  the 
tribunal  in  question.  This  provision,  when  taken  in  connection  with 
subdivision  3  of  section  11,  would  seem  to  give  an  appeal  in  such  eases, 
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and,  if  aii  appeal  will  b'e,  it  seems  clear  that  a  writ  of  error  will  not,  un- 
der the  operation  of  the  concluding  clause  of  section  471,  there  relied  on 
as  containing  the  old  practice. 

An  appeal,  being  a  substitute  for  the  writ  of  error,  brings  under  the 
consideration  of  the  appellate  court,  the  same  class  of  questions  as  were 
formerly  cognizable  under  the  latter  proceeding.  Morgan  yb.  JSruee,  1 
C.  R.  (N.  S.),  364. 

{h.)  Appellants. 

Under  section  325,  an  appeal  may  be  taken  "  by  any  party  aggrieved." 

The  former  restriction  as  to  writs  of  error,  under  which  all  parties 
against  whom  judgment  was  rendered  were  obliged  to  join,  a  mode  of 
procedure  being  devised  to  compel  that  joinder  (see  2  R.  S.,  592,  593, 
sections  7  to  18  inclusive),  is  abolished  by  the  Code,  and  any  party,  against 
whom  judgment  may  have  been  rendered,  may  now  maintain  an  appeal, 
as  regards  his  own  interest,  whether  his  co-plainti&  or  co-defendants  do 
or  do  not  join.  See  Mattison  vs.  Jones^  9  How.,  152 ;  Oeraud  vs.  Stagg^ 
4  E.  D.  Smith,  27 ;  10  How.,  369.  The  latter  case  seems  to  overrule 
FarreU  vs.  Calkins,  10  Barb.,  348  (354),  note. 

A  portion  of  the  provisions  of  the  above  statutes  above  allnded  to 
(article  I.,  title  HI.,  chapter  IX.,  part  IH.,  2  R.  S.,  591  to  602  inclusive), 
may  probably  still  be  referred  to,  as  furnishing  a  definition  as  to  who 
may  or  may  not  be  considered  as  being  a  party  aggrieved  by  the  judg- 
ment    See  sections  2  to  5,  inclusive  of  that  title ;  2  R.*S.,  591,  592. 

Under  these  provisions  a  writ  of  error  might  be  brought : 

1.  By  the  party  against  whom  the  judgment  was  rendered.  Section  2, 
subdivision  1. 

2.  By  his  executors  or  administrators,  if  dead,  and  the  judgment 
aiFected  personal  assets.    IMd.j  subdivision  2. 

3.  By  his  heirs  or  devisees,  where  the  judgment  affected  the  title  to 
real  estate.    Ibid.j  subdivision  3. 

4.  By  a  reversioner  or  remainder-man,  in  an  action  relating  to  real 
property,  brought  against  a  tenant  for  life  or  for  years.  IMd.,  subdi- 
vision 4. 

5.  By  the  party  in  favor  of  whom  the  judgment  was  rendered,  or  his 
pereonal  i*epresentatives,  heirs,  or  devisees.    Section  3, 

6.  By  the  attorney-general,  on  behalf  of  the  people. 

7.  By  9,fe7ne  covert  and  her  husband  jointly,  on  a  judgment  recovered 
against  the  former,  either  before  or  after  marriage. 

As  to  the  right  of  representatives  to  maintain  an  appeal,  or  to  be 
substituted  as  appellants,  in  one  already  pending,  see  Miller  vs.  Ounn^ 
7  How.,  159 ;  Hastings  vs.  McEinley^  8  How.,  175 ;  Beach  vs.  Oregoryy 
9  Abb.,  203  (208) ;  1  Hilt.,  261. 
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Bnt  an  appeal  cannot  be  taken  by  a  person  not  standing  in  the  position 
of  a  party  to  the  record,  or  the  representative  of  such  a  party,  in  respect 
of  a  wholly  collateral  interest.     See  McMin  vs.  ITanause^  2  Abb.,  390. 

Nor  by  a  person  standing  merely  in  the  position  of  amicus  curia. 
K  B.  vs.  E.  C.  jB.,  28  Barb.,  299 ;  8  Abb.,  44. 

Kor  will  a  party  be  admitted  to  prosecute  an  appeal  informA  pau- 
peris.   Ostrander  vs.  Harper^  14  How.,  16. 

Although  by  assuming  the  character  of  an  appellant,  a  defendant 
becomes  the  moving  party  in  the  further  proceedings,  his  position  as  a 
party  is  not  changed,  nor  can  he  be  compelled  to  give  security  for  costa 
under  the  Revised  Statutes.    Johnson  vs.  Yeomans^  S  How.,  140. 

(c.)  TrrLE  OP  Appeal. 

• 

Although  the  nomenclature  of  appellant  and  respondent  is  used,  the 
title  of  the  action  is  not  to  be  changed.  Same  case^  section  326,  supra. 
But  this  only  applies  to  the  order  of  parties,  and  not  to  the  name  or 
style  of  the  court.  All  papers  subsequent  to  the  notice,  should  accord- 
ingly be  entitled  in  the  appellate,  and  not  in  the  original  tribunal.  See 
Clickman  vs.  PUckma/n^  1  Comst.,  611 ;  3  How..  365 ;  1  C.  K.,  98. 

{d).  Appeal,  rrs  Effect  and  Extent. 

An  appeal,  when  taken,  will  only  lie  for  error  in  the  adjudication 
itself,  and  not  in  respect  of  mere  questions  of  irregularity  in  point  of 
form,  not  affecting  the  merits.  The  remedy  in  such  cases  is  by  motion 
in  the  court  below.  Johnson  vs.  Camley^  6  Seld.,  570  (579) ;  IngersoU 
vs.  JSostwick,  22  N.  Y.,  425 ;  Wetherhead  vs.  AUen,  28  Barb.,  661 ; 
Mtoell  vs.  JDodge,  33  Barb.,  336  (338). 

An  appeal  must  be  brought  in  good  faith.  Thus,  where  one  had  been 
taken  to  the  Court  of  Appeals,  in  violation  of  a  stipulation  that  the 
decision  of  the  general  term  should  be  final,  it  was  dismissed  on  motion. 
Townsend  vs.  Masterson^  Smith  and  SvncUii/r  SUme  Dressing  Compa/nyj 
15  N.  Y.,  587. 

It  will  only  lie  from  an  actual  and  existent  proceeding.  Where, 
therefore,  on  one  appeal,  an  order  allowing  a  supplemental  complaint 
was  reversed,  another,  taken  from  an  order  sustaining  a  demurrer  to 
that  complaint,  was  held  to  fall  with  it,  and  was  dismissed  without 
costs.  GuUd  vs.  Parsons^  16  How.,  382.  See  also  as  to  no  appeal 
lying,  in  cross-actions  where  there  was  no  final  judgment  entered  in  one 
case,  and  no  sufficient  exception  taken  in  the  other.  Lawrence  vs.  Fovh 
ler,  20  How.,  407. 

To  maintain  an  appeal  against  a  judgment,  the  appellant  must  waive 
all  benefit  which  he  might  derive  under  it,  connected  with  the  subject- 
matter  in  question.    If  he  attempts  to  enforce  any  provisions  in  his 
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favor,  of  a  connected  or  dependent  nature,  his  appeal  will  be  dismissed. 
JSennett  vs.  Van  Syckd^  18  N.  Y.,  481.  So  too,  where  an  order  had 
been  made  for  a  new  trial,  unless  the  plaintiff  would  remit  a  part  of  his 
recovery,  it  was  held  that  he  could  not  appeal,  and  retain  the  benefit 
of  the  alternative  judgment.  Lanman  vs.  The  Lewiston  Railroad  Com- 
pamy^  18  K.  Y.,  493.  See  also,  as  to  an  appeal  from  an  order,  Madway 
vs.  Oraham,  4  Abb.,  468  ;  Fed  vs.  EUioU^  16  How.,  483. 

In  Highee  vs.  WesUake^  however,  4  ]^em.,  281,  tlds  principle  was 
restricted  to  mattei*s  directly  affecting  the  interest  of  the  appellant,  and 
a  creditor,  who  had  received  the  amount  allowed  to  him  by  a  decree  of 
distribution,  was  held  competent  to  maintain  an  appeal,  to  review  col- 
lateral allowances  made  to  other  parties. 

And  the  taking  of  an  appeal  will  not,  it  has  been  held,  waive  the  ben- 
efit of  a  previously  noticed  motion,  to  set  aside  the  judgment  appealed 
from.     ClumpJia  vs.  Whiting^  10  Abb.,  448. 

Payment  of  a  judgment  does  not  preclude  an  appeal  from  it,  unless 
such  payment  was  by  way  of  compromise  and  agreement  to  settle  the 
controversy.     Wells  vs.  Danforth^  1  C.  R.  (N.  S.),  415. 

Although  relief  might  be  properly  extended  to  the  respondent,  still 
the  appellate  court  cannot  administer  it,  where  no  counter-appeal  is 
made  by  him.  Rooney  vs.  Second  Avenue  RaiLroad  Companyy  18 
N.  Y.,  368  (371) ;  ReU  vs.  Holferd,  1  Duer,  58  ;  Ward  vs.  Kalhfiemh, 
21  How.,  283. 

And,  if  the  appeal  as  taken  be  partial,  only  that  portion  of  the  judg- 
ment or  order  appealed  from  can  be  reviewed.  KeUey  vs.  Western^  2 
Comst.,  500 ;  Robertson  vs.  RvUions^  1  Kern.,  243. 

It  will,  on  the  contrary,  be  error  for  the  appellate  court  to  adjudicate 
upon  any  matter,  unless  the  whole  question,  as  regards  the  rights  of  all 
parties  interested,  is  before  them.  Matter  of  Empire  City  Rank,  18 
N.  Y.,  199 ;  8  Abb.,  192,  note.  Nor  can  any  adjudication  be  made,  upon 
points  not  raised  upon  the  trial  in  the  court  below.  See  Mills  vs.  Van 
VoorhiSj  20  N.  Y.,  412  (422) ;  10  Abb.,  152.  Or  upon  objections 
waived  by  an  omission  to  demur.  Mosselman  vs.  Caen^  34  Barb.,  66 ; 
21  How.,  248. 

But  this  rule  does  not  hold  good,  as  regards  an  incurable  defect  in  the 
complaint,  not  reached  by  evidence  given  upon  the  trial,  so  as  to  war- 
rant an  amendment.  Cole  vs.  Rltmt^  2  Bosw.,  116.  Nor  as  r^ards 
an  objection,  substantially  raised  by  the  pleadings,  but  not  passed  upon 
in  form  at  the  trial.    Zyon  vs.  Manley^  18  How.,  267 ;  10  Abb.,  337. 

On  an  appeal,  when  taken,  every  reasonable  presumption  will  he  to 
sustain  the  judgment  of  the  court  below,  and  none  will  be  indulged 
against  it.  Carman  vs.  PvltZy  21  N.  Y.,  647;  Low  vs.  Payne,  i 
Oomst,  247.    So  also,  as  to  the  jurisdiction  of  such  court,  unless  it 
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appears  from  the  record  to  have  been  legally  impossible.    Bidwell  vs 
Aetor  Mutual  Insurance  Company^  16  N.  T.,  263. 

An  appeal  from  a  judgment,  only  brings  np  the  questions  of  law 
connected  with  it.  The  denial  of  a  motion  for  a  new  trial  cannot  be 
brought  up  upon  the  same  occasion,  unless  the  order  denying  it  be 
separately  appealed  from.  Fry  vs.  Bennett^  16  How.,  385  (391) ;  7 
Abb.,  352  ;  2  Bosw.,  684 ;  Hustings  vs.  McKinley^  8  0.  K.,  10 ;  Ma/r- 
quhwrt  vs.  La  Farge^  5  Duer,  559. 

But,  though  an  appeal  may  be  irregular,  still,  if  the  whole  question 
has  been  argued  by  the  parties  and  passed  upon  by  the  court,  the 
defects  may  be  waived  and  the  decision  stand.  There  is  no  want  of 
jurisdiction.    D'^Ivemois  vs.  Leavitt^  8  Abb.,  59. 

Nor  will  a  judgment  be  reversed,  in  respect  of  any  matter  of  mere 
informality,  amendable  by  the  court  below,  and  such  amendment  may 
be  supplied  by  the  appellate  tribunal.  Lake  Ontario^  Aub^um,  and 
New  York  BaUroad  Compamy  vs.  Marvine^  18  N.  Y.,  585.  See  also, 
as  to  an  appeal  from  an  intermediate  order,  informally  brought  up,  but 
actually  passed  upon  on  a  general  hearing.  State  of  New  York  vs.  The 
Mayor^  cfec,  of  New  York^  3  Duer,  119  (154,  &c.).  Such  order  was  in 
fact  an  order  necessarily  affecting  the  judgment.     Section  329. 

But  an  amendment  can  only  be  made,  for  the  purpose  of  upholding, 
not  for  that  of  impeaching  the  judgment  appealed  from.  See  WiUiams 
vs.  Birchy  6  Bosw.,  674. 

It  has  been  held  that  an  appeal  cannot  be  dismissed,  even  though  no 
case  or  exceptions  be  made,  as  there  may  be  errors  on  the  record  itself, 
which  the  appellate  court  will  review.  See  Bankin  vs.  Pinej  4  Abb., 
309 ;  Bdbmson  vs.  Hudson  Bwer  Bailroad  Company^  1  Hilt.,  144 ; 
3  Abb.,  115 ;  Brown  vs.  Heacock^  9  How.,  345 ;  Mills  vs.  Thursby 
(No.  10),  i2  How.,  385  ;  2  Abb.,  432.  It  seems,  however,  that  in  the 
Court  of  Appeals,  errors  of  this  nature  cannot  be  reviewed,  unless  they 
have  been  made  the  subject  of  actual  determination  at  a  general  term 
of  the  court  below.     Vide  Lake  vs.  CHhson^  2  Comst.,  188 ;  3  How.,  420. 

The  voluntary  dismissal  of  an  appeal,  is  no  bar  to  the  bringing  of  a 
fresh  one  by  the  appellant,  within  the  original  time  of  limitation. 

As  to  the  power  of  the  court  to  effect  a  virtual  consolidation  of  seve- 
ral appeals  in  the  same  matter,  by  granting  an  order  that  all  abide  the 
result  of  one  argument,  see  Toll  vs.  Thmruis^  15  How.,  315.  But  an 
order  to  stay  proceedings  will  not  be  granted.    Sams  case. 

(«.)  PSEFEBENOE   ON. 

The  following  are  entitled  to  be  heard  in  preference,  and  may  be 
moved  out  of  their  order  in  the  calendar : 
Appeals  taken  in  actions  against  a  corporation,  on  a  note  or  other 
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evidence  of  debt,  for  the  absolute  payment  of  money,  on  demand,  or  at 
any  particular  time.    2  R.  S.,  459,  section  11. 

So,  in  actions  by  the  attorney-general  for  the  impeachment  of  mano- 
rial titles,  under  the  resolution  of  the  10th  of  April,  1848.  Chapter 
128  of  1850,  p.  200. 

Appeals  in  criminal  cases.  Bule  13,  Court  of  Appeals ;  rale  48, 
Supreme  Court. 

Appeals  in  suits  to  which  the  people  are  a  party,  where  notice  to 
such  effect  shall  have  been  given  by  the  attorney  for  the  state.  Chapter 
37  of  1858,  section  1,  p.  65. 

Appeals  in  actions  in  which  executors  or  administrators  are  sole 
plaintiffs  or  sole  defendants,  or  which  prevent  the  issuing  of  letters  tes- 
tamentary or  of  general  administration.     Chapter  167  of  1860,  p.  270. 

§  305.  Jvdgment  07i  Appeal. 

The  powers  of  the  court,  on  awarding  judgment,  are  defined  by  sec- 
tion 330,  as  above  cited  :  ''  The  appellate  court  may  reverse,  afSrm,  or 
modify  the  judgment  or  order  appealed  from,  in  the  respect  mentioned 
in  the  notice  of  appeal,  and  as  to  all  or  any  of  the  parties ;  and  mar, 
if  necessary,  order  a  new  trial.  And,  when  a  judgment  is  reversed  or 
modified,  it  may  make  complete  restitution." 

Where  the  notice  of  appeal  is  limited  in  its  nature,  the  powers  of  the 
court  in  awarding  judgment,  are  limited  to  the  same  extent.  Onlv 
such  pai*ts  of  the  judgment  as  are  appealed  from,  can  be  reviewed. 
Kdsey  vs.  Western^  2  Comst.,  500.  Nor  can  a  judgment  be  afiirmed,  as 
to  part  of  the  amount  recovered,  and  reversed  as  to  the  residue,  as 
between  the  same  parties,  where  a  new  trial  is  granted,  as  to  the  part 
which  is  reversed.  Story  vs.  The  New  York  and  Harlem  Railroad 
Company^  2  Seld.,  85. 

It  is  true  that  an  appellate  court  may,  in  some  cases,  modify,  or  evai 
reverse  part  of  a  judgment  or  decree,  not  embraced  in  the  appeal,  but 
this  proceeding  can  only  be  justified,  where  the  modification  or  reversal 
is  necessary,  to  render  the  decree,  as  finally  pronounced,  entirely  con- 
sistent. BeU  vs.  Holford^  1  Duer,  58.  But,  as  a  general  rule,  a 
respondent  cannot  obtain  relief,  even  though  otherwise  proper,  where 
he  has  omitted  to  take  a  counter-appeal  on  his  own  part.  Same  eate, 
Rooney  vs.  Second  Avenue  Railroad  Company^  18  N.  Y.,  368  (371). 

Under  the  powers  conferred  by  the  above  section,  the  court  may  now 
reverse  a  judgment,  against  an  appellant,  suffering  it  to  stand  as  against 
another  party  in  the  same  interest,  who  has  omitted  to  appeal.  Getiuid 
vs.  Stagg,  4  E.  D.  Smith,  27 ;  10  How.,  369 ;  overruling  FarrM  vs. 
CaUdnSy  10  Barb.,  348  (354),  note. 
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And,  on  the  reversal  of  judgment  as  to  one,  and  affirmance  of  it  as 
to  another  appellant,  costs  will  be  awarded  in  favor  of  the  former,  in 
the  absence  of  any  special  reason  to  the  contrary.  Montgomery  County 
Bank  vs.  Albany  City  Banh^  3  Seld.,  459. 

The  questions  as  to  the  mode  in  which  judgment  should  be  entered 
on  appeal  have  been  already  considered,  and  the  cases  cited  above,  in 
book  XI. 

On  the  subject  of  restitution,  as  above  prescribed,  it  is  laid  down  in 
jEstus  vs.  Baldvnn,  9  How.,  80,  that,  when  the  judgment  of  the  appel- 
late court  is  given  for  the  appellant,  absolutely  aild  finally,  no  new  trial 
being  ordered,  it  is  imperative  upon  the  court  to  order  restitution  of  all 
that  the  appellant  has  lost,  including,  as  there  laid  down,  all  costs  which 
he  has  incurred  since  the  outset  of  the  action.  See  likewise,  ShericUm 
VB.  Mann^  5  How.,  201 ;  3  C.  R,  213. 

The  motion  for  restitution  should  be  made  before  the  entry  of  judg- 
ment, of  which  it  then  becomes  a  part,  and  execution  may  be  issued  to 
enforce  it.    Kennedy  vs.  O^Brien^  2  E.  D.  Smith,  41. 

In  the  same  case,  it  was  held,  that  no  action  would  lie  for  an  amount 
proper  to  be  restored,  upon  the  mere  decision  of  the  appellate  court, 
before  the  actual  entry  of  judgment.  But,  after  such  judgment,  the 
amount  may  be  recovered,  either  by  proceeding  in  the  suit  itself,  or  by 
separate  action.  The  remedies  are  cumulative.  Lott  vs.  Swezey^  29 
Barb.,  87. 

§  306.  Notice  of  Appeal. 

An  appeal  is  taken,  by  means  of  this  proceeding,  as  provided  for  by 
section  327.  It  must  state  the  nature  of  the  appeal,  and  whether  taken 
from  the  whole  or  some  part  of  the  judgment  or  order  impeached,  and, 
if  from  part,  must  specify  what  part.  It  must  be  served  upon  the 
adverse  party,  and  also  on  the  clerk  with  whom  the  judgment  or  order 
is  entered. 

When  taken  from  the  whole  of  a  judgment  or  order,  no  special  state- 
ment wUl  be  necessary ;  it  will  be  sufficient  to  give  the  notice  in  that 
form. 

Nor  need  any  grounds  be  assigned,  even  when  the  appeal  is  partial. 
It  is  enough,  if  the  notice  specify  what  part  of  the  judgment  or  order  is 
intended  to  be  reviewed.  See  WiUo7i  vs.  AUen^  3  How.,  369 ;  2  C.  R., 
26 ;  7  L.  O.,  288. 

But  the  portion  intended  to  be  impeached,  must  be  distinctly  speci- 
fied, and  the  specification  must  be  sufficiently  large,  to  comprehend  all 
provisions  capable  of  being  drawn  into  question  on  the  argument. 
Great  care  should  be  bestowed  on  framing  the  notice,  in  this  respect, 
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as  no  part  of  the  judgment  or  order,  not  actually  appealed  from,  can  be 
reviewed.  See  Kdsey  vs.  Western^  2  Comst.,  500 ;  RdberUon  vb.  £%dr 
lionSj  1  Kern.,  243.  See,  however,  highly  liberal  doctrine,  as  to  the 
power  of  supplying  a  defect  of  that  nature,  by  reference  to  an  under- 
taking served  at  the  same  time.  People  vs.  TwrbeH^  17  How.,  120. 

Nor,  as  above  noticed,  can  any  relief,  however  proper,  be  given  to  a 
party  who  has  not  appealed  in  form.  See  Rooney  vs.  Second  Avenu4 
Railroad  Company^  18  N.  Y.,  368  (371),  and  BeiU  vs.  Holfordj  1  Duer. 
68,  cited  in  last  section. 

Although  power  is  given,  on  appeal  from  a  judgment,  for  the  review 
of  collateral  orders  necessarily  affecting  it  (see  section  329),  yet  such 
orders  must  also  be  appealed  from  in  form,  either  by  the  same  or  by  a 
separate  notice,  or  they  cannot  be  reviewed.  See  Fry  vs.  JSefinett,  16 
How.,  385  (391) ;  7  Abb.,  352 ;  2  Bosw.,  684 ;  Bastings  vs.  MeKiniey, 
3  C.  R.,  10,  and  Marqiihart  vs.  La  Farge^  5  Duer,  559,  also  there  cited. 

When  notice  of  appeal  is  given,  to  the  Court  of  Appeals,  from  an 
order  granting  a  new  trial,  under  the  special  power  conferred  by  section 
11,  subdivision  2,  it  must,  as  provided  by  that  section,  ^'  contain  an 
assent,  on  the  part  of  the  appellant,  that,  if  the  order  be  aflSrmed,  judg- 
ment absolute  shall  be  rendered  against  the  appellant."  Such  assent 
cannot  be  qualified,  in  any  manner,  or  so  as  to  retain  the  benefit  of  any 
provision  in  the  original  order,  allowing  the  appellant  to  take  an  alter- 
native judgment  for  a  reduced  amount.  If  attempted,  the  appeal  will 
be  bad.    Lanman  vs.  Lewiston  Railroad  Company^  18  N*.  Y.,  493. 

The  notice  must,  as  will  be  seen,  be  served,  both  on  the  adverse 
party,  and  on  the  clerk  of  the  court  in  which  the  judgment  is  entered. 
If  omitted  to  be  served  on  either,  within  due  time,  the  defect  will  be 
fatal,  and  is  one  that  cannot  be  waived.  WestcoU  Vs.  JPlaUy  1  C.  R^ 
100 ;  The  People  vs.  Eldrid^e,  7  How.,  108. 

Being  a  proceeding  in  the  court  below,  it  should  be  there  entitled, 
and  should  be  served  upon  the  attorney,  not  upon  the  party.  If  served 
on  the  latter,  and  he  does  not  appear,  so  as  to  give  the  court  jurisdiction, 
the  appeal  will  be  a  nullity.  The  objection,  being  jurisdictional,  is 
one,  too,  that,  if  not  waived,  may  be  taken  at  any  time.  See  Tripp  va. 
De  Bow,  5  How.,  114 ;  3  C.  E.,  163. 

Service  on  the  attorney,  may  be  made  by  mail,  with  its  usual  inci- 
dents, where  otherwise  admissible.  DorUn  vs.  ZevnSj  7  How.,  132. 
But  not  so  as  to  service  on  the  clerk  of  the  court,  to  render  which  reg- 
ular, the  notice  must  have  been  actually  received  by  him,  within  the 
time  limited  for  appealing.  Orittenden  vs.  AdamM^  5  How.,  310 ;  3 
C.  E.,  145 ;  1  C.  E.  (N.  S.),  21.  The  defect  was,  however,  held  to  be 
amendable,  but,  whether  the  principles  there  laid  down  are  generally 
sustainable,  to  their  fall  extent,  is  doubtful. 
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Where  an  nndertaking  is  requisite,  a  copj  of  that  undei'taking  must 
bo  simultaneously  served.  See  below,  under  that  head.  Where  a 
deposit  is  made,  in  lieu  of  an  undertaking,  under  section  334,  notice  of 
that  deposit  must  be  similarly  given  (section  340).  Where,  under  sec- 
tion 337,  a  conveyance  or  other  instrument  has  been  executed,  and 
deposited  with  the  clerk;  or  where,  under  section  336,  the  subject- 
matter  of  the  action  has  been  brought  into  court,  or  delivered  to  a 
receiver  or  oflScer,  in  lieu  of  an  undertaking,  as  thereby  authorized, 
notice  of  a  compliance  with  those  directions,  must  also  be  given  at  the 
same  time. 

On  service  of  notice  of  appeal,  and  of  a  proper  undertaking,  the 
appeal  is  perfected,  and  the  time  within  which  the  return  of  the  court 
below  must  be  filed,  commences  to  run,  without  regard  to  any  subse- 
quent justification  of  the  sureties.  ThompBon  vs.  BlanGhard^  2  Comst., 
561 ;  4  How.,  210. 

An  admission  of  due  service,  waives  all  objections,  even  that  of  a 
notice  not  having  been  given  in  due  time.  Sti'v/ver  vs.  Ocean  In8ti- 
rance  Oompany^  2  Hilt.,  475 ;  9  Abb.,  23. 

An  appeal,  taken  by  service  of  the  notice  on  the  same  day  on  which 
the  judgment  was  entered,  and  before  the  hour  when  the  costs  were 
adjusted  and  the  judgment-roll  filed,  was  decided  to  be  good,  in  Bly- 
denhirgh  vs.  Cotheal,  4  Comst.,  418 ;  5  How.,  200 ;  3  0.  K,  216 :  "  As 
a  general  rule,  the  court  does  not  inquire  into  fractions  of  a  day,  except 
for  the  purpose  of  guarding  against  injustice." 

But,  if  taken  in  anticipation  of  such  entry,  describing  the  judgment 
as  entered  on  the  day  of  trial,  it  will  be  clearly  irregular.  Bradley  vs. 
Yan  Zandt,  3  C.  R.,  217. 

Where  the  appeal  is  taken  to  the  general  term  of  the  same  court,  a 
simple  notice  will  be  sufficient,  though,  of  course,  no  stay  will  be 
effected.  But,  where  the  appeal  is  from  a  lower  to  a  higher  jurisdiction, 
it  will  be  ineffectual  for  any  purpose,  unless  the  notice  be  accompanied 
by  the  undertaking  provided  for  in  section  334.  See  also  section  345. 
Vid'C  Cushman  vs.  Martiney  13  How.,  402 ;  6  Duer,  660. 

A  notice,  when  served,  is  amendable,  in  respect  of  defects  which  do 
not  destroy  its  substantial  character.  Fry  vs.  BenneU,  16  How.,  385 
(391) ;  7  Abb.,  352 ;  2  Bosw.,  684.  And  mere  formal  errors  may  be 
disregarded.  The  People  vs.  TarbeU^  17  How.,  120 ;  Lake  Ontario^ 
Aidmm,  and  Jfew  York  BaUroad  Compa/ny  vs.  Marmne^  18  N.  Y., 
585  (587). 

In  Shermam,  vs.  WeUs^  14  How.,  522,  it  was  held  that  the  service  of 
a  case  and  exceptions,  might  be  held  as  constituting  an  informal  notice 
of  appeal,  sufficient  to  support  an  amendment,  allowing  the  filing  of  a 
formal  notice,  nwno  pro  i/wno^  and  this  is  treated  as  a  settled  question  in 
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the  first  district  of  the  Supreme  Court ;  in  Jackson  vs.  Fassett^  3S  Barb., 
645  ;  21  How.,  2Y9  ;  12  Abb.,  281.  Similar  relief  was  granted  by  the 
Superior  Court,  but  upon  strict  terms,  and  as  going  to  the  extreme  vei^ 
of  judicial  discretion,  in  JeUinghavs  vs.  The  New  York  Insurance  Com- 
pany^ 5  Bosw.,  678.  In  the  New  York  Common  Pleas,  however,  a 
similar  application  has  been  denied,  on  the  general  doctrine  that  the 
courts  have  no  power  to  relieve  from  an  omission  to  appeal,  as  laid 
down  in  Humphreys  vs.  Chamberlain^  1  Kern.,  274 ;  Hdmes  vs.  Wood- 
fjoa/rd^  unreported. 

As  to  the  power  conferred  by  the  concluding  clause  of  section  327, 
to  allow  omissions  in  perfecting  an  appeal  to  be  corrected,  when  notice 
shall  have  been  given  in  good  faith,  see  Aldrich  vs.  Ketchum^  12 
L.  0.,  319. 

A  motion  to  dismiss  an  appeal,  on  the  ground  of  defects  in  the  notice, 
or  on  any  other  technical  grounds,  cannot  be  entertained  by  the  court 
below  ;  it  must  be  made  to  the  appellate  tribunal.  Bradley  vs.  Van 
Zandt,  3  C.  B.,  217 ;  McMahon  vs  Hiarrisan^  S  How.,  360 ;  JLentUhon 
vs.  The  Mayor  of  New  York,  3  Sandf.,  721 ;  1  C.  R  (N.  S.),  111. 

§  307.  lAmUcAixme  as  to  Time. 

These  limitations,  as  imposed  by  section  331  and  332,  must  be  care- 
fully observed. 

They  are,  as  will  appear  by  a  reference  to  those  sections,  as  follows : 

1.  An  appeal  to  the  Court  of  Appeals  from  a  judgment,  or  an  appeal 
to  the  Supreme  Court  from  the  judgment  of  a  court  of  inferior  jurisdic- 
tion, must  be  taken  within  two  years. 

Those  two  years  commence  to  run  from  the  time  when  the  judgment 
appealed  from  was  perfected,  by  filing  the  judgment-roll.  See,  how- 
ever, condition  imposed,  as  to  appeals  on  action  commenced  in  one  of 
the  lower  jurisdictions,  by  subdivision  3  of  section  11. 

2.  An  appeal  to  the  Court  of  Appeals,  from  an  order  made  before 
judgment,  but  in  effect  determining  the  action,  or  from  one  granting 
or  refusing  a  new  trial  (see  section  11,  subdivision  2),  must  be  taken 
within  sixty  days.  Those  sixty  days  commence,  from  the  time  when 
written  notice  of  such  order  has  been  given  to  the  party  appealing. 

3.  But  appeals  to  that  court,  from  final  orders,  in  a  specifld  prooe^ug, 
or  in  an  action,  after. judgment  (see  section  11,  subdivision  3),  would 
seem  to  be  entitled  to  the  full  period  of  two  years.  There  is,  however, 
great  awkwardness  in  the  framing  of  section  331,  as  to  this  class  of 
orders.  The  case  seems,  in  fact,  not  to  be  provided  for,  as  to  appeals 
from  orders,  in  special  proceedings  where  no  judgment  exists,  and 
most  impeifectly  and  unsatisfactorily  as  to  orders  after  judgment.    The 
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case  of  such  an  order,  made  more  than  two  years  after  the  filing  of  the 
judgment-roll,  a  contingency  by  no  means  impossible,  may  be  instanced 
ae  an  example  of  this  imperfection. 

4.  Appeals  to  the  general  term  of  the  same  court,  whether  from  a 
judgment  or  from  an  order,  must  be  taken  within  thirty  days.  Those 
thirty  days  commence,  from  the  time  when  written  notice  of  such 
judgment  or  order  has  been  given  to  the  party  appealing. 

No  written  notice  is  requisite  to  set  the  time  running,  in  the  first  of 
the  above  four  classes.  The  third  of  them  seems  unprovided  for. 
The  limitation  is  clearly  two  years,  but  the  section  does  not  provide 
from  what  time  those  two  years  are  to  run.  There  is  no  judgment- 
roll  in  either  case,  consequential  upon  the  order  appealed  from ;  and  to 
hold  that  the  time  for  appealing  from  an  order,  made  in  an  action,  after 
judgment,  runs,  not  from  any  date  having  reference  to  the  making  of 
tliat  order,  but  from  the  filing  of  the  original  judgment-roll  in  the 
action,  might  possibly  involve  a  total  failure  of  the  rights  to  appeal 
at  all. 

A  reasonable  construction  would  be  that,  whether  the  statute  requires 
it  in  terms  or  not,  written  notice  of  such  an  order  ought,  in  all  cases, 
to  be  given,  and  that  the  time  of  limitation  should  run  from  the  service 
of  such  notice,  as  in  classes  2  and  4  of  the  above. 

To  set  the  time  running,  in  those  cases  where  such  a  notice  is 
requisite,  the  giving  of  such  notice  must  be  actual,  by.  due  service 
of  it  in  writing,  or  it  will  be  wholly  ineflcctual  for  that  purpose. 
An  omission  to  make  such  service  will  amount,  in  fact,  to  an  in- 
definite extension  of  the  adversary's  time  to  appeal. 

Such  notice  cannot  be  given  at  all  by  anticipation,  nor  unless  the 
judgment,  or  order,  an  appeal  from  which  is  sought  to  be  limited, 
has,  at  the  time,  been  actually  perfected,  by  entry  and  filing  of  the 
judgment-roll  in  the  former,  or  by  entry  of  the  order  in  the  latter 
case.  See  Fry  vs.  Bennett^  16  How.,  385 ;  7  Abb.,  352 ;  2  Bosw., 
684.  See  also  Leavy  vs.  Rdb^is^  2  Hilt.,  285 ;  8  Abb.,  310  ;  Shemnam, 
vs.  WelU^  14  How.,  522  (527) ;  Bank  of  Geneva  vs.  Hotchkias^  5  How., 
478;  1  C.  R  (N.  S.),  153;  McMahon  vs.  Harrison,  5  How.,  360; 
Bradley  vs.  Van  Zandt,  3  C.  K.,  217.  And  a  stay  of  proceedings 
before  judgment  will  prevent  such  a  notice,  or  will  render  it  irregular, 
if  actually  given  pending  such  stay.  Bagley  vs.  Smith,  2  Sandf.,  650. 
But  a  stay  after  judgment  has  been  held  not  to  have  any  effect  as 
an  extension.     Benouil  vs.  Harris,  2  Sandf.,  641 ;  2  C.  K.,  71. 

Unless  such  notice  be  regularly  served,  and  regular  in  itself,  no 
amount  of  knowledge  of  the  judgment  or  order,  on  the  part  of  the 
intended  appellant,  will  avail  to  set  the  time  running.  The  pro- 
ceeding is  in  derogation  of  a  right,  and  the  party  seeking  to  limit 
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that  right  on  the  part  of  his  adversary,  will  be  held  to  strict  practice. 
Fry  vs.  Bennett,  16  How.,  385 ;  T  Abb.,  352 ;  2  Bosw.,  684 ;  Tarka  vs. 
Peck,  17  How.,  192 ;  Staring  vs.  Jones,  13  How.,  423.  Such  notice 
has  been  held  necessary,  even  when  the  appeal  is  taken  from  a  judg- 
ment or  order  entered  by  the  appellant  himself.  Hankin  vs.  JPine, 
3  Abb.,  309. 

Even  where  an  order,  after  entry,  has  been  resettled,  a  fresh  copy 
must  be  served,  and  the  time  to  appeal  will  not  commence  to  ran 
imtil  such  latter  service.    Bovmian  vs.  Earle,  3  Duer,  691. 

If  any  delay  take  place  in  the  entry  of  judgment,  the  party  desiring 
to  appeal  may  compel  the  other,  by  motion,  to  perfect  his  judgment; 
and  his  proper  and  only  course  will  be  to  make  an  application  tor  tbat 
purpose.  This  view  is  distinctly  held  in  the  cases  of  The  JScmk  of 
Geneva  vs.  Hotchkiss,  and  McMahon  vs.  Ha/rrison,  above  cited ;  and 
also  in  Lentilhon  vs.  The  Mayor  of  New  York,  3  Sandf.,  721 ;  1  C.  B. 
(N.  S.),  111.  See  also  Code,  section  350,  as  to  the  power  of  a  party 
desiring  to  appeal  from  an  order  made  at  chambers,  to  require  it  to  be 
entered  with  the  clerk  for  that  purpose. 

The  period  from  which  an  appeal  from  a  judgment  to  the  higher 
jurisdiction  commences  to  run,  is  now  clearly  fixed  by  section  331. 
Before  the  amendment  of  1858,  when  it  stood  "  within  two  years  after 
the  judgment,"  there  was  a  good  deal  of  discussion  upon  the  question. 
The  preponderance  of  decisions  was  in  favor  of  the  doctrine  that  sucli 
time  ran  from  the  time  that  the  judgment  was  pronounced,  withont 
regard  as  to  whether  it  was  or  was  not  perfected.  See  Bank  of 
Geneva  vs.  Hotchkisa,  5  How.,  478  ;  1  C.  E.  (N.  S.),  153 ;  WdU  vs. 
DanfoHh,  7  How.,  197  ;  WooUen  Manufactwring  Company  vs.  Tovms- 
hend,  1  C.  E.  (N.  S.),  415.  By  these,  BeniLeyv%.  Jonea,  4  How.,  335; 
3  C.  E.,  37 ;  ChUdarB.  Geragkty,  8  L.  O.,  172 ;  and  BenouU  vs.  HarrU^ 

2  Sandf.,  641 ;  2  C.  E.,  71,  were  so  far  overruled.     See  also  Church  vs. 
Rhodsa,  6  How.,  281. 

Considerable  discussion  has  arisen  upon  the  point,  as  to  whether  it 
is  or  is  not  within  the  power  of  the  court,  as  such,  to  enlarge  the 
time  within  which  an  appeal  can  be  taken ;  a  judge  at  chambers  is 
clearly  prohibited  from  doing  so,  by  the  express  terms  of  section  405 
That  power  is  strongly  asserted,  as  being  conferred  by  the  terms  of  sec 
tlon  173,  in  the  following  cases :  Orittefiden  vs.  Adama,  5  How.,  310 

3  C.  E.,  145  ;  1  C.  E.  (N.  S.),  21 ;  Seel^  vs.  Pritc/iard,  12  L.  O.,  245 
3  Duer,  669  ;  Haaae  vs.  New  York  Central  Railroad,  14  How.,  430 
ToU  vs.  Thmiaa,  18  How.,  324 ;  Traver  vs.  Silvemail,  2  C.  R,  96. 

The  contrary  proposition,  i,  e.,  that  the  limitation  is  positive,  and  that 
the  court  has  no  power  to  relieve  from  the  omission,  is  maintained  in 
Enoa  vs.  Thoiiuu^  6  How.,  361  (Parker,  J.,  dissenting,  867) ;  Humphrey 
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VB.  Chamberlain^  1  Keni.,  274  j  Wait  vs.  Vam,  AUen^  22  N".  T.,  319 ; 
Marston  vs.  Johnson^  13  How.,  93 ;  MoweU  vs.  McComiick^  5  How., 
337  (339) ;  Lindsley  vs.  ^Zmy,  1  C.  E.  (N.  S.),  139 ;  The  People  vs. 
Eldridge^  7  How.,  108 ;  Sherman  vs.  TT^Zfe,  14  How.,  522 ;  Fry  vs. 
Bennett,  16  How.,  385 ;  7  Abb.,  352 ;  2  Bosw.,  684 ;  Hofl&nan,  J., 
dissenting.  See  also,  as  to  appeals  in  justices'  courts,  De  la  Figaniere 
vs.  Jackson,  4  E.  D.  Smith,  477 ;  2  Abb.,  286. 

The  following  cases,  holding  to  the  same  eflTect,  were  decided  under 
the  Code  of  1848,  before  the  extensive  power  of  amendment,  as  conferred 
by  section  173,  was  inserted,  and  they  do  not,  therefore,  touch  the 
doctrine,  as  laid  down  in  CrittendeuYB,  Adame,  and  that  class  of  cases : 
WestcoU  vs.  Platty  1  C.  R.,  100 ;  Schermerhom  vs.  The  Mayor  of  New 
York,  3  How.,  254 ;  Burch  vs.  Newberry,  3  How.,  271 ;  Wihon  vs. 
Onderdonk,  3  How.,  319 ;  1  C.  R.,  64 ;  Sheldon  vs.  Barnard,  3  How., 
423  ;  Purdy  vs.  Harrison,  1  0.  R.,  54 ;  AUen  vs.  Ackley,  4  How.,  5  ; 
lienouil  vs.  Harris,  2  Sandf.,  641 ;  2  C.  R.,  71. 

The  opinions  in  Crittenden  vs.  Adams,  and  the  other  cases  holding 
the  same  doctrine,  enter  very  fully  into  the  question,  asserting  the 
undiminished  power  of  the  court  in  this  respect.  They  assert  also,  and 
such,  on  examination,  will  appear  to  be  the  case,  that  Humphrey  vs. 
Chamberlain,  the  leading  case  to  the  contrary,  is  obiter  dictum  on  this 
point,  nor  was  section  173  noticed.  See  Fry  vs.  Bennett,  16  How., 
385  (397,  per  Hoffman,  J.).  The  same  may  be  said  of  Wait  vs.  YoAfi 
AUen;  Powell  yb.  McCormick ;  snxd  Sherman  vs.  Wells.  Lindsley  vs. 
Alney,  and  The  People  vs.  Eldridge,  are  grounded  expressly  on  the 
decision  in  Enos  vs.  Thxyraas  /  and  Marston  vs.  Johnson,  and  Fry  vs. 
Bewnett,  on  that  in  Humphrey  vs.  Chamberlain. 

This  conflict  of  authority  seems  still  to  leave  the  question  in  some 
doubt,  but  the  more  liberal  cases  all  agree  that  the  power,  if  existent, 
as  there  asserted,  is  one  that  should  be  sparingly  and  cautiously 
exercised. 

And,  where  any  step  has  been  actually  taken,  for  the  purpose  of 
appealing  in  good  faith,  or  amounting  to  the  service  of  notice,  how- 
ever informal,  the  court  has  the  power  of  supplying  the  defect,  by  the 
allowance  of  an  amendment  nunc  pro  tunc,  under  the  authority  specially 
conferred  by  section  327,  and  the  general  powers  of  section  173.  See 
Lake  Ontario,  Auburn,  and  New  York  Railroad  Company  vs.  Mar- 
vine,  18  N.  Y.,  585  (587) ;  Aldrich  vs.  Eetchum,  12  L.  O.,  319  ;  Fry  vs. 
Bennett,  16  How.,  385  ;  7  Abb.,  352 ;  2  Bosw.,  684 ;  Mallory  vs.  Wood, 
14  How.,  67  (69) ;  3  Abb.,  369  ;  6  Duer,  657 ;  Haase  vs.  New  York 
Central  Railroad  Compamy,  14  How.,  430 ;  Sherman  vs.  WdU,  14 
How.,  522 ;  Enos  vs.  Thomas,  5  How.,  361  (366) ;  1  C.  R.  (N.  S.),  67 ; 
Crittenden  vs.  Adams,  6  How.,  310 ;  3  C.  R.,  145 ;  1 C.  R.  (N.  S.),  21 ; 
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Sedey  vs.  Pritchard,  12  L.  O.,  245 ;  3  Duer,  669.  See  likewise  Church, 
VB.  Rhodes^  6  How.,  281 ;  JeUinghavs  vs.  The  New  York  Insurance 
Comjpwny^  5  Bosw.,  678. 

But  aD  omission  to  obtain  leave  from  the  general  term  of  the  Supreme 
Court,  to  appeal  further  to  the  Court  of  Appeals,  in  an  action  originating 
in  a  justice's  court,  has  been  held  not  to  be  a  defect  of  the  above  descrip- 
tion, and  to  be  incurable.      Wait  vs.  Fim  AUen^  22  K.  Y.,  319. 

The  objection  that  an  appeal  has  not  been  taken  in  due  time,  is  capa- 
ble of  waiver,  and  cannot  be  taken,  where  due  service  of  notice  has 
been  admitted.  Struver  vs.  Ocean  Insurance  Gcmvpwny^  2  Hilt.,  475 ; 
9  Abb.,  23. 

§  808.  Seawrity. 

The  giving  of  security  is,  unless  waived,  an  essential  prerequisite  to 
the  validity  of  an  appeal  to  the  Court  of  Appeals,  whether  from  a  judg- 
ment or  an  order ;  and  likewise,  on  an  appeal  to  the  Supreme  Court  from 
the  judgment  of  an  inferior  court. 

An  appeal,  from  the  decision  of  a  single  judge,  to  the  general  term 
of  the  same  court,  is,  however,  maintainable  in  itself,  without  any 
security  whatever.  See  Parsons  vs.  Suydam^  4  Abb.,  134 ;  Dorlon  vs. 
Lewis^  7  How.,  132 ;  Ten  Broeck  vs.  Hudson  Eiver  PaUroad  Com- 
pany^ 7  How.,  137.  Before  the  amendment  of  1851,  this  was  other- 
wise, as  regards  appeals  from  judgments.  Under  chapter  270  of  1854, 
p.  592,  appeals  in  special  proceedings,  are  placed  on  substantially  the 
same  footing,  in  this  respect,  as  those  in  ordinary  actions. 

But,  in  no  case,  will  an  appeal,  when  taken,  stay  the  adversary's  pro- 
ceedings, unless  upon  security  duly  given,  or  special  order  of  the  court 

This  rule,  however,  does  not  necessarily  extend  to  proceedings  of  a 
collateral  nature.  Thus,  on  application  by  the  judgment-creditor  of  a 
testator,  to  the  surrogate,  for  leave  to  issue  execution,  such  leave  was 
refused,  and  proceedings  for  that  purpose  stayed,  until  the  decision  on 
an  appeal  taken  by  the  executor  to  the  Court  of  Appeals ;  although  the 
security  given  on  such  appeal  was  only  that  prescribed  by  section  334, 
which,  ^^r  se^  was  insufficient  to  effect  a  suspension  of  proceedings. 
Curtis  vs.  StiUwellj  32  Barb.,  354. 

So  also,  an  appeal  from  judgment  of  ouster,  against  a  public  officer, 
will  *  not  stay  measures,  on  the  part  of  his  successor,  for  obtaining  the 
books,  &c,,  appertaining  to  the  office.  The  latter  are  original  and  inde- 
pendent proceedings.    Welch  vs.  Cook,  7  How.,  282. 

The  people  are,  however,  exempted  from  the  obligation  of  giving 
security,  and  an  appeal  by  them  effects,  per  se,  a  stay  of  proceedings. 
Chapter  37  of  1858,  section  2,  p.  65.    The  same  is  also  the  case,  with 
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respect  to  appeals  by  municipal  corporations,  unless  the  court  shall 
otherwise  direct.  Chapter  262  of  1859,  section  1,  p.  570.  If  such  secu- 
rity be  desired,  the  appellant  should  apply  for  a  special  order  directing 
it  to  be  given.  See  same  statute,  which  also  prescribes  the  persons  by 
whom  it, is  to  be  executed. 

If  the  appellant  think  fit  to  pay  the  judgment,  instead  of  giving 
security,  his  right  to  appeal  will  not  be  impaired  by  such  payment, 
unless  it  have  been  made  by  way  of  compromise,  and  agreement  to 
settle  the  controversy.    Wells  vs.  Danforih^  1  C.  R.  (N.  S.),  415. 

Where  a  deceased  defendant  had  made  an  arrangement  with  the 
plaintiff,  under  which  the  latter  was  entitled  to  possess  himself  of  the 
amount  of  the  judgment,  on  giving  counter-security  to  refund,  his  exec- 
utors were,  it  was  held,  bound  to  carry  that  arrangement  out,  and  were 
debarred  from  giving  the  ordinary  security,  a  stay  of  execution  being 
refused.     MUls  vs.  Thurshy  (No.  6),  11  How.,  124. 

Where,  at  the  hearing,  the  respondent  verbally  agreed  to  waive 
security,  and,  on  an  appeal  being  taken,  omitted  to  object  at  the  time, 
it  was  considered  that  he  was  precluded  from  taking  the  objection,  at  a 
later  stage  of  the  proceeding.  LentUhon  vs.  Mayor  of  New  York^  3 
Sandf.,  721 ;  1  C.  R.  (N.  S.),  111. 

(a,)  Undeetakino  under  SEcnoN  334. 

This  security,  which  is  essential  to  the  validity  of  all  appeals  from  an 
inferior  to  a  superior  jurisdiction,  merely  provides  for  payment  to  the 
appellant,  if  successful,  of  his  costs  and  damages,  incident  to  the  appeal 
itself. 

If  an  appeal  be  taken  from  two  separate  orders,  two  separate  securi- 
ties must  be  given.  A  single  undertaking,  in  the  sum  of  $250,  though 
in  terms  embracing  both,  will  bo  insuflBcient.  SeherrnerJiorn  vs.  An- 
deraon^  1  Comst.,  430 ;  2  C.  R.,  2.  But,  where  a  judgment  is  single, 
only  one  undertaking  will  be  requisite,  though  it  direct  the  payment  of 
different  sums  to  different  defendants.  Smith  vs.  Lynes^  2  Comst., 
569 ;  4  How.,  209 ;  2  C.  R.,  138. 

By  the  terms  of  the  section,  a  deposit  may  be  made,  instead  of  giving 
security.  But,  when  so  made,  the  deposit  is  at  the  sole  risk  of  the 
depositor.  Parsons  vs.  Travis^  5  Duer,  650.  And  it  must  remain  in 
court,  to  abide  the  ultimate  event  of  the  action,  should  a  further  appeal 
be  taken  to  the  Court  of  Appeals,  though  full  security  be  given  on  that 
appeal.    Parsons  vs.  Travis,  2  Duer,  659. 

On  security  being  given,  either  by  undertaking  or  deposit,  the  appeal 
will  be,  prima  facie^  perfected,  so  far  as  regards  the  obtaining  of  a 
revision,  subject,  of  course,  in  the  former  case,  to  the  contingency  of  the 
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undertaJdng  being  defeated,  by  a  failure  of  the  sureties  to  justify,  if 
excepted  to. 

And,  if  the  undertaking  contain  all  that  is  required  by  the  section 
now  in  question,  it  will  be  suflScient  for  that  purpose,  though  unavail- 
able as  a  stay  of  proceedings.  Firemen^ 8  Insurance  Company  of  Alhany 
vs.  Bay^  3  How.,  424 ;  2  C.  R.,  3 ;  Chemung  Canal  Bank  vs.  Jud^on^ 
10  How.,  133;  McMahcm  vs.  Allen,  22  How.,  193;  13  Abb.,  126; 
Valton  vs.  National  Loan  Fund  Life  Assodaiimi,  19  How.,  515. 

As  to  an  undertaking  of  this  nature  being  insufficient,  standing  alone, 
to  effect  any  general  stay,  on  an  appeal  from  an  order  after  judgment, 
see  Tiers  vs.  Camahan,  3  Abb.,  69. 

But  this  is  only  so,  as  respects  a  judgment  enforceable  by  execu- 
tion. Where,  therefore,  a  decree  merely  directed  certain  payments  to 
be  made,  out  of  a  fund  already  in  court,  it  was  held  that  security,  under 
section  334,  effected  a  stay  of  proceedings.  Curtis  vs.  Leavitt,  10 
How.,  481 ;  1  Abb.,  274.  See  also,  as  to  an  appeal  from  an  injunction, 
Howe  vs.  Searing,  6  Bosw.,  684 ;  11  Abb.,  28.  And,  in  cases  not  fall- 
ing within  the  provisions  of  sections  335  to  338  inclusive,  the  giving 
of  security,  under  section  334,  effects  a  general  stay.  See  section  342. 
See  also  below,  as  to  sections  336  and  337,  when  a  delivery  or  deposit 
is  made,  and  the  judgment  does  not  involve  any  money  payment. 

The  undertaking,  when  prepared,  must  be  accompanied  by  the  affi- 
davit of  the  sureties,  prescribed  by  section  341. 

As  before  noticed,  the  giving  of  any  security  may  be  waived,  but 
only  by  written  consent  on  the  part  of  the  respondent. 

(J.)  Undebtaking  to  Effect  Stay  of  Proceedings. 

An  undertaking  of  this  nature  will  be  requisite,  whenever  the  appel- 
lant desires  to  obtain  a  stay  of  the  respondent's  proceedings,  pending 
the  appeal.  Section  336  is  applicable  to  the  case  of  a  judgment  direct- 
ing the  payment  of  money ;  sections  336  to  338,  to  cases  where  otho* 
special  directions  have  been  given.  Whenever  such  an  undertaking  has 
been  duly  given  and  perfected,  it  suspends  all  further  proceedings,  in 
the  court  below,  upon  the  judgment  appealed  from,  or  upon  the  matter 
embraced  therein.  Section  339.  But,  as  regards  any  other  matters,  not 
affected  by  such  judgment,  the  power  to  proceed  is  not  affected.  See 
Curtis  vs.  Stillwdlj  and  Wdch  vs.  Cook,  above  cited. 

Such  stay  is  inchoate,  upon  the  giving  of  the  undertaking,  but 
defeasible,  in  case  the  sureties  fail  to  justify,  if  excepted  to.  See  below 
See  also  Thompson  vs.  Blanchard,  2  Comst.,  561 ;  4  How.,  210. 

When  an  undertaking  is  given  for  this  purpose,  security  must  also 
be  given,  under  section  334.  Both  may  be  contained  in  the  same 
instrument  (see  section  340),  but  both  must  be  executed,  if  the  appellant 
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would  stay  proceedings  on  the  judgment.  Wilson  vs.  Alien,  3  How., 
369 ;  2  C.  R,  26 ;  7  L.  O.,  288 ;  Langley  vs.  Warner,  1  Comst.,  606 ;  1 
C.  R,  111 ;  3  How.,  363. 

The  amount  due  on  the  judgment  appealed  from,  must  be  distinctly 
Btated  in  an  undertaking  of  this  nature,  in  order  to  form  a  groundwork 
for  the  necessary  affidavit  of  justification,  under  section  341.  Harris 
vs.  Bennett,  3  C.  R,  23.  If  given  prematurely,  and  before  the  actual 
entry  of  judgment,  it  will  be  irregular.  Bradley  vs.  Van  Zandt,  3 
C.  R,  217. 

Although  the  judgment  appealed  from,  may  direct  the  payment  of 
diflferent  sums  of  money  to  different  defendants,  only  one  undertaking 
will  be  required,  and,  if  of  sufficient  amount,  will  stay  the  proceedings 
of  all.    Smith  vs.  Lynes,  2  Comst.,  569  ;  4  How.,  209  ;  2  C.  R,  138. 

The  undertaking,  when  given,  must,  in  every  case,  be  accompanied 
by  the  affidavit  of  the  sureties,  that  they  are  each  worth  double  the 
amount  specified  therein.  Section  341.  The  amount  so  specified  must 
include,  in  all  cases,  the  whole  sum  due  upon  the  judgment,  for  prin- 
cipal, interest,  and  costs,  and  also  the  sum  of  $250  required  by  section 
334,  and  the  affidavit  of  justification  must  be  in  double  the  aggregate 
amount  of  both.  If  in  less,  the  security  will  be  insufficient,  and  no 
stay  effected.  Vide  HoppocJc  vs.  Cottrell,  13  How.,  461 ;  Newton  vs. 
Harris,  1  C.  R  (N.  S.),  191 ;  8  Barb.,  306. 

And  the  statement  must  be  in  strict  conformity  with  the  terms  of 
both  sections,  or  no  stay  will  be  obtained.  Chemung  Canal  Bank  vs. 
Judmn,  10  How.,  133.  In  that  case,  the  undertaking,  though  otherwise 
sufficient,  omitted  to  provide  in  terms  for  payment  of  the  costs  of  the 
appeal.  See  similar  defect  held  fatal,  in  Langley  vs.  Warner,  1  Comst., 
606  ;  3  How.,  363 ;  1  C.  R,  111.. 

Where,  however,  the  undertaking  is  in  substantial,  though  not  exact 
compliance  with  the  requirements  of  the  Code,  the  adverse  party  must 
give  notice  of  the  defect,  or  move  to  set  it  aside.  If  he  wholly  omit  to 
do  80,  he  may  be  held  bound  by  the  stay,  and  his  proceedings  in  disre- 
gard of  it,  may  be  set  aside.    Parfitt  vs.  Warner,  13  Abb.,  471. 

There  is  an  awkwardness  in  the  wording  of  section  335,  as  last 
amended  (1862),  that  requires  observation.  The  undertaking  is  to  be 
"  to  the  effect  that  if  the  judgment  appealed  from,  or  any  part  thereof, 
be  affirmed  or  dismissed,  the  appellant  will  pay,"  &c.  It  is  clear  that 
the  legislature  meant  to  provide  for  such  payment,  if  the  judgment  be 
affirmed,  or  the  appeal  dismissed,  but  have  not  expressed  their  mean- 
ing ;  and  it  will  be  better  to  draw  the  undertaking  in  this  form. 

Not  merely  must  the  undertaking  specify  a  sufficient  sum,  but  it  has 
also  been  held,  that  each  of  the  sureties  must  justify  in  double  that 
amount  (see  section  341) ;  and  that  a  justification  by  more  than  two, 
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in  amount  sufficient  in  the  aggregate,  but  less  as  to  each  surety  than 
the  amount  bo  required,  was  insufficient.  See  MiUe  vs.  Thwr^  (No. 
8),  11  IIow.,  129  (131).  In  preparing  the  security,  this  should  be  care- 
fully attended  to. 

To  be  available,  a  copy  of  the  undertaking  must  be  served,  simul- 
taneously with  the  notice  of  appeal,  and  not  afterwards.  If  the  latter, 
it  will  be  of  no  effect.  New  York  Central  Insurance  Company  vs. 
National  Protection  Insurance  Company^  10  How.,  344 ;  Cushman  va. 
Martine^  13  How.,  402 ;  6  Duer,  660  ;  Staring  v%.  Jones^  13  How.,  423. 
If  the  undertaking  be  under  section  334  only,  no  general  stay  is  effected 
Tiers  vs.  Camahan^  3  Abb.,  69.  And  the  mere  taking  of  an  appeal 
effects  no  stay  whatever.  Story  vs.  Duffy ^  8  How.,  488.  Nor  will  the 
giving  of  such  an  undertaking  stay  the  taxation  of  costs,  or  the  taking 
of  any  other  proceeding,  necessary  to  perfect  the  judgment  appealed 
from.  Vide  Curtis  vs.  Leavitt^  19  Barb.,  530;  1  Abb.,  118.  Nor, 
although  it  will  prevent  the  obtaining  of  a  transcript,  will  it  preclude 
the  filing  of  one  already  obtained.  Bidheley  vs.  Ketdtas^  3  Sandf.,  740  ; 
1  C.  R.  (N.  S.),  119. 

When  security  is  given,  under  section  336,  it  is  to  be  given  in  such 
an  amount  as  the  court  or  a  judge  shall  direct.  On  an  application  for 
such  direction,  a  stay  was  refused,  unless  the  undertaking  was  given,  to 
an  amount  sufficient  to  provide  for  the  deterioration  of  property  sought 
to  be  retained  by  the  respondent.     Bead  vs.  Potter^  11  Abb.,  413. 

An  application  to  fix  such  amount  seems  to  be  necessary,  in  all  cases 
where  security  is  sought  to  be  given  under  this  section.  The  mo^ong 
papers  should  show  sufficient  data  to  enable  the  judge  to  fix  the  amount 
The  officer  applied  to  will  probably  insist  upon  notice  being  given,  in 
which  case,  an  interim  stay  of  proceedings  should  be  obtained,  either  by 
separate  order,  or  by  embodiment  in  an  order  to  show  cause. 

In  the  case  of  security  under  section  338,  a  similar  application  to  the 
court,  to  fix  the  amount  in  which  such  security  is  to  be  given,  will  also 
be  necessary.  Security  of  this  nature  is  not  essential  to  the  validity  of 
the  appeal,  as  such.  FirenmerCs  Insura/nce  Company  of  AThany  vs.  Bay^ 
3  How.,  424  ;  2  C.  R.,  3.     It  merely  pertains  to  the  stay  of  proceedings. 

If  an  instrument,  executed  and  deposited  with  the  clerk  as  required  by 
section  337,  be  lost  or  destroyed,  pending  the  appeal,  the  appellant,  if 
unsuccessful,  will  be  bound  to  execute  another.  Woin^all  vs.  Munn^  17 
N.  Y.,  476. 

In  a  case  of  this  nature,  the  instrument  in  question  must  be  so  executed 
and  so  delivered,  prior  to  or  simultaneously  with  the  filing  of  the  under- 
taking. Notice  of  such  execution  and  delivery  should  be  served  upon 
the  respondent's  attorney,  simultaneously  with  the  service  of  the  copy  of 
the  undertaking,  as  required  by  section  340.  . 
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And,  nnless  an  undertaking  be  given,  the  mere  execution  and  deposit 
of  the  instrument  with  the  clerk  will  be  ineflFectual,  and  will  procure  no 
stay  whatever.     Waring  vs.  Ayres^  12  Abb.,  112. 

When  giveu,  such  an  undertaking  only  stays  future,  and  does  not 
affect  the  validity  of  any  past  proceedings,  under  the  judgment  appealed 
from.  Thus,  where  given  after  levy,  it  does  not  operate  to  discharge 
the  lien  already  effected,  but  only  suspends  its  enforcement,  and,  should 
the  appeal  fail  or  be  dismissed,  the  respondents  will  be  entitled  to  re- 
Bume  proceedings,  and  will  retain  their  priority  over  a  subsequent  execu- 
tion. In  re  Berry ^  26  Barb.,  55 ;  Cook  vs.  Dicheraon^  1  Duer,  679 ; 
Raihbone  vs.  Morris^  9  Abb.,  213 ;  Waring  vs.  Ayrea^  12  Abb.,  112 ; 
Strecker  vs.  Wakeman^  13  Abb.,  85.  The  taking  of  an  appeal  does  not 
operate  to  discharge  an  attachment.  See  Spencer  vs.  Rogers^  Locomo- 
tive  Works,  13  Abb.,  180. 

But,  upon  motion,  it  may  be  proper  to  supersede  an  execution  and 
levy,  where  the  appeal  is  taken  in  good  faith,  and  the  security  ample. 
Strecker  vs.  Wakeman,  supra. 

An  appeal  from  a  decree  for  an  injunction,  duly  perfected,  will  suspend 
proceedings  to  punish  its  violation,  subject  to  their  being  resumed,  on  its 
determination,  unless  the  judgment  be  reversed.  Howe  vs.  Searing,  6 
Bosw.,  684 ;  11  Abb.,  28. 

Where  the  appeal  itself  is  irregular,  security  upon  it,  however  regular 
upon  its  face,  will  effect  no  stay.  Ford  vs.  David,  13  How.,  193 ;  3 
Abb.,  385 ;  5  Duer,  684. 

But,  where  the  judgment  is  not  enforceable  by  execution,  but  simply 
directs  payments  to  be  made  out  of  a  fund,  already  in  court,  no  special 
undertaking  will  be  requisite,  but  the  ordinary  security,  under  section 
334,  will  effect  a  stay.  Curtis  vs.  LeamU,  10  How.,  481 ;  1  Abb.,  274. 
See,  to  same  effect,  Howe  vs.  Searing^  6  Bosw.,  684 ;  11  Abb.,  28,  above 
cited. 

On  appeals  from  orders  to  the  general  term,  no  provision  is  made  by 
the  Code,  in  relation  to  security,  but  a  stay  of  enforcement,  if  required, 
must  be  specially  applied  for.  Hibbard  vs.  BurweLl,  11  How.,  572 ;  and 
see  SUyry  vs.  Duffy,  8  How.,  488 ;  and  Bacon  vs.  Reading,  1  Duer,  622; 
11  L-  O.,  122,  there  referred  to.  See,  also,  in  subsequent  chapter,  under 
the  head  of  appeals  of  that  nature. 

In  relation  to  the  power  of  the  court  below,  to  order  the  sale  of  per- 
ishable property,  and  the  deposit  or  investment  of  the  proceeds,  to  abide 
the  result  of  the  appeal,  notwithstanding  a  stay  in  other  respects  has 
been  effected,  see  section  342.  The  operation  of  that  section  seems,  how- 
ever, from  the  terms  employed  at  its  commencement,  to  be  extremely 
limited.  When  desirable,  an  order  of  this  description  should  be  applied 
for  by  motion,  in  the  usual  manner,  or  on  consent.    A  surrogate's  court 


728  APPEAXS   IK   GENERAL. §    308. 

has  been  held  to  be  a  court  below,  within  the  meaning  of  this  section^  in 
Afwn.y  3  C.  E.,  69. 

If  the  case  fall  under  the  special  provisions  of  section  336  or  337,  the 
bringing  into  court,  or  delivery  to  an  oflScer  or  receiver,  of  the  subject- 
matter  of  the  section,  or  the  execution  and  deposit  of  a  conveyance,  or 
other  instrument,  as  required  by  tliose  sections,  may  be  sufficient  of 
itself  to  effect  a  stay  of  proceedings,  where  the  appeal  is  to  the  general 
term,  or,  when  to  a  superior  jurisdiction,  to  render  a  simple  undertaking, 
under  section  334,  sufficient  for  that  purpose.  But  if,  in  connection 
with  such  a  direction,  the  judgment  involve  the  making  of  any  money- 
payment,  for  costs  or  otherwise,  then  an  undertaking  must  be  given  in 
any  event,  and  must  provide  for  that  payment.  And,  if  an  undertaking 
be  given,  under  section  336,  it  must  comprise  this,  as  well  as  the  matters 
prescribed  by  that  section. 

((?. )  Form  and  iNcmENXs  op  Undeetakino. 

In  the  preparation  of  this  document,  the  utmost  care  must  be  taken 
to  draw  it,  in  exact  compliance  with  the  statutory  requisitions,  above 
cited.  The  slightest  non-compliance  in  essentials  may  invalidate  it.  See 
Cherming  Canal  Bank  vs.  Judson^  10  How.,  133,  above  cited. 

The  amount  due  on  the  judgment  appealed  from  must,  in  all  cases,  be 
distinctly  shown.  The  exact  nature  and  extent  of  the  appeal  taken, 
should  also  be  correctly  described.  In  all  cases,  the  requisitions  of  sec- 
tion 334:  must  be  satisfied,  and,  where  a  stay  is  effected,  those  also  of 
section  335,  or  such  of  the  other  sections  above  noticed,  as  may  be  appli- 
cable to  the  case  in  question.  Especial  care  should  be  taken,  in  every 
case,  to  satisfy  the  requisitions  of  the  section  or  sections  properly  appli- 
cable. 

Every  undertaking  must  also  be  accompanied  by  the  affidavits  of  the 
sureties,  that  each  of  them  is  worth  double  the  amount  specified  therein. 
Without  such  an  affidavit,  it  will  be  of  none  effect.  Section  341.  See 
strict  view,  as  to  this  affidavit,  in  MUl%  vs.  Thursby  (^o.  8),  11  How., 
129  (131),  above  cited.  See  likewise.  The  People  vs.  TarheU^  17  How., 
120 ;  Stemhaiis  vs.  Schmidt^  6  Abb.,  66.  It  must,  also,  be  duly  proved 
or  acknowledged  as  a  deed  of  real  estate.  Rule  6.  If  omitted,  it  can- 
not, under  that  rule,  be  received  or  filed. 

The  above  regulations  being  complied  with,  the  undertakings  may  be 
either  in  one  instrument  or  several.  Section  340.  The  former  is  the 
more  usual,  as  being  the  more  convenient  course,  where  possible. 

When  executed,  a  copy  of  each  undertaking  must  be  served  upon  the 
adverse  party,  and  such  copy  must  include  the  names  and  residences  of 
the  proposed  sureties.    The  service  must  be  made,  at  the  time  of  service 
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of  the  notice  of  appeal.    Section  340.    See  also  Cushman  vb.  Marline^ 
13  How.,  402 ;  6  Duer,  660. 

The  names  and  residences  of  the  sureties  are  usually  stated  in  the 
body  of  the  undertaking  itself,  which  is  the  better  course.  The  court 
will  impose  costs,  for  any  disregard  of  this  section.  Beach  vs.  South- 
worth,  6  Barb.,  173 ;  1  C.  R,  99 ;  Blood  vs.  TTiW^r,  6  How.,  446. 

If  a  conveyance  or  other  instrument,  has  been  executed  and  deposited, 
as  requu'ed  by  section  337,  notice  of  such  execution  or  deposit,  must  be 
served,  simultaneously  with  the  undertaking  or  notice,  as  the  case  may 
be.  So  likewise,  as  regards  the  acts  prescribed  by  section  336,  in  the 
event  of  no  undertaking  being  executed  under  that  section. 

And,  if  a  deposit  be  made,  as  authorized  by  section  334,  notice  of 
that  deposit  should  be  simultaneously  given. 

When  complete,  the  undertaking  must  be  filed  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  was  entered.  Section  343. 
That  filing  should  be  simultaneous  with  the  giving  of  the  notice  of 
appeal  to  the  same  officer,  as  required  by  section  327.  See  Webster  vs. 
Stephens,  3  Abb.,  227 ;  5  Duer,  682 ;  Cushman  vs.  Martine,  13  How., 
402 ;  6  Duer,  660.  And  notice  of  such  filing,  should  be  indorsed  upon 
the  copy  undertaking  served  upon  the  adverse  party,  or  given  sepa- 
rately, if  preferred. 

In  Thompson  vs.  EUmcha/rd,  4  How.,  210;  2  Comst.,  561,  it  was 
held  by  the  Court  of  Appeals,  that  an  appeal  must  be  considered  as 
"  perfected"  within  the  meaning  of  rule  2  of  the  rules  of  that  court, 
when  the  notice  of  appeal,  and  the  undertakings  required  as  above,  or 
such  of  them  as  may  be  applicable,  have  been  given ;  though  possibly 
that  appeal  may  still  fail,  for  want  of  subsequent  justification  by  the 
sureties,  if  duly  excepted  to. 

An  undertaking,  given  in  the  form  of  a  penal  bond,  was  held,  in  Conkr 
lin  vs.  Dutcher,  5  How.,  386 ;  1  C.  R.  (N.  S.),  49,  to  be  good  under  the 
Code,  no  particular  form  being  there  prescribed,  provided  that  under- 
taking substantially  conform  to  all  the  conditions  above  imposed. 

(rf.)  Exception  aijd  Justifioation. 

If  the  respondent  be  dissatisfied  with  the  sureties,  he  may  except  to 
their  sufficiency,  in  which  case,  they  must  justify  within  ten  days  there- 
after. Unless  they  do  so,  the  appeal  shall  be  regarded  as  if  no  under- 
taking had  been  given.  Section  341.  See  Chamberlain  vs.  Dempsey, 
22  How.,  356 ;  13  Abb.,  421. 

The  mode  of  giving  notice  of  exception,  and  of  justification,  and  the 
proceedings  for  that  purpose,  are  snbstahtially  the  same  as  those  in  the 
case  of  bail  on  arrest,  under  sections  195  and  196,  referred  to  in  sec* 
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tion  34:1.    This  subject  has  been  already  consideredy  in  book  V.,  chap- 
ter I.,  section  87. 

It  will,  therefore,  be  nnnecessary  to  reconsider  the  same  matter,  in  a 
general  point  of  view.  A  notice  of  those  points  peculiar  to  an  under- 
taking on  appeal,  appears  to  be  all  that  is  requisite,  on  the  present 
occasion. 

Under  section  341,  the  notice  of  exception  to  the  sureties  must,  in 
these  cases,  be  given  within  ten  days  after  the  notice  of  appeal.  The 
notice  must  be,  of  exceptions  to  the  suflSciency  of  the  sureties,  not  to 
that  of  the  undertaking.     See  Yowag  vs.  Colhy^  2  C.  R.,  68. 

The  time  for  giving  it,  has  been  held  to  run  from  the  filing,  without 
regard  to  the  time  of  service  of  a  copy  of  the  undertaking  (  Webster  vs. 
Stephens^  3  Abb.,  227 ;  5  Duer,  682),  but  a  formal  order  of  extension 
of  the  time  to  justify,  was  there  entered.  The  sureties  must  justify 
within  ten  days  thereafter ;  and  such  justification  must  be  upon  a  notice 
of  five  days.  These  provisions,  taken  conjointly,  seem  to  render  service 
by  mail  of  such  a  notice,  next  to  impossible.  See  Dresser  vs.  JBrooh, 
5  How.,  75.  Where,  therefore,  there  exists  any  difficulty  of  this  nature, 
an  extension  of  the  time  should  always  be  obtained.  For,  if  the  notice 
be  irregular,  the  justification  will  be  a  nullity.     Same  case. 

The  justification  may,  under  the  terms  of  the  section,  be  by  the  orig- 
inal, or  by  other  sureties.  But,  if  it  fail,  then  the  appeal  is  to  be 
regarded,  as  if  no  undertaking  had  been  given.  It  will,  in  that  case,  be 
a  nullity,  and  a  fresh  notice  and  undertaking  must  be  served,  unless 
the  court  grant  permission  to  serve  a  proper  security,  nunc  pro  tunc. 

Where,  however,  a  Jt>/ki^cfc  justification  was  intended,  but  the  sure- 
ties failed  to  attend  at  the  precise  hour  named,  leave  to  give  a  fresh 
notice  of  justification  was  given ;  the  adverse  party  to  be  entitled  to  dis- 
miss the  appeal,  in  default  of  such  notice,  and  of  a  justification  under 
it.     Hees  vs.  Snell^  8  How.,  185. 

On  justification,  each  surety  should  justify  in  double  the  amount 
specified  in  the  undertaking  (section  841),  and  the  affidavit  of  justifica- 
tion must  be  so  framed.  See,  as  to  this  condition  being  strictlj 
enforced,  MiUs  vs.  Thurshy  (No.  8),  11  How.,  129  (131),  above  referred 
to.  See  also  The  People  vs.  Tarhelly  17  How.,  120 ;  Stemhaus  vs. 
Schmidt^  6  Abb.,  66.  But  possibly,  under  the  power  to  allow  other 
sureties  to  justify,  the  court,  on  a  special  application,  might  allow  the 
liability  to  be  then  divided  amongst  a  larger  number,  as  on  bail  on 
arrest.  Vide  section  194.  If  there  be  any  difficulty,  such  an  applica- 
tion might  be  attempted,  though  there  is  no  decision  upon  the  subject 
As  to  the  necessity  of  the  justification  being  for  the  full  amount  pre- 
scribed by  both  sections  334  and  336,  see  Newton  vs.  Harris^  8  Barb., 
306 ;  1 C.  R.  (N.  S.),  191.   Rich  vs.  Beekman,  2  0.  R,  63,  holding  that 
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a  juBtification  under  section  335  alone,  will  be  sufficient  for  all  purposes, 
seems  clearly  erroneous. 

The  party  excepting  to  the  sureties,  is  an  actor  in  the  proceeding, 
and,  if  he  fail  to  attend,  at  the  time  and  place  appointed  for  justifica- 
tion, the  benefit  of  his  exception  will  be  waived,  though  the  sureties 
may  also  fail  in  their  attendance.     BaUard  vs.  BaUard^  18  N.  Y.,  491. 

On  justification  of  the  sureties,  the  original  undertaking  should  be 
procured  from  the  clerk,  and  produced  before  the  judge.  In  case  of  a 
failure  to  justify,  a  certificate  of  the  latter  should  be  procured  and 
annexed.  Should  the  justification  be  sufficient,  the  examination  should 
be  annexed  to  the  undertaking,  and  the  judge's  approval  indorsed 
thereon.  The  undertaking  must  then  be  restored  to  the  files  of  the 
court.  Should  any  other  disposition  be  made  of  the  matter,  as  in  the 
event  of  a  failure  of  attendance  by  the  excepting  party,  a  memorandum 
had  better  be  made,  signed  by  the  judge,  and  annexed  to,  or  indorsed 
upon  the  undertaking,  before  refiling. 

Of  course,  if  the  sureties  fail  entirely  in  their  justification,  the  appeal 
becomes  a  nullity.  See  Thompson  vs.  Blanchard^  2  Comst.,  561 ;  4 
How.,  210.  A  partial  failure  may,  however,  only  affect  it,  as  regards 
the  stay  of  proceedings.  Attention  must  be  paid  to  the  periods  above 
prescribed,  within  which  the  notices  are  to  be  given ;  as,  if  omitted,  the 
right  to  except,  on  the  one  hand,  or  to  justify,  on  the  other,  will  begone, 
unless  extended  by  special  order.  If  the  sureties  fail  to  justify,  and  the 
appeal  fails  in  consequence,  it  would  seem,  from  Ward  vs.  Syme^  4 
Comst.,  171 ;  1  C.  K.  (K.  S.),  266,  that  they  are  discharged  from  all 
liability. 

The  liability  of  the  sureties  under  the  undertaking  continues,  although 
the  appeal  may  be  abandoned  by  some  of  the  appellants.  BurrdU  vs. 
VanderbiU^  1  Bosw.,  637 ;  6  Abb.,  70.  But  it  ceases,  on  the  appeal 
being  dismissed,  on  motion,  without  a  hearing  on  the  merits.  Drum- 
mond  vs.  Husson^  4  Kern.,  60.  See  also  Watson  vs.  Hxtsson^  1  Duer, 
242.  See  Mills  YQ.F(yrhes  (No.  12),  12  How.,  446,  as  to  the  liability 
of  the  sureties,  being  probably  limited  to  a  compliance  with  the  manner 
and  form  of  the  judgment. 

Since  the  amendment  of  1859,  the  respondent  has  his  remedy,  in  case  of 
the  subsequent  insolvency  of  the  appellant's  sureties.  Before  that  amend 
ment  he  had  none.   WiUett  vs.  Stringham^  15  How.,  310 ;  6  Duer,  686. 

The  application  for  an  order  of  this  last  description,  must,  under  the 
terms  of  the  section,  be  made  to  the  court.  It  should  be  grounded  on 
an  affidavit,  showing  clearly,  that,  since  the  execution  of  the  under- 
taking, the  sureties  have  become  insolvent.  The  motion  should  be  at 
specicd  term,  and  the  order  drawn  in  conformity  with  the  terms  of  the 
section.    It  must,  if  granted,  be  duly  served,  in  order  to  ulterior  pro- 
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ceedings.  Within  twenty  days  from  such  service,  the  appellant  must  file 
and  serve  a  new  undertaking.  If  he  neglect  to  do  so,  the  respondent 
will  then  be  entitled  to  move,  that  the  appeal  be  dismissed  with  costs. 
This  motion  should  be  grounded  on  proof  of  the  first  order,  and  its 
due  service. 

There  is,  as  yet,  no  reported  case  on  the  subject  of  this  provision.  It 
is,  therefore,  uncertain,  whether  the  first  order  can  ever  be  obtained 
ex  parte.  Probably,  it  cannot  be  so ;  and  certainly  it  would  be  the  duty 
of  a  judge  to  require  notice  to  be  given,  should  the  insolvency  of  the 
sureties  be  in  the  slightest  degree  doubtful.  The  case  of  the  insolvency 
of  one  only  of  the  sureties,  is  not  provided  for.  In  this  case  it  may 
probably  be  held,  that  the  appellant  is  without  remedy. 

(e.)  Limitation  of  SEouRrrr. 

Under  section  339,  the  court  possesses  the  power  of  dispensing  with  or 
limiting  the  security,  to  be  given  for  the  purpose  of  affecting  a  stay, 
under  sections  335,  336,  or  338,  when  the  appellant  is  an  executor, 
administrator,  trustee,  or  other  person  acting  in  another's  right. 

Under  the  same  section,  it  also  possesses  power  to  limit  such  security,  to 
an  amount  of  not  less  than  $50,000,  in  the  cases  mentioned  in  sections 
336,  337  and  338,  where  it  would  otherwise,  according  to  those  sections, 
exceed  that  sum.  It  will  be  observed,  however,  that  this  last  power  of 
special  limitation,  is  not  made  to  extend  to  a  stay  upon  an  ordinary  monev 
judgment,  under  section  335. 

Either  application  must  be  grounded  upon  aflSdavit,  proving  the 
existence  of  the  conditions  required  by  the  section,  good  reason  for  the 
relief  being  shown  by  substantial  allegations  of  fact.  If  the  appli- 
cation be  made  for  limitation,  the  affidavit  should  show,  in  the  same 
manner,  proper  cause  for  limitation,  and  give  proper  data  for  fixinfi; 
the  amount  to  be  specified  in  the  order.  Notice  will,  of  course,  be 
requisite,  and  the  respondent  may  submit  any  counter-considerations, 
tending  to  defeat  the  appellant's  motion,  or  to  show  the  propriety  of 
imposing  more  stringent  terms  than  those  sought  for.  The  application, 
being  to  the  court,  must  be  made  at  special  term. 

As  to  the  limitation  of  security  to  be  given  by  executors,  see  Mills  vs. 
Forbes  (No.  12),  12  How.,  466,  where  it  is  laid  down,  that  a  statement 
of  want  of  assets  sufficient  to  pay  the  judgment,  would  probably  be 
considered  as  a  good  reason,  why  the  security  should  be  limited  to  the 
amount  of  assets  actually  applicable. 

A  similar,  and  still  more  extensive  power,  is,  in  fact,  vested  in  the 
com't,  or  in  a  judge,  under  section  348,  on  appeals  from  judgments  to 
the  general  term.  On  such  application,  the  order  may  be  made  on  any 
terms,  as  to  security  or  otherwise,  which  may  be  just,  the  only  limits- 
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tion  being,  that  the  sequrity  imposed  must  not  exceed  that  required  as 
above. 

Such  an  order  can  only  be  applied  for  upon  notice.  See  Steam 
Navigation  Compwrvy  vs.  Weed^  8  How.,  49.  And  a  county  judge  has 
no  power  to  make  any  order  in  the  matter  (except,  of  course,  in  a  pro- 
ceeding in  the  county  court).     Otis  vs.  Spencer,  8  How.,  171. 

As  a  general  rule,  the  court  may  probably  impose  the  giving  of  the 
ordinary  security,  as  on  an  appeal  to  a  higher  jurisdiction ;  and,  where 
Buch  is  the  case,  the  easier  mode  may  be  to  give  such  security,  as  of 
course,  in  the  first  instance.  But,  where  circumstances  exist,  tending 
to  show,  either  that  the  appellant  is  unable  to  procure  full  security, 
having,  at  the  same  time,  good  grounds  for  an  appeal  on  the  merits,  or 
that  the  respondent  is  already  adequately  protected,  or  that  security  to 
a  less  amount  will  insure  to  such  respondent  substantial  justice  in  the 
premises,  those  circumstances  should  be  shown,  either  in  the  usual 
manner,  by  affidavit,  or,  possibly,  by  reference  to  the  prior  proceedings 
in  the  cause,  if  apparent  on  those  proceedings,  and  the  motion  should 
be  grounded  on  such  statement.  Pending  the  application,  an  interim 
suspension  may  be  applied  for,  and  a  further  stay  embodied  in  the  order 
carrying  out  the  judge's  decision,  to  give  time  for  the  preparation  of 
such  security  as  he  may  prescribe. 

(y.)  Amendment  of  Undertaking. 

There  can  be  no  doubt,  whatever,  as  to  the  power  of  the  court  to 
allow  relief  of  this  description,  both  generally,  under  section  173,  and 
also  under  the  special  power  conferred  by  section  327.  In  Langley  vs. 
Warner^  1  Comst.,  606  ;  3  How.,  363 ;  1  C.  R,  111,  the  existence  of 
this  power  was  doubted,  under  the  Code  of  1848,  but  the  actual  deci- 
sion was  upon  other  groimds.  In  Schermerhorn  vs.  Anderson,  how- 
ever, 1  Comst.,  430 ;  2  C.  K.,  2,  it  was  exercised  by  the  same  court,  in 
the  same  state  of  the  law ;  and  likewise  by  the  Supreme  Court,  in 
Bedch  vs.  Southworth,  6  Barb.,  173  ;  1  C.  K.,  99,  where  a  number  of 
technical  irregularities  were  held  amendable.  As  to  the  practice,  after 
the  amendment  of  1849,  see  Wilson  vs.  Allen,  3  How.,  369. 

See  also,  as  to  granting  an  amendment  of  technical  defects,  in  an 
undertaking  or  its  incidents,  ConMin  vs.  Dutcher,  5  How.,  386 ;  1  C. 
K.  (N.  S.),  49 ;  Rich  vs.  Beekman,  2  C.  E.,  63 ;  The  People  vs.  Tar- 
beU,  17  How.,  120. 

Or  such  defects  may  be  supplied,  by  allowing  the  filing  and  service 
of  a  new  undertaking,  nunc  pro  time.  Mills  vs.  Thursby  (No.  8),  11 
How.,  129 ;  Tiers  vs.  Camahan,  3  Abb.,  69 ;  Starim^g  vs.  Jones^  13 
How.,  423 ;  Sternhaus  vs.  Schmidt,  5  Abb.,  60. 
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And  defects  in  justification  may,  by  leave  of  the  court,  be  siniilarly 
obviated.     IleeB  vs.  &aeU^  8  How.,  185. 

But,  where  the  defect  was  of  an  essential,  and  not  of  a  technical 
nature,  and  there  was  no  allegation  of  mistake,  the  application  was 
denied  by  the  Court  of  Appeals,  but  without  prejudice  to  another 
motion.  New  York  Central  Insurance  Company  vs.  NalionaL  Proiec- 
tion  Insurance  Company^  10  How.,  344.  See  likewise  Ouahman  vs. 
Martines,  13  How.,  402  ;  6  Duer,  660. 

Nor  can  an  undertaking  be  amended,  in  matter  of  substance,  vary- 
ing the  liability  of  the  sureties,  without  their  consent.     Ixnvgleyy^ 
Warner,  1  Comst.,  606  ;   3  How.,  363  ;  1  C.  K.,  111.     See  also  Cdk 
vs.  Lackey^  6  Duer,  649. 

.  §  309.  Eet^i/rn. 

When  the  appeal  is  to  the  Supreme  Court,  from  the  judgment  of  a 
court  of  inferior  jurisdiction ;  or  to  the  Court  of  Appeals,  from  a  judg- 
ment, or  from  an  order,  in  the  cases  in  which  such  an  appeal  is  allowed 
by  section  11 ;  a  return,  from  the  clerk  of  the  court  below,  must  be  pro- 
cured and  transmitted  to  the  appellate  court,  at  the  expense  of  the 
appellant.     Section  328. 

Where  the  appeal  is  from  a  judgment,  such  return  must  consist  of  a 
certified  copy  of  the  notice  of  appeal,  and  of  the  judgment-roll.  When 
the  judgment  has  been  entered  upon  a  verdict  subject  to  the  opinion 
of  the  court,  care  must  be  taken  to  see  that  the  judgmen^roll  comprises 
the  statement  called  for  by  section  333. 

When  the  appeal  is  from  an  order,  the  section  prescribes  that  it 
should  consist  of  a  certified  copy  of  such  order,  and  of  the  papers  upon 
which  the  order  was  granted.  The  first  rule  of  the  Court  of  Appeals 
is,  however,  more  specific  ;  it  requires  certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from,  and  the  papers,  on  which  the  court 
below  acted  in  making  the  order. 

This  latter  direction  must  be  followed,  as  it  is  clear  that  the  omission 
to  refer  to  the  notice  of  appeal,  in  section  328,  is  an  oversight.  It  is 
essential,  for  the  information  of  the  court  above,  as,  without  it,  that 
court  cannot  know  whether  the  appeal  is  total  or  partial,  and,  if  par- 
tial, from  what  parts  of  the  order  drawn  into  question. 

Tills  return  must  be  made  to  the  Court  of  Appeals,  within  twenty 
days  after  the  appeal  is  perfected.  In  appeals  to  the  Supreme  Court, 
no  time  is  specially  prescribed,  but  the  section  requires  it  to  be  done 
"  forthwith."  As  a  copy  of  it  must  be  served  upon  the  adverse  party, 
at  least  eight  days  before  the  matter  may  be  noticed  for  argument 
(see  rule  42),  it  is  clear  that  it  must  be  done  before  that  time. 
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An  appeal  is  "  perfected,"  within  the  meaning  of  rules  2  and  7  of  the 
Ck)urt  of  Appeals,  so  soon  as  the  notice  of  appeal,  and  a  copy  of  the 
requisite  undertaking,  have  been  duly  served ;  and  the  time  to  file  the 
return,  and  to  serve  the  case,  runs  from  that  date,  without  reference  to 
the  subsequent  justification,  or  failure  to  justify,  on  the  part  of  the  sure- 
ties, if  excepted  to.  Thomson  vs.  JSlanchard,  2  Comst.,  561 ;  4  How.,  210. 

The  appellant  must  apply,  in  due  season,  to  the  clerk  of  the  court 
below,  bespeak  the  copies,  pay  for  them  at  the  usual  rate  of  disburse- 
ments, see  that  they  are  properly  certified  under  the  seal  of  the  court, 
and  also  see  that  they  are  transmitted,  or  transmit  them  himself,  to  the 
clerk  of  the  appellate  tribunal,  either  by  hand,  or  by  mail,  postage 
paid.  On  an  appeal  to  the  Supreme  Court,  the  proper  clerk  is  the 
clerk  of  the  county  in  which  the  judgment-roll  is  filed. 

The  appellant  is  bound  to  see  to  the  return  being  duly  made,  and 
if  he  neglect  or  omit  to  do  so,  it  is  at  his  own  peril.  Spoore  vs.  Faninan^ 
16  N.  Y.,  620. 

But  the  mere  objection  of  the  return  not  being  filed  in  time,  will  be 
waived,  unless  the  respondent  moves,  on  his  part,  on  the  default  occur- 
ring, or  if  he  notice  the  cause  for  argument,  without  making  such  a 
motion.  Beecher  vs.  Conradt^  11  How.,  181.  See  also  rule  2  of  the 
Court  of  Appeals. 

If  an  order  appealed  from,  be  granted  on  more  than  one  application, 
the  return,  when  made,  should  comprise  the  papers  on  all  of  them,  as, 
otherwise,  the  appellate  court  will  not  have  before  it,  the  full  materials 
for  a  proper  review  of  the  decision.  In  re  Empire  City  JBank,  18 
N.  Y.,  199 ;  8  Abb.,  192,  note. 

When  made,  a  return  may  be  corrected,  by  striking  out  matter  im- 
properly inserted  in  the  judgment-roll.  See  Brown  vs.  Saratoga 
Railroad  Company^  18  N.  Y.,  496.  Or  defects  in  it  may  be  supplied, 
by  ordering  a  further  return.  See  rule  3  of  Court  of  Appeals.  See  also 
Ferguson  vs.  Ferguson^  7  How.,  217.  Or,  by  directing  an  amendment. 
See  below,  imder  the  heads  of  appeals  from  the  diflferent  jurisdictions. 
See  also  Lansi/ng  vs.  Buesell^  2  Comst.,  563 ;  4  How.,  213 ;  Livingston 
vs.  Miller^  7  How.,  219  ;  Wiibech  vs.  Waine,  8  How.,  433. 

On  an  appeal  from  the  special  to  the  general  term  of  the  same  court, 
no  formal  return  or  certificate  by  the  clerk  is  necessary. 

In  the  Court  of  Appeals,  the  date  of  filing  the  return,  regulates  the 
place  of  the  appeal  upon  its  calendar.  Kule  8.  In  other  appeals,  the 
time  of  service  of  the  notice  governs.     Kule  41,  Supreme  Court. 

The  mode  in  which  the  appeal,  when  thus  taken,  is  to  be  brought  on, 
and  the  incidents  to  the  hearing,  will  be  considered  in  the  succeeding 
chapters,  with  reference  to  each  of  the  diflferent  modes  of  review  there 
considered. 
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CHAPTER  n. 


APPEALS  FROM  JUDGMENTS  TO  THE  GENERAL  TERM. 


General  liemarks. 

There  are  two  classes  of  these  appeals,  one  to  the  general  term  of 
the  Supreme  Court,  from  the  judgment  of  one  of  inferior  jurisdiction, 
the  other  to  the  general  term  of  any  court,  possessing  that  branch  of 
organization,  from  judgment  entered  by  direction  of  a  single  judge  of 
the  same  court. 

In  essentials,  there  are  some  distinctions  to  be  drawn  between  these 
two  classes ;  in  the  mode  in  which  they  are  brought  on  for  hearing, 
and  in  the  incidents  of  that  hearing,  they  are  substantially  alike.  It 
is  proposed  therefore  to  consider  in  the  present  chapter — 

1.  Those  matters  common  to  both,  and 

2.  Such  as  are  distinctive  as  to  each : 

Premising  the  whole  with  a  citation  of  the  statutory  and  other  pro- 
visions applicable. 

§  310.  Statutory  and  Other  Provisions.  ^. 

Appeals  from  an  inferior  jurisdiction  to  the  general  term  of  the 
Supreme  Court,  are  regulated  by  chapter  III.,  title  XI.  of  the  Code, 
running  thus : 

§  344.  (293.)  An  appeal  may  be  taken  to  the  Supreme  Court,  from  the 
judgment  rendered  by  a  county  court,  or  by  the  mayors'  courts,  or  the  re- 
corders' courts  of  cities. 

In  1858,  the  section  was  settled  thus  by  amendment.  In  1860,  a  clause  was  added  to  it  by 
giving  an  appeal  from  orders  of  the  county  court  or  a  county  judge,  which  will  be  cited  here- 
after in  that  connection. 

In  the  original  Code,  the  section  was  substantiallj  the  same.  In  1849,  the  approval  of  fl 
judge  was  made  a  prerequisite  to  an  appeal,  in  cases  originating  in  a  justice's  court. 

On  the  amendment  of  1858,  this  restriction  was  stricken  out 

§  345.  (294.)  Security  must  be  given  upon  such  appeal,  in  the  same  man- 
ner, and  to  the  same  extent,  as  upon  an  appeal  to  the  Coart  of  Appeals. 

§  346.  (295.)  Appeals  in  the  Supreme  Court  shall  be  heard  at  a  general 
term,  either  in  the  district  embracing  the  county  where  the  judgment  or 
order  appealed  from  wajs  entered,  or  in  a  county  adjoining  that  comity, 
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except  that,  where  the  judgment  or  order  was  entered  in  the  city  and  county 
of  New  York,  the  appeal  shall  be  heard  in  the  first  district. 

§  347.  (296.)  Judgment  upon  the  appeal  shall  be  entered  and  docketed  with 
the  clerk  in  whose  office  the  judgment-roll  is  filed.  When  the  appeal  is  heard 
in  a  county,  other  than  that  where  the  judgment-roll  is  filed,  or  is  not  from  a 
judgment  of  a  county  court,  the  judgment  upon  the  appeal  shall  be  certified 
to  the  clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and  docketed. 

Dates,  as  it  stands,  from  1849.    In  1S48,  the  phraseology  was  a  little  less  comprehensiTe. 

Under  chapter  102  of  1850,  p.  148,  section  1,  amending  section  6^ 
of  chapter  125  of  1849,  p.  170,  it  is  provided  thus,  as  to  the  decisions 
of  the  City  Court  of  Brooklyn  : 

An  appeal  may  be  taken  from  any  judgment  or  final  determination  of 
said  City  Court,  and  from  any  intermediate  order,  involving  the  merits 
and  necessarily  affecting  the  judgment,  to  the  Supreme  Court,  at  a  general 
term  thereof;  and  all  provisions  of  law  relative  to  appeals  from  courts  of 
inferior  jurisdiction  to  the  Supreme  Court,  shall  apply  to  appeals  from  said 
City  Court. 

In  1849,  the  provisions  of  law  on  appeals  to  the  Court  of  Appeals, 
were  applicable  to  this  tribunal.  Under  section  329,  the  power  to 
review  intermediate  orders,  is  inherent  to  all  appeals  from  judgments. 

Appeals  to  the  general  term  of  the  same  court,  are  thus  provided  for 
in  section  348  of  the  Code : 

§  348.  (297.)  In  the  Supreme  Court,  the  Superior  Court  of  the  city  of 
New  York,  and  the  Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  an  appeal  upon  the  law  may  be  taken  to  the  general  term,  from  a  judg- 
ment entered  upon  the  report  of  referees  or  the  direction  of  a  single  judge 
of  the  same  court,  in  all  cases,  and  upon  the  fact,  when  the  trial  is  by  the 
court  or  referees.  Such  an  appeal,  however,  does  not  stay  the  proceedings, 
unless  security  be  given  as  upon  an  appeal  to  the  Court  of  Appeals,  and 
such  security  be  renewed  as  in  cases  required  by  section  335  on  motion  to 
the  court  at  special  term,  or  unless  the  court,  or  a  judge  thereof,  so  order, 
which  order  may  be  made  upon  such  terms,  as  to  security,  or  otherwise,  as 
may  be  just,  such  security  not  to  exceed  the  amount  required  on  an  appeal 
to  the  Court  of  Appeals.  In  the  Supreme  Court,  the  appeal  must  be  heard 
in  the  same  manner  as  if  it  were  an  appeal  from  an  inferior  court. 

No  action  shall  be  commenced  upon  any  undertaking,  given  or  to  be  given 
in  pursuance  of  the  provisions  of  this  section,  until  ten  days  after  the  service 
of  notice  on  the  adverse  party  of  the  entry  of  the  order  or  judgment  affirm- 
ing the  judgment  appealed  from.  And  in  case  an  appeal  has  been  or  shall 
be  taken  to  the  Court  of  Appeals  from  such  order  or  judgment  of  affirmance, 
and  security  given  according  to  law,  so  as  to  stay  the  issuing  of  execution, 
no  action  shall  be  commenced  or  recovery  had  upon  any  undertaking,  given 
or  to  be  given  in  pursuance  of  the  proviaionB  of  this  section,  until  aiter  the 
final  determination  of  such  appeal. 

Vol.  n.— 47 
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The  concluding  clause  was  inserted  on  the  amendment  of  1862.  The  prior  portion  of  the 
section  dates  from  that  of  1859.  In  that  year  the  proYlsion  as  to  renewal  of  aecanty  ww 
inserted;  otherwise,  that  clause  is  the  same  as  in  1852.  In  1851,  the  right  of  appeal  was 
general ;  in  1849,  it  lay  only  upon  the  law;  in  1848,  upon  either  the  law  or  the  (act 

A  Bimilar  appeal  is  provided  for  by  section  3  of  chapter  361,  of  1857, 
vol.  I.,  p.  762,  amending  chapter  96  of  1854,  section  19,  as  to  the  judg- 
ments of  the  Superior  Court  of  Buffalo.     The  provision  runs  thus : 

Appeals  may  be  taken  to  the  general  term  of  s^d  Superior  Court,  in  all 
cases  where  an  appeal  could  be  taken  to  the  general  term  of  the  Supreme 
Court  if  the  action  or  proceeding  were  pending  therein. 

The  City  Court  of  Brooklyn  has  also  "  power  to  review  all  of  its  de- 
cisions" (see  chapter  125  of  1849,  p.  170,  section  4) ;  but  this  review  is 
rather  in  the  nature  of  a  rehearing,  than  an  appeal  strictly  considered. 

The  following  provisions  of  the  rules  bear  also  upon  the  subject : 

Appeals  of  both  descriptions  are  enumerated  motions.    Kule  40  (27). 

Rule  41  (34)  provides  thus,  with  regard  to  the  filing  of  notes  of  issue, 
and  the  making  up  of  the  calendar : 

• 

Notes  of  issue  for  the  general  term,  shall  be  filed  eight  days  before  the 
commencement  of  the  court  at  which  the  causes  may  be  noticed.  The  derk 
shall  prepare  a  calendar  for  the  general  term,  and  cause  the  same  to  be 
printed  for  each  of  the  justices  holding  the  court.  Appeals  shall  be  placed 
on  the  calendar,  according  to  the  date  of  the  service  of  the  notice  of  appeal ; 
and  other  cases,  as  of  the  time  when  the  question  to  be  reviewed  arose. 

« 

N.  B.  Id  Kings  county  the  derk  is  bound  to  print  one  hundred  and  fifty  oopiea  of  the  oil- 
endar.    See  chapter  212  of  1869. 

Rule  42  (28)  provides  thus,  as  to  noticing  and  service  of  papers : 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  term  by  either 
party. 

The  papers  to  be  furnished  on  such  motions,  shall  be  a  copy  of  the  plead- 
ings, when  the  question  arises  on  the*  pleadings,  or  any  part  thereof  or  of 
such  parts  only  as  relate  to  the  question  raised  by  the  demurrer ;  a  copy  of 
the  special  verdict^  return,  or  other  papers  on  which  the  question  arises ;  and 
the  party  whose  duty  it  is  to  furnish  the  papers,  shall  serve  a  copy  on  the 
opposite  party,  except  upon  trial  of  issues  of  law,  at  least  eight  days  before 
the  time  the  matter  may  be  noticed  for  argument.  If  the  party  whose  duty 
it  is  to  funiish  the  papers,  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  notice  of  motion,  that  the  cause  be  stmdc 
from  the  calendar  (whichever  party  may  have  noticed  it  for  argument),  and 
that  judgment  be  rendered  in  his  favor;  provided,  however,  that  in  mort- 
gage and  partition  cases,  where  the  plaintiflTs  rights  are  not  contested,  no 
copies  of  pleadings  need  be  furnished  to  the  court 

The  papers  shall  be  furnished  by  the  plaintiff,  when  the  question  arises  aa 
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special  verdict,  and  by  the  party  demuning,  in  cases  of  demurrer,  and  in  all 
other  cases  by  the  party  making  the  motion. 

Xlule  43  (29)  provides  thus,  as  to  the  papers  on  the  hearing : 

When  an  appeal  is  noticed  for  a  general  term,  in  cases  embraced  in  chap- 
ter in.  of  title  XL  of  the  Code,  and  of  section  348  of  the  Code,  the  appellant 
shall  famish  the  papers  for  the  court,  which  consist  of  a  copy  of  the  judg- 
ment-roll, together  with  a  case,  stating  the  time  of  the  conunencement  of  the 
suit,  and  of  the  sei-vice  of  the  respective  pleadings,  the  names  of  the  original 
parties  in  fall,  the  change  of  parties,  if  any  has  taken  place,  pending  the  suit, 
to  ^which  shall  be  added  the  opinion  of  the  court  below^  or  an  affidavit  that 
no  opinion  in  writing  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. At  the  commencement  of  the  argument,  the  appellant  shall  furnish 
a  printed  copy  of  the  papers  to  each  of  the  judges,  together  with  a  print- 
ed copy  of  the  points  on  which  he  intends  to  rely,  with  a  reference  to  the 
authorities  which  he  intends  to  cite ;  and  he  shall  also  deliver  to  the  attor- 
ney of  the  adverse  paity,  at  least  eight  days  before  the  first  day  of  the  term, 
three  printed  copies  of  the  said  papers.  And,  at  the  commencement  of  the 
argument,  each  party  shall  serve  upon  his  adversary,  a  printed  copy  of  his 
points  and  authorities  on  which  he  intends  to  rely.  In  case  the  appellant 
neglects  so  to  furnish  to  the  adverse  party  the  said  number  of  copies  of  the 
papers,  the  latter  shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion, 
for  the  earliest  practicable  day  in  term  for  hearing  non-enumerated  motions, 
that  the  cause  be  stricken  from  the  calendar  (whichever  party  may  have  no- 
ticed it  for  argument),  and  that  judgment  be  rendered  in  his  favor. 

When  a  case  is  agreed  upon  by  the  parties  according  to  section  372  of  the 
Code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument,  duly 
printed,  as  in  cases  of  appeal.  ' 

K.  B.  Under  the  rule,  as  it  stood  before  the  revision  of  1 858,  a  brief  history  of  the  cause  and 
an  abstract  of  the  pleadings  were  also  required,  but  these  are  now  dispensed  with. 

Bnle  44,  provides  very  fully,  in  relation  to  the  practice  on  appeals 
from  surrogates'  courts,  but,  being  in  the  nature  of  a  special  proceed- 
ing, and  not  of  one  in  an  ordinary  action,  they  fall  out  of  the  scope  of 
the  present  work.  The  same  remark  may  be  made  as  to  rule  47,  pro- 
viding as  to  the  preferential  hearing  of  cases  on  certiorari. 

Bules  45  and  46  provide  thus,  as  to  the  printing  and  preparation  of 
cases  and  points : 

Rule  45.  (31.)  In  all  enumerated  motions,  each  party  shall  briefly  state 
upon  his  printed  points,  the  leading  facts  which  he  deems  established,  with  a 
reference  to  the  folios,  where  the  evidence  of  such  facts  may  be  found ;  and 
the  court  will  not  hear  an  extended  discussion  on  a  mere  question  of  fact. 

Rule  46.  (30.)  The  cases  and  points,  and  all  other  papers  furnished  to  this 
court  at  a  general  term  in  calendar  causes,  shall  be  printed  on  white  writing 
paper,  with  a  margin  on  the  outer  edge  of  the  leaf,  not  less  than  one  and  a 
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half  inches  wid*  The  printed  page,  exclusive  of  any  marginal  note  or  refer- 
ence,  shall  be  seven  inches  long,  and  three  and  a  half  inches  wide.  The  folio, 
numbering  from  the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

Rule  54  provides  thus,  as  to  the  hearing  of  counsel : 

At  the  hearing  of  causes  at  a  general  or  special  term,  not  more  than  one 
counsel  shall  be  heard,  on  each  side,  and  then  not  more  than  one  hour  eadi, 
except  when  the  court  shall  otherwise  order. 

§  811.  Genet'ol  Qmree  of  Proceedings. 

»  (a.)  Case. 

The  appeal  being  perfected,  as  shown  in  the  last  chapter ;  and,  where 
the  appeal  is  from  an  inferior  jurisdiction  to  the  Supreme  Court,  the 
return  having  been  duly  made  by  the  clerk  of  the  court  below ;  the 
next  proceeding  on  the  part  of  the  appellant,  is  the  printing  and  service 
of  the  case  made  by  him  on  that  occasion. 

This  case  must  consist  of  a  copy  of  the  judgment-roll.  To  this,  the 
notice  of  appeal  must  either  be  prefixed  or  added ;  and,  where  the 
appeal  is  from  another  court,  the  return  of  the  clerk  of  that  court  A 
case  must  likewise  be  prepared,  stating  the  particulars  called  for  by 
rule  43  ;  and,  in  all  cases,  the  opinion  of  the  court  below  must  be  sub- 
joined, or  an  afBdavit  that  none  was  given,  or,  if  given,  that  a  copy 
cannot  be  procured.  See  same  nile.  This  rule  extends  to  the  opinion 
of  a  referee,  \vhich,  if  given,  must  be  printed,  or  the  argument  may  be 
postponed.     Warren  vs.  Warren^  22  How.,  142, 

All  these  requisitions  must  be  strictly  complied  with,  but,  beyond 
this,  nothing  is  necessary,  and  the  insertion  of  any  exti*aneou8  matter 
may  even  be  held  improper.  Where,  however,  the  case  is  long  and 
voluminous,  an  index  of  the  principal  matters,  such  as  is  called  for  by 
rule  5  of  the  Court  of  Appeals,  will*  be  found  convenient,  and  may  be 
added. 

The  appellant,  before  printing  the  case,  must  of  course  be  careful  to 
see  that  the  judgment-roll,  as  filed,  contains  all  necessary  matters, 
including  such  case  or  exceptions  as  may  have  been  made  on  his  part, 
so  as  to  present  fully,  all  questions,  whether  of'fact  or  of  law,  which  he 
seeks  to  raise  upon  his  appeal ;  and,  if  not,  to  see  that  those  matters 
are  duly  supplied,  or  annexed  by  means  of  a  motion  to  the  court,  if 
requisite,  or  otherwise.  If  the  necessary  papers  are  not  before  the 
court,  his  appeal  may  be  dismissed.  Sun  Muttial  Insurance  Company 
vs.  Dtoight^  1  Hilt.,  50.  See  likewise  Fish  vs.  Wood^  4  E.  D.  Smith, 
827,  as  to  the  effect  of  an  insufficient  statement. 
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(J.)  Printing  of  Case. 

When  prepared,  the  case  should  be  printed,  the  directions  of  rule  46 
being  strictly  observed.  A  suflScient  number  should  in  all  cases  be 
stricken  off.  Three  copies  are  necessary  for  service  on  the  adverse 
party.  Each  judge  who  sits  at  the  general  term  must  have  one  ;  ano- 
ther may  be  requisite,  for  the  purposes  of  the  judgment-roll,  should  the 
decision  be  favorable,  besides  such  as  will  be  wanted  for  use  on  the 
hearing.  And,  where  an  ulterior  review  is  anticipated,  the  case  below, 
or  portions  of  it,  may  possibly  be  made  use  of,  so  as,  to  some  extent,  to 
save  a  reprinting,  on  going  up  to  the  Court  of  Appeals.  Where  this  is 
likely,  it  will  be  prudent  to  order  at  least  thirty  copies ;  if  not  so,  twenty, 
or  even  fifteen  may  suffice.  Tlie  additional  expense  is  trifling,  and  it 
will  be  inexpedient  to  run  the  matter  too  close. 

{c.)  Sebvice. 

Under  rule  43,  three  copies  of  the  case  so  printed,  must  be  served 
upon  the  attorney  for  the  adverse  party,  at  least  eight  days  befofe  the 
first  day  of  the  term.  It  is  usual  to  make  such  service  at  an  earlier 
period,  as  soon  as  the  case  i^  printed.  One  service  will  oi  course  be 
sufficient,  should  the  appeal  not  be  heard  at  the  term  for  which  it  was 
originally  noticed. 

Should  he  neglect  to  make  this  service,  the  appellant  entitles  his 
adversary  to  move,  under  the  same  rule,  that  the  cause  be  stricken  from 
the  calendar,  and  that  judgment  be  rendered  in  his  favor. 

It  would  seem  that,  where  a  case  has  been  actually  made,  a  motion 
of  this  nature  is  the  only  proper  mode  of  disposing  of  the  cause,  in  the 
event  of  delay  in  its  filing  or  service,  and  that  an  affirmance  cannot 
properly  be  taken  by  default      Warren  vs.  Eddy^  13  Abb.,  28. 

Under  this  rule,  the  respondent  may  force  the  case  on,  in  the  event 
of  any  n^lect  on  the  part  of  the  appellant,  as  under  rule  42.  The 
appeal  may  be  noticed  by  either  pai*ty.  That  motion  must  be  brought 
on,  on  notice  and  affidavits,  showing  the  existence  and  noticing  of  the 
appeal,  and  the  default  complained  of.  It  may  be  noticed,  under  rule 
48,  for  the  first  day,  or  the  Thursday  of  the  first  or  Friday  of  the  second 
week  of  the  term  for  which  the  appeal  is  noticed. 

Should  the  appellant  be  really  unable  to  get  the  printing  through  in 
time,  ^  extension,  obtained  in  the  usual  manner,  wiU  relieve  him  from 
liability  to  such  a  motion. 

When  so  in  default,  the  appellant,  on  the  hearing  of  the  motion,  will 
usually  be  allowed  the  privilege  of  completing  and  serving  his  papers, 
on  proper  terms,  on  his  showing  some  excuse  for  his  default,  and  that 
the  appeal  has-been  taken  and  is  intended  to  be  prosecuted  in  good 
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faith.     Such  excuse!  should  be  presented  in  the  usual  manner.     But 

where  this  latter  element  is  wanting  on  the  part  of  such  appellant,  or 

where  he  is  chargeable  with  gross  laches  in  bringing  on  the  case,  the 

motion  may  probably  be  granted. 

*  i 

{d.)  FoBMAL  Pbocekdings. 

The  appeal,  when  prepared,  must  be  noticed  for  the  first  day  of  the 
general  term.  Being  brought  on  as  an  enumerated  motion,  it  would 
seem  that  eight  days'  notice  of  argument  is  all  that  is  required ;  the 
fourteen  days'  notice,  prescribed  by  section  256,  being  applidable  to 
notice,  not  of  argument,  but  of  trial. 

In  the  event  of  abatement,  by  death  of  one  of  the  parties,  service  of 
notice  on  his  attorney  will  be  ineffectual.  An  administrator  must  be 
appointed,  and  the  suit  regularly  revived  against  him.  Warren,  vs. 
Eddy,  13  Abb.,  28. 

A  note  of  issue  must  be  filed  with  the  clerk  of  the  court,  and  the  case 
placed  upon  the  general  term  calendar  in  the  usual  manner.  This  pro- 
ceeding must  be  taken,  at  least  eight  days  before  the  first  day  of  tiie 
term.  See  rule  41.  Before  the  amendment  of  1858,  the  period  was 
four  days  only. 

A  calendar  is  usually  made  out  for  each  general  term.  In  the  first 
district,  however,  a  practice  has  recently  been  introduced,  of  continuing 
the  calendar  from  one  -term  into  another,  and  dispensing  with  the  filing 
of  a  fresh  note  of  issue,  or  the  giv^ing  a  fresh  notice  of  argument,  in  cases 
already  on  that  calendar. 

In  cases  to  which  the  people  are  parties,  it  will  be  necessary  for  the 
attorney  for  the  state,  in  case  he  desires  to  avail  himself  of  the  prefer- 
ence granted  by  chapter  37  of  1858,  p.  65,  and  to  move  the  case  out  of 
its  order  on  the  calendar,  to  give  notice  of  such  motion,  at  the  time  of 
the  service  of  notice  of  argument. 

The  following  proceedings  are  also  entitled  to  precedence,  and  may 
be  moved,  out  of  their  order  in  the  calendar : 

Proceedings  against  corporations  (2  R.  S.,  459,  section  11) ; 

Proceedings  in  actions  brought  by  the  attorney-general,  in  manorial 
cases  (chapter  128  of  1850,  p.  200) ; 

Certain  proceedings  between  the  people  and  the  corporation  of  Trin- 
ity Church  (chapter  280  of  1854,  p.  606) ; 

Actions,  in  which  executors  and  administrators  are  sole  plaintiffi,  or 
sole  defendants ;  or  which  prevent  the  issuing  of  letters  testamentaiy 
or  of  administration  (chapter  167  of  1860,  p.  270) ; 

Criminal  cases. 

A  party  intending  to  apply  to  have  an  appeal  heard  out  of  its  order, 
as  above,  should  serve  notice  of  such  intention,  together  .with  his  notice 
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of  argument,  specifying  the  day  on  which  the  cause  is  intended  to  be 
moved.  This  is  expressly  provided  by  the  statute  of  1858,  as  above 
noticed,  and  the  same  reason  applies  in  other  instances. 

There  is  no  power  of  bringing  on  an  appeal. out  of  its  order,  on  the 
ground  that  it  is  frivolous.  Wilder  vs.  Lane^  34  Barb.,  54 ;  12 
Abb.,  351. 

{e.)  Points. 

Each  party  must,  in  anticipation  of  the  hearing,  make  out  a  set  of 
points,  containing  the  substance  of  his  proposed  argument,  and  a  state- 
ment of  the  authorities  which  he  intends  to  cite  ;  to  which,  under  rule 
45,  must  be  added,  a  statement  of  the  leading  facta  which  he  deems 
established,  with  a  reference  to  the  folios  where  the  evidence  of  such 
facts  may  be  found ;  and,  when  so  made  out,  such  points  must  be  print- 
ed. Rule  46.  Three  copies  must  be  served  upon  the  attorney  for  the 
adverse  party,  at  the  commencement  of  the  argument.  Kule  43.  And 
a  copy  must  be  delivered  to  each  of  the  judges,  at  the  same  time.  Same 
rule.  A  sufficient  number  should  be  stricken  off,  usually  the  same  as 
the  number  of  cases. 

The  heads  of  an  argument,  together  with  the  authorities  cited,  but 
not  the  argument,  at  length,  are  embraced  under  the  term  points. 
Gray  vs.  Schencky  3  How,,  231.  This  case  was  decided  under  the  old 
practice,  but  the  same  rule  should  be  observed  now. 

Ck>rrection8  may  be  made,  in  writing,  before  the  points  are  served ; 
but  afterwards  they  will  not,  in  strictness,  be  regular. 

Material  corrections,  when  they  do  not  involve  a  surprise  upon  the 
adversary,  are,  however,  occasionally  allowed ;  but,  as  a  general  rule, 
each  party  will  be  strictly  confined  to  the  matter  stated  on  his  points, 
so  far  as  regards  his  original  argument.  In  answering  or  replying  to 
the  adverse  argument,  any  new  propositions  may  be  stated,  or  any  fur- 
ther authorities  may  be  cited,  by  the  appellant's  counsel,  in  opposition 
to  that  argument,  but  he  must  confine  himself  strictly  to  matter  of  this 
description,  and  to  the  support  of  the  propositions  stated  upon  his  own 
points.  He  cannot  legitimately  depart  from  these  limits,  though  the 
matter  is  one  that  necessarily  rests  entirely  in  the  discretion  of  the 
court.  Within  those  limits,  he  may  enforce  the  propositions  he  con- 
tends for,  by  any  legitimate  detail  of  argument,  pertinent  to  those  prop- 
ositions, subject  to  regulation  by  the  court,  as  to  the  time  occupied  for 
that  purpose,  under  the  authority  conferred  by  rule  54. 

(y.)  Similar  Pkockedings. 

A  controversy,  submitted  without  action,  under  section  372  of  the 
Qode,  18  brought  on,  in  precisely  tlie  same  manner  as  an  ordinary 
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appeal.  It  must  be  noticed,  and  placed  upon  the  calendar,  and  the 
same  papers  must  be  printed,  and  furnished.  See  rule  43. 
,  And  the  same  is  the  usual  practice,  with  reference  to  a  verdict,  sub- 
ject to  the  opinion  of  the  court.  Rule  43  does  not  provide  spcciaUv 
upon  the  subject ;  but,  taking  the  provisions  of  rules  42,  45,  and  46  in 
connection,  there  can  be  no  doubt  of  this  being  the  proper  course. 

And  the  same  maj  be  stated,  with  reference  to  exceptions,  directed  to 
be  heard,  in  the  first  instance,  at  the  general  term.    Section  365. 

{g.)  Incidental  Points  as  to  Hearing. 

As  to  the  power  of  the  courts  to  direct  a  virtual  consolidation  of  sev- 
eral appeals,  presenting  the  same  question,  when  actually  pending,  by 
means  of  an  order  that  all  abide  the  decision  of  one,  and  that  one  argu- 
ment only  be  allowed,  see  Toll  vs.  ThonuM,  15  How.,  315. 

An  appeal  cannot  be  brought  on,  out  of  its  order,  on  the  ground  that 
it  is  frivolous.  There  is,  at  present,  no  rule  or  order  of  the  court, 
authorizing  a  motion  for  that  purpose.  Wilder  vs.  Zane^  34  Barb.,  54; 
12  Abb.,  351. 

Counsel  are  bound  to  be  prepared,  when  the  appeal  is  called  on,  nor. 
will  a  rehearing  be  granted,  on  any  allegation  that  the  case  was  not 
sufficiently  presented  to  the  court.    Dmcker  vs.  PaUerson^  2  Hilt.,  135. 

On  the  calling  of  the  appeal,  either  party  will  be  entitled  to  take  the 
default  of  his  adversary,  in  the  usual  manner.  As  a  general  rule,  how- 
eve^,  that  default  will  be  opened,  upon  proper  terms,  unless  it  clearly 
appears  that  the  appeal  has  no  merits,  and  that  there  is,  in  fact,  no 
questioi\  to  be  argued.  See  Bradford  vs.  Greenwich  Mutual  Insuranee 
Gompanyy  8  Abb.,  261.  A  motion  to  open  a  default  taken,  may  be 
made  at  special  term.  See  Ayres  vs.  Covdl^  9  How.,  573 ;  Coming  vs. 
Powers^  9  How.,  54. 

It  may  bo  remarked,  lastly,  that,  in  all  cases,  it  is  competent  for  an 
appellant  to  dismiss  his  own  appeal,  if  thought  advisable.  In  order  to 
do  so,  he  nmst  enter  an  order  to  that  effect,  and  must  pay  the  res})0Qd- 
ent's  costs.  Vide  Wan*en  vs.  Eddy^  13  Abb.,  28.  A  mere  notice,  or 
the  entry  of  an  order,  without  such  payment,  is  a  nullity,  and  may  be 
so  treated  by  the  respondent.  Burnett  vs.  Harknesa^  4  How.,  158 ;  3 
C.  R.,  100.  Nor  can  a  party,  whose  appeal  has  been  dismissed,  com- 
mence a  fresh  one,  until  the  costs  of  the  former  have  been  paid. 
Dresser  vs.  Brooks^  5  How.,  Y5, 

In  Warreti  vs.  Eddy^  13  Abb.,  28,  judgment  of  affirmance,  taken  by 
default,  after  actual  abatement  of  the  suit,  by  death  of  the  appellant, 
was  held  irregular,  and  set  aside.  It  was  also  considered  doubtful 
whether  the  appeal  could  be  disposed  of,  by  taking  such  affirmance,  ou 
the  call  of  the  calendar,  when  a  care  had  been  made,  but  not  filed  or 


APPEALS   PBOM  JUDGMENTO. — §   312.  •        745 

served ;  and  the  court  held  that  a  motion  to  dismiss,  on  that  gronnd, 
was  the  proper  practice  nnder  these  circumstances. 

In  the  first  district,  fifteen  causes  a  day,  and  no  more,  will  be  callod, 
at  a  general  term.  See  general  rules,  as  to  terms  and  calendars.  The 
same  arrangement  prevails  in  the  second  district,  unless  the  court  shall 
otherw'ise  order.  See  rules  of  the  24th  of  October,  1856,  No.  2.  By 
that  rule,  it  is  further  provided,  "they  wiB  be  called  and  heard,  in  the 
order  in  which  they  stand  on  the  calendar,  and  no  cause  will  be  reserved, 
or  set  dowii  for  hearing,  out  of  the  order  herein  prescribed." 

§  312.  Appeals  front  Infei^wi'  Cow't. 

Since  the  amendment  of  1858,  there  is  no  restriction  upon  this  class 
of  appeals.  Prior  to  that  amendment,  they  were  not  allowable,  in  cases 
originating  in  a  justice's  court,  unless  the  sanction  of  a  judge  of  the 
Supreme  Court  was  first  obtained,  and  this  rule  was  strictly  enforced. 
See  Seymour  vs.  Judd^  2  Comst.,  464. 

In  this  class  of  cases,  it  has  been  held  that  a  judgment  taken  by 
default,  in  the  county  court,  cannot  be  reviewed  on  appeal.  The  only 
relief  obtainable  by  the  appellant,  is  by  motion,  in  the  court  below. 
Dorr  vs.  Birge^  5  How.,  323  ;  1  C.  R.  (N".  S.),  74.  See  likewise  Jones 
vs.  Kip^  1  C.  R.,  119,  as  to  general  principle.  Kor  can  the  decision 
of  that  court  be  reviewed,  when  it  has  granted  a  new  trial.  Bvmett 
vs.  Harhneas,  4  How.,  158 ;  2  C.  R.,  100. 

It  will  be  sufficient  to  sustain  the  judgment  of  an  inferior  court,  if  the 
facts  conferring  jurisdiction  appear  in  any  part  of  the  record.  Clyde 
and  Rose  Plank  Road  Company  vs.  BaJeer^  22  Barb.,  323.  But,  in 
an  appeal  under  the  Code,  no  presumption  will  be  indulged  as  to  the 
existence  of  testimony,  not  shown  upon  the  face  of  the  return.  Vide 
CaUigan  vs.  Mix^  12  How.,  495.  (N.  B. — Case,  not  head-note.)  See, 
however,  as  to  presumption  in  favorof  the  jurisdiction  of  a  subordinate 
tribunal,  having  cognizance  of  the  general  subject,  as  in  the  case  of  a 
surrogate's  court.     Morrell  vs.  Dennison,  8  Abb.,  401. 

When  an  appeal  from  a  justice's  judgment  is  transferred  from  the 
county  court  to  the  Supreme  Court,  under  subdivision  13  of  section  30  • 
of  the  Code,  by  reason  of  the  disqualification  of  the  county  judge,  it 
cannot  be  brought  to  the  general  term.  The  case  must  be  heard,  in 
the  first  instance,  by  a  single  judge  at  special  term,  and  his  decision 
appealed  from,  if  erroneous.  See  Sheldon  vs.  Albro^  8  How.,  305 ; 
Davis  vs.  Stone^  16  How.,  638.  And  such  original  hearing  should  bo 
had  in  the  same  county,  and  on  the  original  papers.  Wiles  vs.  Peck^ 
16  How.,  541 ;  Davis  vs,  Siotie,  supra.  See,  as  to  the  costs  on  such  a 
hearing,  G*Callaghan  vs.  Carroll^  16  How.,  327. 
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As  to  an  intermediate  order,  conducing  to  a  judgment,  being  review- 
able on  the  appeal  from  tiiat  judgment,  as,  for  instance,  an  order  striking 
out  a  part  of  a  defence,  see  Cowles  vs.  Cowles^  9  How.,  361.  Bat,  in 
these  cases,  such  an  order  cannot  be  brought  up  for  separate  reTiew> 
whilst  questions  of  fact  remain  undecided,  even  by  stipulation  between 
the  parties.     Perkins  vs.  famham^  10  How.,  120. 

The  City  Court  of  Brooklyn  stands,  however,  in  an  exceptional  po- 
sition in  this  respect,  and  does  not  fall  within  the  scope  of  section  329. 
Under  the  terms  of  the  statutes,  under  which  the  jurisdiction  of  that 
court  is  derived,  its  orders,  when  they  involve  the  merits,  and  neces- 
sarily affect  the  judgment,  may  be  brought  up  for  separate  review. 
See  Moore  vs.  Woody  19  How.,  405  ;  Bennett  vs.  City  of  Brooklyn^  19 
How.,  310. 

And,  where  a  case  had  been  heard  by  a  referee,  appointed  by  the 
court  in  question,  it  was  held  that  no  appeal  would  lie  to  the  court 
above,  until  a  rehearing  of  the  matter  was  had,  before  the  judge  who 
made  the  appointment.     Ooviard  vq.  CastiUonj  12  Barb.,  126. 

In  appeals  of  this  nature,  the  Supreme  Court  possesses  no  greater 
powers  than  those  which  it  exercised  under  the  former  pracfice,  on  writ 
of  error.  It  can  only  review  errors  committed  by  the  court.  The  cor- 
rection of  any  on  the  part  of  the  jury,  as,  for  instance,  an  award  of 
excessive  damages,  is  beyond  its  powers,  and  can  only  be  remedied 
by  application  to  the  court  below.  Thurber  vs.  Taion^end,  22 
N.  Y.,  617. 

Where  want  of  jurisdiction  in  the  court  below  is  presented  by  waj 
of  plea  or  demurrer,  and  has  been  made  the  subject  of  adjudication, 
the  appellate  tribunal  may,  on  a  reversal,  award  to  the  appellant  the 
costs  of  the  court  below.  Where,  however,  such  want  of  jurisdiction  is 
patent  upon  the  face  of  the  summons  and  complaint,  such  power  does 
not  exist.  All  that  the  court  above  can  do,  is  to  dismiss  the  suit,  as  it 
was  the  duty  of  the  court  below  to  have  dismissed  it,  without  costs  of 
that  court.     Gorr/dy  vs.  Mclwtoahy  22  Barb.,  271. 

(a.)  Special  Pboceedings. 

Although,  by  chapter  270  of  1854,  p.  592,  a  right  of  appeal,  as  under 
the  Code,  is  given  in  the  case  of  any  judgment  or  order  in  a  special 
proceeding,  that  right  is  confined  to  a  review  of  the  decision  of  the 
special  tenn,  by  the  general  term  of  the  same  court.  It  does  not  extend 
to  cases,  where  the  action  of  a  court  of  inferior,  is  sought  to  be  revised 
in  one  of  superior  jurisdiction.  In  re  Smithy  16  How.,  667.  In  this 
class  of  cases,  resort  must  be  had  to  the  remedies  antecedent  to  the 
Code.  Bedell  vs.  SteckeU^  4  How.,  432 ;  3  C.  B.,  105,  contains  a  diduni 
that  the  right  of  review  in  this  class  of  i*emedies,  is  confined  to  those 
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proceedings  which  fell  under  the  juriBdiction  of  the  former  Court  of 
Chancery,  or  where  power  for  that  purpose  was  conferi'ed  by  statute, 
or  existent  under  the  former  practice.  The  subject  lies,  however,  beyond 
the  scope  of  the  present  work. 

(h.)   SUBBOOATES'   DECISION. 

Such  also  is  the  case  with  rpgard  to  appeals  of  this  nature.  They 
are  strictly  and  exclusively  special  proceedings  in  their  nature,  not 
merely  as  regards  the  original  adjudication,  but  also  with  respect  to 
the  mode  of  review  itself.  They  are  expressly  exempted  from  the 
operation  of  the  Code,  by  section  471,  save  only  on  the  question  of  costs, 
and  the  practice  is  wholly  different,  and  regulated  by  special  rule  No. 
44  (77).  The  provisions  of  the  Revised  Statutes  upon  the  subject,  will 
be  found  as  follows,  viz. :  v. 

Those  relative  to  such  appeals  generally,  in  article  III.,  title  III., 
chapter  IX.,  part  III.,  sections  90  to  118.     2  R.  S.,  608  to  611. 

Those  relative  to  proceedings  for.  admeasurement  of  dower,  at  2  R.  S., 
491  (492) ;  those  as  to  cases  respecting  guardian  and  ward,  at  2  R.  S., 
152  (153) ;  and  those  as  to  the  final  settlement  of  an  executor's  account, 
at  2  R.  S.,  95. 

Beyond  this  notice,  the  subject  will  not  be  entei*ed  into,  lying  as  it 
does  wholly  out  of  the  province  of  the  present  work.  As  to  the  entire 
exemption  of  this  class  of  appeals  from  the  provisions  of  the  Code, 
under  section  471,  as  before  referred  to,  vide  Brookvyay  vs.  Jewett^  16 
Barb.,  590  ;  Shet^num  vs.  YoungSj  6  How.,  318. 

§  313.  Appeal  to  General  Term  of  same  Gov/rt. 

This  class  of  appeals  is  regulated  by  section  348,  as  above  cited,  and 
is  applicable  to  the  courts  enumerated  in  that  section,  and,  by  special 
statute,  to  the  Superior  Court  of  Bufialo,  as  there  noticed.  The  proceed- 
ing by  which  the  action  of  the  City  Court  of  Brooklyn  is  capable  of 
revision,  is,  as  abovestated,  in  the  nature  of  a  motion  for  rehearing,  and 
not  of  a  regular  appeal.  When  adopted,  it  must  be  brought  on  in  that 
form,  by  ordinary  notice,  and,  if  a  stay  be  desired,  that  stay  must  be 
specially  applied  for.  In  Bamum  vs.  The  Seneca  County  Bank^  6  How., 
82 ;  1  C.  R.  (N.  S.),  405,  the  relative  powers  of  the  general  and  special 
terms  in  these  matters  are  thus  defined :  '^  A  general  term,  and  a  special 
term,  or  circuit,  stand  to  each  other,  in  the  same  relation  which  has 
ordinarily  subsisted,  between  courts  of  appellate,  and  courts  of  original 
jurisdiction.  It  is  the  province  of  the  appellate  court,  to  determine  for 
itself,  of  what  causes  and  questions  it  has  jurisdiction,  and  how  and  when 
juriBdiction  was  obtained."    See  also  Harris  vs.  Olwrk^  10  How.,  416. 
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(a.)  Extent  op  Review  Obtainable. 

Prior  to  the  amendment  of  1851,  the  Code  contained  ho  provision,  in 
relation  to  the  review  of  judgment  entered  upon  a  referee's  report.  This 
omission  gave  rise  to  considerable  discussion,  but  the  right  to  appeal 
upon  the  law  was  maintained,  in  a  preponderating  series  of  decisions. 
The  question  being  now  set  at  rest  by  that  amendment,  it  seems  need- 
less, at  this  distance  of  time,  to  enter  into  any  specific  citation  of  those 
cases,  but,  if  desirable,  they  will  be  found  collected  in  the  former  editions 
of  this  work. 

Where  the  case  has  been  tried  by  a  jury,  the  appeal  from  the  judg- 
ment, if  taken  alone,  brings  up  the  questions  of  law,  raised  by  way  of 
exception  to  the  ruling  or  charge  of  the  judge,  and  such  questions  only. 
Such  appeal  is  only  given  upon  the  law  (section  348).  If  the  unsuccess- 
ful party  seeks  to  draw  in  question  the  action  of  the  jury,  on  questions 
of  fact,  he  must  move  for  a  new  trial  upon  a  case.  If  his  motion  be 
denied,  he  may  bring  up  that  branch  of  the  case  for  review,  by  appeal 
from  the  order  on  that  motion.  The  two  appeals  are  thus  brought  on 
together,  and  a  review  of  the  combined  action  of  the  court  and  jury 
can  thus  be  obtained. 

The  proposition  that  questions  of  fact,  or  as  to  the  weight  of  evidence, 
cannot  be  made  the  subject  of  review,  on  a  simple  appeal  from  the 
judgment,  but  must  be  brought  up,  if  at  all,  by  means  of  appeal  from 
an  order  denying  a  new  trial,  and  that,  if  not  so  brought  up,  the  objec- 
tions will  be  held  to  be  waived,  is  laid  down  in  the  following  cases: 
Brovm  vs.  Richardson^  1  Bosw.,  402  ;  Bedell  vs.  Commercial  MutuaL 
Ins7C7*ance  Company^  3  Bosw.,  147 ;  Rider  vs.  Union  India  Rubber  Ootn- 
pany^  4  Bosw.,  169 ;  Anthony  vs.  Smithy  4  Bosw.,  603 ;  Ogden  vs. 
Coddington,  2  E.  D.  Smith,  317 ;  Fry  vs.  Bennett^  16  How.,  385 ;  7 
Abb.,  352 ;  2  Bosw.,  684 ;  Hastings  vs.  McMnley,  3  C.  E.,  10 ;  Mar- 
quhart  vs.  La  Farge^  5  Duer,  569  ;  Morange  vs.  Morris^  20  How.,  257; 
12  Abb.,  164.  See  also,  as  to  a  motion  on  arrest  of  judgment,  SneUv^ 
SneU,  3  Abb.,  426. 

And  the  bringing  up  of  such  appeals  in  combination,  will  work  uo 
prejudice  to  either.  Vide  JacTcso^i  vs.  Fassitt^  33  Barb.,  646  ;  21  How., 
279 ;  12  Abb.,  281. 

But,  when  the  case  is  decided  by  tlie  judge  at  circuit,  on  a  pure  ques- 
tion of  law,  the  review  may  be  had  on  a  mere  appeal  from  the  judgment, 
without  any  necessity  of  going  through  the  form  of  a  motion  for  new 
trial.     Mora/fi-ge  vs.  Morris,  32  Barb.,  660. 

Nor  can  any  interlocutory  order  or"  action  of  the  court,  be  reviewed 
on  simple  appeal  from  the  judgment,  miless  brought  under  the  consider- 
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ation  of  the  court  in  due  form.    Rosa  vs.  West^  2  Bobw.,  360 ;  EHUn 
VB.  Rutgers  Fi/re  Insurance  Compam/^  2  Bosw.,  482 ;  6  Abb.,  68. 

On  an  appeal  taken  purely  on  the  law,  the  amount  of  a  defendant's 
liability  cannot  be  reviewed.     WUherhead  vs.  AUen^  28  Barb.,  661. 

Nor  can  questions  of  fact  or  exceptions  on  the  evidence,  be  brought 
up  on  a  verdict  subject  to  the  opinion  of  the  court.  That  course  is  only 
appropriate,  where  the  facts  are  undisputed.  Cobb  vs.,  Cornish^  16  N. 
Y.,  602;  15  How.,  407;  6  Abb.,  129;  Giliert  vs.  Beach,  16  N.  Y., 
606 ;  Brower  vs.  Orser,  2  Bosw.,  365 ;  Purvis  vs.  Coleman,  1  Bosw., 
321 ;  Bangs  vs.  Palmer,  16  How.,  542  ;  Morange  vs.  Morris,  20  How., 
257 ;  12  Abb.,  164 ;  Eisemari  vs.  Swan,  6  Bosw.,  668.  The  course 
taken  in  Geffcken  vs.  Slingerland,  1  Bosw.,  449,  was  clearly  exceptional, 
and  contrary  to  the  above  rule. 

If  the  findings  of  fact  on  such  a  verdict,  are  sought  to  be  impeached, 
it  can  only  be  by  means  of  a  motion  for  a  new  trial,  and  appeal  from  the 
order.    Purvis  vs.  Coleman,  supra. 

So  also,  where  the  complaint  contained  two  causes  of  action,  as  to 
one  of  which  it  was  dismissed,  and  a  verdict  of  the  above  nature  direct- 
ed as  to  the  other,  it  was  held  that  the  former  adjudication  could  not 
be  reviewed,  on  a  case  made,  for  the  latter  purpose,  by  the  plaintiff.  He 
should  have  appealed,  or  obtained  special  leave  to  bring  up  the  question, 
and  adapted  his  case  accordingly.    Dickerson  vs.  Cook,  3  Duer,  324. 

When  an  appeal  from  an  order,  refusing  a  new  trial,  is  brought  up 
separsetely,  an  affirmance  of  the  judgment  cannot  be  taken.  This  course 
is  only  proper,  when  the  judgment  itself  is  the  subject  of  appeal.  Miller 
vs.  Eagle  Life  and  Health  Insurance  Compa/ny,  3  E.  D.  Smith,  184. 
But  though,  in  such  cases,'a  second  appeal  will  be  necessary,  in  order 
to  put  the  question  into  a  proper  shape  to  be  carried  up  to  the  Court 
of  Appeals,  the  general  term  will  not,  as  a  general  rule,  allow  the  same 
questions  to  be  reargued,  but  will  only  hear  the  appellant,  as  to  such 
as  were  not  raised  on  the  first  occasion.  Ketdtas  vs.  Myers,  1  Abb., 
403.  N.  B. — The  general  reversal,  reported  19  If.  Y,  231,  does  not 
afiTect  this  decision. 

The  review  of  the  verdict^  of  a  jury  under  a  feigned  issue,  is  not 
obtainable  by  means  of  an  appeal.  The  course  to  pursue,  is  a  motion 
to  the  general  term,  upon  a  case,  analogous  to  the  former  practice. 
Snell  vs.  Lauchs,  12  Barb.,  385. 

Where  a  cause  has  been  tried  by  the  court,  or  by  a  referee,  thei*e  is  not 
the  same  difliculty  as  to  the  mode  of  review,  as,  in  such  cases,  an  appeal 
lies  to  the  general  term,  both  upon  the  fact,  and  the  law.  Code, 
sections  268,  272. 

An  appeal  from  a  judgment  of  this  nature,  cannot  properly  be  taken 
till  such  judgment  is  perfected.    Where  therefore  the  main  questions  in 
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tlie  cause  were  iLecided,  but  an  accounting  was  directed,  an  appeal  from 
the  judgment  was  dismissed,  as  premature.  Lawrence  vs.  Farmer^ 
Loan  and  Trust  Compamyy  6  Duer,  689  ;  15  How.,  57 ;  McMahoth  vs. 
AUen^  27  Barb.,  335  ;  7  Abb.,  1 ;  Griffin  vs.  Cranston^  5  Bosw.,  658 ; 
The  People  vs.  Rawa^  34  Barb.,  G9. 

But  though  the  appeal  thus  taken,  will  be  irregular,  and  dismissable 
'  on  motion,  still,  if  the  parties  go  to  an  argument,  the  irregularity  maj 
be  held  as  waived,  and  the  action  of  the  court  on  such  appeal  will  not 
be  void  for  want  of  jurisdiction  (jyivemois  vs.  LeaviU^  8  Abb.,  59 ; 
'  Chriffin  vs.  Cranston^  supra) ;  and,  in  the  last  case,  it  was  considered, 
that  the  action  of  the  court  on  a  partial  trial,  by  which  the  whole  of  the 
issues  in  the  case  are  not  disposed  of,  may  be  appealable. 

Where  the  provisions  of  a  judgment  are  connected  and  dependent,  a 
party  cannot  take  the  benefit  of  part,  and  appeal  from  the  residue  of 
those  provisions.  His  right  to  appeal  will  be  waived  by  the  enforce- 
ment of  any  portion.     Bennett  vs.  Van  SyckeL^  18  N.  Y.,  481. 

An  error  to  the  prejudice  of  the  respondent,  will  not  form  ground  for 
reversal,  on  the  appellant's  proceeding.  RdHbins  vs.  Codman^  4  £.  D. 
Smith,  316.     See  also  Ward  vs.  KaJhfieisch,  21  How.,  283. 

A  judgment  by  default,  entered  by  the  clerk  under  section  246,  can* 
not  be  appealed  from.  There  is,  in  such  case,  no  direction  of  the  judge  to 
be  reviewed,  and  the  only  remedy  of  the  party,  is  by  motion.  Jones 
vs.  JKp,  1  C.  R.,  119 ;  Stewart  vs.  Morton^  8  Abb.,  429,  note. 

And  the  same  rule  has  been  applied  to  a  judgment,  taken  by  default 
to  appear  on  the  trial.  Pope  vs.  Dinsmore^  29  Barb.,  367  ;  8  Abb., 
429.    See  also  Dorr  vs.  Birge,  5  How.,  323 ;  1  C.  R.  (N.  S.),  74. 

And,  in  the  former  of  these  cases,  it  was  held  that  the  decision  in- 
volved in  fact  the  point  that  a  party  has  no  right,  under  the  Code,  to 
appeal  upon  the  record  alone,  unless  he  lays  ground  for  a  review,  by 
means  of  exceptions,  taken  in  due  form.  See  also  Hunt  vs.  Bloomjer^ 
and  Johnson  vs.  WhiUock^  3  Kern.,  341  (344),  there  cited,  and  Brewer  vs. 
Isish^  12  How.,  481.  A  less  strict  view  is  held,  and  the  power  of  appeal 
on  the  record  alone  maintained,  in  the  following :  Brown  vs.  Harris^  9 
How.,  345 ;  MiUs  vs.  Thwr^  (No.  10),  12  How.,  385  ;  2  Abb.,  482; 
Robinson  vs.  Hudson  Rwer  Railroad  Company^  1  Hilt.,  144 ;  3  Abb., 
113 ;  Rankin  vs.  Pine^  4  Abb.,  309. 

A  judgment  entered  by  consent,  would  seem  not  to  be  properly  review- 
able, on  appeal.  Viele  vs.  Troy  and  Boston  Railroad  Company^  21 
Barb.,  381  (397).  See  also,  as  to  a  judgment  entered  on  stipulation, 
Boyd  vs.  BigeloWj  14  How.,  511. 

Judgment  on  an  inquest  is  however  reviewable,  if  error  of  law  have 
been  committed,  though  the  more  usual  and  advisable,  course  will  be  to 
apply  by  motion.    See  Burger  vs.  Baker^  4  Abb.,  11  (12). 
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And  when  there  has  been  any  action  of  the  court,  preliminary  and 
conducive  to  the  judgment,  an  appeal  may  be  taken,  though  the  imme- 
diate entry  may  be  in  the  nature  of  a  judgment  by  default.  So  held,  on 
appeal  from  a  judgment,  consequent  on  an  order  striking  out  or  grant- 
ing judgment  on  a  frivolous  pleading.    Raynor  vs.  Clark^  7  Barb.,  581 ; 

3  C.  R,  230 ;  King  vs.  Stafford,  6  How.,  30;  With^heady^.  AUen,  28 
Barb.,  661.  And,  for  the  purposes  of  an  ulterior  review  in  the  Court 
of  Appeals,  it  will  not  be  sufficient  to  appeal  from  such  a  decision,  as  an 
order  only,  tliough  such  appeal  is  allowable.  The  decision  must,  for 
that  purpose  be  appealed  from,  as  a  judgment,  after  actual  entry.  Vide 
HoUister  Bank  ofJBuffalo  vs.  Vail,  15  N.  Y.,  593. 

In  this  class  of  cases,  however,  the  appellant  can  only  obtain  a  simple 
reversal,  on  which,  if  granted,  the  respondent  will,  as  of  course,  be  re- 
mitted to  his  former  position  in  the  cause. 

Mere  matters  of  irregularity  in  practice,  not  amounting  to  absolute 
error  or  mistrial,  or  directions  or  orders,  involving  the  interlocutory  ex- 
ercise of  discretion  on  the  part  of  the  presiding  judge,  are  not  reviewable 
on  appeal  from  the  judgment.  The  remedy  of  the  party  is  by  motion  • 
to  correct  those  proceedings,  and  by  appeal  from  the  order  on  that 
motion,  if  denied.  Dart  vs.  MoAdam,  27  Barb.,  187 ;  WUherhead  vs. 
Allen,  28  Barb.,  661 ;  Miller  vs.  Porter,  17  IIow.,  526 ;  Inyraham  vs. 
GiOert,  20  Barb.,  151 ;  ElweU  vs.  Dodge,  33  Barb.,  336  (338) ;  Sharp 
vs.  WrigfU,  35  Barb.,  236 ;  Hendricks  vs.  Decker,  35  Barb.,  298 ;  Van 
Ness  vs.  Bush,  22  How.,  481 ;  14  Abb.,  33. 

But,  where  the  irregularity  is  essential,  amounting  to  a  mistrial,  the 
point  may  be  raised  on  appeal.  Chamberlain  vs.  Dempsey,  14  Abb., 
241. 

(i.)  GouBSE  ON  Hearing. 

The  truth  of  statements,  agreed  upon  at  the  hearing  below,  cannot  be 
questioned  on  the  hearing  on  appeal.  Munson  vs.  Hegeinan,  10  Barb., 
112 ;  5  How.,  223 ;  Ogden  vs.  Coddington,  2  E.  D.  Smith,  317. 

And,  if  all  the  necessary  papers  are  not  before  the  court,  or  the  case 
is  incomplete,  the  appeal  may  be  dismissed.  Vide  Sun  Mutual  Insu- 
rance Company  vs.  Dwight,  1  Hilt.,  50 ;  Matthews  vs.  Mayor  of  New 
York,  14  Abb.,  209.  See  also,  as  to  the  presumption  in  favor  of  a 
referee's  finding,  in  the  absence  of  proper  information.  Fish  vs.  Wood, 

4  E.  D.  Smith,  327 ;  Sinclair  vs.  Tallmadge,  35  Barb.,  602. 

The  rule  is  clear  and  express,  that  objections,  not  directly  urged  upon 
the  hearing  below,  or  brought  up  upon  exceptions,  duly  raised,  cannot 
be  taken  into  consideration  by  the  appellate  tribunal,  on  appeal  from 
the  judgment,  though  they  may  be  brought  up,  on  appeal  from  an  order 
denying  a  new  trial.    The  practice,  in  this  respect,  is  the  same  as  on 
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the  former  writ  of  error.  Keyes  vs.  Devlin^  3  E.  D.  Smith,  518 ;  Tyler 
vs.  WiUis^  33  Barb.,  327 ;  12  Abb.,  465 ;  New  York  Central  Limrance 
Compcmy  vs.  NaiionaL  Protection  Insurance  Cofnpany^  4  Kern.,  85; 
Belknap  vs.  Sedey^  4  Kern.,  143 ;  Cheetbrough  vs.  Agaie^  26  Barb., 
603 ;  7  Abb.,  32 ;  Codd  v^.  Rathbone,  19  N.  Y.,  37 ;  Crooke  vs.  Mali, 
11  Barb.,  205 ;  Shddon  vs.  Wood^  2  Bosw.,  267 ;  Kennedy  vs.  Cotton, 
28  Barb.  59 ;  Mbsselman  vs.  Caen^  34  Barb.,  66 ;  21  How.,  248 ;  Bank 
of  Louisville  vs.  EUery^  34  Barb.,  630.  See  heretofore,  under  the 
head  of  Exceptions, 

It  seems,  however,  tJiat  an  objection  may  be  raised  for  the  first  time 
on  appeal,  if  it  be  fatal  in  its  nature,  and  such  as,  if  taken  on  the  trial 
below,  could  not  then  have  been  obviated.  Pepper  vs.  Haight,  20 
Bai'b.,  429  (437),  and  cases  cited ;  Ccle  vs.  Blunt^  2  Bosw.,  116 ;  Sa^- 
ford  vs.  Granger^  12  Barb.,  403. 

And  it  has  been  held,  that  even  where  points,  not  properly  raised, 
had  been  actually  discussed  on  the  hearing,  the  objection  that  no  notice 
of  appeal  had  been  given,  so  as  to  bring  up  that  part  of  the  case,  might 
still  be  raised.  Fry  vs.  Bermett^  7  Abb.,  352 ;  16  How.,  385 ;  2 
Bosw.,  684. 

Objections,  omitted  to  be  urged  upon  the  argument,  will  be  deemed 
abandoned,  and  may  be  disregarded  by  the  court  in  examining  the 
appeal.  Mazetti  vs.  New  York  and  Harlem  Railroad  Company^  3  E 
D.  Smith,  98  (99) ;  Cumings  vs.  Morris^  3  Bosw.,  560. 

Where  there  is  legal  ground  for  a  reversal,  the  court  is  not  authorized 
to  sustain  the  judgment,  because  an  equivalent  error  has  been  committed 
against  the  respondent.    Ward  vs.  Kalbfieisch^  21  How.,  283. 

The  power  to  disregard  immaterial  variances,  or  to  order  an  amend- 
ment, to  conform  the  pleaditigs  to  the  facts  proved,  is  available  at  any 
stage  of  the  suit,  and  may,  in  a  proper  case,  be  exercised  by  the  gen- 
eral terra,  on  the  hearing  of  the  appeal,  and  is  not  necessarily  con- 
fined to  the  original  hearing.  See  White  vs.  Spencer^  4  Kera.,  247; 
Parsons  vs.  Suydam^  3  E.  D.  Smith,  276 ;  Bowdoin  vs.  Cobnan^  6 
Duer,  182 ;  3  Abb.,  431 ;  Raynor  vs.  Clarke^  7  Barb.,  581 ;  3  C.  R.. 
230 ;  Clark  vs.  DaleSy  20  Barb.,  42  (67) ;  Ounter  vs.  Catlin,  11  L.  0., 
201  (209) ;  Bale  vs.  Graham^  1  Kern.,  237 ;  Cady  vs.  Allen^  22  Barb., 
388.  So  also,  as  to  an  irregularity  in  the  entry  of  the  judgment 
itself.     O'Shea  vs.  Kirker,  4  Bosw.,  120 ;  8  Abb.,  69. 

But  this  power  does  not  extend  to  the  disregard  or  immediate  amend- 
ment, of  omissions  or  errors,  affecting  a  substantial  right,  or  to  the  chang- 
ing of  the  issues  originally  joined  between  the  parties,  or  the  curing 
an  essential  defect  in  the  proceeding.  See  Fry  vs.  Bennett^  supra; 
Slack  vs.  Healh,  4  E.  D.  Smith,  95  (106) ;  1  Abb.,  331 ;  Brtym  vs. 
Colie,  1  E.  D.  Smith,  265  ;   Ketchum  vs.  Zerega,  1  E.  D.  Smith,  663  j 
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Saltera  vs.  Genin,  3  Bosw.,  250 ;  7  Abb.,  193.  Nor  will  the  court,  on 
appeal,  restore  to  the  appellant  the  benefit  of  an  objection,  which  he  has 
lost  by  his  neglect  or  laches.    Ford  vs.  David^  1  Bosw.,  669. 

In  tlie  absence  of  proper  details  in  the  case,  the  presumption  will  lie 
in  favor  of  the  adjudication  sought  to  be  reviewed.  Fish  vs.  Wood^  4 
E..D.  Smith,  327. 

An  award  of  costs,  resting  in  the  discretion  of  the  court,  will  not  be 
reviewed  on  appeal.    Vide  Ireland  vs.  Litchfield^  22  How.,  178  (183). 

((?.)  Judgment  and  rrs  Incidents. 

Wlien  the  decision  is  brought  up  for  review,  on  allegation  of  error 
on  the  trial,  in  the  process  of  ascertaining  the  facts,  the  only  proper 
judgment,  on  reversal,  will  be  one  ordering  a  new  trial.  Marquai  vs. 
Marquat^  2  Kern.,  336 ;  Astor  vs.  I^Amoreujx^  4  Seld.,  107 ;  Edinons- 
ion  vs.  McLoudy  16  N.  Y.,  543  (545) ;  Griffin  vs.  Marquhardt^  17  N. 
Y.,  28 ;  Meyer  vs.  City  of  Zouisville,  26  Barb.,  609 ;  7  Abb.,  6 ;  Cobb 
vs.  Cornish,  16  N.  Y.,  602  (603) ;  15  How.,  407 ;  6  Abb.,  129 ;  Irwin 
vs.  Lawrence,  1  Hilt.,  352.     See  also  Moffatt  vs.  Sackett,  18  N.  Y.,  522. 

But,  where  the  facts  are  ascertained  upon  the  trial,  either  by  special 
verdict,  or  any  other  form  of  finding  allowed  by  law,  the  general  ques- 
tion, which  party  is  entitled  to  judgment,  arises  upon  appeal ;  and,  in 
snch  cases,  a  judgment,  disposing  of  the  whole  cause,  may  be  given  at 
the  general,  notwithstanding  such  judgment  be  adverse  to  that  of  the 
special  term,  or  to  the  verdict  of  the  jury.  Marquai  vs.  Marquat,  2 
Kern.,  336  (340) ;  Hannay  vs.  Pell,  3  E.  D.  Smith,  432 ;  Crittenden  vs. 
Errypire  Stone  Dressing  Company,  3  Abb.,  71 ;  Kelley  vs.  Upton,  12 
How.,  140 ;  O'Shea  vs.  KirJcer,  4  Bosw.,  120 ;  8  Abb.,  69.  See  also 
Coming  vs.  Tray  Iron  and  Nail  Factory,  34  Barb.,  485  (493) ;  22 
How.,  217. 

And,  where  the  appellate  court  can  see  that  no  possible  state  of  proof, 
applicable  to  the  issues  in  the  case,  will  entitle  a  party  to  a  recovery,  it 
IS  not  necessary  or  even  proper  that  a  new  trial  should  be  awarded. 
JSdmonston  vs.  McLoud,  17  N.  Y.,  543.  See  also  Griffin  vs.  Marqvr 
hardt,  17  N.  Y.,  28  (33) ;  L'win  vs.  Laurence,  1  Hilt,  352 ;  Sayre  vs. 
New  York  and  Harlem  Railroad  Company,  3  Duer,  54. 

Where  the  case  is  of  this  nature,  and  the  error  is  formal  or  partial, 
the  court  may  carry  out  the  same  object,  by  means  of  a  modification. 
Fitzhugh  vs.  Wiman,  5  Seld.,  559 ;  or,  by  an  election  to  modify.  Barir 
leU  vs.  Judd,  23  Barb.,  262  (272) ;  O'Shea  vs.  Kirker,  supra.  Or, 
where  proper,  an  absolute  reversal  may  be  ordered,  as  to  some,  and  a 
new  trial  awarded,  in  relation  to  others  of  the  appellants.  Williams  vs. 
Christie,  4  Duer,  29. 
If,  on  reversing  a  judgment,  a  new  trial  be  awarded,  the  court  has  no 
Vou  H.— 48 
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power  to  direct  that  the  evidence  given  on  the  former  trial  be  again 
received,  unless  by  consent  of  the  parties.  Bissell  vs.  Hamlin,  13 
Abb.,  22. 

Or,  on  the  reversal  of  a  judgment,  the  general  term  has  power  to 
scud  back  the  case  to  the  special  term,  to  be  there  properly  disposed 
of.  Minister^  cfec,  of  Dutch  Reformed  Church  of  Canajoharie  vs. 
Wood^  8  Barb.,  421.  A  certified  copy  of  the  judgment  of  the  general 
term  seems  all  that  is  requisite  for  this  purpose,  on  which,  a  motion 
may  be  made  to  the  special  term,  if  necessary,  requiring  them  to  make 
a  disposition,  according  to  the  view  taken  by  the  court  above.  No 
formal  remittitur  need,  it  seems,  be  made  in  these  cases,  beyond  the 
docketing  of  such  certified  copy,  as  above  directed.  When  both  judg- 
ments are  entered  in  the  same  county,  of  course  proceedings  of  this 
description  will  not  be  essential. 

The  judgment  on  the  appeal,  when  pronounceii  in  a  different  county 
from  that  of  the  original  trial,  should  be  certified  to  the  clerk,  with 
whom  the  original  judgment-roll  has  been  filed,  to  be  duly  entered  and 
docketed  in  his  office.    Andrews  vs.  Durante  6  How.,  191. 

As  to  the  propriety  of  sending  the  case  to  a  new  referee  for  retrial  on 
reversal  of  judgment  on  a  report,  see  Schermerhom  vs.  Van  Alen^  13 
How.,  82. 

If,  after  adjudication,  the  action  of  the  court  is  sought  to  be  corrected, 
in  respect  of  matters  which  have  come  under  their  deliberation,  the 
application  must  be  made  to  the  general  term.  See,  as  to  suck  an 
application,  Adams  vs.  Bttsh,  23  How.,  262.  The  special  term  has, 
however,  power  to  entertain  motions,  in  respect  of  matters  of  irregu- 
larity or  discretion,  not  affecting  the  merits,  or  the  control  of  the  gen- 
eral term  over  the  proceedings  before  them.  See  Coming  vs.  Powers^ 
9  How.,  54 ;  Ayres  vs.  Covell^  9  How.,  573 ;  Harris  vs.  Clark,  10 
How.,  415. 

When  an  ulterior  appeal  is  intended  to  be  taken  from  the  judgment 
of  the  general  term,  reversing  that  of  the  special  term,  in  a  case  tried 
by  the  court  without  a  jury,  or  from  judgment  entered  upon  the  report 
of  a  referee,  the  appellant  should  bear  in  mind  the  provisions  in  sections 
268  and  272,  inserted  on  the  amendment  of  1860 ;  and,  if  such  judg- 
ment has,  in  either  case,  been  reversed  on  questions  of  fact,  should 
procure  a  statement  to  that  effect  to  be  inserted  in  the  judgment  of 
reversal.  If  he  omit  this  precaution,  he  will  be  precluded  from  raising 
questions  of  this  description  in  the  court  above. 

It  seems  clear  that  this  statement  should  be  made  on  the  face  of  the 
judgment-roll  itself,  and  not  merely  in  the  opinion  of  the  court.  If  the 
prevailing  party  omit  to  insert  such  a  statement,  the  intended  appel- 
lant should  move  at  once  to  have  the  necessary  correction  made. 
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{d.)  Special  Proceedings. 

By  chapter  270  of  the  Laws  of  1854,  p.  592,  the  same  right  of  appeal 
lias  been  given  in  special  proceedings,  as  then  already  existent  in  ordi- 
nary cases,  so  far  as  regards  the  review  by  the  general  term,  of  the 
decisions  of  the  special  term  of  the  same  com-t  in  such  cases,  whether 
pronounced  by  way  of  judgment  or  of  order.  The  provisions  of  sec- 
tions 327, 329, 330,  and  332,  are  declared  specially  applicable.  The  only 
distinction  is  with  regard  to  a  stay  of  proceedings,  to  effect  whicli,  if 
desired,  special  application  must  be  made.    See  section  1  of  such  statute. 

Where  such  an  appeal  lies,  the  court,  in  deciding  it,  will  be  bound 
by  the  provisions  of  any  special  statute  regulating  the  proceeding,  and 
cannot  exercise  a  more  extensive  power  of  review.  Ketcham  vs.  Wood- 
rriff^  24  Barb.,  147.     See  also  Pryor's  Appeal,  5  Abb.,  272  (275). 

The  act  in  question  has  been  held  retrospective,  as  in  fact  provided 
by  section  3.  JRocJiester  and  Oene^ee  Railroad  Company  vs.  Beckimth^ 
lO  How.,  168. 

Also,  that  it  is  sufficiently  broad  to  include  proceedings  under  the 
statutory  executor's  reference,  when  brought  up  on  motion  to  set  aside 
the  report,  but  not  if  on  appeal  from  a  judgment  entered  by  stipula- 
tion. Boyd  vs.  Bigdow^  14  How.,  511.  See,  as  to  such  an  appeal, 
Coe  vs.  Coe,  14  Abb.,  86. 


CHAPTER  m. 


APPEALS  FROM  ORDERS  TO  THE  GENERAL  TERM. 


General  Remarks. 

The  interlocutory  decisions  of  a  single  judge,  are  subjected  to  revision 
by  the  full  bench  of  the  same  court,  or  by  the  general  term  of  the 
Supreme  Court,  in  certain  cases,  by  means  of  this  proceeding. 

The  vacating  or  modification  of  orders  under  section  324,  has  already 
been  considered,  in  book  IV.,  section  79,  last  subdivision. 

§  314.  Statviory  and  Other  Provisions. 

The  following  are  the  provisions  of  the  Code  which  give  an  appeal  in 
Bucli  cases: 
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§  340.  (209.)  An  appeal  may  in  like  manner,  and  within  the  same  time^ 
be  taken  from  an  order  made  at  a  special  term,  by  a  single  judge  of  the  same 
court,  or  county,  or  a  special  county  judge,  or  by  a  recorder,  or  by  any 
recorder's  court  of  any  city,  in  any  stage  of  the  action,  including  proceed- 
ings supplementary  to  the  execution,  and  may  be  thereupon  reviewed  is 
the  following  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies,  a  proyisional 
remedy ; 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains  or  oyemib 
a  demurrer ; 

3.  When  it  involves  the  merits  of  the  action,  or  some  part  thereof  on 
affects  a  substantial  right ; 

4.  When  tiie  order,  in  effect,  determines  the  action,  and  prevents  a  jndg- 
ment  from  which  an  appeal  may  be  taken ; 

5.  When  the  order  is  made  upon  a  summary  application  in  an  action  after 
judgment,  and  affects  a  substantial  right. 

N.  B. — The  time  referred  to  is  within  thirty  days  after  receipt  of  written  notice  of  the  ords 
appealed  fh>m,  as  fixed  by  section  332. 

The  introductory  clause  of  tliis  section  was  remodelled  in  1862,  somewhat  unfortunatetj. 
perhaps.  The  expunging,  on  that  occasioui  of  the  word  "  or,"  between  those  "  made  at  a 
special  term,"  and  those,  "  by  a  single  judge  of  the  same  court,"  seems  to  take  away  t^ 
previous  power  of  appeal  from  an  order  made  out  of  court.  It  may,  or  may  not  be,  that  the 
legislature  intended  to  deprive  parties  of  their  previous  rights  in  this  respect  The  strikii^ 
out  of  the  word  "a,"  before  "county,"  in  the  part  immediately  succeeding,  seems  eqioHj 
unfortunate.  What  is  legally  intended  by  the  words  as  they  now  stand,  "  by  a  single  jud^ 
of  the  same  court,  or  county,  or  a  special  county  judge,"  is  hard  to  discover ;  before  tl» 
change,  the  provision  was  clear. 

With  the  exception  of  the  introduction,  that  provision,  as  it  now  stands,  dates  from  Us 
amendment  of  1852. 

In  1851,  the  wording  of  subdivisions  1  and  3  was  slightly  different. 

In  1849,  subdivision  2  was  wanting,  and  the  phraseology  of  the  other  portions  was  fes 
extensive. 

In  the  original  Code,  the  section  only  contained  the  substance  of  subdivisions  1  and  3,  and 
the  certificate  of  a  judge,  to  the  effect  that  it  was  proper  for  the  question  to  be  decided  before 
judgment  was  imposed  as  a  prerequisite. 

§  350.  (300.)  The  last  section  shall  include  an  order  made  out  of  court 
upon  notice;  but  in  such  case  the  order  must  be  first  entered  with  the 
clerk ;  and,  for  the  purpose  of  an  appeal,  any  party  affected  by  such  order 
may  require  it  to  be  entered  with  the  clerk,  and  it  shall  be  entered  accord- 
ingly. 

As  regards  the  City  Court  of  Brooklyn,  provision  is  made  for  the 
review  of  the  more  important  class  of  orders  under  section  6  of  chapter 
125  of  1849,  p.  170,  as  amended  by  section  1  of  chapter  102  of  1850, 
p.  148,  which  runs  as  follows : 

An  appeal  may  be  taken  from  any  judgment  or  final  determination  of 
said  City  Court,  and  from  any  intermediate  order,  involving  the  mentfl. 
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and  necessarily  affecting  the  judgment,  to  the  Supreme  Court,  at  a  general 
term  thereof;  and  all  provisions  of  law  relative  to  appeals  from  courts  of 
inferior  jurisdiction  to  the  Supreme  Court,  shall  apply  to  appeals  from  said 
Citv  Court. 

In  the  original  statute,  this  appeal  was  to  be  conducted  as  an  appeal 
to  the  Court  of  Appeals,  an  evident  error,  corrected  in  1850.  It  has 
been  decided,  by  the  general  term  of  the  second  district,  that  the  appeal 
thus  given  may  be  taken  separately,  and  independently,  from  any  order 
falling  under  the  above  classification,  without  waiting  for,  and  bringing 
it  up  for  review,  in  connection  with  the  judgment  in  the  action.  See 
Moore  vs.  Wood^  19  How.,  405 ;  BeniieU  vs.  City  of  Brooklyn^  19  How., 
310.     See  also  above,  under  section  311,  and  cases  there  cited. 

The  same  power  of  reviewing  its  own  ordere,  at  general  term,  as  is 
possessed  by  the  Supreme  Court,  is  given  to  the  Superior  Court  of 
Buffalo,  by  section  3,  of  chapter  361  of  1857,  vol.  I.,  p.  752,  amending 
section  19  of  the  previous  statute,  organizing  that  tribunal. 

On  tlie  amendment  of  1860,  the  following  clause  was  added  to  sec- 
tion 344,  already  cited  in  the  last  chapter,  as  giving  an  appeal  from 
the  judgments  of  the  county  courts,  by  which  the  power  to  appeal  was 
also  extended  to  their  orders : 

An  appeal  may  also  be  taken  to  the  Suprenie  Court,  from  any  order 
affecting  a  substantial  right,  made  by  a  county  court  or  a  county  judge,  in 
any  action  or  proceeding,  and  such  appeal  shall  be  heard  on  a  copy  of  the 
papers  on  which  the  order  appealed  from  was  made. 

In  the  Marine  Court,  an  appeal  lies  also  from  the  order  of  the  single 
judge  to  the  general  term  of  that  tribunal.  The  consideration  of  that 
remedy  lies  beyond  the  province  of  this  work,  though  it  may  be  neces- 
sary to  advert  to  it  again,  in  connection  with  the  review  of  its  decisions 
by  the  Court  of  Comm6n  Pleas,  as  there  considered. 

The  following  provisions  in  the  rules,  on  the  subject  of  these  appeals, 
require  notice : 

Though  all  cognizable  at  general  term,  appeals  of  this  nature  fall, 
with  some  exceptions,  under  the  class  of  non-enumerated  motions. 
Those  exceptions  would  seem  to  comprise  all  those  taken  under  sub- 
division 2  of  section  349,  and  also  those  taken  from  the  order  of  an 
inferior  court.     See  rnle»40. 

In  these,  the  practice  is  the  same  as  on  the  appeal  from  a  judgment, 
and  is  regulated  by  rule  42.  In  the  non-enumerated  class,  all  that  is 
strictly  necessary,  is  to  serve  copies  of  the  papers  on  which  the  appeal 
is  brought  up,  together  with  the  notice  of  motion.     See  rule  49. 

Rule  54,  limiting  the  argument  of  counsel  to  one  hoar,  is,  of  course^ 
applicable  to  these  cases. 
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In  the  second  district,  special  provision  is  made  in  relation  to  them, 
by  rule  2,  of  the  24th  of  October,  1856,  as  follows : 

2.  A  calendar  of  non-enumerated  motions,  and  of  appeals  made  parsnant 
to  the  d49th  section  of  the  Code,  excepting  such  of  said  appeals  as  are  enu- 
merated motions,  shall  hereafter  be  made  at  each  general  term  of  this  court 
Notes  of  issue  for  such  calendar,  specifying  that  they  are  to  be  placed  on 
the  calendar  of  non-enumerated  cases,  shall  be  fuVnished  to  the  clerk,  who 
shall  arrange  the  same  on  such  calendar,  according  to  the  time  when  such 
notes  of  issue  shall  be  received  by  him. 

The  Superior  Court  regulates  its  practice  in  these  cases,  by  rule  7. 
as  thus  amended,  October,  1858 : 

Appeals  from  all  orders  made  on  non-enumerated  motions,  Avill  be  heard 
on  each  Saturday  during  the  general  term,  at  11  o'clock,  a.  m.  Such  appeals 
may  be  noticed  for  that  time.  Appeals  from  orders  sustaining  or  overruling 
demurrers,  will  also  then  be  heard,  and  will  be  heard  in  their  order  on  the 
general  term  calendar. 

In  the  Common  Pleas,  appeals  from  motions  that  may  be  made  out 
of  court,  and  chamber  business,  aijp  to  be  submitted  at  the  Saturday  of 
the  general  term.     Rule  4. 

The  following  special  rule  was  adopted  by  that  court,  on  the  22d  of 
March,  1851,  in  relation  to  questions  of  practice,  which  do  not  fall 
within  the  class  of  orders  in  respect  of  which  an  appeal  is  given,  a^^ 
above : 

For  the  purpose  of  regulating  the  review  of  questions  of  practice  decided 
by  a  single  judge,  the  court  adopt  the  following  rule : 

Upon  the  decision  of  motions  made  before  a  single  judge,  at  chambers, 
or  at  special  term,  in  cases  in  which  no  appeal  is  allowed  by  section  349  of 
the  Code,  the  judge  may,  if  he  deem  the  question  of  such  importance  and 
doubt  as  to  render  a  review  by  the  general  term"  proper,  give  a  certificate 
thereof;  and  the  party  desiring  such  review  shall,  within  six  days  after  the 
decision  of  such  motion,  procure  such  certificate,  and  serve  a  copy  thereof^ 
with  a  notice  of  hearing,  for  the  next  general  term  for  which  the  same  can 
be  noticed ;  and  thereupon  such  motion  shall  be  brought  on  and  submitted 
for  review,  on  written  points,  to  be  shown  to  the  opposite  counsel,  and  then 
handed  to  the  coui't. 

Such  certificate  shall  not  operate  as  a  stay  of  proceedings,  unless  such 
stay  of  proceedings  be  expressly  ordered. 

Under  a  further  rule  of  the  same  court,  adopted  the  2d  of  May,  1857,  . 
all  appeals  from  orders  on  motions,  must  now  be  submitted  as  follows: 

Ordered — ^That  appeals  to  the  general  term,  from  orders  made  on  motions 
at  special  terms  and  chambers,  be  submitted  upon  certified  copies  of  the 
papers  used  on  the  motion,  instead  of  the  original  papers. 


APPEALS  FBOH  0BDEB8. §  315.  159 


§  315.  What  Orders  Appealable. 

It  is  proposed  to  consider  this  question,  first,  in  its  more  general 
aspect,'  and  second,  with  reference  to  the  specific  cases  in  which  an 
appeal  is  given  in  terms  by  section  349. 

(a.)  Oenbbal  Hemabks. 

To  be  appealable  at  all,  the  order  must  first  be  entered  with  the 
clerk,  provision  for  which  is  expressly  made  by  section  350,  as  to  orders 
made  out  of  court,  upon  notice.  As  to  a  chamber  order  being  appeal- 
able, if  otherwise  proper  to  be  reviewed,  vide  Nicliolson  vs.  Dunham^  1 
C.  K.,  119.  See,  however,  question  before  adverted  to,  as  to  whether 
the  right  is  not  taken  away,  by  the  recent  change  in  the  wording  of  the 
section. 

To  be  appealable,  an  order  must  be  actually  entered,  and  the  motion 
papers  filed  with  the  clerk.  MarsJiaU  vs.  jFra7icisco,  10  How.,  147 ; 
Smith  vs.  Dodd^  3  E.  D.  Smith,  215.  And  this  may  be  done  by  the 
defeated  party,  if  omitted  by  his  adversary.  See  Peet  vs.  Cowenhoven^ 
14  Abb.,  56  (61). 

Where  no  papers  are  used,  and  the  order  is  made  on  mere  verbal 
statements,  it  seems  that  an  appeal  will  not  be  entertained.  Smith  vs. 
Dodd^  supra  ;  Pierret  vs.  MoUei\  3  E.  D.  Smith,  574. 

And,  to  be  reviewable,  the  action  taken  by  the  court  must  assume  the 
shape  of  an  actual  order.  A  mere  opinion,  though  entered  with  the 
clerk  as  such,  will  not  have  that  efiect.  Something  must  be  directed 
by  the  court,  or  adjudged  to  one  of  the  parties ;  till  then,  there  is  no 
operative  determination,  to  be  aflSrmed  or  reversed.  Snyder  vs.  Beyer^ 
3  E.  D.  Smith,  235.  Nor  is  it  proper  for  a  judge  to  direct  a  question 
of  practice  to  be  heard  first  at  general  term,  instead  of  making  a  specific 
order,  capable  of  being  reviewed.     Pierret  vs.  MoUer^  supra. 

And,  before  an  appeal  lies,  the  order  must  be  finally  entered.  Where, 
therefore,  after  being  entered  exparte^  the  order  was  resettled,  by  direc- 
tion of  the  judge  who  made  it,  it  was  held  that  the  time  to  appeal  did 
not  commence  to  run,  until  its  re-entry  after  such  resettlement,  and  ser- 
vice of  a  copy  as  resettled.    Bowman  vs.  Earle^  3  Duer,  691. 

An  ex  parte  order,  made  out  of  court  without  notice,  is  not  appeal- 
able. San)age  vs.  Rdyea^  3  How.,  276 ;  1  C.  R.,  42  ;  Lindsay  vs.  Shei^ 
man^  5  How.,  308 ;  1  C.  R.  (N.  S.),  25.  The  course  under  these  cir- 
cumstances is  a  motion  to  vacate  or  modify,  under  section  324.  It  may, 
however,  if  the  question  be  of  sufficient  importance,  be  ultimately 
brought  up  for  review,  on  appeal  from  the  order  on  that  motion,  if 
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refused.     Vide  Sa/oage  vs.  Relyea^  supra;    Conway  vs.  HiichinSy  9 
Barb.,  378.     See  also  recent  amendment  of  section  349. 

As  a  general  rule,  an  order  obtained  by  default  is  not  appealable. 
The  course  is  by  way  of  motion  to  open  that  default  In  an  extreme 
case,  involving  a  substantial  right,  an  order,  refusing  that  relief,  might 
possibly  be  reviewed,  though,  usually,  an  appeal  will  be  ineffectual,  the 
matter  being  one  that  rests  in  discretion.  Where,  however,  the  judge, 
in  granting  an  order  by  default,  had  exceeded  the  power  conferred  on 
him  by  statute,  it  was  held  that  an  appeal  would  lie  originally.  WiUcm- 
son  vs.  Tiffany^  4  Abb.,  98.  See  also  generally,  Raynor  vs.  Clark^  7 
Barb.,  581 ;  3  C.  R.,  230,  there  referred  to,  as  to  a  case  where  the  com- 
plaint showed  no  cause  of  action. 

A  party  cannot  at  the  same  time  appeal  from,  and  avail  himself  of 
the  benefit  of  an  order,  or  any  portion  of  that  benefit.  K  he  do  so,  it 
will  be  a  waiver  of  his  right  to  appeal,  or  of  the  appeal  itself,  if  previ- 
ously taken.  Radway  vs.  Graham^  4  Abb.,  468  ;  Peel  vs.  JSUiott,  16 
How.,  483  ;  Noble  vs.  Prescott^  4  E.  D.  Smith,  139.  See  also  Lanm/m 
vs.  Lewiston  Railroad  Company^  18  N.  Y.,  493 ;  Bennett  vs.  Van 
SycJcel,  18  N.  Y.,  481 ;  Wood  vs.  Kelly,  2  Hilt.,  334  (337).  Nor  can  he 
appeal  from  an  order,  under  which  he  has  taken  any  proceeding.  Uhs- 
deU  vs.  Root,  1  Hilt,  173 ;  3  Abb.,  142. 

Where,  after  entry  of  an  order  against  him,  the  defendant  had  been 
heard  a  second  time  on  the  same  question,  and  the  previous  order  con- 
firmed, his  appeal  was  dismissed.  Vide  Tyrone  and  Lock  Haven  Rail- 
road Company  vs.  Sohenck,  18  How.,  275,  text. 

If  the  aggrieved  party  neglect  to  appeal  from,  or  to  move  to  vacate 
an  order  granted  against  him,  that  order  will  be  held  conclusive,  as 
respects  all  subsequent  proceedings.  Vide  UnderhiU  vs.  Crawford,  29 
Barb.,  664 ;  18  How.,  112. 

Proceeding  to  consider  the  appealability  or  non-appealability  of 
orders,  in  the  serial  arrangement  laid  down  in  section  349,  as  above 
cited,  the  first  criterion  of  appealability  is — 

(J.)  Subdivision  1. — Provisional  Eemedt. 

"  When  the  order  grants  or  refuses,  continues  or  modifies,  a  provi- 
sional remedy." 

So  far  as  regards  a  review  upon  the  merits,  in  this  class  of  cases,  the 
subject  has  been  in  effect  anticipated  in  book  V.,  treating  of  the  reme- 
dies in  question. 

In  Conklin  vs.  Butcher,  5  How.,  386 ;  1  C.  R.  (NT.  S.),  49,  an  order 
of  one  judge,  refusing  to  set  aside  an  attachment  granted  by  another, 
was  decided  not  to  be  appealable.  It  neither  granted  nor  refused  a 
provisional  remedy.     It  was  a  mere  refusal  to  interfere,  in  a  matter  in 
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which  it  was  doubtful  whether  it  was  in  the  power  of  the  court  to  inter- 
fere at  all,  at  special  term.  The  order,  originally  granting  an  attach- 
ment, was,  of  course,  appealable,  and  the  proper  remedy  was  an  appeal 
therefrom.  See  likewise,  Bank  of  Lansvn<jhuTgh  vs.  McKie^  7  How.,  360. 

An  order,  denying  a  motion  that  an  undertaking  given  on  arrest  be 
delivered  up,  and  an  exoneretur  entered,  is  appealable,  because  it  sub- 
stantially continues  a  provisional  remedy.  Columius  Insurance  Gomr 
party  vs.  Force^  8  How.,  353. 

On  appeal  from  an  order  of  this  nature,  the  court  should  not,  it  has 
been  held,  review  the  discretion  exercised  at  special  term,  in  respect  to 
the  terms  or  conditions  upon  which  the  order  has  been  granted,  where 
no  right  of  the  appellant  and  no  rule  of  law  have  been  violated.  Mer- 
ritt  vs.  Thompsm,  3  E.  D.  Smith,  599  ;  10  How.,  428  ;  1  Abb.,  223. 

In  Morro  vs.  Martens,  29  Barb.,  361 ;  17  How.,  280  ;  8  Abb.,  257, 
it  is  laid  down,  that  appeals  from  orders  denying  motions  to  vacate 
orders  of  arrest,  when  made  after  the  party  is  out  on  bail,  are  not  to  be 
encouraged. 

(c.)  Subdivision  2. — ^New  Trial,  Demurrer. 

The  second  subdivision  renders  an  order  appealable,  when  it  grants 
or  refuses  a  new  trial,  or  when  it  sustains  or  overrules  a  demurrer. 

{d.)  New  Trial. 

Prior  to  the  act  of  1854,  below  referred  to,  it  was  held  that  an  order 
granting  a  new  trial  in  a  special  proceeding  was  not  appealable,  as  not 
being  made  in  an  action.  In  re  Fort  Plain  and  Cooperstown  Plank 
Road  Company,  3  C.  R.,  148. 

Where  a  review  is  sought  at  general  term,  of  the  verdict  of  a  jury  on 
questions  of  fact,  an  appeal  of  this  nature  will  be  necessary  from  the 
decision  of  the  special  term,  or  that  class  of  objections  cannot  be  brought 
up,  and  the  appellant  will  be  confined  to  such  questions  of  law,  as  he 
may  have  raised  by  exceptions.  If  the  appellant  neglect  to  take  this 
step,  he  will  be  deemed  to  have  acquiesced  in  the  propriety  of  the  deci- 
sion below,  so  far  as  that  class  of  questions  is  concenied.  Rider  vs. 
Union  India  Rubber  Company,  4  Bosw.,  169 ;  Anthony  vs.  Smith,  4 
Bosw.,  503  ;  Ogden  vs.  Coddington,  2  E.  D.  Smith,  317. 

When  taken,  the  appeal  from  an  order  denying  a  new  trial,  on  what- 
ever ground,  may  properly  be  brought  up,  in  connection  with  the 
appeal  from  the  judgment  on  exceptions,  if  taken,  and  by  these  means 
a  complete  review  will  be  obtained  on  the  hearing.  Clarke  vs.  Ward, 
4  Duer,  206. 

On  an  appeal  from  an  order  of  this  nature,  the  court  may  review  the 
whole  of  the  proceeding,  and  may  even  consider  points  properly  the 
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subject  of  exception,  though  not  actually  excepted  toj  without  being 
bound  by  the  Bame  strict  rules,  as  on  an  appeal  from  the  judgment  as 
such.     See  Keyes  vs.  Devlin^  3  E.  D.  Smith,  518. 

In  PumpeUy  vs.  ViUage  of  Owego,  22  How.,  385  ;  13  Abb.,  387,  it 
was  held  that  an  appeal  of  this  nature  might  be  taken,  notwithstanding 
the  intermediate  entry  of  judgment.  In  SoverhiU  vs.  Post^  however, 
22  How.,  386,  it  was  considered  that  the  question  could  not  be  brought 
up  under  such  circumstances,  unless  in  connection  with  an  appeal  from 
the  judgment  itself,  when  unconditionally  entered. 

The  refusing  of  a  new  trial,  on  reversing  a  judgment  on  appeal  upon 
a  case,  is,  with  the  exception  there  referred  to,  error  reviewable  by  the 
Court  of  Appeals.  See  GHffin  vs.  Ma/rquJvardt^  17  N.  Y.,  28  (34) ; 
decision,  not  head-note. 

As  to  the  power  of  the  Supreme  Court  to  entertain  appeals  of  this 
nature,  from  the  decisions  of  the  City  Court  of  Brooklyn,  see  Moore  vs. 
Wood^  19  How.,  405  ;  Bennett  vs.  City  of  Brooklyn^  19  How.,  310. 

{e,)  Demubreb. 

The  conflicting  decisions,  as  to  whether  the  decision  of  the  court,  sus- 
taining or  overruling  a  demurrer,  is  or  is  not  a  judgment,  have  been 
already  cited  and  fully  considered,  in  book  X.,  chapter  L,  section  249, 
subdivision.  Decision  an  Issue  of  Law, 

It  is  now  clearly  settled  that,  when  leave  to  amend  or  plead  over  is 
granted,  the  decision  on  a  demurrer,  covering  the  whole  ground  of  the 
adverse  pleading,  retains,  whilst  that  leave  is  pending,  the  character  of 
an  order,  and  is  appealable  from  as  such :  but,  if  the  party  decline  or 
neglect  to  avail  himself  of  the  privilege  so  accorded,  and  suffers  his  adver- 
sary to  enter  up  judgment,  before  appeal  taken ;  or,  if  no  such  leave  be 
granted,  so  as  to  entitle  the  adverse  party  to  immediate  judgment,  the 
appeal  lies  only  from  that  judgment,  and  not  from  the  decision  as  an 
order. 

But  where  the  demurrer  is  only  partial,  and  does  not  go  to  the  whole 
of  the  adverse  pleading,  the  appeal  is  clearly  from  the  order,  and  fipom 
that  only. 

{f, )  Subdivision  3.  Obdebs  involving  MEBns,  ob  affecting  Substan- 
tial Rights. 

The  third  criterion,  i.  <?.,  that  an  order  is  reviewable  "  when  it  involves 
the  merits  of  the  action,  or  some  part  thereof,  or  affects  a  substantial 
right,"  is  of  wider  scope,  and  is  that  portion  of  the  section  on  which  the 
most  discussion  has  arisen.  The  addition  of  the  concluding  words,  by 
the  amendment  of  1851,  has  given  greater  perspicuity  to  the  provision 
itself,  but,  in  substance,  the  same  idea  is  included  in  the  expression,  "in- 
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volving  the  merits  or  some  part  thereof,"  which  stood  alone,  previous  to 
that  amendment.  •  The  latter  term  tends  to  give  construction  to  the 
former. 

The  siibject  is  very  fully  considered  in  the  early  case  of  St.  John  vs. 
Westj  4  How.,  329  ;  noticed,  3  C.  K.,  85,  arising  under  the  supplemen- 
tary statute  of  1849,  for  facilitating  the  determination  of  existing  suits, 
in  which  the  same  phraseology  is  employed.  After  an  interesting  dis- 
cussion on  the  force  of  the  terms  employed,  the  learned  judge  (Selden, 
J.)  defined  the  term  "merits,"  "as  meaning  the  strict  legal  rights  of 
the  parties,  as  contradistinguished  from  those  mere  questions  of  practice, 
which  every  court  regulates  for  itself,  and  from  all  matters  which  depend 
upon  the  discretion  or  favor  of  the  court."  "  This,"  the  learned  judge 
continues, "  would  give  an  appeal  from  every  order  which  involved,  that 
is,  passed  upon  and  determined  any  positive  legal  right  of  either  party, 
and  deny  it  in  all  other  cases." 

This  definition  is  cited  with  approbation,  and  adopted  by  the  Superior 
Court,  as  applicable  to  an  appeal  taken  under  the  Code  itself,  in  Megraih 
vs.  Van  Wyck,  3  Sandf ,  750 ;  1  C.  K.  (N.  S.),  157.  See  also  TaUvianys, 
Hvnman^  10  How.,  89,  a  decision  in  the  Supreme  Court,  and  Tracy  vs. 
Ifew  York  Steam  Faucet  Company^  1  E.  D.  Smith,  349  (357),  in  the  Now 
York  Common  Pleas. 

In  Cruger  vs.  DougUiaa^  8  Barb.,  81 ;  2  C.  K.,  123  (a  case  likewise 
arising  under  the  supplementary  act),  the  subject  is  again  fully  consid- 
ered, and  illustrated  by  reference  to  decisions  under  the  former  practice, 
by  Edmunds,  J.  His  conclusion  is  thus  stated  (8  Barb.,  86) :  "  From  all 
these  cases  I  gather  this  as  the  established  rule,  that,  as  all  orders  in 
the  progress  of  a  cause  necessarily  in  some  degree  aflfect  the  merits,  so 
all  are  the  subject  of  an  appeal,  unless  they  relate  merely  to  matters  of 
practice  and  procedure,  or  rest  in  that  discretion  which  is  not  and  can- 
not be  governed  by  any  fixed  principles  and  rules ;  and  that  such  rule 
was  in  the  view  of  the  legislature,  when  it  enacted  the  statute  now  under 
consideration."  In  a  later  part  of  the  opinion,  the  learned  judge  ex- 
pressly refers  to  section  349  as  it  then  stood,  as  "  in  harmony"  with  the 
view  so  taken. 

The  principles  thus  early  laid  down,  have  been  fully  carried  out  in  the 
subsequent  decisions  under  the  section  in  question.  It  may  be  conve- 
nient to  notice  those  decisions,  as  applicable — 

1.  To  orders  not  appealable ; 

2.  To  orders  appealable,  under  the  subdivision  in  question. 

(g'. )  First  Head. 

An  order  involving  a  pure  question  of  practice,  which  does  not  involve 
any  l^al  right  of  either  of  the  parties,  is  not  appealable. 
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Of  this  nature,  is  that  class  of  orders  which  regulate  the  mode  or  conise 
of  the  trial  of  an  action. 

Thus,  an  order  granting  a  reference,  in  a  case  properly  referable  tinder 
section  271,  and  in  which  atrial  by  jury  is  not  claimable  of  right,  is  not 
appealable.  Bryan  vs.  Brennan^  7  How.,  359 ;  Dean  vs.  Empire  Stale 
\Mutual  Insurance  Company^  9  How.,  69 ;  Gray  vs.  Fox^  1 C.  R.  (N.  S.), 
334 ;  Smith  vs.  Dodd,  3  E.  D.  Smith,  348 ;  UUdM  vs.  Root^  1  Hilt, 
173 ;  3  Abb.,  142 ;  Kennedy  y^,  ShiUon^  1  Hilt.,  546  ;  People  vs.  Haws^ 
34  Barb.,  69. 

On  similar  grounds,  an  order  denying  an  application  to  remove  a 
referee,  whose  nomination  was  originally  assented  to  by  the  moving 
party,  and  against  whom  no  fault  was  charged,  was  held  not  appeal- 
able, in  Perry  vs.  Moore,  2  E.  D.  Smith,  32  ;  3  C.  K,  221. 

An  order,  refusing  to  set  aside  a  judgment  on  the  ground  of  mere 
irregularity,  not  involving  the  merits,  was  held  not  appealable,  in  TaQr 
man  vs.  Hinman,  10  How.,  89.  See  also  Hammxyad  vs.  TiUotsan^  18 
Barb.,  332 ;  Catlin  vs.  BiUinga,  16  N.  Y.,  622.  Nor  will  an  appeal 
lie  from  an  order,  setting  aside  a  judgment  on  that  ground  only,  and 
in  effect  leaving  the  action  to  proceed.  Jones  vs.  Derby ^  16  N.  Y.,  242. 
See,  however,  as  to  an  order,  refusing  to  set  aside  a  judgment  improperly 
entered,  being  appealable,  Johnson  vs.  FarreU,  10  Abb.,  384 ;  Marquai 
vs.  Mulvey,  9  How.,  460 ;  and  Tracy  vs.  New  York  Steam  Faucet  Man- 
ufaduring  Company,  1  E.  D.  Smith,  349  (357),  below  cited. 

Nor  is  an  order  appealable,  when  it  merely  carries  out  a  legislative 
direction,  as,  for  instance,  one  granting  the  statutory  new  trial  in  eject- 
ment {Evans  vs.  Millard,  16  N.  Y.,  619) ;  or  an  order  for  removal  of 
a  case  into  the  Federal  courts.  lUius  vs.  2few  York  and  Nem  Haven 
Railroad  Company,  3  Kern.,  597. 

Again,  an  order  granting  or  refusing  an  application  for  relief,  not 
claimable  as  matter  of  right,  but  simply  as  matter  of  favor,  and  which 
it  rests  in  the  discretion  of  the  court  to  grant  or  to  refuse,  is  not  ap- 
pealable. See,  however,  as  to  the  limits  of  this  rule,  Union  Bank 
vs.  MoU,  19  How.,  267 ;  11  Abb.,  42. 

To  this  head  belong  that  class  of  motions,  in  which  a  party,  admit- 
tedly in  default,  seeks  to  be  relieved  from  a  judgment  or  order  so  taken 
against  him,  or  to  be  allowed  to  take  some  proceeding,  to  which  he  was 
once  entitled,  but  his  right  to  which  is  gone  by  laches  or  otherwise. 

Thus  an  order  opening  a  judgment  taken  by  default,  and  letting  in 
a  party  to  defend,  is  not  appealable.  BoUen  vs.  Depeyster,  3  C.  R., 
141 ;  Foshay  vs.  Drost,  4  Bosw.,  664 ;  Mead  vs.  Mead,  2  E.  D.  Smith, 
223 ;  Churchill  vs.  Mattison,  2  Hilt.,  70 ;  Sherman  vs.  FeU,  2 
Oomst.,  186 ;  3  How.,  425. 

The  same  holds  good,  a;^  to  a  refusal  to  open  a  default  regularly 
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taken.  Fort  vs.  Bard^  1  Comst.,  43 ;  MvMenor  vs.  McDonogh^  2 
Hilt.,  46. 

An  order,  refusing  leave  to  put  in  a  reply,  was  held  not  to  be  appeal- 
able, in  Thonipson  vs.  Starkioeather^  2  C.  R.,  41. 

So,  also,  as  to  the  refusal,  at  the  trial,  of  leave  to  put  in  an  answer, 
where  the  party  had  neglected  to  do  so  under  leave  previously  given. 
Ford  vs.  Damdy  1  Bosw.,  669.  See,  however,  Quinn  vs.  Case^  2  Hilt,, 
4:67 ;  9  Abb.,  160,  where  a  review  was  granted  of  an  order,  refusing 
leave  to  answer,  where  the  application  was  made  before  judgment,  and 
a  defence  on  the  merits  was  shown,  it  being  held  that  the  case  came 
within  subdivision  4. 

For  similar  reasons  to  the  above,  an  order,  refusing  leave  to  file  ex- 
ceptions to  a  referee's  report,  after  the  usual  time  had  expired,  was  held 
not  to  be  appealable,  in  King  vs.  Merchants^  JExcImnge  Company^  1 
Seld.,  547. 

The  granting  of  leave  to  amend  before  judgment,  either  at  or  before 
the  trial,  is  an  exercise  of  discretion  which  will  not  be  reviewed  on 
appeal.  Van  Dmer  vs.  Howe^  21  N.  Y.,  531 ;  St,  John  vs.  Northmpy 
23  Barb.,  25  ;  Gould  vs.  Rumaey^  21  How.,  97 ;  Macqueen  vs.  Babcock^ 
22  How.,  229  ;  13  Abb.,  268.  Nor,  it  would  seem,  is  an  order  review- 
able, when  it  gi'ants  relief  of  this  nature  after  judgment.  Vide  New 
Yo7*k  Ice  Company  vs.  North  Western  Insurance  Company ^  21  How., 
296  ;  12  Abb.,  414. 

And  the  same  principle  holds  good,  as  to  the  refusal  of  leave  to 
amend,  for  the  purpose  of  setting  up  a  new  cause  of  action  or  ground 
of  defence.  See  Roth  vs.  Schloes^  6  Barb.,  308  ;  Brown  vs.  McCune^ 
5  Sandf.,  224 ;  Hunt  vs.  ffudeon  River  Fire  Insurance  Company^  2 
Duer,  481 ;  Watson  vs.  Bailey^  2  Duer,  509  ;  Travis  vs.  Barger^  24 
Barb.,  614 ;  New  York  Marbled  Iron  Works  vs.  Smithy  4  Duer,  362 
(377) ;  Robbins  vs.  Richardson^  2  Bosw.,  248 ;  Woodi'uff  vs.  Husson^ 
32  Barb.,  557  ;  Ilaifidd  vs.  Secor,  1  Hilt.,  535.  See  also,  as  to  an  ap- 
plicatipn  for  leave  to  amend  after  judgment.  Sailers  vs.  Genin,  10  Abb., 
478.  But,  where  a  motion  of  this  nature  is  refused,  on  the  ground  of  a 
supposed  want  of  power,  the  order  will  then  be  reviewable.  See 
McElwain  vs.  Coming^  12  Abb.,  16,  below  cited. 

An  order,  denying  leave  to  continue  an  action  under  section  121,  to 
parties  who  had  not  shown  a  prima  fade  title  to  sue,  was  held  not 
appealable,  in  St.  John  vs.  West^  4  How.,  329,  before  refeiTcd  to. 

When  an  order  is  made,  opening  a  default,  or  granting  any  other 
matter  of  relief,  not  claimable  as  of  right,  but  resting  in  the  favor  of 
the  court,  the  imposition  of  terms,  as  a  condition  of  granting  such 
favor,  rests  purely  in  discretion,  and  the  exercise  of  that  discretion  will 
not  be  reviewed,  where  no  right  of  the  party  or  rule  of  law  is  violated. 
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OaU  VB.  Vernon^  4  Sandf.,  709  ;  MerrUt  vs.  Thompson^  3  E.  D.  Smith, 
599 ;  10  How.,  428 ;  1  Abb.,  223 ;  Qxiinn  vs.  Case,  2  Hilt,  467 ;  9 
Abb.,  160  ;  Burger  vs.  White,  2  Bosw.,  92 ;  Foshay  vs.  Drost,  4  Basw., 
664 ;  Jacobs  vs.  Marshall,  6  Duer,  689  ;  Smith  vs.  Dodd,  4  E.  D.  Smith, 
643  ;  Edgerton  vs.  Ford,  11  Abb.,  415.  But  it  has  been  held  that  this 
principle  only  applies  to  the  party  to  whom  the  power  is  granted.  The 
party,  whose  legal  rights  are  interfered  with,  may  review  the  whole 
proceeding.    Vide  Union  Bank  vs.  Mott,  19  How.,  267 ;  11  Abb.,  42. 

The  granting  or  refusal  of  costs  upon  a  motion,  rests  entirely  in  the 
*  discretion  of  the  judge,  and  his  decision  cannot  be  reviewed.  Joyce  vs. 
Mayor  of  New  York,  20  How.,  439 ;  12  Abb.,  309  ;  Perry  vs.  Moore, 
2  E.  D.  Smith,  32 ;  3  C.  K.,  221 ;  Dennison  vs.  Dennison,  9  How.,  246 ; 
Merchants*  Bank  vs.  Mills,  3  E.  D.  Smith,  213 ;  Hammand  vs.  TiUotr 
son,  18  Barb.,  332  (335) ;  Niles  vs.  Griswold,  3  0.  K,  164.  See  also,  as 
to  an  award  of  costs  on  judgment,  Ireland  vs.  Litchjldd,  22  How., 
178  (183). 

The  same  is  the  case,  as  to  the  granting  or  refusal  of  an  extra  allow- 
ance, where  the  power  of  the  court  or  judge  has  not  been  exceeded. 
Dresser  vs.  Jennings,  3  Abb.,  240 ;  Dickson  vs.  McElwain,  7  How., 
138 ;  Cook  vs.  Dickerson,  5  Sandf.,  663 ;  People  vs.  Clarke,  5  Seld., 
349 ;  Decker  vs.  Gardiner,  4  Seld.,  29.  See  likewise,  Datia  vs.  Fiedler, 
1  a  R  (N.  S.),  224 ;   Unio7i  Bank  vs.  MoU,  13  Abb.,  247. 

An  order,  requiring  the  receiver  of  an  insolvent  corporation  to  give 
security  for  costs,  was  held  not  to  be  appealable,  in  Briggs  vs.  Va/nden- 
hurgh,  22  N.  Y.,  467.  So  also,  as  to  the  denial  of  a  motion  to  dismiss, 
on  the  ground  that  the  plaintiflfe,  being  a  foreign  corporation,  had 
omitted  to  file  security  for  costs.  Tyrone  and  Lock  Haven  Railroad 
Corrvpany  vs.  Schenck,  18  How.,  275.  See  likewise  Merchants^  Bank  vs. 
MiUs,  3  E.  D.  Smith,  213. 

An  order,  granting  leave  to  a  plaintiff  to  discontinue  without  costs,  has 
also  been  held  not  to  be  reviewable.  Waterbury  Leather  Manufacturing 
Company  vs.  Jij^ause,  1  Hilt,  560;  9  Abb.,  175,  note.  ^ 

The  following  have  also  been  held  to  be  orders  resting  in  the  discre- 
tion of  the  court,  and  therefore  not  appealable: 

An  order  for  the  production  or  discovery  of  books  or  papers.  White 
vs.  Munroe,  33  Barb.,  650 ;  12  Abb.,  357. 

An  order  giving  time  to  make  a  motion,  with  an  interim  stay  of  pro- 
ceedings.    HwU  vs.  Bennett,  2  E.  D.  Smith,  53. 

An  order,  enlarging  the  time  of  defendants,  sued  as  bail,  to  surrender 
their  principal.  Baiik  of  Geneva  vs.  Reynolds,  20  How.,  18 ;  12  Abb.,  81. 

A  surrogate's  order,  refusing  authority  to  sell  the  real  estate  of  a 
testator,  whose  personal  property  had  not  been  exhausted.  Moore  vs. 
Moore,  14  Barb.,  27. 
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An  order  appointing  a  receiver.     McMahon  vs.  AUeUy  14  Abb.,  220. 
An  order  grantiilg  diimony^  pendente  lite.    Abbey  vs.  Ahbey^  6  How., 
340,  note ;  Moncrief  vs.  Moiicrief^  10  Abb.,  315.     Or  an  order,  denying 
sucb  alimony.     Oriffm  vs.  Oriffin^  23  IIow.,  189. 

An  order  opening,  or  refusing  to  open,  a  judicial  sale,  when  no  irregu- 
larity has  been  committed.  Kingsland  vs.  Bariletty  28  Barb.,  480; 
8  Abb.,  42 ;   Young  vs.  Bloomer^  22  How.,  383. 

An  order  refusing  to  strike  out  immaterial,  impertinent,  or  scandalous 
matter.     Bedell  vs.  Siechd%^  4  How.,  432 ;  3  C.  R.,  105  ;   WMim^  vs. 
VTatennan^  4  How.,  313. 

An  order  striking  out  such  matter  may,  however,  be  appealable,  if 
shown  that  the  matter  stricken  out  was  material.     See  last  case.     See 
also   Otis  vs.  Ro8s^  8  How.,  193 ;  11  L.  O.,  343 ;  Trustees  of  Penn 
Yan  vs.  Farbes^  8  How.,  285  ;  Cowles  vs.  Cowles^  9  How.,  361. 

The  following  have  also  been  held  to  be  non-appealable,  as  resting 
purely  in  discretion. 

An  order,  denying  a  motion  to  stay  the  trial  of  one  cause,  until  the 
decision  of  another.     James  vs.  Chalmers^  2  Seld.,  209. 

An  order,  directing  a  board  of  trustees  to  be  prosecuted.  In  re  White^ 
3  C.  R,  141. 

An  order,  denying  a  motion  to  enter  the  words  "  secured  by  appeal," 
on  the  docket  of  a  judgment.    Fitch  vs.  Livingston^  4  Sandf.,  712. 

The  appealability  of  an  order,  discharging  a  defendant  from  an 
attachment  for  contempt,  was  also  doubted,  in  The  People  vs.  ITing,  9 
How.,  97.     See  however,  ^^r  contra^  Livingston  vs.  Swift,  23  How.,  1. 

(A.)  Second  Head. 

The  following  have  been  held  to  be  cases,  in  which  the  merits  of  the 
action  are  involved,  or  some  substantial  right  of  the  appellant  has 
been  affected : 

A  surrogate's  determination,  in  respect  to  the  competency  of  an 
administrator.  McMahon  vs.  Harrison,  10  Barb.,  659 ;  10  L.  O.,  289 ; 
affirmed,  2  Seld.,  443. 

The  granting,  or  the  denial  of  costs,  when  claimed  or  claimable,  as  a 
matter  of  right,  and  not  of  favor.  Megraih  vs.  Van  Wyck,  3  Sandf., 
750  ;  1  C.  R.  (N.  S.),  157 ;  Burhaus  vs.  TilbiU,  7  How.,  21 ;  Declc^ 
vs.  Gardiner,  4  Seld.,  29 ;  The  People  vs.  Clarke,  5  Seld.,  349. 

Or  the  granting  of  an  allowance,  to  an  amount  exceeding  the  statutory 
limit.      Wilkinson  vs.  Tiffany,  4  Abb.,  98. 

Or  a  refusal  to  correct  the  adjustment  of  costs,  allowed  to  the  plain- 
tiff on  taxation,  but  to  which  he  has  no  legal  right.  Sluyter  vd.  Smith, 
2  Bosw.,  673. 

The  denial  of  leave  to  put  in  an  answer,  after  default,  when  merits 
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were  shown,  and  the  application  was  made  before  judgment.     Quinn 
vs.  Ocute,  2  Hilt,  467 ;  9  Abb.,  160. 

The  denial  of  a  motion  to  set  aside  a  judgment,  claimed  to  be  im- 
properly entered.  Johnson  vs.  FarreU^  10  Abb.,  384 ;  Marquat  vs. 
Mulvey^  9  How.,  460 ;  Tracy  vs.  New  York  Sieamn  Faxocet  Manufactur- 
ing Company^  1  E.  D.  Smith,  349  (357).  Or  that  of  a  motion  to  set 
aside  an  irregular  service.    Van  Rensselaer  vs.  Chadwick^  7  How.,  297. 

The  denial  of  a  motion  to  vacate  the  satisfaction  of  a  judgment, 
entered  by  the  party,  in  fraud  of  the  attorney's  lien.  Ward  vs.  Words- 
worthy  1  E.  D.  Smith,  598 ;  9  How.,  16. 

The  denial  of  a  motion  to  set  aside  an  irregular  report.  Matkevos  y%. 
Jones^  1  E.  D.  Smith,  429. 

An  order  directing  a  reference,  in  a  manner,  or  to  an  extent  not 
authorized  by  the  Code.  Cram  vs.  Bradford^  4  Abb.,  193.  See  also 
Emerson  vs.  Bumey^  6  How.,  32  ;  1  C.  K.  (N.  S.),  189.  Or  an  order 
directing  a  reference,  to  apportion  the  debts  of  an  insolvent  bank 
amongst  its  stockholders.     MaMer  of  Hollister  Bank^  23  N.  Y.,  508. 

An  order,  refusing  to  grant  an  amendment,  on  the  express  ground  of 
a  supposed  want  of  power  in  the  court,  and  not  in  the  mere  exercise  of 
discretion.  McElwain  vs.  Coming^  12  Abb.,  16.  Or  an  order,  refusing 
a  stay  of  proceedings  under  similar  circumstances.  McMahon  vs. 
Mutual  Benefit  Life  Assurance  Company^  12  Abb.,  28. 

An  order  refusing,  on  the  ground  of  hiches^  to  set  aside  a  proceeding, 
void  for  want  of  jurisdiction.  Titus  vs.  Rdyea^  16  How.,  371 ;  S 
Abb.,  177. 

An  order  granting  an  amendment  after  trial,  by  adding  a  new  cause 
of  action  to  the  complaint,  without  provision  for  leave  for  the  defendant 
to  answer.  AUahen  vs.  Wakeman^  10  Abb.,  162 ;  Union  Bank  vs. 
Mott,  19  How.,  267 ;  11  Abb.,  42. 

The  denial  of  an  attachment,  against  a  witness  disobeying  a  sttbpcena 
duces  tecum.  La  Farge  vs.  Za  Farge  Insurance  Company^  6  Dner, 
680 ;  14  How.,  26.  Or  an  order  discharging  a  defendant  from  process 
of  contempt.     Livingston  vs.  Swift^  23  How.,  1. 

The  refusal  of  an  examination  of  the  adverse  party  before  trial,  when 
claimed  to  be  had  under  section  391.  Crreen  vs.  Wood^  6  Duer,  702 ; 
15  How.,  338 ;  6  Abb.,  277. 

An  order,  granting  leave  to  put  in  a  supplemental  answer,  setting  up 
new  matter,  which,  if  established,  will  be  fatal  to  the  action.  Harring- 
ton vs.  Sladcy  22  Barb.,  161.  Or  an  order,  refusing  leave  of  the  same 
nature.  Boyt  vs.  Sheldon,  6  Duer,  661 ;  4  Abb.,  59  ;  Bowen  vs.  Irish 
Presbyterian  Congregation  of  the  City  of  New  York,  6  Bosw.,  245. 

An  order  under  section  122,  substituting  an  adverse  claimant  to  the 
fund  as  defendant.    Wilson  vs.  Duncan^  11  Abb.,  3.    Or  an  order, 
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allowing  the  continuance  of  an  action  partially  abated,  and  admitting 
other  parties  in  the  place  of  a  deceased  plaintiff.  St.  John  vs.  Croel, 
10  How.,  253. 

As  to  an  order,  striking  out  part  of  a  pleading,  shown  to  be  in  fact 
materials  being  appealable,  see  Whitney  vs.  Waterinan^  4  How.,  313  ; 
Otis  vs.  Jio88,  S  How.,  193  ;  11  L.  O.,  343 ;  Trustees  of  Pen  Yan  vs. 
Forb^a^  8  How.,  285  ;  Cowles  vs.  Cowles^  9  How.,  361,  before  cited. 

An  appeal  lies  from  the  order  of  a  county  judge,  vacating  his  previous 
order  for  an  arrest,  though  granted  ex  parte.  Lancaster  vs.  Boorman^ 
20  How.,  421.  See  also,  as  to  such  a  vacatur^  granted  by  the  same 
oflicer  on  notice,  Rogers  vs.  McElhone^  20  How.,  441 ;  12  Abb.,  292. 

It  likewise  lies  from  an  order,  granting  a  supersedeas  of  execution 
against  the  person,  under  the  powers  of  the  Revised  Statutes.  Wells  vs. 
Jones^  2  Abb.,  20. 

Also  from  an  order,  awarding  process  to  enforce  a  judgment.  Oruger 
vs.  Douglass,  8  Barb.,  81 ;  2  C.  R.,  123. 

Also  from  an  order,  denying  a  motion  that  an  undertaking  given  on 
the  arrest  of  a  defendant  be  delivered  up,  and  an  exoneretur  entered. 
Colmnhus  Insurance  Company  vs.  Force,  8  How.,  353. 

It  is  clear,  therefore,  from  the  above  series  of  decisions  that,  although 
the  mere  exercise  of  discretion  on  the  part  of  the  single  judge  is  not, 
as  a  general  rule,  reviewable ;  still,  whenever  in  the  exercise  of  that  dis- 
cretion, any  riile  of  law  has  been  violated,  or  any  existent  or  acquired 
legal  right  of  the  adverse  party  interfered  with,  the  order  interfering 
with  that  right  will,  in  all  cases,  be  appealable ;  and  that  the  grounds 
on  which  the  court  below  has  acted,  in  making  the  decision  sought  to 
be  reviewed,  will,  in  many  cases,  be  material  to  the  question  of  appeal- 
ability. 

{%.)  Subdivision  4. — Order  Determining  Action. 

This  provision  is  in  close  analogy  to  subdivision  2  of  section  11, 
giving  to  the  Court  of  Appeals  cognizance  of  appeals  of  a  similar 
nature. 

Tliis  class  of  orders  are  comparatively  infrequent,  and  have  not  been 
made  the  subject  of  such  controversy. 

In  Quinn  vs.  Case,  2  Hilt.,  467 ;  9  Abb.,  160,  an  order,  denying  a 
motion  for  leave  to  serve  an  answer  after  default  suffered,  was  held  to 
belong  to  this  class,  and  to  be  reviewable  as  of  right. 

An  order,  removing  a  cause  into  the  Federal  courts,  was  held  not  to 
fall  within  the  cognate  provision  of  section  11,  above  referred  to,  in 
lUvfis  vs.  New  York  and  New  Haven  Railroad  Company,  3  Kern.,  597. 

Under  the  same  provision,  it  has  been  held  that  an  order,  vacating 
judgment  on  a  sham  answer,  on  the  ground  that,  by  reason  of  matter 
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occurring  between  answer  and  judgment,  the  plaintiff's  cause  of  action 
had  ceased  to  exist,  decided  the  merits,  and  prevented  the  entry  of 
a  reviewable  judgment,  and  was,  as  such,  appealable.  Edson  vs. 
Dm<iy€,  17  N.  Y.,  158. 

But  an  order  setting  aside  a  judgment  for  irregularity,  and  substan- 
tially allowing  the  action  to  proceed,  is  not  thus  reviewable.  Jones  vs. 
Derhy^  16  N.  Y.,  242.  See  also,  as  to  an  order  granting  the  statutoxy 
new  trial  in  ejectment,  Evans  vs.  MiUard^  16  N.  Y.,  619. 

ij.)  Subdivision  5. — Applications  after  Judgment. 

Tliis  provision  is,  again,  in  analogy  with  that  contained  in  section  11, 
subdivision  3,  in  relation  to  the  jurisdiction  of  the  Court  of  Appeals 
in  such  cases,  with  the  addition  of  a  formal  declaration,  implied  in  the 
other  provision,  that  the  order  appealed  from  must  affect  a  substantial 
right. 

In  Heineniann  vs.  Watet^fmryj  6  Bosw.,  686,  an  order,  requiring  the 
prevailing  party  to  cause  a  judgment-roll  to  be  filed,  was  held  appeal- 
able. 

So  likewise,  as  to  an  order,  opening  a  judgment  against  the  corpora- 
tion of  New  York,  on  application  of  the  comptroller,  under  the  stat- 
utory provisions  for  that  purpose.  Joyce  vs.  Mayor  of  New  York^  20 
How.,  439 ;  12  Abb.,  309. 

So  also,  as  to  an  order,  denying  an  application  to  vacate  the  satisfac- 
tion of  a  judgment.    Ward  vs.  Word^worth^  1  E.  D.  Smith,  598. 

But  the  cases  under  this  subdivision,  have  chiefly  arisen,  in  relation 
to  orders  made  in  supplementary  proceedings.  As  to  the  appealability 
of  this  class  of  orders,  see  Hatch  vs.  Weyhurn^  8  How.,  163.  See  also, 
as  to  the  practice,  before  the  amendment  of  1851,  Cmiway  \%,  Hitchins^ 
9  Barb.,  378. 

In  O^Neil  vs.  Martiny  1  E.  D.  Smith,  404,  an  order,  dismissing  sup- 
plementary proceedings,  was  held  appealable,  and  reversed^  on  the 
gi'onnd  that,  on  an  application  of  this  nature,  it  was  erroneous  to 
inquire  into  the  merits  of  tlie  judgment,  under  which  they  were  taken. 

So  far  as  an  order,  made  in  these  proceedings,  rests  in  discretion,  as, 
for  instance,  the  denial  of  a  motion  for  application  of  property,  and  to 
punish  for  contempt,  the  exercise  of  that  discretion  wuU  not  be  re- 
viewed.    Vide  Joyce  vs.  HoJhroohy  2  Hilt.,  94 ;  7  Abb.,  338. 

The  appeal  will  only  lie  at  the  instance  of  the  party  actually  ag^ 
grieved.  Thus,  the  judgment-debtor  himself,  cannot  review  the  order 
of  the  court,  directing  the  application  of  moneys  by  a  thiixi  pai-ty. 
Foster  vs.  Prince^  18  How.,  258  ;  8  Abb.,  407. 

The  appeal,  in  these  cases,  lies  pi-operly  in  the  county  of  veuuo  of  the 
action,  and,  when  the  order  ia  made  by  a  judge  of  another  district,  his 
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order  should  be  entered,  and  the  appeal  thei*efrom  heard  in  the  original 
difitrict.     Gauld  vs.  Torrmtce^  19  How.,  560. 

In  Smith  vs.  Uart^  11  IIow.,  203,  it  was  held  that  the  order  of  a 
county  judge,  in  proceedings  originating  in  a  justice's  or  coanty  court, 
was  not  reviewable,  on  appeal  to  the  Supreme  Court,  under  this  section, 
as  it  then  stood,  biit  this  difficulty  seems  now  to  be  provided  for,  by 
the  clause  added  in  section  344,  on  the  amendment  of  1860,  above 
noticed. 

{k.)  Special  Proceedings. 

Under  chapter  270  of  1854,  p.  592,  orders  in  special  proceedings,  are 
reviewable  on  appeal,  as  if  made  in  an  ordinary  action.  Before  the 
passage  of  that  statute,  they  could  not,  it  seems,  be  reviewed.  Li  rs 
Fort  Plain  and  Coapei^atown  Railway  Company^  3  C.  R.,  148. 

The  detailed  consideration  of  these  cases  lies  out  of  the  province  of 
the  present  work,  but  the  same  general  principles  hold  good,  as  to  the 
practice  upon  such  appeals,  when  taken,  and  the  extent  to  which  the 
action  of  the  special  term  will  be  reviewed. 

As  to  the  action  of  the  general  term,  in  strect^opening  cases,  not 
being  further  reviewable,  see  MaMer  of  Canal  and  Walker  Streets^  2 
Kern.,  406.  See  likewise,  generally.  New  York  Central  RaUroad  Com- 
pany vs.  Marvin^  1  Kern.,  276. 

An  order,  granting  leave  to  sue  the  estate  of  a  lunatic,  was  held 
appealable,  and  was  modified,  in  Williams  vs.  Estate  of  Cameron^  26 
Barb.,  172. 

(Z.)  New  York  Common  Pleas. — ^Practice  as  to  Kehearino. 

The  orders  of  the  single  judge  may,  in  this  tribimal,  be  reviewed,  by 
means  of  a  certificate  for  rehearing,  though  not,  in  strictness,  appeal- 
able. See  rule  of  the  22d  of  March,  1851,  above  cited  in  section  313. 
The  same  practice  had  been  before  decided  to  be  admissible,  in  Perry 
vs.  Moore,  2  E.  D.  Smith,  32 ;  3  C.  K.,  221.  But  its  adoption  has 
hitherto  been  confined  to  the  court  in  question,  and,  even  in  that  tri- 
bunal, it  is  treated  strictly  as  a  matter  of  favor. 

Where,  on  the  contrary,  an  order  is  appealable,  under  any  of  the  sub- 
divisions of  1849,  the  review  is  a  matter  of  right,  and  the  rule  is  wholly 
inapplicable ;  nor  need  any  certificate  be  obtained,  as  there  prescribed. 
See  MaUhews  vs.  Jones^  1  E.  D.  Smith,  429 ;  Quinn  vs.  Case,  2  Hilt., 
467 ;  9  Abb.,  160. 

Where  the  order  of  the  single  judge  rests,  in  any  manner,  in  the  exer- 
cise of  pure  discretion,  not  involving  any  strict  legal  right,  it  may  be 
reviewed  in  this  tribunal,  on  such  a  certificate,  but,  without  one,  an 
appeal  will  be  unavailable. 
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See,  as  to  an  order  opening  a  judgment  by  default,  as  matter  of 
favor,  Mead  vs.  Mead^  2  E.  D.  Smith,  223  ;  Churchill  vs.  Mallison^  3 
Hilt.,  70 ;  or,  opening  an  inquest,  Mvldenor  vs.  McDonogh^  2  Hilt.,  46. 

See  also,  as  to  an  order  extending  the  time  to  make  a  motion.  Hunt 
vs.  Bennett^  2  E.  D.  Smith,  53.  As  to  the  refusal  of  leave  to  amend, 
Hdtjidd  vs.  Secor^  1  Hilt.,  535.  As  to  the  imposition  of  costs,  on  grant- 
ing such  leave,  Smith  vs.  Dodd^  4  E.  D.  Smith,  643.  As  to  an  order 
of  reference,  in  a  case,  referable  in  its  nature,  Uhsdell  vs.  Root^  1  Hilt., 
173;  3  Abb.,  142. 

In  cases  of  this  description,  the  certificate  is  usually  applied  for,  and 
obtained  from  the  judge,  at  the  time  of  the  decision  of  the  motion,  or 
immediately  afterwards,  whilst  the  subject  is  fresh  in  his  mind.  The 
application  is,  of  course,  strictly  ex  parte^  and  founded  upon  the  papen 
already  before  him,  nor  is  any  special  form  of  certificate  prescribed. 
The  course  of  practice  on  that  certificate,  if  obtained,  is  plainly  pre- 
scribed by  the  rule. 

§  316.  Course  of  Practice  on  Appeal  from  Order. 

(a.)  Entry  of  Okdes. 

Before  it  can  be  properly  appealed  from,  an  order  must  be  entered 
with  the  clerk,  as  to  which  special  provision  is  made  by  section  350, 
as  regards  ex  parte  orders,  giving  the  aggrieved  party  the  right  to  com- 
pel that  entry.  See  also  Savage  vs.  Relyea^  3  How.,  276 ;  1  C.  IL,  42; 
Nicholson  vs.  Dunham^  1  C.  R.,  119.  See  also,  as  to  the  power  of  the 
unsuccessful  party  to  enter  the  order  himself,  Peet  vs.  Cowenhovetij  14 
Abb.,  56  (61). 

As  to  the  propriety  of  entering  an  order  in  supplementary  proceed- 
ings, in  the  county  of  venue  of  the  action,  when  made  by  a  judge  of 
another  district,  see  Govld  vs.  Torrance^  19  How.,  560. 

(5.)  Notice,  &o. 

An  appeal  from  an  order  is  brought  on,  upon  notice,  analogous,  in 
all  respects,  to  that  on  appeal  from  a  judgment  (Code,  section  327),  and 
it  miist  be  brought,  within  thirty  days  after  written  notice  of  the  order 
appealed  from  (Code,  section  332).  See  these  subjects  above  considered, 
in  sections  305  and  306.  No  formal  return  or  certificate  by  the  clerk 
is  necessary. 

(c.)  SEOURmr  not  Essential. — Stay  of  Proceedings,  How  Obtadtbd. 

The  Code  makes  no  provision,  and,  at  first,  considerable  discussion 
arose',  upon  this  subject.  The  proposition  that,  where  no  stay  is  asked 
for,  security  need  not  be  given,  on  an  appeal  &om  an  order,  is  now. 
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however,  conclusively  established.  See  Nicholson  vs.  Duiiham^  1  C.  R, 
119 ;  Beach  vs.  SouthwortK  6  Barb.,  173 ;  1  C.  R.,  99 ;  AUeri  vs.  Johrtr 
^on,  2  Sandf.,  629 ;  Ston€  vs.  Carlan,  2  Sandf.,  738 ;  3  C.  R.,  103 ;  Fmr 
erson  vs.  Burner/^  6  How.,  32 ;  1  C.  R.  (N.  S.),  189 ;  Dorian  vs.  Lewia^ 
7  How.,  132 ;  Ten  Broeck  vs.  Hudson  River  Railroad  Covipany^  7 
How.,  137 ;  Reynolds  vs.  Freeman^  4:  Sandf.,  702 ;  Bacofi  vs.  Reading^ 
1  Dner,  622 ;  11  L.  O.,  122.  See  also,  as  to  appeals  in  special  proceed- 
ings, under  the  statute  of  1854,  Boyd  vs.  Bigelow^  14  How.,  511. 

It  has  been  laid  down,  in  several  cases,  that  the  mere  taking  of  such 
an  appeal  operates,  per  se^  as  a  stay  of  proceedings  under  the  order 
appealed  from.  See  Emerson  vs.  Bumey^  6  How.,  32 ;  1  C.  R.  (N.  S.), 
189;  Trustees  of  Pen7i  Yan  vs.  Forbes^  8  How.,  285 ;  Cook  vs.  Pome- 
royy  10  How.,  103 ;  Steioart  vs.  Saratoga  and  Whitehall  Railroad  Cmn- 
pany^  12  How.,  435.  See,  however,  Valion  vs.  National  Loan  Fund 
Life  Assurance  Society^  19  How.,  515. 

This  conclusion  has,  however,  been  combated,  and  may  be  consid- 
ered as  completely  overruled,  b}'^  the  following  series  of  decisions,  holding 
to  the  contrary,  and  that,  if  a  stay  of  proceedings  be  desired,  it  will  be 
necessary  to  apply  to  the  court  for  a  special  order  upon  the  subject : 
Dorl-on  vs.  Lewis^  7  How.,  132 ;  Ten  Broeck  vs.  Hudson  River  Rail- 
road Company^  7  How.,  137 ;  Story  vs.  Duffy ^  8  How.,  488 ;  Winter- 
hoff'  vs.  Lugat^  13  Abb.,  182;  Bacon  vs.  Reading^  1  Duer,  622;  11 
L.  O.,  122 ;  Hihbard  vs.  Burwellj  11  How.,  572 ;  Johns&n  vs.  Scriven^ 
3  Abb.,  208 ;  Hi^ks  vs.  Smithy  4  Abb.,  285 ;  Ferry  vs.  Baiik  of  Cen- 
tral New  York,  9  Abb.,  100 ;  Genin  vs.  Chadsey,  12  Abb.,  69 ;  O'Neil 
vs.  Martin^  1  E.  D.  Smith,  404. 

Such  an  order  cannot,  it  would  seem,  be  made  ex  parte  by  a  judge  at 
chambers,  as,  being  for  an  indefinite  period,  it  would  fall  under  the 
prohibition  in  section  401,  subdivision  6.  Vide  Lottimer  vs.  Lord^  4 
E.  D.  Smith,  183 ;  Bank  of  Genesee  vs.  Spencer^  15  How.,  14.  But, 
where  made  by  the  court,  it  has  been  held  to  be  valid.  Vide  Harris 
vs.  Clarky  10  How.,  415. 

When  applied  for  in  the  usual  manner,  on  motion,  the  court  has  full 
power  to  grant  a  stay  of  this  description,  and  will,  as  a  general  rule, 
exercise  that  power,  in  all  proper  cases,  upon  proper  terms,  which  will 
be  imposed  according  to  the  requirements  of  the  case,  and  will,  as  a 
general  rule,  involve  the  giving  of  adequate  security,  where  that  re- 
quirement can  properly  be  insisted  on.  Vide  Mathews  vs.  Joties^  1 E.  U. 
Smith,  429  (431) ;  Johnson  vs.  Scriven,  3  Abb.,  208 ;  Genin  vs.  Chad- 
seyy  12  Abb.,  69.  Or  the  motion  may  be  partly  granted,  and  partly 
denied.  See  Rogers  vs.  McLean^  10  Abb.,  458 ;  Tiers  vs.  Car- 
fiahan^  3  Abb.,  69. 

But  the  uiero  giving  of  security  will  not  efl*ect  a  stay,  on  appeals 
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under  this  section,  without  a  special  order.  Vide  Cook  vs.  Dickerson^  1 
Duer,  679 ;  Forbes  vs.  Oaks^  2  Abb..  120 ;  Ford  vs.  David,  infra. 

Where  the  order  is  clearly  unappealable,  or  there  exists  any  other 
good  reason  for  that  course,  the  application  may  be  denied.  Vide 
Forbes  vs.  Oaks,  supra  ;  Ford  vs.  David,  5  Duer,  GS-i ;  13  How.,  193 ; 
3  Abb.,  385. 

Or,  if  improvidently  granted,  such  a  stay  will  be  vacated,  on  motion. 
Moiicrief  vs.  Mancrief,  10  Abb.,  315. 

And,  if  granted,  such  stay  has  only  a  direct,  and  not  a  collateral 
operation,  beyond  the  actual  terms  of  the  order.  Vide  Ferry  vs.  Bank 
of  Central  New  York,  9  Abb.,  100 ;  Weeks  vs.  Smith,  3  Abb.,  211. 

Whether,  on  the  appeal  from  the  order  of  a  county  judge,  provided 
for,  in  1860,  by  amendment  of  section  344,  security  is  not  still  requisite, 
as  upon  an  "  appeal  to  the  Court  of  Appeals,"  under  the  combined 
operation  of  that  section  and  section  345,  as  it  stands,  seems  more  than 
questionable.  As  yet,  the  point  does  not  appear  to  have  been  made 
the  subject  of  decision. 

(rf.)  Course  on  Bbingino  to  Heariko. 

Appeals  from  orders,  sustaining  or  overruling  a  demurrer,  are,  by 
rule  40,  classed  among  enumerated  motions,  and  therefore  the  same 
course  must  be  pursued,  as  to  the  printing  and  service  of  cases  and 
points,  noticing,  placing  on  the  calendar,  &c.,  as  in  the  case  of  an  ap- 
peal from  a  judgment.  See  last  chapter,  section  310.  See,  as  to  the 
same  practice,  before  express  provision  was  made  by  the  rule  in  ques- 
tion, Reynolds  vs.  Freeman,  4  Sandf ,  702. 

And,  where  an  appeal  from  an  order  refusing  a  new  trial,  is  brought 
up,  in  connection  with  an  appeal  from  the  judgment,  on  exceptions, 
it  will  generally  be  the  more  convenient  course  to  print  and  serve 
the  papera  and  points  on  both,  in  connection  with  each  other. 

But,  as  regards  appeals  from  orders  in  general,  the  preparation  of  a 
printed  case  and  printed  points  is  not  necessary,  though,  where  the  point 
involved  is  of  importance,  it  may  sometimes  be  found  a  convenient 
practice. 

The  appeal,  when  brought,  must,  in  tlie  Supreme  Court,  be  noticed 
for  the  first  day  of  the  general  term,  or  sitting  of  the  court,  as  a  non- 
enumerated  motion,  and  that  notice  should  be  accompanied  with  copies 
of  the  affidavits  and  papere,  on  which  the  same  is  made,  as  provided  for 
by  rule  42.  In  relation  to  the  precedence  which  may  be  claimed  in 
certain  classes  of  cases,  see  above,  section  310,  and  statutes  there 
cited. 

A}>peal8  from  orders,  allowing  a  provisional  remedy,  are  also  entitled 
to  a  special  precedence,  under  section  401,  subdivision  5. 
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The  papers  on  wliich  the  appeal  is  to  be  heard,  consist  of  the  notice 
of  appeal,  the  order  appealed  from,  and  the  papers  on  which  the  court 
below  acted  in  making  that  order.  If  any  opinion  has  been  given  by 
the  court  below,  it  will  be  proper  to  add  it.  As  to  the  necessity  of  all 
papers  being  before  the  appellate  tribunal,  on  which  the  court  below 
acted,  in  making  the  order  appealed  from,  vide  Case  of  Envpire  City 
Bank,  18  N.  Y.,  199 ;  8  Abb.,  192,  note. 

On  the  appeal  from  a  county  judge's  order,  given  by  section  344,  on 
tJie  amendment  of  ,1860,  all  that  is  strictly  required  is  ''  a  copy  of  the 
papers  on  which  the  order  was  made,"  but  it  is  obvious  that  the  order 
itself,  and  the  notice  of  appeal,  must  necessarily  be  subjoined,  in  order 
to  bring  the  question  properly  before  the  court. 

When  not  printed,  a  sufficient  number  of  copies  of  these  papers  should 
be  prepai'ed,  for  the  use  of  the  judges  upon  the  hearing. 

A  note  of  issue  should  be  filed  with  the  clerk,  in  the  usual  manner, 
specifying  the  nature  of  the  appeal,  in  order  to  its  being  properly  placed 
on  the  non-enumerated  branch  of  the  general  term  calendar.  Special 
provision  is  made  on  this  subject,  in  the  second  district,  by  No.  2  of  the 
rules  of  the  24th  of  October,  1856,  above  cited  in  section  313. 

In  the  Superior  Court,  the  practice  is  diflFerent,  appeals  of  this  nature 
being  heard  on  each  Saturday  during  the  general  term,  for  which  time 
they  may  be  noticed,  and  brought  on  as  motions,  no  calendar  being 
made.  And  the  same  course  may  be  adopted,  as  regards  orders  sustain- 
ing or  overruling  a  demurrer  ;  they  may  be  brought  on  in  that  man- 
ner, or  placed  on  the  general  calendar,  as  enumerated  motions,  at  the 
option  of  the  moving  party.  See  rule  7  of  that  court,  above  cited  in 
section  313. 

In  the  New  York  Common  Pleas,  this  class  of  appeals  must  be  sub- 
mitted, at  the  Saturday  of  the  general  term.  See  rule  4  of  that  court, 
and  supplementary  rule  of  the  2d  of  May,  1857,  also  cited  above.  This 
tribunal  requires  certified  copies  of  the  papers  used  on  the  motion,  to  be 
provided,  instead  of  the  originals.  One  copy  will  be  sufficient  for  the 
use  of  the  court.  A  note  of  issue  should  be  filed,  in  the  usual  manner, 
stating  the  nature  of  the  appeal. 

(tf.)  Incidents  to  Hearing. 

Where  the  order  complained  of  is  appealable,  the  appellant  can  claim 
a  hearing  at  general  term,  as  a  matter  of  right.  Grade  vs.  Freeland^ 
1  Comst.,  228 ;  3  How.,  218.  See  also  DiUaye  vs.  Blair,  2  Comst.,  189 ; 
3  How.,  422.  But,  in  a  case  where  an  ulterior  appeal  would  not  lie,  the 
Court  of  Appeals  refused  to  interfere.  Vide  Marvin  vs.  Seymour,  1 
Comst,  535  ;  3  How.,  340 ;  1  C.  K.,  111. 

An  appeal  of  this  nature  is  subject  to  dismissal,  for  want  of  due 
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prosecution,  in  the  same  manner  as  other  proceedings  in  a   cauae. 
Hogan  vs.  Brophy^  2  C.  R.,  77. 

As  to  an  appeal  in  supplementary  proceedings,  being  properly  cogni- 
zable, in  the  county  of.  venue  of  the  action,  vide  Gould  vs.  Torrance^ 
19  How.,  560, 

The  party  who  appeals  from  an  order,  will  be  considered  as  admittin;s: 
the  truth  of  uncontradicted  allegations  of  his  adversary.  Vide  Union 
Bank  vs.  Mott^  17  How.,  353 ;  9  Abb.,  106. 

Where  all  the  papers,  on  which  the  court  below  acted,  are  not  before 
the  appellate  tribunal,  it  will  be  error  to  reverse  *the  order  appealed 
from,  for  want  of  jurisdiction.  Cclhc  of  Empire  City  Ba7ikj  18  X.  T., 
199 ;  8  Abb.,  192. 

Where  the  question  raised  upon  an  appeal,  has  been  disposed  of  by 
means  of  another  proceeding,  it  will  be  proper  to  dismiss  it.  Lambert 
vs.  Snow,  2  Hilt,  501 ;  17  How.,  517;  9  Abb.,  91. 

So  also,  a  party,  who  has  availed  himself  of  any  privilege  granted  by 
an  order,  cannot  bring,  or  if,  after  appeal  taken,  he  so  avail  liimself, 
cannot  maintain  his  appeal,  and  it  will  properly  be  dismissed.  Tide 
Lanman  vs.  The  Lewiston  Railroad  Compa/ny,  18  N.  Y.,  493 ;  Rod- 
way  vs.  Graham,  4  Abb.,  468 ;  Peel  vs.  EUioit,  16  How.,  483. 

Formal  and  preliminary  objections,  not  involving  the  merits,  will  not 
be  considered  on  appeal,  unless  it  aflSrmatively  appears  that  they  were 
taken,  and  overruled  on  the  hearing  below.  Merritt  vs.  Thompson,  1 
Hilt.,  550.  Nor,  on  the  hearing,  will  the  court  go  behind  the  order 
appealed  from,  but  leave  the  party  to  his  application  below.  JEhle  vs. 
Haller,  6  Bosw.,  661 ;  10  Abb.,  287^ 

As  to  the  power  of  the  general  tenn,  to  grant  additional  relief,  on 
modifying  an  order  appealed  from,  vide  Martin  vs.  Ka/nouse,  2 
Abb.,  390. 

And,  even  where  an  order  was  not  properly  appealable,  a  rehearing 
has,  where  the  circumstances  called  for  it,  been  granted.  Yide  Bank 
of  Geneva  vs.  Reynolds,  20  How.,  18 ;  12  Abb.,  81. 

On  the  decision  being  pronounced,  the  prevailing  party  will  of  course 
enter  and  serve  the  order  of  affirmance  or  reversal,  as  the  case  may  be, 
in  the  usual  manner. 

Where,  on  affirmance  of  an  order  denying  a  new  trial,  the  respondent 
also  took  a  direction  for  affirmance  of  his  judgment,  it  was  held 
erroneous,  and  that  portion  of  it  vacated,  on  motion.  Miliar  vs.  Hhgle 
Life  and  Health  Insurance  Company,  3  E.  D.  Smith,  184. 

As  to  the  incidents  of  an  injunction,  obtained  or  continued  pending 
an  appeal,  and  its  being  in  effect  a  new  proceeding,  vide  Hoyt  vs.  Carter, 
7  How.,  140 ;  Town  of  Guilford  vs.  Cornell,  4  Abb.,  220. 
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CHAPTER  IV. 


APPEALS  TO  COURT  OF  APPEALS. 


§  317.  Statutory  and  Other  Provisions. 

The  provisions  of  the  Code,  on  the  subject  of  the  jurisdiction  of  this 
tribunal,  have  been  already  cited,  and  the  changes  made  from  time  to 
time  by  the  legislature,  noticed  above,  in  book  I.,  chapter  II.,  section  9. 

Its  jurisdiction,  as  there  defined,  is  supervisory  in  its  nature,  and  con- 
trols the  action  of  all  other  courts  within  the  state.  Its  decisions  are, 
therefore,  of  paramount  authority,  whilst  unimpeached  or  unreversed 
by  its  own  action,  which  occasionally,  though  rarely  occurs.  It  stands, 
in  this  respect,  upon  the  same  footing  as  the  Court  of  Errors,  under  the 
former  system,  for  which  it  was  substituted,  by  the  Constitution  of 
1846. 

It  may,  however,  be  convenient  to  reprint  the  citation  of  that  part  of 
the  provisions  in  question  which  more  immediately  relates  to  the  sub- 
ject of  the  present  chapter,  as  those  provisions  stand  now. 

The  jurisdiction  and  powers  of  this  tribunal  are  thus  defined  by  the 
Code,  sections  11  and  12 : 

§11.  The  Court  of  Appeals  shall  have  exclusive  jurisdiction  to  review  upon 
appeal,  every  actual  determination  hereafler  made  at  a  general  term,  by  the 
Supreme  Court,  or  by  the  Superior  Court  of  the  city  of  New  York,  or  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York,  or  the  Superior 
Court  of  the  city  of  Buffalo,  in  the  following  cases,  and  no  other  : 

1.  In  a  judgment,  in  an  action  commenced  therein  or  brought  there  from 
another  court;  and  upon  the  appeal  from  such  judgment,  to  review  any 
intermediate  order,  involving  the  merits,  and  necessarily  affecting  the 
judgment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  an  action,  when 
such  order  in  effect  determines  the  action,  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken,  and  when  such  order  grants  or  refuses  a 
new  trial ;  but  no  appeal  to  the  Court  of  Appeals,  from  an  order  granting  a 
new  trial,  shall  be  effectual  for  any  purpose,  unless  the  notice  of  appeal  con- 
tain an  assent  on  the  part  of  the  appellant  that,  if  the  order  be  affirmed, 
judgment  absolute  shall  be  rendered  against  the  'appellant.  Upon  every 
appeal  from  an  order  granting  a  new  trial,  if  the  Court  of  Appeals  shall  deter- 
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mine  that  no  error  was  committed  in  granting  the  ne\r  trial,  they  shall 
der  judgment  absolute  upon  the  right  of  the  appellant ;  and,  ailer  the  pro- 
ceedings are  remitted  to  the  court  from  which  the  appeal  was  taken,  an 
assessment  of  damages,  or  other  proceedings  to  render  the  judgment  effec- 
tual, may  be  there  had,  in  cases  where  such  subsequent  proceedings  are 
requisite. 

3.  In  a  final  order  affecting  a  substantial  right,  made  in  a  special  proceed- 
ing, or  upon  a  summary  application,  in  an  action,  afler  judgment. 

But  such  appeal  shall  not  be  allowed,  in  an  action  originally  commenced  in 
a  court  of  a  justice  of  the  peace,  or  in  the  Marine  Court  of  the  city  of  New 
York,  or  in  an  assistant  justice's  court  of  that  city,  or  in  a  justice^s  court  of 
any  of  the  cities  of  this  state,  unless  any  such  general  term  shall,  by  order 
duly  entered,  allow  such  appeal,  before  the  end  of  the  next  term  after  which 
such  judgment  was  entered.  The  foregoing  prohibition  shall  not  extend  to 
actions,  discontinued  before  a  justice  of  the  peace,  and  prosecuted  in  another 
court,  pursuant  to  sections  60  and  68  of  the  Code. 

§  12.  The  Court  of  Appeals  may  reverse,  affirm,  or  modify  the  judgment  or 
order  appealed  from,  in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties: 
and  its  judgment  shall  be  remitted  to  the  court  below,  to  be  enforced  accord- 
ing to  law. 

By  the  13th  section,  the  regular  terms  of  the  court  are  prescribed  to 
be  held  at  Albany,  on  the  first  Tuesday  of  January ;  fourth  Tuesday  of 
March  ;  third  Tuesday  of  June,  and  last  Tuesday  of  September,  with 
power  to  appoint  one  of  such  terms,  to  be  held  in  the  city  of  New  York 

The  same  section  gives  power  to  appoint  additional  terms.  It  con- 
cludes thus : 

The  court  may,  by  general  rules,  provide  what  causes  shall  have  a  prefer- 
ence on  the  calendar.  On  a  second  and  each  subsequent  appeal  to  the  Court 
of  Appeals,  or  when  an  appeal  has  once  been  dismissed  for  defect  or  irregu- 
larity, the  cause  shall  be  placed  upon  the  calendar,  as  of  the  time  of  filing  the 
first  appeal.  • 

Section  14  provides  thus,  as  to  rehearings : 

§  14.  The  concurrence  of  five  judges  is  necessary  to  pronounce  a  judg- 
ment.    If  five  do  not  concur,  the  case  must  be  reheard. 

But  no  more  than  two  rehearings  shall  be  had ;  and  if,  on  the  second  re- 
hearing, five  judges  do  not  concur,  the  judgment  shall  be  affirmed. 

Tlie  following  provision  was  inserted  in  section  460,  on  the  amend- 
ment of  1858 : 

In  all  cases  of  appeal  to  the  Court  of  Appeals,  in  actions  which  were  origi- 
nally commenced  in  the  late  Court  of  Chancery  of  this  state,  the  Court  of 
Appeals  shall  review  the  cause,  upon  the  facts  and  the  law,  without  auy 
statement  or  specification  of  facts  found,  or  any  exception  taken,  at  the  trial 
of  any  or  either  of  them.    And  it  shall  be,  and  is  hereby  declared  to  be  the 
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duty  of  the  Court  of  Appeals,  in  aoy  and  all  such  cases,  to  review  the  whole 
matter,  upon  the  evidence  as  well  as  the  law. 

The  following  provision  was  added  to  section  268  by  the  amendment 
of  1860.  That  section  relates  to  causes  tried  by  the  court,  without  a 
jury. 

No  finding  of  facts  by  the  general  term  shall  be  required,  for  the  purpose 
of  review  in  the  Court  of  Appeals ;  and,  if  the  judgment  be  reversed  at  the 
general  term,  it  shall  not  be  deemed  to  have  been  reversed  on  questions  of 
facty  unless  so  stated  in  the  judgment  of  revei*sal ;  and,  in  that  case,  the 
question  whether  the  judgment  should  have  been  reversed,  either  upon 
questions  of  fact  or  of  law,  shall  be  open  to  review  in  the  Court  of  Appeals. 

The  provisions  of  this  section,  and  also  of  section  272,  as  they  are  hereby 
amended,  shall  apply  to  appeals  now  pending,  as  well  as  to  those  hereafter 
brought. 

N.  B. — The  effect  of  this  amendment  is  virtually  to  abrogate  rule 
3S  of  tlie  Supreme  Court,  providing,  in  detail,  for  the  preparation  and 
settlement  of  a  finding  of  facts  upon  which  the  decision  of  the  general 
term  was  based,  and  a  mere  reference  to  that  rule  will  therefore  be 
siiflicient. 

In  the  same  year,  1860,  the  following  clause  was  added,  by  amend- 
ment, to  section  272,  relating  to  trial  by  referees : 

When  the  case,  on  appeal,  shall  have  been  heard  and  decided  at  the  gen- 
eral term,  upon  the  report  of  the  referee  and  exceptions,  without  a  case  con- 
taining the  evidence,  the  decision  may  be  reviewed,  in  like  maimer,  on 
appeal  to  the  Court  of  Appeals.  If  the  judgment  be  reversed  at  the  general 
term,  and  a  new  trial  ordered,  it  shall  not  be  deemed  to  have  been  reversed 
on  questions  of  fact,  unless  so  stated  in  the  judgment  of  reversal ;  and,  in 
that  case,  the  question  whether  the  judgment  shoujd  have  been  reversed, 
either  upon  questions  of  fact  or  of  law,  shall  be  open/to  review  in  the  Court 
of  Appeals. 

The  following  section,  being  the  first  of  chapter  II.,  title  XI.,  part 
II.  of  the  Code,  has  especial  reference  to  appeals  to  this  court : 

§  333.  (282.)  An  appeal  may  be  takeii  to  the  Court  of  Appeals  in  the 
cases  mentioned  in  section  11.  When  any  of  the  courts  mentioned  ther.ein 
shall,  at  general  term,  render  judgment  upon  a  verdict  taken  subject  to  the 
opinion  of  the  court,  the  questions  or  conclusions  of  law,  together  with  a 
concise  statement  of  the  facts  upon  which  they  arose,  shall  be  prepared  by 
and  imder  the  direction  of  the  court,  and  shall  be  filed  with  the  judgment- 
roll,  and  be  deemed  a  part  thereof,  for  the  purposes  of  a  review  in  the  Court 
of  Appeals. 

Tlie  provisions  of  the  last  preceding  section  shall  apply  to  any  judgment 
therein  mentioned,  that  has  been  heretofore  rendered,  and  upon  which  an 
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appeal  has  been  brought,  and  is  now  pending,  or  upon  which  an  appeal  shall 
hereafter  be  brought.  When  the  return  has  already  been  filed  with  the 
clerk  of  the  Court  of  Appeals,  such  statement  shall  be  filed  with  him,  and 
be  deemed  a  part  of  such  return. 

Tho  first  sentence  constituted  the  whole  of  this  section,  prior  to  the  amendment  of  1857, 
when  the  rest  was  added. 

The  remainder  of  the  chapter  from  which  this  section  is  extracted, 
though  in  terms  relative  to  the  Court  of  Appeals,  is,  in  fact,  of-  general 
application,  and  has,  accordingly,  been  cited  before,  in  the  first  chapter 
of  this  division  of  the  work.     Section  302. 

The  provisions  of  the  Code,  as  to  appeals,  are  extended  to  proceed- 
ings in  mandamuSj  by  chapter  174  of  1859,  p.  421,  the  procedure  bj 
writ  of  error  being  virtually  abolished,  and  that  by  appeal  substituted, 
under  its  provisions. 

A  statutory  preference  over  all  actions,  except  criminal  cases,  h 
given  to  the  following  causes,  by  chapter  167  of  1860,  p.  270 : 

1.  Actions  in  which  executors  or  administrators  are  sole  plaintiffs  or 
sole  defendants. 

2.  Appeals  which  prevent  the  issuing  of  letters  testamentary,  or  of 
general  administration. 

See  likewise  chapter  280  of  1854,  p.  606,  giving  precedence  to  cer- 
tain proceedings  between  The  People  and  the  Corporation  of  Trinity 
Church. 

See  also  other  cases,  in  which  proceedings  are  entitled  to  a  general 
statutory  preference,  above  cited,  in  chapter  II.  of  the  present  division, 
section  310,  subdivision,  JFarmal  Proceedings, 

(a.)  Hulks. 

The  practice  of  this  .court  is  regulated  by  special  rules,  which  run  as 
follows.  They  were  .originally  adopted  on  the  25th  of  May,  1849,  and 
have  since  been  made  the  subject  of  various  amendments,  especially  in 
April,  1852,  January,  1858,  and  January,  1862. 

Tliey  now  run  as  follows  : 

Rule  1.  When  the  appeal  is  fi*om  a  judgment,  the  return  of  the  clerk  of 
the  court  below  shall  consist  of  certified  copies  of  the  notice  of  appeal,  and 
the  jndgmeutroll.  When  the  appeal  is  from  such  au  order  as  is  meutioued 
m  the  eleventh  section  of  the  Code  of  Procedure,  the  return  shall  consist  of 
ceitified  copies  of  the  notice  of  appeal,  the  order  appealed  from,  aud  the 
papers  on  which  the  court  below  acted  in  making  the  order. 

Rule  2.  The  appellant  shall  cause  the  proper  returu  to  be  made  aud  tiled 
with  the  clerk  of  this  court,  within  twenty  days  after  the  appeal  shall  be 
perfected.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in  writing, 
require  such  return  to  be  filed  within  ten  days  txiXer  service  of  the  notice; 
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and  if  the  return  be  not  filed  in  pursuance  of  such  notice,  the  appellant 
shall  be  deemed  to  have  waived  the  appeal ;  and  on  an  affidavit,  proving 
when  the  appeal  was  perfected,  and  the  service  of  such  notice,  and  a  certifi- 
cate of  the  clerk  that  no  return  has  been  filed,  the  respondent  may  enter  an 
order  with  the  clerk,  dismissing  the  appeal  for  want  of  prosecution,  with 
costs ;  and  the  court  below  may  thereupon  proceed  as  though  there  had 
been  no  appeal. 

N.  B. — Prior  to  the  ftmendment  of  1858,  the  respondent  was  entitled  to  enter  this  order  on 
the  mere  proof  of  default,  and  without  previous  notice  to  the  appellant. 

Rule  3.  If  the  return  made  by  the  clerk  of  the  court  below  shall  be  defec- 
tive, either  party  may,  on  an  affidavit  specifying  the  defect,  apply  to  one  of 
the  judges  of  this  court,  for  an  order  that  the  clerk  make  a  further  return 
without  delay. 

Rule  4.  The  attorneys  and  guardians  ad  litems  of  the  respective  parties 
in  the  court  below,  shall  be  deemed  the  attorneys  and  guardians  of  the 
same  parties  respectively  in  this  court,  until  others  shall  be  retained  or 
appointed,  and  notice  thereof  shall  be  served  on  the  adverse  party. 

Rule  5.  In  all  calendar  causes,  a  case  shall  be  made  by  the  appellant, 
which  shall  consist  o£a  copy  of  the  return  of  the  clerk,  and  the  reasons  of 
the  court  below  for  its  judgment,  or  an  affidavit  that  the  same  cannot  be 
procured.  If  the  case  is  voluminous,  an  index  to  the  pleadings,  exhibits, 
depositions,  and  other  principal  matters,  shall  be  added. 

Every  opinion  in  the  cause,  at  special  term  as  well  as  at  general  term, 
relating  to  the  questions  involved  in  the  appeal,  is  included  by  the  foregoing 
provision. 

Prior  to  the  amendment  of  1858,  this  rule  was  less  stringent  as  to  including  the  reasons  of 
the  court  below,  nor  was  any  affidavit  then  required,  if  thej  were  not  procurable. 

Rale  6.  All  cases  and  points,  and  all  other  papers  furnished  to  the  court 
in  calendar  causes,  shall  be  printed  on  white  writing-paper,  with  a  margin 
on  the  outer  edge  of  the  leaf,  not  less  than  one-and-a-half  inch  wide.  The 
printed  page,  exclusive  of  any  marginal  note  or  reference,  shall  be  seven 
inches  long,  and  three-and-a-half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  case,  shall  be  printed  on  the  outer 
margin  of  the  page.  Small  pica,  solid,  is  the  smallest  letter  and  most  com- 
pact mode  of  composition  which  is  allowed.  No  charge  for  printing  the 
papera  mentioned  in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause, 
unless  the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
affidavit,  to  have  been  complied  with,  in  all  papers  printed  after  August 
Ist,  1857. 

The  t\(-o  oonduding  sentences  were  added  to  the  previous  text,  on  the  amendment  of  1858. 

Rule  7.  Within  forty  days  after  the  appeal  is  perfected,  the  appellant 
shall  8ei*ve  three  printed  copies  of  the  case  on  the  attorney  of  the  advei*8e. 
party.    If  he  fail  to  do  so,  the  respondent  may,  by  notice  in  writing,  require 
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the  service  of  such  copies,  within  ten  days  after  the  service  of  the  notioe, 
and,  if  the  copies  be  not  served  in  pursuance  of  such  notice,  the  appellant 
shall  be  deemed  to  have  waived  the  appeal ;  and,  on  an  affidavit  proving  the 
default,  and  the  service  of  such  notice,  the  respondent  may  enter  an  order 
with  the  clerk,  dismissing  the  appeal  for  want  of  prosecution,  with  costs  ;  acd 
the  court  below  may  thereupon  proceed  as  though  there  had  been  no  appeal. 

Prior  to  the  amendment  of  1858,  the  respondent  was  entitled  to  enter  this  order  on  men 
proof  of  default,  without  notice  to  the  appellant 

Rule  8.  Either  party  may  bring  on  the  argument,  on  a  notice  of  eight 
days ;  which  notice,  except  in  criminal  cases,  shall  be  for  the  first  day  of  the 
terra. 

A  copy  of  the  notice,  specifying  the  judicial  district  in  which  the  cause 
originated,  shall  be  furnished  to  the  clerk  eight  days  before  the  first  day  of 
the  tenn. 

The  clerk  shall  make  a  calendar  of  the  causes  thus  noticed,  anunging 
them  in  the  order  in  which  the  returns  were  filed,  specifying  the  judicial 
district  in  which  the  causes  originated  respectively. 

Copies  of  the  calendar,  for  the  use  of  the  judges,  and  five  other  copies  to 
be  delivered  to  the  clerk,  shall  be  piinted,  in  like  manner  as  cases  and  points 
are  directed  to  be  printed. 

See  below,  rule  24,  as  to  the  calendar  from  time  to  time.  Also  additional  rule  of  the  30th 
of  September,  1862,  as  to  filing  proof  of  servioe  of  the  notice  with  the  dark. 

Rule  9.  At  the  commencement  of  the  argument,  the  appellant  shall  fumi^ 
a  printed  copy  of  the  case  to  each  of  the  judges,  and  shall  deliver  six  other 
copies  to  the  clerk.  Each  party  shall,  at  the  same  time,  furnish  to  each  of 
the  judges  a  printed  copy  of  the  points  on  which  he  intends  to  rely,  with  a 
reference  to  the  authorities  which  he  intends  to  cite ;  and  shall  deliver  «x 
other  copies  to  the  clerk,  and  three  copies  to  the  counsel  of  the  adverse 
party. 

The  cases,  points,  and  calendars  delivered  to  the  clerk  shall  be  disposed 
of  as  follows  :  one  copy  of  each  shall  be  kept  by  the  clerk  with  the  records 
of  the  court,  one  copy  shall  be  deposited  in  the  State  Library,  one  copy 
shall  be  deposited  in  each  branch  of  the  library  of  the  Court  of  Appeals,  one 
copy  shall  be  deposited  in  the  library  of  the  New  York  Law  Institute,  and 
one  copy  shall  be  delivered  to  the  reporter. 

Rule  10.  In  all  cases,  each  party  shall  briefiy  state  upon  his  printed  points 
the  loading  facts  which  he  deems  established,  with  a  reference  to  the  folios 
where  the  evidence  of  such  facts  may  be  found.  And  the  court  will  not 
hear  an  extended  discussion,  upon  any  mere  question  of  fact. 

Rule  11.  The  party  who  has  noticed  and  placed  the  cause  on  the  calendar 
for  argument,  may  take  judgment  of  affirmance  or  reversal,  as  the  case  may 
be,  if  the  other  party  shall  neglect  to  appear  and  argue  the  cause,  or  shall 
neglect  to  furnish  and  deliver  cases  or  points  as  required  by  the  uiuth  and 
tenth  rules. 


APPEALS  TO  COURT  OF  APPEALS. §  317.        Y83 

ThU  rule  is  now  abrogated,  and  rule  26  substituted  for  it,  by  the  amendment  of  Januaxy^ 
1862.     See  that  rule,  below  cited.    It  only  governs  tlie  previous  practice. 

Rnle  12.  In  the  argnment  of  calendar  causes  and  motions,  only  one  coun- 
sel will  be  heard  on  each  side,  unless  the  court  shall  otherwise  direct. 

Rule  13.  Criminal  cases  shall  have  a  preference,  and  may  be  moved,  on 
behalf  of  the  people,  out  of  their  order  on  the  calendar. 

Rule  14.  Causes  which  have  not  been  exchanged,  may  be  submitted,  at 
any  time  in  term,  on  printed  arguments.  Exchanged  causes  cannot  be  sub- 
niitted,  imtil  reached  upon  the  calendar. 

That  portion  of  the  above  rule  which  refers  to  exchanged  causes,  was  added  on  the  amend- 
ment of  1858. 

Rule  15.  Motions  will  be  heard  on  the  morning  of  the  first  day,  and  the 
morning  of  each  following  Tuesday  and  Friday,  durmg  the  term,  before 
taking  up  the  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to  oppose, 
it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been  noticed,  the 
opposing  party  will  be  entitled,  on  applying  to  the  court  at  the  close  of  the 
motions  for  that  day,  to  a  rule,  denying  the  motion,  with  costs. 

The  last  sentence  was  added  on  the  amendment  of  1858. 

Rule  16.  The  remittitur  shall  contain  a  copy  of  the  judgment  of  this  court, 
and  the  return  made  by  the  clerk  of  the  court  below ;  and  shall  be  sealed 
with  the  seal,  and  signed  by  the  clerk  of  this  court. 

Rule  17.  When  a  decree  or  order  shall  be  afRnned  or  reversed  by  the 
default  of  either  party,  the  remittitur  shall  not  be  sent  to  the  court  below, 
unless  this  court  shall  otherwise  direct,  until  ten  days  after  notice  of  the 
affirmance  or  reversal  shall  have  been  served  on  the  attorney  of  the  party  in 
default  Service  of  the  notice  shall  be  proved  to  the  clerk  by  affidavit,  or 
by  the  written  admission  of  the  attorney  on  whom  it  was  served. 

TbiB  rule  is  also  virtually  abrogated  by  nile  25. 

Rule  18.  The  time  prescribed  by  these  rules  for  doing  any  act,  may  be 
enlarged  by  the  court  or  by  either  of  the  judges  thereof;  and  either  of  the 
judges  may  make  orders  to  stay  proceedings,  which,  when  served  with 
papers  and  notice  of  motion,  shall  stay  the  proceedings,  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the  judge 
who  made  it ;  or,  in  case  of  his  absence  or  inability  to  act,  by  either  of  the 
other  judges. 

Rule  19.  These  rules  shall  take  effect  on  the  first  of  July  next  (1849); 
from  which  time  all  former  rules  are  abrogated,  except  so  far  as  it  may  be 
necessary  to  follow  them,  upon  appeals  and  writs  of  error  which  shall  be 
then  pending. 

TbB  original  rules  of  1849  closed  here. 
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Rale  20.  Ten  causes  only  will  be  called  on  any  day ;  but,  after  sach  caQ, 
cau9es  ready  on  both  sides  will  be  beard  in  their  order.  Any  cause  which 
is  regularly  called  and  passed,  without  postponement  by  the  court  for  good 
cause  shown,  at  the  time  of  the  call,  will  be  placed  on  all  subsequent  calen- 
dars, as  if  the  return  had  been  filed  on  the  day  when  it  was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  of  course, 
on  filing  with  the  clerk  in  court  a  notice  of  the  proposed  exchange,  with  the 
numbers  of  the  causes,  signed  by  the  respective  attorneys  or  counsel.  Upon 
all  subsequent  calendars,  each  of  s:ud  causes  will  take  the  place  due  to  the 
date  of  the  filing  of  the  return  in  the  other. 

Any  cause,  except  the  first*  ten  upon  the  calendar,  may  be  struck  there- 
from before  it  is  reached,  of  course,  and  without  prejudice,  by  the  clerk  in 
court,  on  consent  of  the  parties  who  placed  the  same  upon  the  calendar,  at 
any  time  durin^r  the  first  week  of  the  term. 

This  rule  waa  adopted  January,  1S53.  Vide  1  Sold.,  580.  The  concluding  sentence  of  the 
first  clause  is  now  abrogated  by  rule  26.  The  last  clause  was  amended,  and  its  operatioQ 
extended,  in  1858.  It  may  probably  fall  into  disuse,  as  there  seems  to  be  no  object  to  be 
Answered  by  striking  a  cause  from  the  calendar,  under  the  present  system. 

Rule  21.  The  clerk  must  keep  a  memorandum  of  such  exchanged  and 
passed  causes,  and  place  them,  upon  all  subsequent  calendars,  in  accordance 
with  the  foregoing  provisions. 

Rules  6,  10,  20,  and  12,  with  a  notice  that  ^*14  copies  of  cases  and  points 
are  required,*'  must  be  printed  on  the  first  leaf  of  the  calendar. 

Added  in  January,  1853.  Vide  1  Seld.,  580.  The  last  clause  subjoined,  on  the  unendxndQi 
of  1858.    Abrogated,  so  far  as  regards  passed  causes,  by  rule  26. 

Rule  22.  In  the  argument  of  a  cause,  not  more  than  two  hours  shall  be 
occupied  by  each  counsel,  except  by  the  express  permission  of  the  court. 

Added  upon  the  amendment  of  1858. 

The  rule  adopted  on  the  24:th  of  January,  1854,  and  amended  June 
tcnn,  1859,  18  N.  Y.,  601,  empowering  a  reservation  of  any  case, 
except,  originally,  the  first  ten,  and  subsequently  the  first  thirty  on  the 
calendar,  is  now  wholly  abrogated,  and  the  former  practice,  in  this 
respect,  annulled  by  the  present  rule  25.  An  exception  is,  it  is  true, 
made  as  to  extraordinary  cases,  but  it'  is  clear  that  these  must  now  be 
made  the  subject  of  a  special  application. 

Tlie  following  rule  was  adopted  in  June  term,  1860.  Vtde  21  N.  Y., 
601.    It  may  be  considered  as  bearing  the  number  23 : 

According  to  existing  laws,  causes  which  are  preferred  take  their  prefe^ 
ence  in  the  following  order : 

Ist.  Ciiminal  actions. 

2d.  Cases  of  probate,  in  which  the  appeal  prevents  the  issuing  of  letten 
testamentary  or  of  general  administration. 
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3d.  Appeals,  in  actions  in  which  the  sole  plaintiff  or  defendants  are 
executors  or  administrators. 

4th.  All  other  preferred  causes. 

Any  party  claiming  a  preference,  must  so  state  in  his  notice  of  argument 
to  the  opposite  party,  and  to  the  clerk,  and  he  must  also  state  the  ground 
of  such  preference,  so  as  to  show  to  which  of  the  above  classes  the  case 
belongs.  In  making  up  the  calendar,  the  clerk  will  place  the  preferred 
causes  at  the  head,  in  the  order  above  prescribed.  A  preferred  cause,  being 
once  passed  without  reservation,  will  take  its  place  in  subsequent  calendars 
without  preference. 

The  following  were  added  by  amendment,  at  the  January  term,  1862. 
See  23  N.  Y.,  1.  No.  25  abolishes  No.  11  of  those  above  cited.  Eules 
20  and  21  are  also  modified  by  rule  26 : 

Rule  24.  The  printed  calendar  for  the  present  January  term,  and  for 
each  succeeding  January  term,  shall  stand  as  the  calendar  for  the  entire  year. 
Causes  noticed  and  placed  upon  the  calendar  for  the  January  term  of  any 
year,  shall  be  considered  as  noticed  for  all  the  subsequent  terms.  Additional 
causes  may  be  noticed  for  the  March  term,  1862,  which  shall  be  printed 
with  their  appropriate  numbers,  and  annexed  to  the  calendar.  After  the 
January  term  in  each  year  hereafter,  no  causes,  except  such  as  are  by  law 
entitled  to  a  preference,  will  be  permitted  to  be  placed  upon  the  calendar 
without  the  direction  of  the  court. 

Rule  25.  Judgments  by  default  will  not  be  allowed ;  nor  will  causes  be 
reserved,  or  set  down  for  heaiing  upon  a  particular  day,  except  in  extraor- 
dinary cases.  When  a  cause  is  called  in  its  order  upon  the  calendar,  it  must, 
be  either  argued,  submitted,  or  passed.  If  either  party  appear  alone,  he 
may,  at  his  option,  be  heard  orally,  or  submit  the  case  upon  his  printed  brief. 
K  the  appellant  only  appears,  he  shall  furnish  the  court  with  the  usual 
number  of  printed  copies  of  the  case,  and  of  his  points ;  if  the  respondent, 
he  shall  hand  to  the  court  the  copies  of  the  case  served  upon  him,  and  four> 
teen  printed  copies  of  his  points.  The  party  thus  appearing,  and  arguing, 
or  submitting  his  case,  shall  hand  to  the  clerk  a  prmted  copy  of  his  brief, 
to  be  delivered,  whenever  called  for,  to  the  opposite  party,  who  may,  at 
any  time  within  twenty  days  after  the  hearing,  furnish  to  each  member  of 
the  court,  and  serve  upon  the  opposite  party  a  printed  answer  to  such  brief, 
which  may  be  replied  to  in  like  manner,  at  any  time  within  fifteen  days  after 
such  service. 

Rule  26.  The  call  of  the  calendar  at  the  second,  and  each  subsequent 
term  in  the  year,  will  commence  at  the  point  where  it  terminated  at  the 
previous  term ;  except  that  causes  placed  upon  the  calendar  at  the  next 
March  term,  if  entitled  by  their  date  or  otherwise  to  priority  over  the 
causes  remaining  upon  the  calendar,  will  be  first  called.  Causes  which  are 
passed,  and  which  of  consequence  go  to  the  foot  of  the  calendar,  will  resume 
their  original  places  upon  the  calendar  for  the  ensuing  year. 

Vol.  IL— 50 


786        APPEALS  TO  COURT  OF  APPEALS. §  818. 

The  following  additional  nile  was  made  by  the  court,  on  the  30th 

of  September,  1862 : 

Rule  27.  In  all  cases,  where  the  notice  of  argument  is  filed  with  the 
clerk  of  this  court,  there  shall  be  filed  with  the  same,  due  proof  or  admission 
of  the  service  of  notice  of  argument  upon  the  adverse  party,  and  the  clerk 
is  directed  not  to  enter  on  the  calendar,  any  cause,  in  which  proof  of  the 
service  of  said  notice  is  not  filed  with  him. 

The  following  memorandum  of  miscellaneous  practice  at  the  terms 
of  this  court,  not  included  in  the  rules,  appears  at  7  How.,  240  : 

All  the  terms  are  held  at  the  Capitol  at  the  city  of  Albany.  Four  argu- 
ment terms  in  a  year. 

N.  B. — One  term  may  now  be  hold  in  the  city  of  New  York. 

The  court  opens  at  10  o'clock,  a.  m.,  on  the  first  Tuesday  of  January, 
fourth  Tuesday  of  March,  third  Tuesday  of  June,  and  the  last  Tuesday  of 
September. — N.  B.  More  usually  at  nine  thirty,  a.  m. 

A  term  for  consultation  and  decisions,  to  finish  up  the  year's  business,  is 
held  in  the  latter  part  of  December  in  each  year. 

The  chief  judge  has  control  of  the  calendar.  All  propositions,  in  reference 
to  the  arrangement  or  disposition  of  causes,  should  be  addressed  to  him. 
(The  other  members  of  the  court  are  usually  consulted.) 

Causes  struck  off,  under  the  rule,  are  not  incladed  in  the  ten  called  each 
day,  under  the  rule. 

The  clerk  publishes  in  the  newspapers,  at  Albany,  all  the  proceedings  of 
the  court  each  day,  during  the  term. 

A  cause,  when  ready  on  both  sides,  may  be  submitted  upon  printed  argu- 
ments and  points,  on  any  day  during  the  term. 

N.  B. — Except  exchanged  causes.     Vide  rule  14. 

When  causes  are  decided  at  the  close  of  the  term,  the  opinions  are  dehr* 
ered  to  the  reporter,  not  to  the  clerk.  In  cases  of  motion,  the  opinions  are 
usually  left  w^ith  the  clerk,  among  the  motion  papers. 

Tuesdays  and  Fridays  of  each  week  are  motion  days. 

The  court  usually  adjourn,  for  the  term,  on  Friday  of  the  fourth  week. 

Causes  argued  or  submitted,  are  usually  decided  at  the  dose  of  the  next 
succeeding  term. 

See  new  Rule,  No.  28,  adopted  January,  1863.    Jr\fra^  p.  829. 

§  318.    Questions  as  to  Jurisdiction^  arising  under  Section  11. 

The  nature  and  extent  of  the  jurisdiction  of  this  court  has  been  already 
considered,  in  a  general  point  of  view,  and  sundry  decisions  cited,  in 
chapter  II.,  book  I.  of  the  present  work.     See  especially,  section  10. 

It  now  becomes  necessary  to  consider,  in  greater  detail,  that  class  of 
cases  which  bears  rather  upon  the  exercise,  than  upon  the  nature  of  the 
jurisdiction  thus  conferred. 
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The  more  couvcnieut  order  for  tliis  consideration  would  appear  to  be, 
to  take  the  different  subdivisions  of  section  11,  aeriatitn^  and  then  to 
add  one  or  two  subdi visional  heads,  of  general,  rather  than  of  special 
application. 

It  will  be  seen,  by  reference  to  that  section,  that  the  jurisdiction  thus 
conferred  is  exclusive,  and  that  it  is  confined  to  the  cases  there  pre- 
scribed, and  cannot  be  extended  to  any  other.  These  provisions  cannot, 
of  course,  be  construed,  so  as  to  abrogate  the  right  of  ulterior  review  in 
the  Federal  tribunals,  in  those  few  cases  in  which  that  right  exists,  by 
the  Constitution  and  statutes  of  the  United  States. 

{a,)  Decision  of  General  Term  only  Reviewable. 

Tlie  fii*8t  condition  imposed  by  the  section  is,  that  an  appeal,  when 
taken,  must  be  from  '^  an  actual  determination  made  at  a  general  term" 
of  one  of  the  diffei-ent  courts  of  superior  jurisdiction  there  enumerated. 

To  be  reviewable  in  this  court,  therefore,  the  question  must  have  been 
passed  upon  in  that  branch  of  the  court  below.  In  no  other  cases  will 
the  appeal  lie.  The  objection,  if  taken,  goes  to  the  jurisdiction,  and  the 
rule  is  inflexible.  See  Gracie  vs.  Fredand^  1  Comst,  228 ;  3  How., 
218  ;  The  Mayor  of  New  York  vs.  Schet^nierhoniy  1  Comst.,  423 ;  3  How., 
334 ;  1  0.  R,  109 ;  Lake  vs.  Gibson,  2  Comst.,  188 ;  3  How.,  420 ; 
Kanovse  vs.  Martin,  6  How.,  240 ;  1  C.  E.  (N.  S.),  385. 

And  there  must,  for  such  purpose,  be  an  actual  determination  of  the 
case,  upon  a  hearing  duly  had.  A  judgment,  entered  upon  stipulation 
only,  cannot  be  reviewed,  even  although  both  parties  desire  that  the 
appeal  from  it  be  heard  upon  the  merits.  Gridley  vs.  Daggett,  6  How., 
280 ;  ICE.  (N.  S.),  386.  Nor  is  a  judgment  or  order  taken  by  default 
appealable  to  this  tribunal.  Swarthaut  vs.  Curtis,  4  Comst.,  415;  5 
How.,  198  ;  3  C.  E.,  215. 

But  this  rule  does  not  preclude  the  review  of  a  proceeding,  submitted 
on  the  papers,  and  in  which  the  questions  involved  have  been  actually 
examined  and  decided  by  the  court,  even  though  such  submission  be 
made  by  one  party  only,  without  opposition  by  the  other.  Seneca  Nor 
Hon  of  Indians  vs.  Knight,  19  N.  Y.,  587. 

In  Cook  vs.  New  York  Floating  Dry  Dock  Company,  18  N.  Y.,  229, 
it  was  held,  that  the  decision  of  the  general  term,  reversing  an  order 
granting  a  new  trial  on  a  case  and  exceptions,  was  a  final  det^^rmination, 
appealable  to  this  court,  without  going  through  the  ceremony  of  an 
appeal  from  the  judgment  entered  up  in  favor  of  the  plaintiff,  in  conse- 
quence of  that  decision. 

But  although,  as  a  general  rule,  every  actual  determination  of  the 
general  term  is  reviewable,  in  cases  falling  within  the  purview  of  the 
section,  still,  where  it  had  been  stipulated  between  the  parties  that  such 
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determination  should  be  final,  the  court  above  executed  the  stipulation, 
and  dismissed  the  appeal,  as  brought  in  violation  of  the  agreement. 
T(non%e7id  vs.  Mdaterson^  cfec,  Stone  Dressing  Company^  15  N.  Y.,  587. 
And  the  same  course  will  be  pursued  in  special  cas^,  where  &aeh 
determination  of  the  court  below  is  declared  by  statute  to  be  final  and 
conclusive.  McAUister  vs.  Albion  Plank  Hoad  Company^  6  Seld., 
353  ;  Matter  of  Canal  and  Walker  Streets,  2  Kern.,  406 ;  JP^ew  York 
Central  Bailroad  vs.  Marvin^  1  Kern.,  276 ;  Commissioners  of  Gaines 
vs.  Albion  Plank  Hoad  Company,  7  How.,  301. 

(J.)  Subdivision  1. — ^Pbior  Pkoceedings  Reviewable  with  Judgment. 

Under  this  provision,  the  action  of  the  special  term  of  the  court  below 
on  the  original  hearing,  comes  up  for  genei*al  review,  in  connection  "with 
that  of  the  general  term,  on  the  ulterior  decision  actually  appealed  from; 
and,  on  a  reversal  of  the  latter,  the  former  may  be  approved  and  affirmed. 
See,  as  an  instance  of  this  mode  of  action,  Marqnat  vs.  MarqtuUj  3 
Kern.,  336. 

Where,  in  a  suit  for  an  accounting,  the  case  came  up  for  review  on 
the  final  decree,  it  was  held  that,  on  such  appeal,  the  original  order  of 
reference  was  reviewable,  and  the  decree  was  reversed  for  a  defect  in 
such  order.  Wing  vs.  Huntington,  Seld.  Notes,  December  3l8t,  1853, 
p.  38.  See  also  generally,  as  to  principle,  that  an  interlocutory  decree 
or  order  is  not  properly  reviewable,  until  after  the  entry  of  final  judg- 
ment, but  then  comes  up  in  due  course  for  revision,  if  erroneous,  on  the 
appeal  from  that  judgment,  infra,  section  318,  second  subdivision,  and 
decisions  there  cited. 

Although  an  order,  conducing  to  the  judgment,  may  not  in  itself  be 
reviewable,  if  taken  by  default,  still,  in  the  general  review,  it  will  be 
proper  to  have  that  order  before  the  court,  to  show  that  the  proceed- 
ings actually  reviewed  were  properly  taken.  Swarthout  vs.  Curtis^  4 
Comst.,  415 ;  5  How.,  198 ;  3  C.  K.,  215. 

In  Cook  vs.  Ifeio  York  Floating  Dry  Dock  Company,  18  N.  T.,  229, 
an  order,  granting  an  extra  allowance,  was  brought  up  for  review,  in 
connection  with  the  judgment,  and  a  motion  to  dismiss  the  appeal  was 
denied.  See,  however,  dissenting  opinion  of  Strong,  J.,  p.  232, 
holding  that  such  an  order  is  not  appealable.  The  prevailing  opinion 
does  not,  in  fact,  touch  upon  this  branch  of  the  motion,  but  proceeds 
on  grounds  applicable  to  the  judgment  only. 

In  James  vs.  Chalmers,  2  Seld.,  203  ;  1  C.  E.  (N.  S.),  413,  an  order, 
denying  a  motion  to  stay  the  trial  of  one  cause,  till  the  decision  of 
another,  was  held  not  to  be  an  order  involving  the  merits,  or  necessarily 
affecting  the  judgment,  and,  therefore,  not  to  be  reviewable,  on  the 
appeal  from  that  judgment 
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To  be  reviewable,  on  the  appeal  from  the  judgment,  an  order  com- 
plained of  must  have  been  appealed  from,  and  its  validity  passed  upon 
bj  the  court  below.     Vide  Jones  vs.  Derby ^  16  N.  Y.,  242, 

(C.)   SUBDIVTBION  2. ObDEB  DETERMIKINa  AcTION. 

To  be  appealable  under  the  first  branch  of  this  subdivision,  the  order 
to  be  reviewed  must  affect  a  substantial  right ;  must,  in  effect,  deter- 
mine the  action ;  and  must,  in  so  doing,  prevent  a  judgment  from  which 
an  appeal  might  be  taken. 

An  order,  vacating  judgment  on  a  sham  answer,  on  the  ground  that, 
between  the  time  of  striking  out  the  answer,  and  the  actual  entry  of 
judgment,  matter  had  occurred,  by  reason  of  which  the  plaintiff's 
canse  of  action  had  ceased  to  exist,  was  held  virtually  to  determine  the 
action  and  prevent  a  judgment,  and,  as  such,  to  be  appealable  under 
this  subdivision,  in  Edson  vs.  DiUaye^  17  N.  Y.,  158. 

An  order  dismissing  an  appeal,  on  the  ground  that  it  was  taken  too 
late,  was  held  to  be  appealable  on  similar  grounds,  in  Bates  vs.  VoorheeSj 
20  N.  Y.,  625. 

A  final  determination  on  an  order  of  interpleader,  awarding  the  fund, 
was  held  to  be  equivalent  to  a  judgment,  and  to  be  appealable  to  this 
court,  in  Eirby  vs.  Fitzpatrick^  18  N.  Y.,  484. 

An  order  which  does  not,  in  fact,  determine  the  controversy,  but  leaves 
it  to  proceed,  is  not  appealable,  whatever  may  be  its  formal  purport. 

So  held,  as  to  an  order  removing  a  cause  into  the  Federal  courts. 
lUivs  vs.  New  York  and  Neio  Haven  Railroad  Company^  3  Keni., 
597.  See  also,  as  to  an  order  denying  such  a  motion,  Earumse  vs. 
Maiiiuj  6  How.,  240 ;  1  0.  K.  (N.  S.),  385. 

So,  likewise,  as  to  an  order  setting  aside  a  judgment  and  execution 
for  irregularity,  but  omitting  any  directions  as  to  the  previous  pro- 
ceedings.   JoTies  vs.  Derby ^  16  N.  Y.,  242. 

So,  also,  as  to  an  order,  reversing  one  granting  leave  to  amend  a 
judgment  New  York  Ice  Company  vs.  North  Western  Insurance 
dnnpany,  21  How.,  296  ;  12  Abb.,  414. 

An  order  for  judgment  on  a  demurrer  is  not  of  this  nature.  The 
only  mode  of  review  in  this  court,  is  on  appeal  from  the  judgment. 
HoUister  Bank  of  Buffalo  vs.  Fa?7,  15  N.  Y.,  593.  See  also  Paddock 
vs.  Springfield  Fire  and  MaHne  Insm*ance  Company^  2  Kern,  591 ; 
Fm-d  vs.  David,  12  How.,  193 ;  3  Abb.,  385  ;  5  Duer,  684. 

Id.)  Appeal  fbom  Obdeb  Gbantino  ob  Befusiko  a  New  Tbial. 

As  above  noticed,  in  book  I.,  chapter  II.,  section  9,  when  treating 
of  the  general  jurisdiction  of  this  tribunal,  this  portion  of  the  powers 
eonfen*ed  by  the  legislature,  has  been  subject  to  continual  fluctuation- 
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In  the  original  Code,  and  do\ra  to  1851,  these  orders  were  not  revicTT- 
ablc.  In  the  latter  year,  the  power  was  conferred  in  general  tenns. 
In  1S52,  it  was  again  taken  away,  and  so  remained  till  1857,  when  it 
was  restored,  with  the  restrictions  now  imposed.  In  the  same  section, 
the  statute  of  1854,  under  which  power  was  given  to  this  court  to  hear 
appeals  actually  taken  under  the  amendment  of  1851,  before  the  pas- 
sage of  that  of  1852,  has  been  already  noticed ;  and  likewise  the  course 
purened  by  it,  in  dismissing  such  appeals  as  untenable,  whim  brought 
to  the  notice  of  the  court,  in  the  period  which  elapsed  between  the 
latter  amendment  and  the  passage  of  the  enabling  statute.  Vide  Gale 
vs.  Welhj  7  How.,  191 ;  and  Portei^  vs.  Jones^  7  How.,  192,  there  re- 
teri-ed  to. 

Prior  to  the  amendment  of  1851,  the  question  had  been  brought  up, 
as  to  whether  this  class  of  orders  could  not  be  reviewed,  under  the 
general  powers  of  the  court,  and  the  proposition  had  been  decided  in 
the  negative.  See  Dtiane  vs.  The  Northern  Railroad  Company^  3 
Conist.,  545  ;  4  How.,  364 ;  3  C.  E.,  72  ;  Lansing  vs.  HvsseU^  2  CJomst, 
5G3  ;  4  How.,  213 ;  TUlet/  vs.  Phillips,  1  Comst,  610;  3  How.,  364; 
1  C.  E.,  111. 

Pending  the  amendment  of  1851,  its  operation  was  restricted  to  that 
class  of  cases,  in  which  questions  of  law  were  involved  in  the  order,  to 
the  exclusion  of  those,  involving  questions  of  fact  only.  Vide  Moore 
vs.  Westervelt,  1  C.  E.  (N.  S.),  415. 

And  the  same  rule  has  been  applied,  since  the  amendment  of  1857. 
The  appeal  now  allowed,  does  not  bring  up  for  review  questions  of  fact 
If  no  error  of  law  is  found  in  the  decision,  it  will  be  affirmed,  and  final 
judgment  given  against  the  appellant,  according  to  the  stipulation,  re- 
quired to  accompany  the  notice  of  appeal  in  such  cases.  Sbyi  vs. 
Thompsanfs  Ececators,  19  N.  Y.,  207 ;  MiV^*  vs.  Schuyler,  20  N.  Y.,  522. 
See,  likewise,  Zanman  vs.  Lmoiston  Railroad  Company,  18  N.  Y.,  493. 

In  the  two  former  of  these  last  cases,  the  inconvenience  of  this  mode 
of  bringing  up  the  case  for  review,  where  any  question  of  fact  has  or 
may  have  influenced  the  determination  of  the  court  below,  is  clearly 
pointed  out,  and  insisted  upon.  "  It  necessarily  results,  that  a  party, 
who  appeals  from  an  order  granting  a  new  trial,  and  stipulates  for 
judgment,  in  case  the  order  be  affirmed,  concedes  to  his  adversary 
eveiy  conclusion  of  fact,  which  is  supported,  however  slightly,  by  the 
evidence.  If  he  is  unwilling  to  make  such  a  concession,  and  to  rest 
his  appeal  wholly  upon  the  law  of  the  case,  then  he  should  be  advised, 
instead  of  appealing,  to  acquiesce  in  the  reversal  of  his  judgment,  and 
to  go  down  to  another  trial."  Hoyt  vs.  ThompsofCs  JSeecuiars,  19 
N.  Y.,  212,  per  Comstock,  J.  Again :  "  Before  taking  such  an  apj^eal, 
he  [the  appellant]  necessarily  determines  for  himself,  that  no  fm'ther  or 
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better  conclusions  of  fact  can  be  foand  in  his  favor,  and  that,  on  a  new 
trial,  judgment  must  be  given  against  him."    Ihid.^  211. 

And  in  Miller  vs.  Schuyler  the  principle  is  carried  still  further: 
"  If  we  find  that  there  was  a  question  of  fact  involved  in  the  decision 
at  special  term,  and  that  the  order  for  a  new  trial,  may  have  proceeded 
ni>on  the  ground  that  such  question  was  wrongly  determined,  then  we 
cannot  say  that  an  error  in  law  has  been  comniitted,  in  granting  a  new 
trial."  20  If.  T.,  524,  per  Johnson,  Ch.  J.  Again  :  "  The  true  course 
for  tlie  plaintifts  to  have  followed,  would  have  been  to  have  submitted 
to  the  new  trial,  and  then,  if  imsuccessful,  to  have  appealed.  Having 
cliosen  to  stipulate,  in  accordance  with  the  statute,  they  must  abide  the 
consequences."  Ibid.^  p.  525.  See,  to  the  same  effect,  Sanford  vs. 
Hiyhth  Avenue  RaUroad  Company^  23  N.  Y.,  343. 

An  order,  granting  the  statutory  new  trial  in  ejectment,  was  held  not 
to  be  appealable,  in  Evaiis  vs.  Millard^  16  N.  Y.,  619.  Though  the* 
decision  is  dated  in  1858,  it  seems  clear,  from  the  opinion,  that  tha 
question  arose,  before  the  amendment  of  1857.  But,  inasmuch  as  a  new 
trial  of  this  description  is  a  matter  of  right,  on  compliance  with  the 
conditions  imposed  by  the  statute,  it  is  probable  that  the  same  conclu- 
sion would  be  come  to,  should  such  an  order  be  appealed  from. 

The  amendment  of  1857,  was  held  not  to  be  retrospective  in  its  effect, 
and  that  no  appeal  would  lie,  under  it,  from  an  order,  made  prior  to  its 
passage,  in  Ely  vs.  Holton^  15  N.  Y.,  595. 

The  appellant,  in  such  a  case,  must  not  retain  any  benefit  granted  to 
him  by  the  order  appealed  from.  If  he  attempt  to  do  so,  his  appeal 
may  be  dismissed.  Larvman  vs.  Levnston  Railroad  Convpany^  18 
N.  Y.,  493. 

All  question  as  to  an  order  denying  a  new  trial  being  appealable,  is 
now  removed,  by  tlie  amendment  of  section  11  (1862),  specially  allowing 
finch  an  appeal.  It  had  been  previously  held  to  be  reviewable,  as  involv- 
ing a  final  determination  of  the  cause,  equivalent  to  a  judgment.  See 
Cook  vs.  Ifew  York  Floating  Dry  Dock  ComjHmy^  18  N.  Y.,  229  ;  and 
Seneca  Nation  of  Indians  vs.  Knight^  19  N.  Y.,  587,  before  referred 
to.  Or  the  appeal  may  be  brought  up,  in  connection  with  that  from  the 
judgment,  if  taken. 

{e.)  Subdivision  3. — Oeders  in  Special  Pboceedings. 

A  final  order,  on  petition,  under  the  statute,  to  compel  specific  per- 
formance of  their  ancestors'  contract,  by  infant  heirs,  was  held  to  fall 
under  this  provision,  and  to  be  appealable,  in  Hyatt  vs.  Seeley,  1  Kera., 
52.  See  also,  as  to  review  of  a  final  order,  on  apportionment  of  the 
debts  of  an  insolvent  bank,  amongst  its  stockholders,  Matter  of  IloUister 
Bank,  23  N.  Y.,  508. 
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But  an  order  relative  to  a  provisional  remedy,  does  not  fall  within 
the  definition  of  a  special  proceeding,  and  cannot  be  reviewed  iu  this 
court.     Genin  vs.  Tompkins^  1  C.  R.  (N.  S.),  415. 

It  is  clear  that  the  special  proceedings  here  referred  to,  are  such  as  are 
wholly  independent  of,  and  not  incidental,  or  collateral  to  an  action. 
See  definitions  in  Code,  sections  1  to  3,  inclusive. 

Proceedings,  in  relation  to  a  judgment,  entered  by  confession,  were 
considered  to  be  a  special  proceeding,  in  Bdknwp  vs.  WiUer^^  1 
Kern.,  477. 

(y.)  Summary  Applicahons  after  Judgment. 

To  be  appealable,  under  this  branch  of  the  subdivision,  the  order 
appealed  from  must  be  based  upon  the  judgment  in  question,  and  have 
been  made,  upon  the  assumption  of  its  validity.  Sherman  vs.  FeU^  2 
Comst.,  186 ;  3  How.,  425 ;  Dunlop  vs.  Edwards^  3  Comst.,  341 ; 
Humphreys  vs.  Chaiiibei*lmn^  1  Kern.,  274 ;  Jcmes  vs.  Derby ^  16  JST.  Y., 
,1J42;  Bank  of  Genesee  vs.  Spencer ^  18  N.  Y.,  150;  Thompson  vs. 
BvMock,  16  How.,  213. 

It  must  also  be  final,  and  must  not  leave  the  action  to  proceed.  If 
so,  it  cannot  be  reviewed  in  this  court,  as  an  order,  however  erroneous 
in  itself  See  Humphrey  vs.  Chairiberlain^  supra^  where  time  to  appeal 
was  virtually  extended,  by  ordering  a  judgment  to  be  set  a^e  and  re- 
entered. So  also,  where  a  judgment  has  been  set  aside,  for  matter  of 
irregularity,  or  favor  resting  iu  the  discretion  of  the  court.  Yide  Sher- 
m^n  vs.  Eelt;  Jones  vs.  Derby ;  Thompson  vs.  JSvUock;  and  Hani 
of  Genesee  vs.  Spencer^  supra;  Christopher  vs.  Austin^  1  Kern.,  216 
(220). 

But  an  order,  vacating  a  judgment  by  confession,  on  account  of  a 
defect  in  the  statement,  was  held  appealable,  both  as  being  in  the 
nature  of  a  special  proceeding,  and  also  as  involving  a  question  of  sub- 
stantial right,  and  not  of  discretion  or  practice.  Belknap  vs.  Waiers,  1 
Kern.,  477. 

An  order,  vacating  an  entry  of  satisfaction,  and  restoring  the  judg- 
ment, to  render  the  attorney's  lien  available,  was  held  appealable,  as 
recognizing  its  validity.    McGregor  vs.  Com^tockj  19  N.  Y.,  581. 

An  appeal  also  lies,  under  this  subdivision,  from  an  order,  under  2 
R.  S.,  619,  section  44,  requiring  a  person,  beneficially  interested  in  the 
recovery  sought  to  be  had  in  tlie  name  of  another,  to  pay  the  costs  of 
the  defendant.     Giles  vs.  HaJhert^  2  Kern.,  32 ;  5  How.,  319. 

Where  an  order  of  the  general  term  below  was  impeached,  on  the 
ground  that  that  court  was  insufficiently  constituted,  it  was  held  that 
the  question  was  properly  before  the  appellate  tribunal.  Coming  vs. 
Slosson,  16  N.  Y.,  294. 
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(y.)  Supplementary  Clause. — Appeals  in  Cases  arisino  in  a  Jus- 
tice's Court. 

Before  the  amendment  of  1857,  this  class  of  appeals  was  positively 
prohibited. 

And  the  prohibition  extended  also,  to  cases,  originally  commenced  in 
these  tribunals,  but  removed  to  those  of  higher  jurisdiction,  on  the 
ground  that  the  title  to  land  came  into  question,  under  the  powers  con- 
ferred for  that  purpose,  by  sections  65  to  62,  and  68  of  the  Code.  See 
Srown  vs.  Brown^  2  Seld.,  106 ;  6  How.,  320 ;  Pugdey  vs.  Keasd- 
htirffhy  6  Seld.,  420 ;  7  How.,  402 ;  Wiffgins  vs.  TaUmadge^  7  How., 
404.  And,  on  a  motion  to  dismiss  such  an  appeal,  the  fact  of  the  suit 
having  been  so  commenced,  might,  it  was  held,  be  shown  by  affidavit. 
See  above  cases.  It  was  required,  however,  to  be  shown  affirmatively, 
that  the  justice  was  ousted  of  jurisdiction,  in  the  manner  there  prescribed, 
otherwise,  the  case  in  the  higher  tribunal,  would  not  be  deemed  a  con- 
tinuation of  that  originally  brought.  LaUiette  vs.  Van  Keu}*en^  7 
How.,  409. 

Under  the  present  provision,  the  prohibition  as  to  this  class  of  ap- 
peals, is  unconditionally  removed. 

The  amendment  of  1857,  empowering  this  class  of  appeals  generally, 
nnder  the  conditions  prescribed,  has  no  retrospective  effect.  It  was 
held,  therefore,  that  a  judgment  of  reversal,  rendered  by  the  general 
term  before,  could  not  be  reviewed,  on  leave  obtained  subsequent  to  the 
passage  of  that  amendment.     Ely  vs.  HoUon^  15  N.  Y.,  595. 

But,  where  the  decision,  at  general  term,  was  made  after  the  passage 
of  the  amendment,  the  case  was  held  appealable.  Cook  vs.  Nellis^  18 
N.  T.,  126. 

In  Wait  vs.  Van  Alien,  22  N.  Y.,  319,  it  is  laid  down  that  the  limita- 
tion as  to  the  time,  within  which  the  general  term  must  allow  an  appeal 
of  this  nature,  is  positive,  and  cannot  be  enlarged,  by  the  entry  of  an 
order  nunc  pro  tunc,  even  though  the  motion  had  been  made  by  the 
appellant,  though  not  decided  by  the  court,  in  due  time. 

Cases,  commenced  in  a  district  court  in  the  city  of  New  York,  but 
removed  into  the  Court  of  Common  Pleas  of  that  city,  under  chapter 
344  of  1857,  are  within  the  scope  of  the  section,  as  now  amended,  and 
the  obtaining  of  authority  from  the  general  term  of  that  court,  is  a  con- 
dition-precedent to  their  validity.  If  not  obtained,  the  appeal  may  be 
dismissed.     Smith  vs.  WUU,  23  N.  Y.,  572. 

(A.)  FUETHER  JuBISDIOriOK  OF  TUK   CoURT. — OlD  Ap1>EALS. 

Ill  addition  to  the  authority  conferred  by  the  Code,  this  court  has  also 
cognizance  of  cases,  pending  in  the  late  Court  of  Errors,  at  the  time  of 
its  abolition.    See  Judiciary  Act,  chapter  280  of  1847,  section  12. 
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Likewise  of  cases,  pending  in  the  late  Court  of  Chancery,  down  to  the 
period  of  its  abolition.  See  Farmers'  Loan  and  Trust  Company  vs. 
Carroll,  2  Comst,  566 ;  4  How.,  211 ;  2  C.  K,  138. 

And  of  cases,  arising  in  the  Supreme  Court,  as  organized  by  the 
jtidiciary  act :  see  that  statute,  sections  10, 11. 

(i.)  Pbactice  in  such  Cases. 

The  operation  of  the  Code  is  strictly  prospective,  in  respect  to  appeak 
Those  from  judgments,  or  orders  made  before  the  1st  of  July,  1848, 
when  the  Code  took  effect,  were  held  to  depend,  as  to  the  right  of 
appeal,  the  time  within  which  it  must  be  brought,  and  the  foriu  of 
bringing  and  prosecuting  it,  upon  the  law,  as  it  stood  when  the  decision 
was  made.  Mayor  of  New  York  vs.  SchermerJiorn^  1  Comst.,  423  ;  3 
How.,  334 ;  1  C.  E.,  109 ;  Spaulding  vs.  Kingsland,  1  Comst,  426 ;  3 
How.,  337 ;  1  C.  R.,  110 ;  Bice  vs.  Floyd,  1  Comst,  608 ;  3  How.,  366; 
1  C.  R,  112 ;  Butler  vs.  MiUer,  1  Comst,  428  ;  3  How.,  339 ;  1  O.  R, 
100 ;  Dunhp  vs.  Edwards,  3  Comst,  341 ;  3  C.  R.,  197. 

Where,  on  the  contrary,  the  judgment  or  order  appealed  fix)m,  was 
made  after  the  1st  of  July,  1848,  the  right  to  appeal,  the  time  within 
which  it  must  be  taken,  and  the  mode  of  procedm-e,  were  held  all  to 
depend  upon  the  Code,  though  the  suit  was  pending  before  its  passiu^e. 
Mayor  of  New  York  vs.  Schemierhoi^i,  above  cited  ;  Fanneri  Ltjan 
and  Trust  Company  vs.  Carroll,  2  Comst.,  566 ;  4  How.,  211 ;  2  C.  IL, 
138 ;  Selden  vs.  Vermilyea,  1  Comst,  534;  3  HoW.,  338;  1  C.  R,  110; 
Graver  vs.  Coon,  1  Comst.,  536 ;  3  How.,  3il ;  1  C.  R.,  96 ;  TiUei/  vs. 
Phillips,  1  Comst,  610 ;  3  How.,  364;  1  C.  R,  111 ;  Lyine  vs.  Ward^ 
1  Comst.,  531 ;  Lake  vs.  Gibson,  2  Comst,  188 ;  3  How.,  420. 

Although,  in  such  cases,  the  right  and  incidents  of  appeal  depend 
upon  the  Code,  still,  where  the  new  practice  will  not  answer  the  pur- 
pose, the  old  may  be  resorted  to,  unless  plainly  forbidden  by  the  legis- 
lature. See,  as  to  the  form  of  return,  in  an  appeal  in  equity,  Fa^mer^ 
Loan  and  Trust  Company  vs.  Carroll,  supra. 

But,  since  the  amendment  of  section  459,  in  1851,  the  above  princi- 
ples have  ceased  to  apply,  and  the  right  to  appeal,  and  the  incidents  of 
such  appeal,  when  taken,  are  now  governed  b}'  the  Code,  in  all  eases 
(see  that  section,  subdivision  3).  See  also  Dunham  vs.  Watkimj  2 
Kern.,  556. 

Actions,  originally  commenced  in  the  late  Court  of  Chancery,  are, 
however,  an  exception  to  this  rule.  Since  the  amendment  of  1858, 
these  cases  may  be  reviewed,  both  upon  the  facts  and  the  law,  and  that, 
without  any  statement  or  specification  of  facts  found,  or  any  exception 
taken  at  the  trial.     See  section  460,  as  then  amended. 

The  same  rule  was  held  to  prevail,  in  an  equity  case,  commenced  be- 
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fore  the  Code,  but  decided  after  its  passage,  and  before  the  amendment 
of  1851.  Dunham  vs.  WaCkina^  supra.  If  heard  after  1851,  and  before 
the  amendment  of  1858,  the  reverse  would  have  been  the  case,  and  the 
decision,  in  that  state  of  the  Code,  could  only  have  been  reviewed  upon 
the  law.    See  Same  case. 

The  operation  of  that  amendment  is,  however,  confined  to  cases  ac- 
tually commenced  in  the  late  Court  of  Chancery.  An  ijction  commenced 
Tinder  the  judiciaiy  act,  in  the  Supreme  Court  in  equity,  is  not  within 
its  scope.  In  such  a  case,  the  review  is  strictly  governed  by  the  provi- 
sions of  the  Code.     Griffith  vs.  Merritt,  19  N.  Y.,  529, 

(J,)  Wbii  of  Ebbor,  when  Admissible. 

Though  abolislied  by  the  Code  (section  327),  as  regards  the  revision  of 
proceedings  in  an  action,  this  form  of  review,  and  the  ancient  mode  of 
procedure,  is  still  proper  in  criminal  cases. 

And  likewise  in  special  statutory  proceedings,  excepted  from  the  op- 
eration of  the  Code,  under  section  471.  So  held,  as  regards  the  review 
of  judgment  upon  the  award  of  arbitrators.  Isaacs  vs.  The  Beth  Hame- 
drash  Society,  19  N.  Y.,  584. 

And,  before  the  statute  of  1859,  chapter  174,  p.  421,  specially  extend- 
ing the  provisions  of  the  Code  to  appeals  from  proceedings  on  man- 
damns,  a  writ  of  error,  and  not  an  appeal,  was  the  proper  mode  of 
reviewing  an  adjudication  in  such  cases.  BecJcer  vs.  The  People,  18 
N.  Y.,  487. 

But  since  that  statute,  a  writ  of  error  cannot  be  brought,  and  an  ap- 
peal is  the  only  proper  mode  of  review  under  these  circumstances.  The 
People  vs.  Church,  20  N.  Y.,  529. 

§  319.   Principles  of  Peview. 

Before  passing  on  to  the  formal  matters  connected  with  the  procedure 
of  this  tribunal,  it  will  be  expedient  to  consider,  preliminarily,  some 
few  of  the  general  principles  by  which  its  proceedings  are  governed. 

Those  principles  may  be  reduced  under  the  following  general  heads : 

1.  That  review  will  be  confined  to  questions  of  law,  to  the  exclusion 
of  questions  of  fact. 

2.  It  will  also  be  confined  to  judgments  or  orders  which  are  final,  to 
the  exclusion  of  such  as  are  interlocutory  in  their  nature. 

3.  It  will  not  extend  to  matters  of  practice,  resting  in  the  discretion 
of  the  court  below,  as  contradistinguished  from  the  legal  rights  of  the 
pai'ties. 

4.  It  will  be  restricted  to  the  limits  of  a  reasonable  discretion,  and,  in 
extreme  cases,  may  be  denied. 
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(a.)  1.  Questions  of  Law  only  Keviewable. 

The  exception  to  this  proposition,  as  regards  cases  commenced  in  the 
late  Court  of  Chancery,  as  to  which  a  review  on  the  facts  is  provided 
for  by  section  460,  on  the  amendment  of  1858,  has  been  noticed  in  the 
preceding  section. 

In  all  other  instances  of  appeal  from  judgment  in  a  regular  action,  the 
rule  strictly  applies,  and  a  case,  presenting  such  questions  to  the  appel- 
late tribunal,  must  be  settled  accordingly.  As  to  the  mode  of  such 
settlement,  see  next  section,  and  decisions  there  cited. 

The  general  principle,  that  this  court  will  not  review  questions  of  fact, 
however  unsatisfactory  the  decision  upon  them  may  seem  to  be,  but 
questions  of  law  only,  is  distinctly  laid  down  in  the  following,  among 
many  other  decisions : 

As  regards  actions  tried  by  a  jury,  Wright  vs.  Douglass^  2  Comst., 
189;  3  How.,  418;  King  Y8.DenniSj2  Comst.,  189;  3  How.,  419; 
Langley  vs.  Warner^  3  Comst.,  327 ;  Bice  vs.  Fhydj  4  How.,  27 ;  HiU 
vs.  CatyeU,  1  Comst.,  522  ;  Dain  vs.  Wyckoff,  18  N.  T.,  45  (47) ;  Old- 
field  "Sf^,  New  York  and  Harlem  Haib^oad  Coinpany^  4  Kem.,  310; 
Gardner  vs.  McEwen^  19  N.  Y.,  123  (126). 

As  regards  equity  cases,  or  cases  tried  by  a  judge,  without  a  jury, 
Livingston  vs.  Raddiff^  2  Comst.,  189  ;  3  How.,  417 ;  Siason  vs.  Bar- 
rett, 2  Comst.,  406 ;  Dunham  vs.  Watkins.  2  Kern.,  556 ;  Newton  vs. 
Bronson,  3  Kern.,  687 ;  and,  since  the  amendment  of  section  268,  in 
1852,  this  is,  in  fact,  a  matter  of  special  legislative  provision.  See  also 
Gi^i^Gom  vs.  Mayor  of  New  York,  2  Kern.,  586 ;  and,  collaterally,  as 
to  an  appeal  from  an  order  granting  a  new  trial,  Iloyt  vs.  ThGm-p%orCs 
ExecuUyr,  19  N.  Y.,  207 ;  MilW  vs.  Schuyler,  20  N.  Y.,  522.  And  not 
merely  so,  but  every  reasonable  inference  will  be  made  in  favor  of  such 
decision.  See  Viele  vs.  Troy  and  Boston  Bailroad  Company,  20 
N.  Y.,  184. 

As  regards  cases  tried  by  a  referee,  as  to  which  special  provision  was 
also  made,  on  the  amendment  of  section  272,  in  1852,  see  Sturgis  vs. 
Merry,  2  Comst.,  189  ;  3  How.,  418  ;  Esterly  vs.  CoU,  3  Comst.,  502 
Nexoton  vs.  Hann^,  1  C.  R.  (N.  S.),  414 ;  Colie  vs.  Brovyn,  ibid.,  416 
Davis  vs.  AUen,  3  Comst.,  168 ;  Borst  vs.  Spelm/m,  4  Comst.,  284 
Mo7ris  vs.  Ilusson,  4  Seld.,  204 ;  Bearss  vs.  Copley,  6  Seld.,  93 ;  Wtst- 
ei*n  vs.  Genesee  Mutual  Insurance  Company,  2  Kern.,  258  (264) ;  Gtis- 
com  vs.  Mayor  of  New  York,  ibid.,  686 ;  Cody  vs.  Alien,  IS  N.  Y., 
573 ;  IngersoU  vs.  Bostwick,  22  N.  Y.,  425.  See,  however,  as  to  a 
clearly  erroneous  finding,  Garrisori  vs.  Howe,  17  N.  Y.,  458  (461). 

But,  in  cases  not  falling  within  the  scope  of  the  Code,  a  review  is 
obtainable,  on  questions  of  fact  as  well  as  of  law.     See,  as  to  certiorari 
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in  a  criminal  case,  JBarringer  vs.  The  People^  4  Kern.,  693.  As  to  an 
appeal  from  a  surrogate's  decree,  Schenck  vs.  Dart^  22  N.  Y.,  420. 
As  to  the  same,  and  as  to  orders  in  special  proceedings,  Gri^com  vs. 
Mayor  of  New  York,  2  Kern.,  586  (590). 

And  this  rule,  restricting  the  review  to  questions  of  law  only,  is  con- 
fined to  appeals  from  judgments.  In  those  from  orders,  there  is  no  such 
limitation,  and  the  case  comes  up  upon  its  whole  merits,  and  on  ques- 
tions of  fact  as  well  as  of  law.  There  is  no  restriction  upon  the  power 
of  the  court,  and  its  duty  is  commensurate.  JBates  vs.  VoorhieSy  20 
N.  Y.,  525  (528). 

(J.)  2.  Final  Judgments,  or  Okdees  only,  Keviewable. 

The  policy  of  the  Code  is  to  allow  of  one  single  appeal  to  this  court, 

and  one  only,  in  which  the  whole  of  the  action  taken  by  the  court  below, 

on  the  judgment  or  order  appealed  from,  may  be  brought  up  for  review 

on  one  single  occasion.     See  generally,  SoUister  Bank  of  Buffalo  vs. 

Vail,  15  N.  Y.,  593  (595). 

This  principle  has  been  inflexibly  maintained,  in  all  cases,  in  which 
the  decision  of  the  general  term,  or  proceedings  taken  by  the  special 
term  of  the  same  court,  have  been  sought  to  be  reviewed. 

An  interlocutory  decree,  or  order  for  reference,  though  it  may  decide 
the  principal  question  at  issue  between  the  parties,  is  not  appealable,  so 
long  as  there  is  any  reservation  of  further  directions,  or  so  long  as  there 
exists  any  question,  which  may  possibly  be  raised,  on  the  coming  in  of 
the  report,  as  to  the  rights  of  the  parties,  or  any  of  them,  or  the  mode 
of  division,  or  appropriation  of  the  subject-matter  in  question.  HarrU 
vs.  Clarky  4  How.,  78 ;  2  C.  E.,  47 ;  Cruger  vs.  Douglass,  2  Comst., 
671 ;  4  How.,  215 ;  Chittenden  vs.  The  Missionary  Society,  cfec,  8 
How.,  327.  The  judgment  is  not  final,  so  long  as  there  may  be  further 
litigation  under  its  provisions,  even  though  the  court  below  may  have 
omitted  to  make  provision  on  the  subject.  Tompkins  vs.  Hyatt,  19 
N.  Y.,  534.  See  likewise,  as  to  an  interlocutory  order,  in  proceedings 
for  a  statutory  partition,  Be^be  vs.  Grifftng,  2  Seld.,  465. 

And  the  same  principle  is  clearly  laid  down  in  Swarthord  vs.  Curtis, 
4  Comst.,  415  ;  5  How.,  198  ;  3  C.  R.,  215  ;  though,  in  that  particular 
instance,  the  rule  was  so  far  relaxed,  as  to  admit  an  appeal  from  a 
decree,  directing  a  reference,  on  which  questions  might  possibly  arise, 
in  connection  with  a  subsequent  order,  confirming  the  referee's  report, 
thus  rendering  that  decree  final  in  effect,  before  the  appeal  was  taken. 
Before  such  confirmation,  the  decree  was  held  not  to  be  appealable 
under  the  present  practice. 

And  tlie  same  rule  applies  to  an  order,  denying  a  rehearing  of  a  decree 
of  this  natm*e.    King  vs.  Merchants^  Exchange  Compa/tiy,  1  Seld.,  547. 
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The  same  rule  has  been  applied  by  the  courts  below,  to  appeals  to  the 
general  term,  from  interlocutory  proceedings  of  a  like  nature.  See 
Griffin  vs.  Cranston^  5  Bosw.,  658  ;  Lawrence  vs.  Farmer^  Loan  and 
Trust  Company^  15  How.,  57  ;  6  Duer,  689  ;  McMahon  vs.  -dZfen,  2T 
Barb.,  335  ;  7  Abb.  1 ;  Lawrence  vs.  Fmoler,  20  How.,  407  (416) ;  Peo- 
ple vs.  Hmos^  21  How.,  178 ;  12  Abb.,  192.  And  it  has  been  held 
that  the  objection  is  one  that  cannot  be  waived  by  stipulation.  Perkm 
vs.  Famham^  10  How.,  120. 

Nor  will  an  appeal  lie  from  an  order,  granting  or  reftising  an  amend- 
ment, or  making  any  other  partial  disposition,  which  in  effect  leaves 
the  action  to  proceed.  New  York  Ice  Company  vs.  NorthweBtem  Ingwr- 
ance  Company^  21  How.,  296 ;  12  Abb.,  414 ;  Jones  vs.  Derby^  16 
N.  T.,  242  ;  SachetCs  Harbor  Bank  vs.  BurweU^  9  How.,  95. 

So  likewise,  as  to  an  order  for  judgment  on  a  frivolous  answer,  bat 
directing  the  defendant  to  appear,  and  be  examined  concerning  the 
judgment  to  be  given.  Dunham  vs.  Nicholson^  4  How.,  140.  Or 
striking  out  an  answer,  as  sham  or  irrelevant.  Briggs  vs.  Bergen^  23 
N.  Y.,  162. 

So  also,  as  to  an  order  for  judgment  on  a  partial  demurrer,  leavinj? 
other  issues  undecided.  Paddock  vs.  Springfield  Fire  and  Manu 
Insurance  Company^  2  Kem.,  591.  So  likewise,  as  to  an  ordcJr  over- 
ruling a  demurrer,  but  giving  leave  to  answer.  Ford  vs.  David,  13 
How.,  193  ;  3  Abb.,  385  ;  5  Duer,  684. 

As  to  an  order,  reversing  one  for  a  new  trial  on  the  facts,  and  ordering 
judgment,  being  appealable,  as  being  in  effect  a  final  detennination, 
vids  Cook  vs.  New  York  Floating  Dry  Dock  Company^  18  N.  Y.,  229. 

Analogous  to  the  above  is  The  People  vs.  MerriU^  4  Kern.,  74,  hold- 
ing that  a  writ  of  eiTor  will  not  lie,  to  review  judgment  on  some  counts 
of  an  indictment,  whilst  others  remain  undisposed  of. 

In  DuaTie  vs.  Northern  Railroad  Company^  3  Comst.,  545  ;  4  How., 
364 ;  3  C.  R.,  72,  want  of  finality  is  assigned  as  the  reason,  why  an 
order,  reversing  a  judgment  and  ordering  a  new  trial,  was  not  appeal- 
able, in  the  then  state  of  the  law  upon  the  subject. 

But  the  above  principle  does  not  hold  equally  good,  as  to  appeals, 
in  cases  where  the  court  below  has  itself  exercised  appellate  jurisdiction. 

Tims,  an  order  of  the  Supreme  Court,  reversing  a  surrogate's  decree, 
was  held  to  be  appealable,  though  remitting  the  proceedings  to  tliat 
officer,  and  directing  him  to  proceed  with  the  accounts.  So  far  as 
regarded  the  action  of  the  Supreme  Court,  it  was  a  final  determination, 
within  the  meaning  of  sections  11  and  245.  Messerve  vs.  Sutton,  3 
Comst.,  546 ;  3  C.  E.,  198 ;  Wagenei^  vs.  Beiley,  4  How.,  195 ;  TaM 
vs.  Talbot,  23  N.  Y.,  17. 

But,  where  the  order  sought  to  be  reviewed,  was  in  itself  of  an  inte^ 
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locutory  nature,  it  was  held,  that  it  could  not  be  brought  up  for  review, 
until  after  a  final  determination  in  the  Surrogate's  Court,  when,  if 
affecting  the  merits,  it  might  be  reviewed,  on  the  appeal  from  that 
determination.     Tomphina  vs.  SouUcCj  7  How.,  194. 

(c.)  3.  Not  of  Mattees  of  Practice,  Eesting  in  Discretion. 

The  Court  of  Appeals  has  uniformly  refused  to  review  the  action  of 
the  court  below,  in  questions  of  this  nature.  To  warrant  its  interfer- 
ence, the  appellant  must  show  that  some  legal  right  has  been  interfered 
with,  or  some  principle  of  law  violated,  to  his  prejudice. 

Nor  does  the  appeal,  now  allowed,  from  an  order  granting  a  new  trial, 
really  conflict  with  this  principle,  inasmuch  as,  by  the  course  of  decisions 
relating  to  that  provision,  the  appellate  tribunal  has  restricted  its  oper- 
ation to  questions  of  law  only,  on  which,  if  eiTor  have  been  committed, 
the  granting  of  a  new  trial  is  a  matter  of  right,  to  the  exclusion  of  ques- 
tions of  fact,  on  which  such  an  order  rests  in  the  discretion  of  the 
court.     See  above,  section  317. 

An  order,  granting  or  refusing  a  new  trial,  after  a  verdict  on  an  issue 
of  fact,  awarded  by  the  late  Court  of  Chancery,  was  held  not  appealable 
in  Larmng  vs.  HueaeUj  2  Comst.,  663 ;  4  How.,  213.  The  disposition 
of  such  a  case  rested  purely  in  the  discretion  of  the  chancellor,  and  that 
discretion  was  held  to  extend,  to  the  disregarding  error  of  law  commit- 
ted at  the  circuit.  The  proceeding  was  for  his  information,  and  he 
might  use  or  disregard  it,  at  his  discretion.  Nor  could  an  appeal  be 
taken  from  his  order,  granting  such  an  issue.  Candee  vs.  Zord^  2 
Comst.,  269. 

An  order,  setting  aside,  or  refusing  to  set  aside,  judgment  by  default, 
or  a  decree  jpr(?  corifessOy  as  a  matter  of  favor,  was,  in  like  manner,  held 
to  be  unappealable.  JFort  vs.  Bard^  1  Comst.,  43 ;  Schermerhom  vs. 
The  Mohawk  Ba/nk^  1  Comst.,  125 ;  Spavldviig  vs.  Kingaland^  1  Comst., 
426;  3  How.,  337;  1  C.  E.,  110;  Carpenter  vs.  Carpenter^  4  How., 
139 ;  2  C.  R.,  83. 

So  also,  as  to  an  order  of  the  same  nature,  on  the  ground  of  irregu- 
larity, Sherman  vs.  Felt^  2  Comst.,  186 ;  3  How.,  425 ;  Christopher 
vs.  Austin,  1  Kern.,  216  (220) ;  Cattin  vs.  BiUings,  16  N.  T.,  622. 
Or  an  order,  refusing  to  set  aside  a  record,  claimed  to  be  irregular, 
Pendleton  vs.  Weed,  17  N.  Y.,  72.  Or,  refusing  to  set  aside  an  execu- 
tion, merely  voidable,  but  not  void,  Bank  of  Oenesee  vs.  Spencer,  18 
X.  Y.,  150. 

Nor  will  this  court  review  a  judgment,  on  a  question  of  mere  irregu- 
larity, remediable  by  amendment  in  the  court  below.  IngersoU  vs. 
Bostmick,  22  N.  Y.,  425 ;  Johnson  vs.  Camley,  6  Seld.,  570 ;  Lake 
Ontarioy  Avium,  and  JSFew  York  Railroad  Compamy  vs.  Marvine^  18 
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N.  T.,  585  ;  McConnick  vs.  Pickering^  4  Comst.,  276.  Or,  on  one  of 
a  defect  in  pleading,  which  may  be  bo  cured.  Lounsbury  vs.  JPurdy^ 
18  N.  Y.,  515. 

An  order,  refusing  leave  to  file  exceptions  nwiG  pro  tunCj  was  held 
not  reviewable,  in  King  vs.  Merchants*  Excliange  Company^  1  Sold.,  547. 

The  granting  or  refusing  of  an  amendment,  before  or  during  the  trial, 
rests  in  discretion,  and  is  not  reviewable.  Hodges  vs.  Tennessee  Marine 
and  Five  Insurance  Company^  4  Seld.,  416  (418);  Van  Duzer  vs. 
Howe^  21  N.  Y.,  531  (539).  See  also,  as  to  an  amendment,  after  judg- 
ment, Ifew  York  Ice  Company  vs.  Northwestern  Insurance  Company^ 
23  N.  Y.,  357 ;  21  How.,  296 ;  12  Abb.,  414.  And  generally,  as  to  the 
allowance  of  an  amendment,  Russell  vs.  Conn^  20  N.  Y.,  81 ;  Loun^- 
hiry  vs.  Purdy,  18  N.  Y.,  515.  See,  however,  as  to  an  unauthorized 
amendment,  Davis  vs.  Mayor  of  New  York,  4  Kern.,  506,  below  cited. 

The  following  have  also  been  held  not  to  be  appealable : 

An  order,  setting  aside  or  opening  the  biddings,  on  a  judicial  sale, 
regular  in  itself.  Hazleton  vs.  Wakema/ny  3  How.,  357 ;  Wakeman  vs. 
PHce,  3  Comst.,  334 ;  3  C.  E.,  196 ;  Buffalo  Savings  Bank  vs.  Nevy 
ton,  23  N.  Y.,  160. 

An  order,  denying  a  stay  of  trial  in  one  cause,  until  the  determina- 
tion of  another.  James  vs.  Chalmers,  2  Seld.,  209 ;  ICE.  (N.  S.), 
413.  Or  a  refusal  to  adjourn  the  hearing  before  a  referee.  Carpenter 
vs.  naynes,  1  C.  E.  (N.  S.),  414. 

An  order,  denying  a  stay  of  proceedings,  or  facilities  for  review  of  a 
referee's  decision,  not  claimable  as  of  right.  Enos  vs.  ThomaSy  5 
How.,  361 ;  1  0.  E.  (N.  S.),  67. 

An  order,  denying  a  motion  to  compel  a  party  to  attend  and  be 
examined  before  a  master.  Marvin  vs.  Seymour,  1  Comst.,  535 ;  3 
How.,  340 ;  1  C.  E.,  111. 

Tlie  imposition  or  modification  of  tenns,  upon  a  party  in  eontempt 
The  People  vs.  Ddvecchio,  18  N.  Y.,  352. 

An  order  striking  out  an  answer,  as  sham  or  irrelevant.  Briggs  vs. 
Bergen,  23  N.  Y.,  162. 

The  allowance  or  refusal  of  a  common-law  certiorari  to  review  an 
assessment.     The  People  vs.  StilweU,  19  N.  Y.,  531. 

The  granting  or  vacating  of  an  injunction,  by  way  of  provisional  rem- 
edy. Van  Dewater  vs.  Kelsey,  1  Comst.,  533 ;  3  How^,  338 ;  3  C.  E.,  3 ; 
Selden  vs.  Vermilya,  1  Comst.,  534 ;  3  How.,  338 ;  1  C.  E.,  110.  Or 
the  vacating  a  reference,  to  asceilain  damages  under  Such  a  proceeding. 
Anon.,  4  How.,  80. 

The  award  of  costs  in  a  proceeding  in  equity,  or  wljere  such  costs  i^est 
in  the  discretion  of  the  court.  Calkins  vs.  Isbell,  20  N.  Y.,  147  (153). 
Sherman  vs.  Daggett,  3  How.,  426.    See  also  Ireland  vs.  Litchfidi^  22 
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How.,  178  (183),  decided  below.     See  however,  as  to  the  amount  of  an 
extra  allowance,  The  People  vs.  ClarJc^  5  Seld.,  349. 

But,  although  the  rule  is  thus  comprehensive,  with  reference  to  the 
exercise  of  discretion  by  the  court  below,  it  will  not  be  extended  to  cases 
in  which  the  violation  or  denial  of  any  legal  right  can  be  shown. 

And  even  the  refusal  to  exercise  a  discretionary  power,  may  be  error, 
and  is  reviewable,  where  such  refusal  is  grounded  upon  a  supposed  want 
of  authority  to  exercise  that  power,  when  it  actually  exists.  See,  as  to  a 
refusal  to  allow  an  amendment  on  such  ground,  HicsseU  vs.  Conn,  20 
N.  Y.,  81 ;  McElwain  vs.  Coming,  12  Abb.,  16.  And  generally,  as  to 
an  order,  refused  on  the  ground  of  a  supposed  want  of  power.  McMahon 
VB.  Mutual  Benefit  Insurance  Company,  3  Bosw.,  644 ;  12  Abb.,  28 ; 
Ariiaans*  Bank  vs.  TreadweU,  34  Barb.,  553  (558). 

Russell  vs.  Conn,  20  N.  Y.,  81  (83)  ,above  cited,  contains  the  following 
dicta  on  the  subject  of  judicial  discretion  :  ''It  is  true  that  the  allow- 
ance of  an  amendment,  where  one  is  required,  is  the  exercise  of  a  dis 
cretionary  power,  but  it  is  erroneous  to  refuse  to  exercise  that  discretioi 
in  a  proper  case."    Again  :  *'  Although  the  discretion  of  the  court  be 
low,  when  exercised,  cannot  be  reached,  yet  the  question  of  power  is  one 
which  depends  upon  strict  legal  principles,  and  may  therefore  be  re- 
viewed."    See  also  generally,  as  to  the  exercise  of  judicial  discretion, 
the  rules  which  should  govern  it,  and  the  limits  to  which  its  exercise 
must  be  confined,  Piatt  vs.  Munroe,  34  Barb.,  291  (293,  294) ;  Artisans^ 
Bank  vs.  Treadwell,  supra ;  Bowen  vs.  Irish  Presbyterian  Congrega^ 
tionofthe  City  of  New  York,  6  Bosw.,  245  (269). 

And  even  the  allowance  of  an  amendment,  if  clearly  unauthorized, 
will  be  reviewable.  See,  as  to  the  addition  of  a  party  plaintiff,  at  the 
trial,  and  a  consequent  award  of  judgment,  when,  but  for  such  addition, 
the  action  could  not  be  maintained,  Damsy^.  Mayor  of  New  York, 
4  Kern.,  506. 

An  order  of  the  court- below,  dismissing  an  appeal,  as  taken  too  late, 
by  reason  of  the  unauthorized  appearance  of  an  attorney,  has  also  been 
held  appealable,  as  involving,  not  a  question  of  practice  or  discretion, 
but  one  of  strict  legal  right.     Bates  vs.  Voorhies,  20  N.  Y.,  525. 

And  although  the  allowance  or  refusal  of  costs,  or  the  amount  allowed^ 
when  resting  in  discretion,  is  not  reviewable,  a  question  as  to  the  right 
of  a  party  to  costs,  given  to  him  by  the  terms  of  tlic  statute,  is  appealable. 
Decker  vs.  Gardiner,  4  Seld.,  29  ;  The  People  vs.  Clarke,  5  Seld.,  349. 
"  There  is  no  distinction  in  the  right  of  appeal  to  this  court,  in  an  order 
affecting  costs,  or  any  other  riglit."  McGregor  vs.  Comstock,  19  N.  Y., 
681  (582).  And  an  order,  imposing  costs  upon  a  person  beneficiallj 
interested  in  the  recovery,  under  2  R.  S.,  619,  section  44,  is  in  like  man- 
ner reviewable.     Giles  vs.  HaUbert,  2  Kern.,  32. 

Vol.  II.— 51 


802  APPEALS   TO   COURT   OF   APPEALS.-r-§    320. 

And  an  order  for  an  extra  allowance,  would  seem  also  to  be  reviewar 
ble,  when  brought  up  in  connection  with  the  judgment,  and  the  proper 
papcre  returned  to  this  court.  Vide  Cook  vs.  New  York  FVoatiivg  Dry 
Dock  Company,  18  K  Y.,  229 ;  The  People  vs.  CUrke^  5  Seld.,  349. 
See  also  below,  as  to  such  an  allowance  being  reviewable,  if  granted  in 
excess  of  the  statutory  power,  WilkiTison  vs.  Tiffhny,  4  Abb.,  98. 

A  rehearing  at  general  term,  of  an  order  in  an  old  equity  case,  under 
the  provisions  of  tlie  judiciary  act,  has  also  been  held  to  be  a  matter  of 
strict  legal  right,  and  not  resting  in  the  discretion  of  the  court  below. 
Vide  Oracie  vs.  Freeland,  1  Comst,  228 ;  3  IIow.,  218 ;  DiUaye  tsl 
Blair,  2  Comst.,  189  ;  3  IIow.,  422.  But  the  appellate  court  will  not 
interfere,  where  the  order,  if  reviewed,  would  be  clearly  unappealable. 
Marvin  vs.  Seymour,  1  Comst.,  535 ;  3  How.,  340 ;  1  C.  R.,  Ill ;  Kinq 
VB.  Merchant^  Exchange  Company,  1  Seld.,  547. 

{d,)  4.  Refusal  to  Review  in  Certain  Cases. 

This  court  will  not  reverse  a  judgment,  or  order,  for  immaterial  errors 
in  the  progress  of  the  trial,  or  for  errors  which  have  not  really  influenced 
the  ultimate  result,  to  the  prejudice  of  the  appellant.  Vide  Filch  vs. 
New  York  and  Erie  Railroad  Company,  Seld.  Notes,  July  13th,  1853, 
p.  24 ;  Ilowland  vs.  WiUetts,  5  Seld.,  170  ;  Onondaga  County  Mutual 
Insurance  Company  vs.  Minard,  2  Comst.,  98 ;  Shorter  vs.  The  People, 
2  Comst.,  193. 

Nor  will  the  court  allow  a  controversy  to  be  prolonged  to  excess. 
Where  therefore  three  successive  verdicts  had  been  found,  on  a  feigned 
issue,  establishing  the  same  proposition  ;  the  court  refused  to  interfere 
further,  though  the  evidence  was  purely  circumstantial,  and  not  en- 
tirely conclusive ;  and  the  last  verdict  was  permitted  to  stand.  Fergmm 
vs.  Ferguson,  Seld.  Notes,  April  18th,  1854. 

And  points  not  raised,  but  which  might  have  been  raised  on  the 
trial  below,  cannot  be  used  as  a  ground  of  appeal  to  this  court.  SteviaH 
vs.  Smith,  14  Abb.,  75. 

§  320.  Special  Practice  of  thia  Court. 

Commencement  of  Appeal. 

The  questions  as  to  the  necessary  notice  of  appeal  to  this  court,  its 
constituents  and  service,  and  those  of  the  collateral  undertaking,  which,  in 
this  coui*t,  is  requisite  to  a  certain  extent,  in  all  cases,  and  the  time  within 
which  such  appeal  must  be  taken,  have  already  been  fully  considered, 
and  the  decisions  in  point  cited,  in  chapter  I.  of  this  book,  devoted  to 
the  general  consideration  of  the  subject,  sections  306,  307,  and  308. 

The  distinction,  between  appeals  from  orders,  under  subdivision  2  of 
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section  11,  and  other  judgments  and  orders  reviewable  by  this  court, 
as  regards  the  time  limited  for  appealing,  will  not  have  escaped  notice 
(only  sixty  days  being  allowed  for  the  former,  and  two  years  iu  all  other 
cases),  though  there  is  considerable  awkwardness  of  expression  in  sec- 
tion 331,  as  to  the  period  of  limitation,  in  relation  to  orders  appealable 
under  subdivision  3  of  section  11.  The  case  seems  in  fact  not  to  be  pro- 
vided for. 

And  the  practical  limitation  of  appeals,  in  cases  arising  in  a  justice's 
court,  effected  by  this  last  subdivision,  by  imposing,  as  a  condition,  the 
allowance  of  such  appeal  by  the  court  below,  within  the  next  general 
term  after  the  entry  of  judgment,  will  not  be  overlooked. 

The  attorneys  and  guardians  adlitemy  in  the  court  below,  continue  to 
act  in  this  tribunal,  until  others  are  duly  substituted.     See  rule  4. 

(a.)  Inteelooutoky  Applications. 

The  rules  make  special  provision  for  necessities  of  this  description, 
arising  pending  the  appeal.  Ex  parte  applications  are  provided  for,  by 
rule  18 ;  opposed  or  opposable  motions,  by  rule  15. 

Ed  Parte  Orders, 

The  former  provides  for  three  classes  of  ex  parte  orders. 

1.  The  time  prescribed  for  doing  any  act,  may  be  enlarged  by  the 
court,  or  by  either  of  the  judges  thereof. 

The  applicant  should  prepare  an  affidavit,  showing  the  circumstances 
under  which  the  extension  is  asked  for,  and  that  he  is  not  himself  in 
default  at  the  time,  accompanied  by  the  form  of  the  proposed  order. 
These  papers  may  either  be  forwarded  to  one  of  the  judges  by  mail,  or 
presented  to  him  in  person,  or  to  the  court,  if  in  session,  on  one  of  the 
usual  motion  days. 

This  course  is  only  applicable  to  cases,  where  the  indulgence,  if 
granted,  will  clearly  work  no  prejudice  to  the  adverse  party.  If  this 
be  not  manifest,  ihe  judge  may  probably  refuse  the  order,  and  put  the 
applicant  to  his  motion  in  regular  course. 

2.  Any  judge  may  make  an  order  to  stay  proceedings. 

In  case  of  a  refusal  to  extend  time  by  an  ex  parte  order,  or  when  a 
motion  is  originally  intended  by  the  applicant,  he  should  prepare  his 
papers  on  such  motion,  consisting  of  an  affidavit  and  notice  in  the  usual 
form,  and  submit  those  papers,  accompanied  by  a  form  of  an  order 
staying  proceedings,  to  one  of  the  judges.  That  order  usually  stays  all 
proceedings,  of  the  adverse  party,  until  the  hearing  and  decision  of  the 
proposed  motion. 

3.  Any  order  may  be  revoked  or  modified  by  the  judge  who  made  it, 
or  by  another,  in  case  of  his  absence  or  Inability  to  act. 
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Tliongh  the  terms  of  this  portion  of  the  rule  are  general,  it  is  clearly 
meant  to  be  confined  to  this  class  of  orders,  and  not  to  those  made  bj 
the  court  on  regular  motion. 

The  application  for  this  purpose  may  be  made  by  either  party ; 
by  the  applicant,  if  he  desires  to  abandon  or  to  modify  the  relief 
he  has  obtained  ;  or  by  the  adverse  party,  if  the  order  be  irregular  or 
oppressive  in  its  nature.  It  is  clear,  from  the  terms  of  the  rule,  that, 
whenever  practicable,  the  judge  who  made  the  order  should  be  ap- 
plied to. 

(b.)  General  Kemabks. 

With  reference  to  orders  for  extension  of  time,  it  should  be  remarked 
that  the  powers  of  a  judge  of  the  court  in  this  respect,  are  without 
restriction,  the  limitation  of  twenty  days,  prescribed  by  sc^etion  401, 
not  extending  to  this  tribunal.     See  Code,  section  8. 

The  extent  of  the  indulgence  granted  rests,  therefore,  purely  in  the 
discretion  of  the  ofiicer  applied  to.  Where  it  is  clear  that  no  detriment 
can  accrue  to  the  adverse  party,  that  discretion  will,  as  a  general  rale, 
be  liberally  exercised  ;  if  otherwise,  the  order  will  usually  be  limited,  so 
as  not  to  have  operation  beyond  the  next  sitting  of  the  court,  and  will 
consist  in  a  mere  stay  of  proceedings,  for  the  purposes  of  a  motion  to 
be  then  made. 

If  granted,  an  ex  parte  extension  should  be  served  on  the  adverse 
party,  in  the  usual  manner,  accompanied  by  a  copy  of  the  affidavit  on 
which  it  was  granted.  An  order  to  stay  proceedings,  for  the  purposes 
of  a  proposed  motion,  must  be  served  with  the  papers  upon,  and  the 
notice  of  that  motion,  as  prescribed  by  the  rule  itself. 

(c.)  Ordinaky  Motions. 

These  must  be  noticed  in  the  usual  manner,  and  the  notice  served,  at 
least  eight  days  before  the  time  of  hearing,  accompanied  with  copies  of 
the  moving  affidavits,  if  any.  If  made  on  papers  already  served,  or  on 
lile,  a  reference  to  such  papers  in  the  notice  will  be  sufficient,  as  in 
other  cases. 

Sule  15  provides  clearly,  as  to  the  practice  on  these  applications, 
which  is  essentially  the  same  as  in  the  lower  tribunals. 

Only  one  counsel  will  be  heard  on  each  side,  unless  the  court  shall 
otherwise  direct.  Rule  12.  The  first  day  of  the  term,  and  the  morn- 
ingv  of  each  succeeding  Tuesday  and  Friday,  before  taking  up  the 
calendar,  are  the  days,  on  which  motions  are  in  order,  and  for  which 
they  may  be  noticed.    Rule  15. 

The  same  rule  provides  for  taking  an  order  by  default,  if  no  one 
ahall  appear  to  oppose ;  and  likewise  that,  at  the  close  of  the  motions 
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for  the  day  for  which  it  has  been  noticed,  the  opposing  party  may  take 
a  rule,  denying  tlie  motion  with  costs,  if  not  then  brought  on. 

The  clerk  of  the  court  enters  the  order  when  made,  and  forwards  a 
copy  to  tlie  party  in  whose  favor  it  is  granted.  When  received  from 
liini,  it  must  be  served  upon  the  adverse  party  in  the  usual  manner. 

The  notice  and  accompanying  papers  must  be  entitled  in  this  court. 
If  in  the  court  below,  it  will  be  a  fatal  defect,  as  to  the  former,  at  all 
events,  if  not  as  to  the  latter.  Clickman  vs.  Clickman,  1  Comst.,  611 ; 
3  How.,  365 ;  1  C.  R.,  98. 

Though  unopposed,  a  motion  will  not  be  granted,  where  it  interferes 
with  the  power  of  the  court  in  controlling  their  calendar.  Grain  vs» 
HouHey^  4  How.,  79. 

{d.)  Return  by  Court  Below. 

On  the  appeal  being  taken,  the  first  proceeding  is  to  obtain  the  return 
from  the  court  below,  the  nature  and  constituents  of  which  are  fully 
prescribed  by  rule  1. 

This  must,  under  rule  2,  be  done  within  twenty  days  after  the  appeal 
is  perfected,  which  time  mns  from  the  time  the  notice  of  appeal  and 
andertaking  is  duly  served,  without  regard  to  any  subsequent  proceed- 
ings as  to  the  justification  of  the  sureties.  Thompson  vs.  Blanchard^  2 
Comst.,  561 ;  4  How.,  210. 

See  the  subject  of  the  return  to  the  court  above,  generally  considered, 
and  decisions  cited,  in  chapter  I.  of  the  present  book,  section  308. 
Before  transmitting  it  to  the  clerk  of  the  court,  the  appellant  must  be 
sareful  to  retain  an  exact  copy,  for  the  purposes  of  the  case  to  be  made. 

Wlien  the  appeal  is  taken  from  a  case,  arising  on  verdict,  subject  to 
the  opinion  of  the  court,  the  appellant  must  also  be  careful  to  see,  that 
the  supplementary  statement,  as  to  the  action  of  the  general  tei*m, 
required  by  section  333,  is  duly  prepared,  and  annexed  to  the  judgment- 
roll,  before  the  return  is  made. 

And  it  is  his  duty,  not  merely  to  apply  for  and  transmit,  but  also 
to  see  to  the  correctness  of  the  return.  Spoore  vs.  Fannan^  16  N.  Y.,  621. 

Unless  there  has  been  a  revision  of  the  case,  on  which  the  cause 
was  detennined  in  the  court  below,  by  action  of  that  court,  or  agree- 
ment of  the  parties,  the  appellant  must  have  that  case  retunicd  on  his 
appeal,  though  it  may  still  require  correction.  Tide  Johnson  vs.  Whiir 
lock^  3  Kern.,  344  (350) ;  12  How.,  571.  As  to  the  nature  and  extent 
of  such  revision,  when  necessary,  see  below. 

If  the  appellant  be  unable  to  procure  the  return,  within  the  time 
allowed  by  the  rule,  or,  if  the  case  below  require  correction,  for  the 
purposes  of  a  review  in  this  court  (as  to  which,  see  below),  he  should 
apply  for  and  obtain  an  order,  enlarging  the  time,  or  staying  pro- 
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ceedings  for  the  purpose  of  such  motion,  if  requisite.  See  above,  as  to 
the  mode  of  application  in  either  case. 

If  the  return,  when  made,  be  defective,  rule  3  prescribes  the  remedy, 
by  means  of  an  application  by  either  party,  on  aiBdavit,  specifying  the 
defect.  If  granted,  the  order  and  affidavit  should  be  at  once  served 
on  the  clerk  of  the  court  below,  andjiis  further  return  bespoken,  ob- 
tained, and  forwarded  in  the  usual  manner,  and  his  additional  fees,  if 
any,  paid  by  the  moving  party. 

This  course  is  more  peculiarly  applicable  to  merely  formal  defects, 
which  the  appellant  desires  to  have  corrected,  before  printing  his  ease, 
or  where,  after  filing,  the  record  below  has  been  amended.  Under 
these  circumstances  it  will  clearly  be  an  ex  parte  proceeding.  An  ap- 
plication by  the  respondent  will,  more  usually,  be  by  means  of  a 
motion  at  a  later  stage,  after  service  of  the  case,  and  on  notice  to  the 
appellant. 

(tf.)  Pbkpakation  op  Case. 

* 

The  return  having  been  made  and  filed,  it  is  then  incumbent  upon 
the  appellant  to  make,  print,  and  serve  his  case  upon  the  appeal,  which, 
unless  the  time  be  extended,  must  be  done  within  forty  days  after  the 
appeal  is  perfected.     See  rule  7. 

The  constituent  portions  of  that  case  are  clearly  prescribed  by  rale 
5.  It  consists  of  a  copy  of  the  return  of  the  clerk,  and  the  reasons  of 
the  court  below  for  its  judgment,  including  every  opinion  in  the  cause, 
at  special  as  well  as  at  general  term,  relating  to  the  questions  ]nv6lved 
in  the  appeal.  See,  as  to  the  propriety  of  printing  a  i^eferee's  opinion, 
if  given,  Warreti  vs.  Warren^  22  How.,  142. 

If  such  opinion  cannot  be  procured,  an  affidavit  to  that  effect  must 
be  substituted.  This  affidavit  should  shortly  state  the  facts,  and  give 
a  sufficient  reason  why  any  opinion,  if  delivered,  cannot  be  obtained. 

To  these  should  be  added  an  index,  unless  the  case  be  short  and 
simple  in  its  nature. 

{f.)  Eevision  of  Cass  ob  Esivrn. 

A  correction  of  the  case  on  which  the  appeal  was  brought  in  the 
court  below,  will,  however,  be  required  in  many  instances.  Though, 
in  theory,  a  correction  of  the  original  return,  the  simplest  way  will  be 
to  attend  to  it,  before  that  document  is  filed,  and  to  obtain,  for  that 
purpose,  an  extension  of  the  time  for  filing  it,  and  also  for  serving  the 
case.  Tliis  will  obviate  the  necessity  of  amending,  or  obtaining  a 
further  return,  under  rule  3. 

But,  if  the  application  be  delayed,  or  the  necessary  corrections  be 
not  completed,  before  the  return  has  been  filed,  it  may  still  be  proceeded 
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with,  and  an  amended  •return  procured,  and  filed  when  complete.  In 
this  event,  an  extension  of  the  time  for  serving  the  case  will  be  all  that 
is  requisite. 

And,  even  after  the  case  has  been  actually  printed  and  served,  it 
may  be  corrected  in  this  respect,  by  leave  of  the  court ;  but  this  course 
will  necessarily  be  inexpedient,  if  avoidable,  as  it  must  involve  addi- 
tional expense.  It  is  more  peculiarly  applicable  to  cases  of  an  adverse 
motion,  grounded  upon  defects  in  the  case,  as  originally  served. 

(ff,)  Natuee  of  Revision. 

The  case  to  be  made  in  this  court,  differs  from  that  required  for  the 
purposes  of  a  review  at  general  term,  in  this  essential  particular.  In 
the  court  below,  the  review  mav  be  extended  to  the  facts  as  well  as  to 
the  law,  directly,  on  appeal  from  a  decision  of  the  single  judge  or 
referee,  under  section  268  or  272 ;  indirectly,  by  means  of  a  collateral 
appeal  from  an  order  refusing  a  new  trial,  where  the  trial  has  been  by 
a  jury. 

But  (with  the  trifling  exceptions  above  noticed),  the  review  in  this 
tribunal  will  be  confined  to  questions  of  law.  All  matter,  therefore,  not 
directly  bearing  upon  or  necessary  to  illustrate  those  questions,  is  super- 
fluous, and  must  be  expunged.  Kor  will  it  be  allowable  to  insert  the 
evidence  in  detail,  except  so  far  as  it  may  be  necessary,  to  bring  up  for 
review  exceptions,  duly  taken.  Where  the  question  is  not  brought  up 
in  this  form,  a  succinct  statement  of  the  facts  proved  must  be  sub- 
stituted. 

The  fbllowing  principle  of  general  application  is  laid  down  in  Grcmi 
vs.  Ifi/rse^  22  N.  Y.,  323  (324)  :  "  Tlie  party  appealing  must  make  his 
case,  and  have  it  settled,  with  such  a  statement  of  the  facts  as  will  show 
necessarily  that  the  law  is  in  his  favor.  If  he  does  not,  every  intend- 
ment, not  absolutely  unreasonable  in  itself,  will  be  against  him." 

The  proceedings  for  the  purposes  of  this  revision,  being  essentially 
proceedings  in  the  court  below,  have  been  already  considered,  and  the 
cases  in  point,  cited  in  book  X.,  chapter  VI. ;  those  as  to  the  resettle- 
ment of  a  case,  for  the  purpose  of  separating  the  exceptions  taken,  from 
matter  purely  bearing  upon  questions  of  fact,  in  section  243 ;  and  those 
relative  to  the  preparation  of  a  special  verdict,  or  verdict,  subject  to  the 
opinion  of  the  court,  in  sections  247  and  249. 

When  the  appeal  is  brought  up  to  this  tribunal,  from  judgment  ren- 
dered on  a  verdict  of  this  last  description,  the  appellant  must  be  cai-eful 
to  have  the  questions  or  conclusions  of  law  decided  at  general  term, 
together  with  a  concise  statement  of  the  facts,  under  which  they  arose, 
prepared  under  the  direction  of  the  court  below,  and  filed  with  the 
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judgment-roll.  It  is  upon  this  statement  that  the  review  takes  place. 
See  Code,  sections  333,  265. 

The  practice  to  be  pursued  in  the  court  below,  on  an  application  of 
this  nature,  has  been  already  considered  in  book  X.,  chapter  VL,  see- 
tion  2-i9,  above  referred  to. 

If  made,  within  the  period  allowed  by  the  rules  of  the  court  above, 
for  filing  the  return  and  serving  the  case  respectively,  or  during  any 
extension  of  that  period,  no  sanction  or  interference  of  the  court  above 
will  be  necessary,  for  the  purposes  of  such  application.  But,  if  made 
after  and  as  the  result  of  an  adverse  motion,  or  after  the  return  has 
been  actually  filed,  or  the  case  upon  the  appeal  served,  the  leave  of  the 
appellate  court  should  be  obtained,  on  motion  noticed  in  the  usual 
manner. 

In  the  following  cases,  leave  was  given,  and  proceedings  stayed  for 
this  purpose,  for  a  limited  time,  on  the  hearing  of  an  adverse  motion  to 
dismiss,  or  on  objection  taken  on  the  argument :  Wrigkt  vs.  Douglass^ 
2  Comst.,  189;  3  How.,  418;  Magievs.  Baker,  4  Kern.,  435  (439); 
Westcott  vs.  Thompson,  16  N.  Y.,  613.  So  likewise,  Johnson  vs.  Whii- 
loch,  3  Kern.,  344  (350) ;  12  IIow..  571.  And  generally,  as  to  the  prac- 
tice in  such  cases,  Zabriskie  vs.  Smithy  1  Kern.,  480  (484). 

But,  if  the  application  for  that  purpose  be  denied  in  the  court  below, 
fhe  appellate  court  cannot,  it  would  seem,  control  its  action.  Vide 
Zahriskie  vs.  Smith,  supra  (p.  482).  Nor  can  an  order  of  the  court 
below,  denying  such  relief,  be  properly  inserted  in  the  case.  Smith  vs. 
Grant,  15  N.  Y.,  590  (592).  See  decision  of  court  below,  refiifiing 
application.  Smith  vs.  Grant,  17  How.,  381.  See  also  similar  denial 
Catlin  vs.  Cole,  19  How.,  82  ;  10  Abb.,  387. 

{h.)  Amendments  in  Case. 

And  not  merely  will  leave  be  given  for  the  above  purpose,  but,  if 
the  case,  as  made,  be  otherwise  defective,  leave  will  be  given  to  apply 
to  the  court  below  for  the  purpose  of  an  amendment. 

Thus,  in  Livingston  vs.  Miller,  7  How.,  219,  where  the  points  actu- 
ally raised  in  the  court  below,  did  not  sufficiently  appear  by  the  bill 
of  exceptions,  the  court  stayed  the  argument  of  the  cause,  upon  motion, 
to  give  the  appellant  an  opportunity  to  apply  to  the  court  below,  for  a 
resettlement,  according  to  the  facts ;  and  it  was  further  directed  that 
the  return,  after  such  amendment,  should  be  allowed  to  retain  its  origi- 
nal date  of  filing. 

Or,  where  the  defects  in  the  case  are  merely  technical,  leave  will  be 
given  to  supply  them  by  amendment.  Beecher  vs.  Conradt,  11 
How.,  181. 

And,  on  a  motion  for  dismissal,  irrelevant  portions  of  the  case  may 


APPFALS   TO   COUET   OP  APPEALS. — §    320.  809 

be  Btricken  out,  though  the  motion  be  otherwise  denied.  Smith  vs. 
Chrant^  15  N.  T.,  590.  So  likewise,  as  to  matter  improperly  inserted. 
Brovm  vs.  Saratoga  Railroad  Company^  18  N.  T.,  495. 

A  motion  of  the  above  nature  will  not,  however,  be  entertained  by 
the  court,  if  delayed  till  after  argument  and  judgment  on  the  appeal. 
JFttch  vs.  Limngston^  7  How.*,  410. 

{{,)  Peintino  of  Case. 

When  so  resettled,  or  when  no  resettlement  is  required,  the  appel- 
lant's case  must  be  printed  in  due  time,  the  special  directions  given  in 
rule  6  being  strictly  followed. 

It  may  frequently  be  practicable  to  use  for  this  purpose,  the  same 
papers,  as  printed  for  review  by  the  court  below,  the  formal  return, 
notice  of  appeal,  and  opinion,  or  affidavit  that  none  can  be  procured 
being  added,  and  the  whole  sewed  up  in  a  new  cover.  But,  where  the 
case  has  been  resettled,  this  cannot  of  course  be  done. 

The  appellant  should  be  careful  to  have  a  sufficient  number  of  copies 
stricken  off.  Besides  those  which  he  may  want  for  his  own  use,  on  the 
argument,  or  otherwise,  seventeen  copies  are  necessary.  Fourteen  are 
required  for  the  use  of  the  court,  reporter,  &c.  See  rules  21,  9,  10. 
And  three  must  be  served  upon  the  counsel  for  the  adverse  party, 
within  forty  days  after  the  appeal  is  perfected  (rule  7),  or  within  such 
extended  time,  if  any,  as  may  be  allowed  to  him,  by  order  of  the 
court,  or  stipulation  with  such  party.  A  failure  to  comply  with  this 
last  rule,  will  subject  him  to  a  motion  for  dismissal.  See  next  subdivi- 
sion. 

For  these  reasons,  and  to  provide  for  accidents,  it  is  advisable  to 
print  twenty-five  copies,  or  twenty,  at  the  very  least,  upon  all  occasions. 

(J,)  Dismissal  for  Want  of  Prosecution. 

If  the  return  be  not  filed,  or  the  case  served,  witliin  the  periods  pre- 
scribed by  rules  2  and  7,  or  witliin  any  extension  of  those  periods,  the 
respondent  will,  in  either  case,  be  entitled  to  enter  an  order,  dismissing 
the  appeal  for  want  of  prosecution,  with  costs,  as  there  provided. 

Prior  to  the  amendment  of  1858,  this  right  was  absolute,  at  once, 
upon  default  actually  suffered.  See,  as  to  the  time  when  this  default 
might  be  taken,  Thompson  vs.  Blanchard^  2  Comst.,  561 ;  4  How., 
210,  Since  that  amendment,  the  appellant  is  entitled  to  a  ten  days' 
notice,  in  each  case,  before  the  order  can  be  entered. 

The  form  of  notice  to  be  given  by  the  respondent,  in  the  event  of 
delay  on  the  part  of  the  appellant,  is  clearly  prescribed  by  the  rules  in 
question.  It  must  be  in  writing,  assuming,  as  will  be  seen,  the  form 
of  a  requisition,  and  must  be  duly  served  on  the  adverse  attorney. 
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If  the  requisition  be  complied  with,  within  the  period  limited,  the 
appelhmt's  omission  is  cured,  and  the  respondent's  object  gained 
Should  the  former  require  further  time,  he  must  obtain  it,  within  the 
period  si>ecified,  either  by  stipulation,  or,  if  refused,  then  by  application 
to  one  of  the  judges  for  an  enlargement,  under  rule  18.  This  precau- 
tion is  essential,  as,  otherwise,  the  respondent  acquires  a  right  to  enter 
the  order  at  once,  without  further  notice.  See  also,  as  to  the  present 
practice,  in  relation  to  defaults  of  this  nature,  Spoore  vs.  Fannan^  16 
N.  Y.,  620. 

Should  the  requisition  not  be  duly  complied  with,  the  respondent 
proceeds  as  follows :  If  the  application  be  under  rule  2,  he  must  pre- 
pare an  affidavit,  proving  when  the  appeal  was  perfected,  and  the  ser- 
vice of  the  notice,  in  the  usual  manner. 

This  affidavit,  and  a  copy  of  the  notice,  must  then  be  mailed  to  or 
left  with  the  clerk  of  the  court,  requesting  him  to  add  his  certificate 
that  no  return  has  been  filed,  and  to  enter  an  order  dismissing  the  ap- 
peal for  want  of  prosecution,  with  costs.  On  receipt  of  the  papers,  the 
clerk  enters  the  order  accordingly. 

If  the  application  be  under  rule  7,  the  affidavit  must  prove  the  date 
at  which  the  appeal  was  perfected,  the  service  of  the  notice,  and  that  no 
copies  of  the  case  have  been  served ;  and  this  affidavit,  and  a  copy  of 
the  notice,  must,  in  like  manner,  be  transmitted  to  the  clerk.  On  tliese 
papers,  that  officer  enters  the  order  as  above,  no  certificate  being  re- 
quired in  this  case. 

If  the  appellant's  time  have  be^n  extended,  it  may  be  as  well  to  state 
the  fact  upon  the  face  of  the  affidavit,  showing  that  such  extension  has 
expired,  and  that  the  default  still  continues. 

On  the  entry  of  such  order,  the  court  below  may  thereupon  proceed, 
as  though  there  had  been  no  appeal.  An  official  copy  of  it  must, 
accordingly,  be  procured  from  the  clerk,  and  delivered  to  the  clerk  of 
the  court  below,  as  a  warrant  for  such  proceeding.  Where  the  dis- 
missal is  under  rule  2,  there  can  be  no  regular  remittitur  of  the  record, 
because  there  is,  in  fact,  no  record  to  remit.  See  note,  4  How.,  211. 
A  copy  of  the  order  is  therefore  all  that  is  requisite  in  this  case.  But, 
when  the  dismissal  is  under  rule  7,  the  copy  should  be  attached  to  tlie 
original  return,  and  the  whole  remitted.  Dtesser  vs.  Brooks^  2  Comst., 
659 ;  4r  How.,  207.  Eules  17  and  25  do  not,  of  course,  apply  to  this 
proceeding. 

The  proceeding  under  rule  2  can  only  be  taken  on  a  total  default. 
If  a  return  be  actually  filed,  or  a  case  actually  served,  however  imper- 
fect in  either  case,  the  rule  does  not  appl}^,  and  the  respondent's  only 
remedy  will  be  by  means  of  a  special  motion,  on  notice.  Boxoen  vs. 
TaUmadge,  23  N.  Y.,  166 ;  20  How.,  516. 
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And  if,  on  default  made,  the  respondent  omit  to  enter  his  order,  ho 
will  not  be  allowed  to  raise  the  objection  subsequently,  after  actual 
filing  of  return  and  service  of  case,  especially  if  he  have  himself  noticed 
the  appeal  for  argument.    JBeecher  vs.  Conradt^  11  How.,  181. 

Prior  to  the  amendment  of  1858,  this  court  was  highly  liberal  in 
opening  defaults  of  this  nature.  The  rule  was  that,  unless  the  respond- 
ents could  show  delay  or  inconvenience,  they  would  be  relieved  against, 
in  all  cases  where  it  appeared  that  the  appeals  were  brought  in  good 
faith.  Wccteimian  vs.  Whitney^  7  How.,  407.  See  also  Dresser  vs. 
Brooks,  2  Comst,  559 ;  4  How.,  207. 

But,  in  the  last  case,  it  was  held  that,  after  a  remittitur^  actually  filed 
below,  such  motion  came  too  late,  and  could  not  be  granted,  and  also 
that  the  rule,  as  it  then  stood,  was  retrospective,  and  included  appeals 
pending  at  the  time  of  its  adoption. 

Even  at  that  time,  an  appeal,  clearly  untenable,  was  refused  to  be 
reinstated,  on  motion  to  open  a  default  of  this  nature.  SacketCs  liar 
hor  Bank  vs.  Burwell,  9  How.,  95. 

And  now,  since  the  amendment  of  1858,  providing  for  notice,  the 
rnle  will  be  strictly  applied,  and  a  default,  regularly  taken,  will  not  bo 
opened,  and  the  appeal  reinstated  (unless  the  right  of  appeal  would  bo 
lost  by  retaining  the  default),  unless  the  appellant  establishes  a  clear 
case  of  diligence  on  his  part,  and  shows  either  that  inexcusable  default 
of  the  clerk,  or  an  unavoidable  accident,  has  prevented  the  filing  of  the 
return,  or  an  extension  of  the  time  to  file  it.  Bpoore  vs.  Fannan,  16 
N.  Y.,  620. 

(A.)  Dismissal  on  Motion. 

Where  the  appellant's  proceedings  are  defective,  but  the  case  does 
not  fall  strictly  within  one  or  other  of  the  rules  last  referred  to,  the 
respondent's  remedy  will  be,  by  means  of  a  motion,  regularly  noticed. 
Yide  Bowers  vs.  TaUmadye,  23  N.  Y.,  166  ;  20  How.,  516.  An  appli- 
cation of  this  nature  may  be  grounded,  either  upon  the  case  served  by 
the  appellant,  where  the  defect  is  patent  upon  the  face  of  that  docu- 
ment, or,  upon  afiidavit,  where  the  facts  establishing  the  defect  com- 
plained of  are  extrinsic.  In  the  former  it  will,  of  course,  be  unneces- 
sary to  serve  any  copy  of  such  case  with  the  notice  of  motion,  it  being 
the  appellant's  own  paper. 

Applications  of  this  nature  have  been  granted,  in  the  following 
cases: 

Where  the  appellant's  case,  on  the  appeal,  has  been  imperfectly 
made  or  settled.  Livingston  vs.  Badcliff,  2  Comst.,  189  ;  3  How.,  417 ; 
Sturgis  vs.  Merry,  2  Comst.,  189  ;  3  How.,  418  ;  King  vs.  Dennis,  2 
Comst.,  189 ;   3  How.,  419 ;  Coli^.  vs.  Brown,  1  C.  R  (N.  S.),  416 ; 
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Hunt  VB.  Bloomer^  3  Kern.,  341 ;  12  How.,  567 ;  Johnson  vs.  WMUock^ 
3  Kern.,  344 ;  12  How.,  671.  See  also,  as  to  the  power  of  the  court  in 
this  respect,  ZabrisTde  vs.  Smithy  1  Kern.,  480  (483,  484). 

Where  the  appeal  is  defective,  for  want  of  jurisdiction.  PugsUy  vs. 
Keaselbergh^  6  Seld.,  420 ;  7  How.,  402 ;  Wiggins  vs.  Tdllmadge^  7 
How.,  404.  And,  in  such  cases,  extrinsic  facts  may  be  shown  by 
affidavit,  for  the  purpose  of  establishing  the  objection.  But  such 
affidavit  must  be  positive,  and  must  show  the  defect  in  terms.  LaUieUe 
vs.  Van  Keuren^  7  How.,  409. 

Where  an  appeal  from  a  case,  originating  in  a  justice's  court,  has, 
since  the  amendment  of  1857,  been  brought,  without  leave  duly  obtained 
from  the  general  term  of  the  court  below.  Smith  vs.  White^  23  N.  Y., 
672 ;  Wait  vs.  Van  Allen,  22  N.  Y.,  319 ;  Ely  vs.  HoUon,  15  N.  Y.,  595. 

Where  an  order  or  judgment  appealed  from,  is,  from  its  nature,  or 
by  express  provision,  unappealable  to  this  court.  Moore  vs.  Westervdi, 
1  C.  R.  (N.  S.),  415 ;  Genin  vs.  Tompkins,  1  C.  R.  (N.  S.),  4:15;  Mc- 
Allister vs.  Albion  Plank  Road  Company,  6  Seld.,  353 ;  Mailer  of 
Canal  and  Walker  Streets,  2  Kern.,  406 ;  New  York  Central  JSaUroad 
Company  vs.  Marvin,  1  Kern.,  276. 

Where  such  appeal  is  brought  too  late.  Bank  of  Geneva  vs.  Hotdir 
kiss,  5  How.,  478  ;  1  C.  R.  (N.  8.),  153  ;  WelU  vs.  DanfoHh,  7  How., 
197 ;  Woollen  Manufacturing  Company  vs.  Townsend,  1  C.  R.  (N.  S.), 
415.  Or,  where  brought  prematurely.  McMahon  vs.  Harrison,  h 
How.,  360. 

When  an  appeal,  originally  good,  is  lost  by  a  change  in  the  law 
{Gale  vs.  Wells,  7  How.,  191 ;  Porter  vs.  Jones,  7  How.,  192) ;  but,  in 
such  cases,  the  order  will  usually  be  granted  without  costs. 

Where  the  appeal  was  brought  in  bad  faith,  and  in  disregard  of  a 
stipulation,  that  the  judgment  below  should  be  final.  Townsend  ys, 
Masterson  Stone  Dressing  Company,  15  N.  Y.,  587. 

Where,  pending  the  appeal,  the  controversy  had  been  settled.  Shank 
vs.  Shoemaker,  18  N.  Y.,  489. 

Where,  by  enforcement  of  a  portion  of  a  judgment  in  his  favor,  the 
appellant  had  waived  his  right  of  appeal.  Bennett  vs.  Van  Syckd,  18 
N.  Y.,  481. 

When,  on  an  appeal  from  an  order  granting  a  new  trial,  the  stipula- 
tion given  by  the  appellant  was  insufficient.  Lanman  vs.  Zeunston 
Railroad  Company,  18  N.  Y.,  493. 

In  this  case,  and  also  in  Porter  vs.  Jones,  above  cited,  the  appellant 
was  allowed  to  dismiss  his  own  appeal ;  and,  in  the  latter,  without 
costs,  the  defect  being  occasioned,  not  by  his  own  act,  but  by  a  change 
in  the  statute. 

Where  an  appeal  has  once  been  dismissed  with  costs,  a  second  appeal 
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-will  not  be  allowed,  until  the  costs  of  the  former  have  been  paid ;  and, 
in  event  of  their  non-payment,  it  will  be  dismissed  also.  Dresaer  vs. 
JBttooJcSj  5  How.,  75.  See  also  same  case,  as  to  dismissal,  on  failure  of 
the  sureties  to  the  undertaking  to  justify,  if  excepted  to.  See  likewise, 
on  the  former  point,  Burfieti  vs.  Harknesa^  4  How.,  158;  2.0.  R.,  100, 
decided  below. 

The  dismissal  of  an  appeal,  on  motion  of  the  above  nature,  or  under 
the  rules,  decides  nothing,  in  point  of  law,  as  regards  the  validity 
or  efiFect  of  the  judgment  appealed  from.  Watson  vs.  Hhsson^  1 
Duer,  242.  • 

(Z.)  Abatement. 

When  a  party  to  an  appeal,  dies  after  the  return  is  filed,  the  court, 
having  obtained  jurisdiction,  has  the  power  to  allow  his  legal  repre- 
Bentatives  to  be  substituted,  by  order  to  that  effect,  according  to  the 
former  practice,  nor  need  a  siipplemental  complaint  be  filed,  where 
required  by  section  121,  that  section  not  applying  to  this  court.  JTo^ 
tings  vs.  McKirdey^  8  How.,  175.  See  also  Miller  vs.  Gunn^  7  How., 
159.     And,  as  to  the  former  practice,  Graham's  Pr.  (2  ed.),  965  to  967. 

(m.)  Noticing  Appeal. 

^  So  soon  as  the  return  is  filed,  the  appeal  is  technically  in  court,  and 
it  is  competent  for  either  party  to  notice  and  set  it  down  for  hearing. 

The  appellant  cannot,  of  course,  bring  on  tlie  appeal,  if  placed  upon 
the  calendar,  until  his  case  has  been  made  and  served,  and  this  step  is 
usually  deferred  by  both  paities  until  tliat  time.  See,  as  to  the  waiver 
of  technical  objections  by  the  respondent,  if,  instead  of  proceeding  to 
obtain  a  dismissal  under  the  rules,  he  notice  the  appeal  himself.  Beech- 
er  vs.  Ckniradt^  11  How.,  181. 

The  notice  to  be  given  is  essentially  the  same  as  a  notice  for  argu- 
ment at  general  term,  save  that  eight  days  only  are  required.  The 
judicial  district  in  which  the  cause  originated,  should  also  be  specified 
upon  its  face.  See  rule  8.  It  is  to  be  given,  except  in  criminal  cases, 
for  the  first  day  of  the  term,  and  must,  of  course,  specify  where  that 
term  is  to  be  held,  whether  in  Albany  or  New  York.  See  section  13. 
Since  the  recent  passage  of  rule  24,  the  case  need  only  be  noticed,  on 
placing  it  on  the  calendar  for  the  January  term  in  each  year,  the  notice 
then  given,  being  available  for  the  subsequent  terms. 

When  a  preference  is  claimed,  the  party  must  show  that  fact  upon 
the  face  of  his  notice,  and  state  the  ground  of  such  preference,  so  as  to 
show  to  which  class  of  preferred  causes  the  case  belongs.  See  rule  of 
June  term,  1860,  21  N.  Y.,  601. 

And,  when  the  people  are  parties,  the  attorney  for  the  state  must,  if 
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he  claim  a  preference  on  that  ground,  give  notice  of  a  motion  to  that 
effect,  naming  the  day  on  which  the  case  will  be  brought  on,  at  the 
time  he  serves  his  notice  of  argument.  See  chapter  37  of  1858,  p.  65, 
before  referred  to. 

The  notice  must  be  served  upon  the  adverse  party,  and  that  service 
proved  by  admission,  or  by  affidavit,  if  necessary,  in  the  usual  manner, 
and  such  proof  filed  with  the  clerk  of  the  court.  Rule  27-  As  to  the 
possible  inutility,  so  far  as  taking  an  affirmance  by  default  is  concerned, 
of  service  upon  the  attorney  of  a  party  known  to  be  deceased,  before 
revivor  of  the  action,  sed  (in  court  below)  Warren  vs.  Eddyj  13 
Abb.,  28. 

(n.)  Settino  down  Appeal. 

No  regular  notice  of  issue  need  be  filed,  but  a  copy  of  the  notice  of 
argument  must  be  forwarded  to  the  clerk,  with  proof  of  service.  See 
rule  27.  And  this  precaution  should  be  tsfken  by  each  party.  It  is 
essential  that  this  copy  should  specify  the  judicial  district  in  which  the 
cause  originated,  and  equally  so  that,  if  a  preference  be  claimed,  that 
fact,  and  the  ground  of  such  preference,  should  also  appear  upon  its 
face.     See  rules  above  cited. 

It  must  be  furnished  to  the  clerk,  eight  days  before  the  first  day  of 
term,  and  the  proof  of  service  must  accompany  it.  See  rule  27-  Th| 
usual  practice  is  to  mail  it  to  that  officer,  postage  paid.  In  this  case 
the  party  must  take  care  so  to  transmit  it,  that  the  clerk  may  actually 
receive  it,  at  the  latest,  on  the  eighth  day  before  term.  The  rules  as  to 
servi(^e  by  mail  do  not  apply  to  the  case.  See  generally,  as  to  this 
principle,  Crittenden  vs.  Adam^,  5  How.,  310 ;  3  C.  R.,  145  ;  1  C.  R 
(N.  S.),  21.  A  failure  to  transmit  the  notice  in  due  time,  will  probably 
involve  a  failure  to  have  the. cause  placed  on  the  calendar.  As  to  the 
necessity  of  diligence  in  this  respect,  see  Wilkin  vs.  Pearce^  4:  How.,  26. 

The  recent  alteration  in  the  practice,  effected  by  rule  24  (23  N.  Y.,  1) 
and  rule  27,  above  cited,  renders  it  more  than  ever  important  to  pay 
strict  attention  to  this  matter,  as  a  failure  to  place  the  appeal  on  the 
January  calendar,  may  now  involve  a  delay  of  an  entire  year,  in  bring- 
ing it  on,  or  necessitate  a  special  application  to  the  court,  which  might 
possibly  be  refused.  See,  as  to  its  unwillingness  to  derange  its  calendar 
when  once  made  out,  drain  vs.  Rowley^  4  How.,  79,  decided  under 
the  former  practice.  Above  all  will  it  be  important  to  file  with  the 
clerk  the  proof  or  admission  of  service,  as  otherwise,  that  officer  is 
specially  directed  not  to  place  the  cause  upon  the  calendar. 

The  only  exception  to  the  above  requisite,  as  imposed  by  rule  24,  is 
as  to  appeals,  entitled  by  law  to  a  preference.  These  may  be  noticed 
and  placed  on  the  calendar  in  the  above  manner,  for  any  specific  term 
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during  the  year.     Being  entitled  to  be  heard  in  priority,  they  do  not 
derange  the  order  of  the  other  causes  pending. 

No  special  application  will  be  necessary  for  this  last  purpose.  In 
other  cases,  it  must  be  made  on  motion  in  the  usual  manner,  the  moving 
papers  showing  either  due  diligence,  or  a  sufficient  excuse,  and  also, 
the  inconvenience  that  a  delay  until  the  next  January  calendar  will 
occasion.    The  court  will  probably  require  a  strong  case  to  be  made  out. 

On  receipt  of  the  notices,  the  clerk  arranges  the  cases  on  the  calen- 
dar, in  the  order  in  which  the  returns  were  filed,  specifying  the  judicial 
district.  Rule  8.  If  tlie  case  has  once  been  brought  up  to  this  court, 
and,  by  reason  of  a  new  trial  having  been  awarded,  or  by  a  dismissal 
for  defect  or  irregularity,  or  otherwise,  comes  up  again  on  a  subsequent 
appeal ;  it  takes  its  place  on  the  calendar,  not  as  of  the  latter  date,  but 
as  of  the  time  of  filing  the  return  on  the  first  appeal.     Section  13. 

Prior  to  the  recent  passage  of  rule  26,  an  appeal  lost  its  place  on  all 
future  calendars,  if  called  and  passed,  without  hearing  or  postponement, 
lor  good  cause  shown.  Now,  the  only  penalty  is  that  it  goes  to  the  foot 
«)f  the  calendar  for  the  current  year,  resuming  its  original  order  on  any 
Inture  one. 

Where  a  default  of  the  above  nature  has  occurred,  from  excusable 
libsence  of  the  parties,  the  court  will  sometimes  relieve  them  upon 
•notion,  and  either  place  the  cause  at  the  foot  of  the  existing  day  calen- 
dar, or  make  some  other  disposition  for  an  early  hearing.  The  applica- 
tion may  be  made,  at  the  next  sitting  of  the  court,  or  by  way  of  regular 
motion.  Tlie  matter  rests,  of  course,  entirely  in  discretion,  aiid 
lispecially  in  that  of  the  chief  judge,  who  has  the  control  of  the  calen- 
dar.   Vide  7  H.o\v.y2i0. 

Before  rule  26  was  passed,  a  fresh  calendar  was  made  out  for  each 
term,  and  entered  upon  de  novo.  Now,  this  is  only  the  case  for  the 
January  term.  As  regards  those  subsequent,  the  call  commences  at 
the  point  at  which  it  terminated  in  that  immediately  previous,  and 
continues  accordingly,  save  only  as  regards  any  new  cases  entitled  by 
law  to  a  preference.  See  rule  24.  These  will,  of  course,  be  first  heard, 
before  the  general  call  commences. 

When  a  cause  has  been  exchanged  for  another,  it  exchanges  also  the 
date  of  issue,  and  each  will,  in  all  future  calendars,  take  the  date  of 
filftig  the  return  in  the  other.    Eule  20. 

When  made  out  by  the  clerk,  the  calendar  is  printed  for  the  use  of 
the  judges  and  clerk  (rule  8  ) ;  an  additional  number  being  universally 
stricken  off  for  that  of  the  profession  generally.  See  rule  21,  directing 
that  certain  of  the  rules  be  printed  on  the  first  leaf. 

Cases  entitled  by  law  to  a  preference,  are  placed  at  the  head  of  the  cal- 
endar for  each  term,  and  are  called  first  in  their  order.      See,  however, 
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below,  as  to  the  power  to  move  cases,  to  which  the  people  are  a  party, 
for  any  specific  day. 

(o.)  Points.  ' 

On  the  appeal  being  noticed  and  placed  on  the  calendar,  it  becomes 
incumbent  upon  both  parties,  to  prepare  the  points  to  be  made  by  them 
upon  its  argument,  when  reached. 

These  documents  must  contain,  as  regards  each  party,  a  statement  of 
"  the  points  on  which  he  intends  to  rely,  with  a  reference  to  the  authori- 
ties which  he  intends  to  cite."  Kule  9.  It  is  also  specially  prescribed  bj 
rule  10,  that,  upon  the  points  so  prepared,  each  party  shall  "  briefly  state" 
"  the  leading  facts  which  he  deems  established,  with  a  reference  to  the 
folios  wliere  the  evidence  of  such  facts  may  be  found." 

It  is  superfluous  to  insist  upon  the  necessity  of  the  utmost  care  being 
bestowed  upon  the  preparation  of  this  document,  both  as  regards  the 
submission  of  the  conclusions  of  law  to  be  argued,  and  the  preparation 
of  a  lucid  and  accurate  statement  of  the  facts,  on  which  those  conclusions 
are  intended  to  be  based.  It  is  obvious  that  the  success  or  failure  of  the 
appeal  itself,  may  be  directly  involved  in  the  success  or  failure  of  the 
counsel,  in  bringing  his  client's  case  fully  before  the  tribunal  whose  action 
is  invoked ;  the  more  so,  as,  unless  in  cases  which  are  so  clear  as  to  admit 
of  no  doubt,  the  usual  and  indeed  universal  practice  of  that  tribunal  is 
to  take  the  cause  under  advisement,  to  be  decided  at  the  next,  or,  if  necesr 
sary,  at  some  subsequent  term.     Vide  7  How.,  240. 

It  is,  of  course,  competent  for  the  appellant,  to  prepare  and  submit 
points,  in  reply  to  any  line  of  argument  which  he  may  anticipate  on  the 
part  of  his  adversary,  but,  though  admissible,  this  will  rarely  be  feasible 
upon  an  actual  argument,  inasmuch  as,  until  the  call  of  the  cause,  he 
cannot  ascertain  what  the  exact  line  of  that  argument  may  be.  When 
the  case  is  submitted  by  consent,  points  in  replj'  are  usually  drawn  up, 
as,  in  that  event,  the  appellant  has  an  opportunity  of  considering  and 
answering  the  case  made  by  the  respondent.  See  rule  25,  as  to  cases 
submitted  on  a  default  to  appear. 

When  prepared,  the  points  of  each  party  must  be  printed,  in  the  same 
form  as  prescribed  with  regard  to  the  case.  The  same  number  of  copies 
should  be  stricken  oft*,  say  twenty -five,  or  twenty  at  the  least ;  seventeen 
are  indispensable,  for  service  or  delivery  to  the  court,  without  allowaitce 
for  those  used  by  the  party  himself.     See  rule  9. 

(jp.)  Arrangements  as  to  Hearing. — Striking  off  the  Calendar. 

Rule  20  provides  that  any  case,  unless  it  be  one  of  the  first  ten,  may 
be  stricken  off  the  calendar  of  course,  and  without  prejudice,  at  any  time 
before  it  is  reached,  upon  consent  of  the  parties,  any  time  during  the 
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first  week  of  the  term.    This  consent  may  either  be  in  writing,  filed  with 
the  clerk,  or  orally,  by  appearance  of  both  parties  before  that  officer. 

The  alterations  effected  by  the  present  rales  25  and  26,  may  probably 
have  the  effect  of  superseding  this  practice,  as  a  passed  case  now  resumes 
its  original  place  on  any  future  calendar. 

(q.)  Exchange. 

The  parties  to  an  appeal  may  also,  if  willing,  exchange  its  order  of 
precedence,  with  that  of  any  other,  as  to  which  the  same  desire  may 
exist. 

The  course  to  be  pursued  for  this  purpose  is  clearly  prescribed  by 
rule  20.  A  notice  of  the  proposed  exchange,  with  the  numbers  of  the 
two  causes  to  which  it  relates,  must  be  signed  by  the  attorneys  or  coun- 
sel of  all  the  parties  concerned,  and  filed  with  the  clerk.  On  this,  the 
proceeding  is  complete,  and,  in  all  future  calendars,  each  case  takes 
the  place  originally  belonging  to  the  others,  the  clerk  being  specially 
directed  to  keep  a  memorandum,  and  place  them  for  the  future  accord- 
ingly.    See  rule  21. 

This  course  may  be  a  matter  of  expediency,  where  an  appeal  is 
coining  forward,  and  the  parties  are  not  yet  prepared  to  argue  it,  when 
reached.  It  involves,  however,  this  grave  inconvenience,  that,  once 
exchanged,  a  cause  cannot  afterwards  be  submitted  on  printed  argu- 
ments, out  of  its  order.  The  party  must,  in  such  case,  wait  till  it  m 
reached  on  the  calendar,  and  cannot  anticipate  that  period.  See 
rule  14. 

(r.)  Reseevation. 

Bule  25  abolishes  the  former  practice  upon  this  subject.  A  reserva- 
tion cannot  now  be  made,  except  in  extraordinary  cases.  In  such,  an 
application  must  be  made  to  the  court,  either  by  way  of  regular  motion, 
or  orally,  by  the  appearance  and  submission  of  both  parties.  If  on 
regular  motion,  a  clear  case  of  necessity,  and  of  hardship,  if  the  appli- 
cation be  not  granted,  must  be  shown  on  the  face  of  the  moving 
papers. 

Should  the  application  be  refused,  and  the  desire  of  counsel  for  a: 
reservation  be  mutual,  the  only  feasible  way  of  postponing  the  hearing; 
would  seem  to  be  by  means  of  an  exchange,  or  by  allowing  the  case 
to  be  passed,  without  appearance  by  either. 

(«.)  Moi'IONS  TO  TAKE   CauSE   OUT  OF   QrDEE. 

Ciuminal  cases  may  be  so  moved  on  behalf  of  the  people.    Rule  13. 
And,  by  chapter  37  of  1858,  p.  65,  civil  cases,  to  which  the  people 
are  a  i>ai'ty,  may  also  be  brought  on  by  the  attorney-general,  pro- 
VoL.  II.— 52 
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dded  notice  of  such  motion  be  given,  at  the  time  of  service  of  notice 
of  argument,  specifying  the  day  on  which  the  hearing  will  be  moved. 

If,  after  such  notice,  the  case  is  not  brought  on  by  the  attorney- 
general,  the  defendant,  on  whom  the  notice  is  served,  may  bring  it  on 
himself  on  the  same  day. 

But  it  cannot  be  moved  on  any  other  during  the  term,  unless  by 
special  direction  of  the  court. 

{t)  Submission. 

The  parties  to  the  appeal,  if  mutually  desirous,  may  accelerate  its 
decision,  by  submitting  it  without  oral  argument. 

This  may  be  done,  at  any  time  during  the  sitting  of  the  court,  at  any 
of  its  terms,  without  regM*d  to  the  number  of  the  cause  upon  the 
calendar.  The  only  restriction  upon  this  right  is  with  regard  to  ex- 
changed causes.  Parties  who  have  once  availed  themselves  of  this 
latter  privilege,  waive,  by  so  doing,  their  facilities  in  this  respect,  and 
must  then  wait,  till  the  cause  is  called  on  in  its  exchanged  order.  'Rule 
14.     This  last  restriction  was  imposed  on  the  amendment  of  1858. 

When  submitted,  the  case  must  be  so  upon  printed  arguments.  The 
points  made  out,  in  anticipation  of  the  hearing,  may  suffice  for  this 
object,  but  the  arguments  for  that  purpose  are  usually  more  elaborately 
framed,  than  when  the  parties  have  an  opportunity  of  being  heard  in 
person. 

The  usual  course  is,  for  the  appellant's  and  respondent's  counsel  to 
submit  to  each  other  the  draft  of  their  proposed  arguments,  in  the 
order  in  which  they  would  come  up  on  the  hearing,  giving  due 
time  for  consideration,  so  that  each  may  have  the  opportunity  of  an- 
swering or  replying  upon  the  propositions  urged,  and  authorities  cited 
by  the  other ;  and  then,  when  the  papers  are  completed,  to  print  and 
submit  them.  Points  should  be  stated,  and  authorities  referred  to,  as 
on  an  oral  hearing,  in  addition  to  which,  each  party  may  be  desirous  of 
enforcing  his  views  with  greater  elaboration.  Brevity  should,  how- 
ever, be  studied,  so  far  as  is  consistent  with  a  proper  attention  to  details, 
and  to  placing  fully  before  the  court,  the  considerations,  by  which  each 
proposition  taken  may  be  supported.  And,  in  this  case,  the  appellant 
is,  of  course,  entitled  to  submit  a  printed  reply,  which,  on  an  oral 
argument,  on  points  first  known  to  him  at  the  commencement  of  the 
actual  hearing,  is,  of  course,  impracticable. 

Wlien  the  papers  are  ready,  the  parties  may  either  submit  them  in 
court,  in  peraon  or  by  deputy,  or  may  forward  their  papers  to  the 
derk,  with  a  request  that  he  do  so.  If  so  forwaixled,  Uiey  should  be 
accompanied  by  a  written  consent  to  the  submission,  signed  by  both 
attorneys.    The  number  of  copies  forwarded,  should  be  the  same  as  are 
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required  on  the  argument  of  an  appeal,  fourteen  copies  of  each  paper, 
i.  <?.,  of  the  case,  and  of  each  set  of  points. 

The  proper  time  for  making  submissions  is  at  the  sitting  of  the  court, 
any  morning  dimng  term.  With  the  consent  of  the  judges,  however, 
they  may  be  accepted  at  any  other  convenient  opportunity.  A  case 
may  also  be  submitted,  instead  of  being  argued,  when  it  is  called  on  in 
its  order,  or  a  submission  may  be  agreed  upon,  or  imposed,  as  a  con- 
dition on  opening  a  default  suffered  by  either  party. 

(w.)  Submission  on  Failure  to  Appear. 

The  whole  of  the  previous  practice,  as  to  taking  an  affirmance  or 
reversal,  on  the  default  of  the  adverse  party  to  appear,  and  argue  the 
case,  or  to  deliver  cases  and  points,  as  required  by  rules  9  and  10,  on 
the  cause  being  called  on,  in  its  order,  as  previously  regulated  by  rule 
11,  and  the  consequent  directions  as  to  a  delay  in  the  remittitur^  con- 
tained in  rule  17,  are  now  abolished,  and  a  wholly  different  practice 
established  by  the  present  rule  25. 

That  rule  prescribes  the  practice  clearly  and  in  detail,  and  it  will  be 
needless  to  do  more  than  shortly  to  recapitulate  its  provisions.  Either 
party  may  now  appear  alone  upon  the  call,  and  submit  the  cause,  orally, 
or  on  his  printed  points.  The  appellant  must  hand  in  the  usual  papers 
on  a  hearing ;  the  respondent,  the  copies  of  the  case  served  upon  him, 
and  the  usual  number  of  copies  of  his  points.  Either  party  must,  also, 
hand  to  the  clerk,  a  printed  copy  of  the  brief  submitted  by  him.  This 
copy  is  for  the  use  of,  and  is  to  be  delivered,  whenever  called  for  by  the 
adverse  party.  Tliat  party  may,  at  any  time,  within  twenty  days  after 
the  hearing,  furnish  to  each  member  of  the  court,  and  serve  upon  the 
opposite  party,  a  printed  answer  to  such  brief.  The  latter,  when  so 
served,  may,  in  like  manner,  furnish  and  serve  a  printed  reply,  within 
fifteen  days  after  the  service  of  the  answer  upon  him. 

The  rule  omits  to  provide  for  service  upon  the  adverse  party,  of  notice 
that  the  case  has  been  submitted  in  this  manner.  It  will,  however,  be 
a  matter  of  fairness  and  of  courtesy,  to  serve  that  notice,  although,  no 
doubt,  that  party  is  bound  to  inform  himself  of  the  fact,  and  of  the  state 
of  the  calendar,  and,  if  he  neglect  to  do  so,  neglects  it  at  his  peril. 

The  rule  is  also  silent  as  to  furnishing  additional  copies  of  the  printed 
answer  or  reply,  for  the  libraries,  and  the  use  of  the  reporter,  or  a  full 
number  of  copies  of  the  case,  when  the  respondent  submits  it.  They 
cannot,  accordingly,  be  required,  though  it  would  also  be  a  matter  of 
courtesy,  to  deliver  them,  or  to  procure  their  delivery,  especially  when 
the  case  submitted  is  one  of  importance. 

If  either  party  requires  further  time,  for  the  purpose  of  serving  his 
answer  or  reply,  he  should  obtain  an  extension  in  the  usual  manner. 
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Whether  the  court  would  entertain  an  application,  to  open  a  submis- 
sion made  in  this  form,  seems  doubtful,  though  it  is,  of  course,  compe- 
tent for  it  to  do  so.  If  attempted,  the  application  should  be  upon 
motion,  showing  a  clear  case  of  hardship,  and  of  necessity  for  an  oral 
argument. 

Under  rule  11,  a  default  could  only  be  taken,  by  a  party  who  had 
himself  noticed  and  placed  the  cause  on  the  calendar  for  argument. 
The  present  rule  does  not  seem  to  contemplate  any  restriction  of  this 
nature.  All  that  seems  necessary  is,  that  the  casQ  should  be  called  in 
its  order  on  the  calendar,  and  that  the  party  claiming  to  submit  it, 
should  appear  at  the  time  of  the  call,  even  though  he  be  brought  there 
on  his  adversary's  notice  only,  without  having  himself  actively  pressed 
on  the  cause. 

(v.)  Hearino  of  Appeal. — Call  of  Cause. 

Unless  previously  submitted,  the  case  comes  on  for  argument,  wher 
both  parties  are  present,  on  its  regular  call,  on  the  day  calendar. 

That  calendar  consists,  properly,  of  ten  cases,  and  only  the  first  tet 
are  in  order,  for  the  purpose  of  an  ex  parte  submission  as  above,  or  of 
passing  the  cause,  or  forcing  it  on  for  argument,  where  both  parties  are 
not  prepared.     See  rule  20. 

Those  ten  cases  consist  of  such  as  are  left  undisposed  of,  on  the  list 
for  the  previous  day,  with  a  sufficient  number,  added  from  the  general 
calendar,  to  make  up  the  required  complement. 

There  may,  however,  sometimes  be  more  than  ten  upon  the  actual 
day  calendar,  the  surplus  consisting  of  cases  ordered  to  be  placed  at  its 
foot. 

Cases  so  added  to  the  regular  list,  stand  in  an  expectant  or  super- 
numerary position,  pending  the  disposition  of  those  which  precede 
them,  and  until  the  number  of  the  latter  is  reduced  to  less  than  ten. 
They  take  precedence,  however,  on  any  succeeding  morning,  according 
to  the  order  in  which  they  then  stand,  over  others  that,  but  for  them, 
would  have  been  taken  from  the  general  calendar,  to  make  up  the  pre- 
scribed amount. 

And  if,  at  any  time,  the  ten  cases,  in  regular  order  for  the  day,  are 
all  either  disposed  of  or  passed,  these  supernumerary  cases  then  stand 
first  to  be  taken  up,  under  rule  20,  when  both  sides  are  ready.  If 
this  be  not  the  case,  a  cause,  standing  more  than  tenth  upon  the  list,  will 
not  be  run  down,  but  will  stand  in  its  proper  order  on  the  succeeding 
morning. 

After  the  whole  list  for  the  day  is  gone  through,  any  other  cause,  in 
which  both  parties  are  ready,  may  be  taken  up  by  the  court,  without 
regard  to  its  original  nimiber,  though,  of  course,  as  between  themselves, 
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the  earlier  issues  will  be  preferred.  Once  so  taken  up,  the  hearing,  if 
not  finished  at  the  rising  of  the  court,  stands  first  in  order  for  the  suc- 
ceeding morning,  after  which,  the  regular  calendar  for  that  day  is 
resumed. 

The  calendar  for  each  day,  and  the  proceedings  on  that  immediately 
preceding,  are  published  daily,  in  the  newspapers  at  Albany.  If  further 
information  be  desired,  it  can  always  be  obtained,  on  application  to  the 
clerk,  by  letter  or  telegraph. 

{w,)  Papebs  for  the  Couet. 

On  the  case  being  called,  each  party  must  hand  in  the  number  of 
printed  copies  of  his  papers,  prescribed  by  rule  9,  i.  e,^  fourteen  copies, 
eight  for  the  use  of  the  judges,  and  six  to  be  delivered  to  the  clerk. 
The  appellant  hands  in  his  case,  and  his  points ;  the  respondent,  his 
points  only. 

K  either  party  neglects  to  do  so,  or  if  the  papers  handed  in  by  him, 
are  not  made  out,  or  are  not  printed  in  conformity  with  the  rules, 
the  other  party  may  ask  for  leave  to  submit  the  case,  under  rule  25. 
He  cannot  claim  to  do  so,  however,  in  case  of  a  mere  defect  in  papere, 
actually  handed  in,  if  tlie  court  will  consent  to  receive  them.  And,  in 
such  case,  it  is,  of  course,  competent  to  the  court,  to  give  time  to  the 
party,  or  allow  any  defect  to  be  cured,  and  to  reserve  or  adjourn  the 
ea^e  for  that  purpose,  if  it  so  think  fit. 

(a?.)  Course  on  Argument. 

One  counsel  only,  will  be  heard  on  each  side,  unless  the  court  shall 
otherwise  direct  (rule  10). 

And,  when  so  heard,  the  argument  of  each  counsel  will  be  limited  to 
two  hours,  except  by  the  express  permission  of  the  court  (rule  22). 
That  permission  may  be  requested,  either  before  the  argument  is 
entered  upon,  where  the  necessity  is  clear,  or,  at  the  close  of  the  two 
hours,  where  the  counsel  requires  further  time  to  develop  his  argument 
If  reasonable,  the  request  will  rarely  be  refused ;  but,  to  entitle  himself 
to  this  indulgence,  the  applicant  must  study  brevity,  in  the  mode  of 
submitting  his  views  to  the  court. 

And,  although  a  sufficient  statement  of  facts,  is  essential  to  the  due 
submission  of  the  points  of  law  proposed  for  the  consideration  of  the 
court,  that  statement  must  be  succinct  and  clear,  and  must  not  assume 
the  form  of  an  extended  discussion,  upon  any  mere  question  of  tliis  na- 
ture, which  the  court  will  not  hear.      Rule  10. 

But,  in  old  chancery  appeals,  the  case  will  be  heard  on  the  evidence. 
Section  460.  So  also,  as  to  appeals  in  special  proceedings,  or  criminal 
cases.    See  Bamiiger  vs.  The  People^  4  Kern.,  593 ;  Schenck  vs.  Dart^ 
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22  N.  T.,  420,  and  Griaoom  vs.  Mayor  of  New  York^  2  Kem.,  586  (590^ 
before  referred  to. 

It  may  be  conyenient  to  cite,  at  this  juncture,  the  following  decisions 
of  general  bearing,  though  some  of  them  maj  possibly  seem  to  be  for- 
eign, strictly  speaking,  to  the  scope  of  the  present  work : 

This  court  cannot  review  any  portions  of  an  adjudication,  not  actuallj 
appealed  from.  Jioiertson  vs.  BuUionSy  1  Kem.,  243 ;  KeUey  vb.  Wed- 
ern^  2  Corast.,  500.  Kor  can  any  point  be  insisted  upon,  on  the  argu- 
ment, which  was  not  distinctly  presented  in  the  court  below.  EdgerUm 
vs.  Thomasy  5  Seld.,  40  (42) ;  Bdknap  vs.  Sedey,  4  Kem.,  143 ;  Ihtr- 
gin  vs.  Ireland,  4  Kern.,  322  (328) ;  Codd  vs.  Bathboney  19  N.  T-,  37; 
Stewart  vs.  Smithy  14  Abb.,  75. 

Nor  will  the  appellate  court,  entertain  objections  to  the  pleadings  or 
proceedings,  which  might  have  been  cured  by  amendment,  or  questions 
as  to  variance  or  regularity,  which  might  have  been  disr^arded  on  tiie 
hearing,  or  an  amendment  ordered,  even  though  that  amendment  be 
not  actually  made.  Vide  New  York  Central  Insurance  Company  vs. 
Natioiud  Protection  Insurance  Conypanyy  4  Kern.,  85 ;  Johnson  vs. 
Camley,  6  Seld.,  570 ;  Baie  vs.  Orahamy  1  Kem.,  237 ;  I/ntn^yary  vs. 
Purdyy  18  K  T.,  515;  Bank  ofBa^a^ia\%.  Magee,  20  K  Y.,  355;  Ifir 
gersoU  vs.  Boatwick,  22  N.  T.,  425 ;  Lake  Ontario^  Avhurny  and  New 
York  Bailroad  Compa7iy  vs.  Ma/rviney  18  N.  Y.,  585. 

On  appeal,  the  presumption  lies,  that  the  court  below  discharged  its 
duty,  that  its  proceedings  were  regulai*,  and  that  its  action  was  founded 
on  proper  proof;  and,  to  warrant  an  interference  with  the  adjudication, 
this  presumption  must  be  overcome,  and  actual  error  shown,  sufficieat 
to  exclude  any  inference  on  which  it  might  be  sustained.  Vide  Coming 
vs.  Slossony  16  If.  Y.,  294 ;  Keegan  vs.  Western  Bailroad  Company^  4 
Seld.,  175  ;  Beecher  vs.  Couradty  11  How.,  181 ;  BidweU  vs.  Astor  Mu- 
tual Ins^irance  Companyy  16  N.  Y.,  263  ;  Viele  vs.  Troy  and  Boston 
Bailroad  Compa/nyy  20  N.  Y.,  184 ;  6^71^  vs.  Morsey  22  N.  Y.,  323. 

And,  when  a  finding  of  fact  by  the  court  below  is  sought  to  be 
impeached,  the  court  will  look  into  the  evidence,  for  the  purpose  of 
supporting  it.  Spencer  vs.  BaUoUy  18  N.  Y.,  327.  But  not  for  the 
purpose  of  impeaching  such  a  finding,  even  though  excepted  to.  Cody 
vs.  AUeny  18  N.  Y.,  573 ;  Stewart  vs.  Stnith,  14  Abb.,  75. 

Any  specific  portion  of  such  a  finding  will  not,  however,  be  conclu- 
sive,  if,  from  otlier  portions  of  the  same  document,  it  appear  to  be 
erroneous.  Vide  Garrison  vs.  HowCy  17  N.  Y.,  458  (461).  And  a 
finding  of  fact  may  be  construed,  by  the  help  of  a  finding  of  law.  See 
Smith  vs.  Deoliny  23  N.  Y.,  363. 

An  adjudication  of  the  coui*t  below,  on  an  appeal  taken  under  the 
Code,  must  stand  or  fall,  according  to  tife  state  of  the  law  at  the  time 
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it  was  made,  withoat  regard  to  that  at  the  time  the  appeal  is  argued. 
HaHung  vs.  The  People,  22  N.  Y.,  95  (108). 

To  be  sufitainable  in  this  coai*t,  the  judgment  appealed  from,  must  be 
the  result  of  a  valid  trial  in  the  court  below.  If  there  has  been  a  mis- 
trial, that  judgment,  though  right  on  the  merits,  will  be  reversed,  and 
a  new  trial  ordered.  Vide  Cohb  vs.  Cornish,  16  N.  Y.,  602 ;  15  How., 
407 ;  6  Abb.,  129 ;  OHhert  vs.  Beach,  16  N.  Y.,  606. 

If,  on  the  contrary,  the  appeal  be  brought  up,  on  a  grossly  imperfect 
case,  the  judgment  may  be  affirmed,  without  regard  to  the  merits  of  the 
question.  Otis  vs.  Spencer,  16  N.  Y.,  610 ;  15  How.,  425 ;  6  Abb., 
127 ;  TUus  vs.  Orvis,  16  N.  Y.,  617. 

(y.)  Conclusion  of  Argument. 

At  the  close  of  the  argument,  the  court  usually  takes  the  papers  under 
advisement,  unless  the  case  is  so  clear  that  all  its  members  concur  in  an 
immediate  affirmance  or  reversal,  as  the  case  may  be. 

This  rarely  happens,  however,  and  the  decision  is  usually  suspended 
till  the  close  of  the  next  succeeding  term,  when  a  list  of  decisions  is 
published,  generally  on  the  Friday  of  the  fourth  week,  at  which  time 
the  court  usually  adjourns,  including,  as  a  general  rule,  the  whole  of 
the  cases  which  were  argued  or  submitted  at  the  term  immediately 
preceding.  See  memorandum  as  to  general  practice,  at  7  How.,  240, 
before  cited. 

But,  frequently,  this  list  includes  decisions,  on  cases  argued  during 
the  term  then  current,  and,  occasionally,  in  cases  of  pressing  impor- 
tance, this  period  is  anticipated,  and  a  decision  pronounced,  as  soon  as 
possible  after  the  argument. 

When  written  opinions  are  given,  which  is  usually  done,  when  the 
case  is  of  any  importance,  they  are  delivered  to  the  reporter,  except 
where  the  decision  is  pronounced  upon  a  motion,  in  which  case  they 
usually  remain  with  the  clerk,  among  the  motion-papers. 

When,  therefore,  a  copy  of  such  an  opinion  is  required,  for  the  pur- 
poses of  a  new  trial,  or  otherwise,  the  former  is  the  proper  officer  to 
apply  to.  Such  copy  can  always  be  obtained  from  him,  on  application, 
and  payment  of  the  proper  fees. 

Unless  five  judges  concur,  the  appeal  will  not  be  decided,  but  must 
be  reheard.  And,  if  the  same  thing  happen  again,  a  second  rehearing 
must  take  place.  If,  on  this  second  rehearing,  the  court  is  again  divided, 
and  the  required  number  do  not  concur,  the  judgment  appealed  from, 
will  then  be  affirmed.     Code,  section  14. 

But,  of  course,  an  affirmance  of  this  nature,  decides  nothing,  beyond 
the  case  itself,  leaving  the  questions  involved  in  it  open  for  future 
discussion. 
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On  such  a  rehearing,  the  appeal  is  noticed,  and  placed  upon  the 
calendar  in  the  usual  manner,  and  comes  on  in  its  turn,  as  on  an  origi- 
nal hearing.  Fresh  papers  will  not  of  course  be  necessary,  unless  fresh 
points  are  made  by  the  counsel,  in  which  case,  they  should  be  printed, 
and  served  in  the  usual  manner.  If  opinions  have  been  delivered  on 
the  previous  occasion,  it  will  be  a  matter  of  convenience  to  have  them 
printed  also. 

(z.)  Decision  on  Appeal. 

On  the  decision  of  the  court  being  arrived  at,  either  unanimously,  or  by 
the  concurrence  of  a  sufficient  number,  it  is  competent  for  it  to  reverse, 
to  affirm,  or  to  modify  the  judgment  or  order  appealed  from,  and  this,  in 
whole  or  in  part,  and  as  to  any  or  all  of  the  parties.  Code,  section  12. 

On  a  total  affirmance  or  reversal  of  a  judgment,  appealed  from  under 
the  Code,  the  right  to  costs  follows  the  decision,  and  the  prevaiUng 
party  is  entitled  to  them,  as  of  right,  in  common-law  actions ;  and  an 
appeal  fro m"^  an  order  stands  on  the  same  footing.  White  vs.  ArUhony^ 
23  N.  Y.,  164. 

It  has  been  held,  however,  that,  on  the  affirmance  of  a  decree  at  special 
term  in  equity,  with  costs,  the  term  costs  will  only  carry  costs  of  the  court 
below,  unless  it  be  stated  expressly  that  such  affirmance  is  with  costs  of 
tlio  appellate  court.  Bogardua  vs.  Roaendale  Manufacturing  Com- 
pany^ 1  Duer,  592 ;  11  L.  O.,  125.  Where  a  judgment  is  affirmed  in 
part,  and  reversed  in  part,  they  rest  in  the  discretion  of  the  appellate 
tribunal.  But,  in  the  exercise  of  that  discretion,  the  same  rule  will 
usually  be  followed,  and  a  reversal  will  be  with  costs  to  the  appel- 
lant, unless  there  be  special  circumstances  which  render  a  different 
disposition  proper.  Montgomery  County  Bank  vs.  Albany  City  Bank^ 
3  Seld.,  459.  The  old  rule  of  the  court  of  errors,  denying  costs  on  a 
reversal,  as  carried  out  in  Bouchavd  vs.  -Dww,  1  Coipst.,  201,  is  abroga- 
ted by  the  Code.     Sarne  case. 

The  court  also  possesses  the  power  of  awarding,  in  addition  to  the 
costs  upon  an  affirmance,  a  further  sum,  for  damages  caused  by  the 
delay,  not  exceeding  ten  per  cent,  on  the  amount  of  the  judgment.  See 
Code,  section  307,  subdivision  6.  But  it  cannot  order  an  allowance 
under  section  308.     Wolf  vs.  Van  Noatrand^  4  How.,  208. 

On  affirmance  of  a  judgment  appealed  from,  the  judgment  of  the 
appellate  court  is,  of  course,  absolute  in  favor  of  the  respondent.  So 
also,  when  the  case  is  brought  up,  on  appeal  from  an  order  grantmg  a 
new  trial,  under  subdivision  2  of  section  11,  and  the  court  decides  that 
Jio  error  has  been  committed  in  granting  that  order. 

But,  on  a  reversal,  it  may,  or  may  not,  be  proper  to  grant  a  new  trial, 
according  to  the  circumstances.     When  the  general  term  has  reversed 
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the  judgment  of  the  special  term  in  the  court  below,  on  any  allegation 
of  error  on  the  trial  of  a  common-law  action,  in  the  process  of  ascertain- 
ing the  facts,  or  on  any  question  of  fact,  as  to  which  the  result  might  be 
varied,  on  the  evidence  to  be  given  upon  a  retrial,  it  will  not  be  right 
to  adjudicate  finally  on  the  case,  and  the  only  judgment  that  can  prop- 
erly be  given  in  favor  of  the  appellant,  is  one  ordering  a  new  trial.  See 
Chnffin  vs.  Marquat^  17  N.  Y.,  28  (34) ;  Astor  vs.  L^Amoreux^  4  Seld., 
107 ;  Marquat  vs.  Marquat^  2  Kern.,  336  (341) ;  Moffat  vs.  SacTcett^  18 
N.  Y.,  522 ;  Schenck  vs.  DaH,  22  N.  Y.,  420  (422).  But  this  rule  only 
applies  to  appeals  in  actions  under  the  Code,  and  not  to  those  in  which 
the  case  is  reviewable  in  the  court  above,  upon  the  facts.     See  last  case. 

And  this  principle  does  not  extend  to  a  case,  in  which  it  is  apparent 
that  no  possible  state  of  proof,  applicable  to  the  issue,  can  entitle  the 
respondent  to  a  judgment.  Under  these  circumstances,  it  is  not  neces- 
sary or  proper  that  a  new  trial  should  be  awarded.  Edmomton  vs. 
McLoud,  16  N.  Y.,  543. 

And,  where  this  court  reverses  the  decision  of  the  general  term, 
reversing  that  upon  the  actual  trial,  the  judgment  at  special  term  may 
be  a£Srmed,  and  final  judgment  rendered.  Marquat  vs.  Marquat^ 
9fwpra. 

And,  where  the  case  comes  up  upon  ascertained  facts,  either  on  special 
verdict,  or  any  other  form  of  finding  allowed  by  law,  so  that  the  ques- 
tion is,  which  party  is,  upon  those  facts,  entitled  to  judgment,  a  final 
disposition  of  the  case  will  be  proper.  Ma/rquat  vs.  Marquat^  mpra. 
Nor  is  it  actually  incumbent,  though,  in  most  cases,  right,  for  the 
appellate  tribunal  to  order  a  new  trial,  where  there  has  been  error  in 
the  facts.  It  rests,  under  section  330,  in  its  discretion,  to  be  ordered, 
"if  necessary  and  proper."     Griffin  vs.  Marquat^  17  N.  Y.,  28  (31). 

In  this  case,  the  judgment  was  modified,  by  awarding  a  new  trial, 
denied  by  the  general  term. 

And,  where  it  appeared  that  the  case  had  not  been  fully  considered 
in  the  court  below,  the  judgment  was  reversed,  and  a  new  trial  ordered, 
to  give  the  parties  an  opportunity  of  presenting  it  more  fully,  upon 
another  occasion.  MUU  vs.  Vam>  Voorhie^,  20  N.  Y.,  412  (423) ;  10 
Abb.,  152  (162). 

Where  the  error  complained  of  is  one  rather  of  form  than  of  sub- 
stance, a  judgment  may  be  modified,  and  then  afiirmed,  without  any 
necessity  for  a  new  trial.    Fiizhugh  vs.  Wiman^  5  Seld.,  559. 

When  the  judgment  of  the  appellate  tribunal,  assumes  the  form  of  a 
decree,  embracing  complicated  provisions,  it  is  not  unusual  to  direct 
that  decree  to  be  settled  by  the  judge  who  delivers  the  opinion,  on 
notice  to  the  parties,  in  the  same  manner  as  on  the  settlement  of  a  sim- 
ilar decree  in  the  court  below.    Under  these  circumstances,  the  same 
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practice  should  be  pursued,  the  remittitur  being,  of  course,  delayed, 
pending  the  settlement. 

{aa.)  Beabgument. 

If  the  court,  after  deliberation,  entertain  any  doubt  as  to  the  proper 
decision  of  the  questions  submitted,  a  reargument  may  be  ordered.  In 
this  case,  the  cause  may  be  set  down  expressly  for  this  purpose,  by  spe- 
cial order  to  that  effect. 

Or  such  a  reargument  may  be  applied  for  by  the  parties,  and  the 
remittitur  stayed  for  that  object,  on  petition  for  such  relief,  the 
application  being  brought  on  by  way  of  motion.  Vide  Hayt  vs.  Thomp- 
mi's  Executor,  19  N.  Y.,  207. 

If  such  a  motion  be  granted,  the  case  will  be  set  down  as  above;  if 
denied,  the  remittitur  will  issue,  immediately  upon  the  denial  of  the 

motion.     See  new  Bule,  No.  28,  adopted  Januaiy,  18G3.    Infra,  p.  829. 

(JJ.)  KEMirriTUK. 

This  is  the  last  proceeding  connected  with  an  appeal  to  this  court 
It  is  authorized  by  section  12,  which  directs  Hhat  ^Mts  judgment  shall 
be  remitted  to  the  court  below,  to  be  enforced  according  to  law."  Eule 
16  prescribes  that  the  remittitur  "  shall  contain  a  copy  of  the  jndginent 
of  this  court,  and  the  return  made  by  the  clerk  of  the  court  below,  and 
shall  be  sealed  with  the  seal,  and  signed  by  the  clerk  of  this  court" 

The  practice  of  delaying  the  remittitur  for  ton  days,  and  requiring 
notice  to  be  served  upon  the  adverse  party,  in  cases  where  an  affirm- 
ance or  reversal  was  taken  by  default,  existent  imder  the  prior  regula- 
tions, is  now  abrogated  by  rule  25.  Whilst  that  practice  existed,  that 
party  was  bound  to  make  his  application  to  open  the  default,  within  the 
time  allowed.  K  delayed,  it  came  too  late,  whatever  the  nature  of  the 
excuse  shown.  Latson  vs.  WaUdce,  9  How.,  334;  Martin  vs.  TFi7«M, 
1  Comst.,  240. 

When  the  appeal  is  decided  after  argument,  the  remittitur  issues 
immediately  upon  the  decision.  The  prevailing  party  should  at  once 
apply  to  the  clerk,  who  prepares  and  forwards  it,  as  he  may  be  directed. 
His  fees  must,  of  course,  be  paid  immediately  upon  its  receipt. 

When  a  double  appeal  has  been  taken,  from  a  judgment  and  also 
from  an  order,  it  will  not  be  proper  to  issue  a  remittitur  of  the  entire 
record,  on  a  dismissal  of  the  latter  branch  of  the  appeal  only,  bnt  it 
must  await  the  final  disposition  of  that  from  the  judgment.  McFarlan 
vs.  WcUson,  4  How.,  128 ;  2  C.  E.,  69.  But,  when  the  entire  appeal  is 
disposed  of  by  an  order  of  dismissal,  the  record  should  be  remitted. 
Dresser  vs.  Brooks,  2  Comst.,  559 ;  4  How.,  207 ;  La/ngley  vs.  TTam^r,  2 
C.  E.,  97.    The  head-note  in  McFarlcm  vs.  Watson,  to  the  contrary 
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effect,  is  clearly  wrong,  and  of  no  authority.  See  4t  How.,  184,  and 
two  other  cases,  above  cited.    See  also  Doty  vs.  Brovmy  4  How.,  429. 

So  long  as  the  remittitur  has  not  been  actually  filed  with  the  clerk 
of  the  court  below,  this  court  retains  jurisdiction  of  the  case,  and  may 
order  it  to  be  returned  for  correction.  Burckle  vs.  Luce^  1  Comst., 
289 ;  3  How.,  236.  See  also  Thompson  vs.  Blancha/rd^  2  Comst.,  561 ;  4 
How.,  210.  See,  however,  as  to  the  power  acquired  by  the  court  below, 
on  its  mere  transmission,  Jvdson  vs.  Oray^  17  How.,  289,  below  cited. 

But,  so  soon  as  the  remittitur  has  been  so  filed,  the  jurisdiction  of 
this  court,  so  far  as  the  granting  of  relief  is  concerned,  is  absolutely 
gone.  See  Martin  vs.  Wilson^  1  Comst.,  240 ;  Frazee  vs.  Western^  3 
How.,  335 ;  Lataon  vs.  Wallace^  9  How.,  334 ;  Dresser  vs.  Brooks^  2 
Comst.,  559 ;  4  How.,  207.     See  likewise  Burclde  vs.  Luoe^  supra 

The  only  remedy,  in  such  cases,  is  a  new  appeal.  Dresser  vs.  Broolcs^ 
supra.  And,  if  taken,  proceedings  in  such  second  appeal  may  be 
stayed,  till  the  costs  of  the  former  have  been  paid.   Dresser  vs.  Brooks, 

5  How.,  75. 

But,  where  the  remittitur  is  irregular  in  itself,  and  does  not  contain 
the  judgment  actually  pronounced  by  the  court,  it  may  be  corrected 
upon  motion,  although  it  may  have  been  filed  below.  Palmer  vs.  Zaw- 
rence^  1  Seld.,  455.  Or  an  irregular  order,  upon  which  a  remittitur 
has  been  actually  made,  may,  it  seems,  be  subsequently  vacated  by  the 
court  above.    JVewton  vs.  Banns,  8  Barb.,  306 ;  ICE.  (N.  S.),  191. 

The  court  below  cannot  entertain  a  motion,  that  the  remittitur  be  taken 
off  the  file,  and  restored  to  the  appellate  court,  for  any  purpose  of  this 
description.  But,  if  the  latter  tribunal  signify  its  desire  to  that  effect, 
by  some  official  act,  as  by  resolution,  duly  certified  to  by  the  clerk  and 
communicated  to  the  court  below,  its  direction  would  doubtless  be  obey- 
ed. But  such  desire  must  be  signified  in  an  official  form,  and  cannot 
be  ascertained  by  affidavit,  or  by  the  opinions,  declarations,  or  acts  of 
members  of  the  court  individually.    Selden  vs.  Vermilya,  3  Sandf ,  683 ; 

6  How.,  41 ;  9  L.  O.,  83 ;  Bogardus  vs.  Mosendale  Mam/iifacturing 
Company,  1  Duer,  592 ;  11  L.  O.,  125 ;  Newton  vs.  Harris,  8  Barb., 
306 ;  1  C.  K.  (K  S.),  191. 

On  an  order,  upon  which  a  remittitur  has  been  actually  made,  being 
vacated  by  the  court  above,  for  irregularity,  there  will  be  no  foundation 
for  any  judgment  entered  upon  that  remittitur,  and  it  may,  if  necessaiy, 
be  set  aside  on  motion.    Neioton  vs.  Harris,  supra. 

It  has  been  held  that  the  mere  transmission  of  the  remittitur  to  the 
prevailing  party,  authorizes  the  court  below  to  proceed  with  a  new  trial, 
if  awarded,  and  that  the  party  holding  such  remittitwr,  will  be  estopped 
from  objecting  that  it  has  not  been  actually  filed.  Jvdson  vs.  Oray^ 
17  How.,  289. 
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When  received,  the  renvittii/ur  should  be  filed  with  the  clerk  of  the 
court  below,  and  notice  of  such  filing  served  upon  the  adverse  party. 
If  on  appeal  from  an  order,  it  may  frequently  dispose  of  the  question, 
without  the  necessity  of  any  further  action.  Should  judgment,  how- 
ever, be  awarded,  or  should  any  other  ulterior  action  be  necessary,  it 
must  be  presented  to  the  court,  and  an  order  applied  for,  that  the  judg- 
ment of  the  appellate  tribunal,  be  made  the  judgment  of  the  court  below. 
See,  as  to  proceedings  and  form  of  order  to  be  applied  for,  Union  India 
Rubber  Company  vs.  JBdbcocJc^  4  Duer,  620  ;  1  Abb.,  262.  The  same 
course  may  properly  be  pursued,  with  regard  to  the  reinittUur^  on  an 
appeal  from  an  order,  when  the  dispose  of  that  order,  involves  the 
necessity  of  any  further  action  on  the  part  of  the  court  below.  Should 
ft  new  trial  be  directed,  that  trial  proceeds  in  the  usual  course. 

The  order  to  be  entered  as  above,  is  an  order  of  course,  and  the  omis- 
sion to  enter  it  is  a  mere  formal  irregularity,  which  the  court  below 
may  amend,  or  the  court  above  disregard,  on  any  future  occasion. 
Chatauque  County  Bank  vs.  "WKite^  23  N.  Y.,  347. 

The  judgment  to  be  thus  entered,  being  a  judgment  of  the  court 
below,  the  application  should  be  made  to  the  court,  as  such,  or  to  a 
judge  sitting  at  special  term.  When  the  remittitur  is  one  of  mere 
affirmance  or  reversal,  it  may  properly  be  made  expa/rte. 

The  court  may,  however,  direct  notice  to  be  given,  if  proper,  which 
will  usually  be  the  case,  when  the  judgment  to  be  entered  involves  any 
special  provisions.  Such  notice  may  be  in  the  form  of  an  order  to 
show  cause.  See  Union  India  Rvhber  Company  vs.  Babcock^  supra 
(note  at  close  of  report).  Or  it  will  doubtless  be  competent  to  the  pre- 
vailing party,  to  anticipate  such  direction,  and  give  notice  of  his  appli- 
cation for  judgment,  in  the  first  instance. 

Judgment  cannot  be  entered,  as  of  course,  upon  the  remittitur^  with- 
out obtaining  a  previous  order  of  this  description.  Seacard  y^,  Morgan^ 
17  How.,  394.  A  note,  containing  the  individual  views  of  the  reporter 
upon  these  subjects,  will  be  found  at  the  close  of  this  case.  17 
How.,  398. 

When  final  judgment  is  awarded  in  favor  of  the  respondent,  on  an 
appeal  from  an  order  granting  a  new  trial,  under  the  special  provisions 
of  section  11,  subdivision  2,  the  order  for  judgment  should,  if  necessary, 
provide  for  such  ulterior  proceedings,  by  way  of  assessment  of  damages, 
or  otherwise,  as  may  be  requisite,  to  render  such  judgment  eflFectuaL 
The  order  may  be  entered  in  the  same  terms,  and  the  same  course  pur- 
sued under  it,  as  on  the  similar  provisions  on  the  entry  of  judgment  by 
default,  under  section  246,  subdivision  2. 

On  tiie  order  for  judgment  being  made,  the  prevailing  party  taxes 
his  costs,  on  notice  to  his  adversary  in  the  usual  manner,  and  thereupon 
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completes  his  record,  and  dockets  his  judgment  for  those  costs,  when 
entered,  in  tlie  usual  manner.  The  judgment-roll  will  consist  of  the 
remittitur^  and  order  for  judgment,  with  the  usual  poatea.  As  to  the 
authority  of  the  clerk  to  tax  the  costs  in  these  cases,  see  Union  India 
Hiihber  Company  vs.  Bdbcock^  mpra. 

On  dismissal  of  an  appeal  with  costs,  after  argument  upon  the  merits, 
the  court  below  is  bonnd  to  suppose,  that  the  usual  costs  of  an  appeal 
are  intended,  and  not  merely  costs  of  a  motion,  unless  the  contrary  is 
expressed  in  the  order.  Wdib  vs.  Norton^  10  How.,  117.  Full  costs 
follow  that  of  an  appeal  from  an  order.  White  vs.  Anthony^  23 
N.  Y.,  164. 

In  Bogardus  vs.  JRoaendale  Manufacturing  Company^  1  Duer,  592 ; 
11  L.  O.,  125,  it  is  held  that,  on  reversal  of  the  decision  of  the  general 
terra,  and  affirmance  of  a  decree  in  equity  at  special  term,  "  with  costs,' 
th<}sc  terms  will  only  carry  the  costs  of  the  court  below,  and  not  thoso 
of  the  appellate  tribunal,  unless  expressly  so  stated.  The  words  are  U\ 
be  read,  as  if  the  affirmance  were  "  with  costs  of  the  court  below." 

Where  the  remittitur  awarded  costs,  and  also  interest  on  the  judg 
nient,  by  way  of  damages,  it  was  held  that  the  respondent  could  not 
claim  double  interest,  once  under  the  judgment,  and  once  as  damages, 
and  that  this  formula,  continued  from  the  former  practice  of  the  Court 
of  Errors,  was  in  effect  nugatory.     See  Hoa/rd  vs.  Garner^  1  Sandf.,  677. 

When  damages  are  given  on  an  affirmance,  under  the  clause  intro- 
duced into  subdivision  6  of  section  307,  on  the  amendment  of  1858,  the 
respondent  will  be  entitled  to  tax  and  enter  judgment  for  them,  as  part 
of  his  costs,  in  the  same  manner  as  with  respect  to  an  allowance  on  the 
trial,  under  sections  308  and  309. 

Memorandum. — ^The  following  regulation  in  relation  to  a  reargumont,  when  ordered,  was 
made  by  this  court,  at  the  January  term,  1863 : 

Rule  28.  All  causes  in  which  a  reargument  is  ordered,  may,  at  the  elec- 
tion of  either  party,  be  placed  on  the  calendar  at  the  next  term  after  such 
reargument  is  ordered,  or  the  following  term — ^the  same  to  take  its  original 
place  on  the  calendar. 
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CHAPTER  V. 


OF  APPEALS  FROM  JUSTICES'  COURTS. 


§  321.  Statutory  and  Other  Provisions. 

Appeals  of  this  nature  are  regulated  by  chapter  V.,  title  XI.,  part  IL 
of  the  Code  of  Procedure,  which  runs  as  follows : 

Chapter  V. 

Appeal  to  the  Court  of  Common  Pleas  for  the  City  and  County  of  New 
YorJc^  or  to  a  County  Courts  from  an  Inferior  Court 

§  351.  (301.)  All  statutes,  now  in  force,  providing  for  the  review  of  judg- 
ments in  civil  cases,  rendered  by  courts  of  justices  of  the  peace,  by  the 
Marine  Court  of  the  city  of  New  York,  by  the  justices'  courts  in  the  dty 
of  New  York,  by  the  Municipal  Court  of  the  city  of  Brooklyn,  and  by  the 
justices'  courts  of  cities,  and  regulating  the  practice  in  relation  to  such 
review,  are  repealed ;  and  hereafter,  the  only  mode  of  reviewing  such  jud 
ments  shall  be  an  appeal,  as  prescribed  by  this  chapter. 


r 


Dates,  as  it  stands,  from  1849.    The  difference  in  1848  was  merely  verbal,  not  substantia]. 

§  362.  (302.)  When  a  judgment  shall  have  been  rendered  by  the  general 
term  of  the  Marine  Court  of  the  city  of  New  York,  or  by  a  justice  of  a 
justices'  court  of  that  city,  the  appeal  shall  be  to  l^ie  Court  of  Common  Fleas 
for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  Marine  Court,  prescribed  herdn, 
shall  be  from  an  actual  determination  at  such  general  term  only,  and  shall 
be  taken,  within  twenty  days  after  judgment  by  such  general  term.  In  the 
city  of  Buffalo,  the  appeals  from  the  courts  of  justices  of  said  city  shall  be 
to  the  Superior  Court  of  said  city.  When  rendered  by  any  of  the  other 
courts  enumerated  in  section  three  hundred  and  fifty-one,  the  appeal  shall  be 
to  the  county  court  of  the  county  where  the  judgment  was  rendered.  On 
such  appeal,  when  the  amount  of  the  claim  or  claims  of  either  party,  liti- 
gated in  the  court  below,  shall  exceed  fifty  dollars,  or  when,  in  an  action  to 
recover  the  possession  of  personal  property,  the  value  of  the  property  as 
assessed  and  the  damages  recovered  shall  exceed  fifty  dollars,  exclusive  of 
costs,  a  new  trial  shall  be  had  in  the  county  court,  in  the  following  cases: 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law  joined  between 
the  parties. 

2.  When  it  was  rendered  upon  an  issue  of  fact,  joined  between  the  par- 
ties, whether  the  defendant  was  present  at  the  trial  or  not. 
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"WhoUy  remodelled,  and  the  concluding  proylsiona,  as  to  a  new  trial  in  certain  cases,  addejd 
on  the  amendment  of  1862.  The  clause  as  to  appeals,  in  the  city  of  Buffalo,  was  likewise 
added  on  that  occasion. 

That  in  relation  to  appeals  from  the  general  term  of  the  Marine  Court  was  first  inserted, 
and  the  wording  of  the  other  provisions  revised,  in  1857.  The  section,  these  changes  oxocpt- 
ed,  dates  substantially  from  1849.  In  1848,  the  appeal  in  New  York  cases  lay  to  the  Supe- 
rior Court  instead  of  to  the  Common  Pleas. 

§  353.  (303.)  The  appellant  shall,  within  twenty  days  after  judgment, 
serve  a  notice  of  appeal,  stating  the  grounds  upon  which  the  appeal  is 
founded.  If  the  judgment  is  rendered  upon  process  not  personally  served, 
and  the  defendant  did  not  appear,  he  shall  have  twenty  days,  after  personal 
notice  of  the  judgment,  to  serve  the  notice  of  appeal  provided  for  in  this 
and  the  next  section. 

Dates,  as  it  stands,  from  1852. 

In  1851,  the  appellant  was  required,  within  the  same  period,  to  make,  or  cause  to  be  made, 
an  afiBdavit,  stating  the  substance  of  the  testimony  and  proceedings  before  the  court  below, 
and  the  g^unds  upon  which  the  appeal  was  founded,  and  to  serve  it,  together  with  a  notice 
of  appeal;  the  concluding  sentence  standing  as  now,  with  verbal  differences  only. 

In  1848  and  1849,  this  affidavit  was  required  in  aU  cases,  the  concluding  portion  of  the  sec- 
tion being  omitted. 

Since  the  amendment  of  1862,  this  section  must  be  read  in  connection 
with  the  following,  forming  part  of  section  371,  as  then  remodelled : 

In  the  notice  of  appeal,  the  appellant  shall  state  in  what  particular,  or 
particulars,  he  clmms  the  judgment  should  have  been  more  favorable  to  him. 

§  354.  (304.)  The  notice  of  appeal  must,  within  the  same  time,  be  served 
on  the  justice,  personally,  if  living  and  within  the  county,  or  on  his  clerk,  if 
there  be  one,  and  on  the  respondent,  personally,  or  by  leaving  it  at  his  resi- 
dence, with  some  person  of  suitable  age  and  discretion ;  or,  in  case  the 
respondent  is  not  a  resident  of  such  county,  or  cannot,  after  due  diligence, 
be  found  therein,  in  the  same  manner,  on  the  attorney  or  agent,  if  any,  who 
is  a  resident  of  such  county,  who  appeared  for  the  respondent  on  the  trial ; 
and  if  neither  the  respondent  nor  such  agent  or  attorney  can  be  found  in 
the  county,  the  notice  may  be  served  on  the  respondent,  by  leaving  it  with 
the  clerk  of  the  appellate  court ;  and  the  appellant  must,  at  the  time  of  the 
service  of  the  notice  of  appeal  on  the  justice,  or  on  his  clerk,  as  herein  pro- 
vided (except  in  cases  of  appeals  from  the  district  courts  in  the  city  of  New 
York,  and  the  general  term  of  the  Marine  Court  of  the  city  of  New  York), 
pay  to  such  justice  or  clerk,  the  costs  of  the  action,  included  in  the  judg- 
ment, together  with  two  dollars,  costs  of  the  return,  which  shall  be  included 
in  the  judgment  for  costs  on  reversal.  In  all  cases  of  appeal  from  the  gen- 
eral term  of  the  Mai-ine  Court  of  the  city  of  New  York,  and  from  the  dis- 
trict courts  of  the  city  of  New  York,  to  the  Court  of  Common  Pleas  for  the 
city  and  county  of  New  York,  the  appellant  shall,  at  the  time  of  the  service 
of  the  notice  of  appeal,  pay  to  the  clerk  of  the  Marine  Court,  or  to  the  jus- 
tice or  clerk  of  the  district  court,  two  dollars,  as  costs  of  the  return  to  such 
Court  of  Common  Pleas,  which  costs,  so  paid,  shall  be  included  in  the  judg- 
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ment  for  costs,  in  case  the  judgment  of  the  court  below  shall  be  reversed ; 
and  the  appellant  shall  also  execute,  on  the  appeal,  a  written  undertaking 
on  his  part,  with  one  or  more  sufficient  sureties,  to  the  effect  that  the  appel- 
lant will  pay  all  costs,  disbursements,  and  extra  costs  awarded  against  him 
in  the  court  below,  if  such  judgment  shall  be  affirmed  bj  the  appellate 
court,  on  such  appeal,  together  with  all  costs  and  damages  which  may  be 
awarded  against  him  thereon ;  such  sureties  to  justify  in  double  the  amount 
specified  in  the  imdertaking ;  such  undertaking,  and  the  sufficiency  of  the 
sureties  to  be  approved  by  the  justice  of  the  court  below,  or  one  of  the 
judges  of  the  Court  of  Common  Pleas;  or  the  appellant  may  deposit  with 
the  clerk  of  the  Court  of  Common  Pleas,  the  costs,  disbursements,  and  extra 
costs  included  in  the  judgment  in  the  court  below,  and  the  sum  of  fifteen 
dollars,  to  meet  any  costs  that  may  be  awarded  against  him  in  such  appeal ; 
and  such  appeal  from  the  general  term  of  the  Marine  Court  and  tbe  District 
Court  shall  be  ineffectual,  unless,  within  the  time  specified  for  bringing  the 
appeal,  the  appellant  execute  such  undertaking  or  make  such  deposit ;  the 
undertaking,  when  executed  and  approved,  to  be  filed  with  the  clerk  of  the 
Court  of  Common  Picas ;  the  amount  so  deposited  shall  be  repaid  by  ssa^ 
clerk  to  the  appellant,  if  he  succeed  on  the  appeal ;  and  in  case  the  judg 
ment  be  affirmed,  the  said  clerk  shall,  after  execution  is  issued,  pay  over  the 
amount  so  deposited,  to  the  respondent,  which  shall  be  credited  on  the 
execution  issued  on  the  judgment  of  affirmance,  to  the  extent  thereof^  and 
the  balance,  if  any,  on  the  execution  issued  on  the  judgment  appealed  firom. 

This  section  dates,  as  it  stands,  from  the  amendment  of  185S. 

On  that  occasion,  the  whole  of  the  special  provisions  as  to  appeals  from  the  genoral  tenn  of 
the  Marino  Court,  and  from  the  District  Courts  of  the  citj  of  New  York,  were  for  the  first 
time  inserted. 

In  1857,  the  section  consisted  of  the  previous  portion  onlj,  in  nearly  the  same  words  as  it 
stands  now,  some  slight  verbal  differences  excepted. 

In  1852,  the  provision  stood  as  in  185T,  except  that  tbe  power  of  service,  by  leaving  it  with 
the  county  clerk,  was  omitted,  and  some  slight  verbal  differences  at  the  condusion. 

In  1851,  directions  were  given  for  service  of  the  affidavit  then  required,  together  with  the 
notice  of  appeal,  on  the  justice,  and  of  the  notice  of  appeal  only,  on  the  respondent^  nor  wis 
there  any  power  of  serving  the  former  on  the  justice's  clerk.  Otherwise,  the  section  was 
substantially  the  same. 

In  1849,  a  copy  of  the  affidavit,  and  a  notice,  were  to  be  served,  both  on  the  justice  and  od 
the  respondent.  There  were  some  verbal  differences,  and  the  concluding  portion,  providing 
for  the  payment  of  the  costs  of  the  return,  was  whoUy  omitted. 

In  1848,  the  phraseology  was  different,  to  some  extent  It  was  also  necessary  to  state,  oa 
the  face  of  the  notice,  that  the  appeal  would  be  heard  at  a  time  and  place  designated,  either 
in  or  out  of  term,  and  the  copy  affidavit  and  notice  were  to  be  served  at  least  ten  days  before 
the  time  of  hearing. 

§  355.  (305.)  If  the  appellant  desire  a  stay  of  execution  of  the  judgment, 
he  shall  give  security,  as  provided  in  the  next  section. 

Dates  as  it  stands  from  1 849.  In  1848  he  was  required  to  present  the  affidavit  to  a  judge  of 
the  appellate  court,  or  of  the  Supreme  Court,  who  might,  in  his  discretion,  make  an  order  tfait 
proceedings  be  stayed,  upon  security  being  given. 
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§  856.  (306.)  The  security  shall  be  a  written  undertaking,  executed  hj  one 
or  more  sufficient  sureties,  approved  by  the  county  judge  or  by  the  court  be- 
low, to  the  effect,  that  if  judgment  be  rendered  against  the  appellant,  and 
execution  thereon  be  returned  unsatisfied,  in  whole  or  in  part,  the  sureties 
will  pay  the  amount  unsatisfied. 

Dates  from  1849.  In  1848,  the  undertaking  might  be  approved  \>j  the  judge  making  the 
order  staying  proceedings. 

§  367.  (307.)  The  delivery  of  the  undertaking  to  the  court  below,  shall 
stay  the  issuing  of  execution ;  or,  if  it  have  been  issued,  the  service  of  a  copy 
of  the  undertaking,  certified  by  the  court  below,  upon  the  officer  holding  the 
execution,  shall  stay  further  proceedings  thereon. 

Dates  from  1849.  In  1848,  the  order  was  to  be  delivered,  and  a  oopj  served  with  the  un- 
dertaking. 

§  358.  (308.)  Where,  by  reason  of  the  death  of  a  justice  of  the  peace,  oi 
his  removal  from  the  county,  or  any  other  cause,  the  undertaking  on  the 
appeal  cannot  be  delivered  to  him,  it  shall  be  filed  with  the  clerk  of  the  ap 
pellate  court,  and  notice  thereof  given  to  the  respondent,  or  his  attorney  oi 
agent,  as  provided  in  section  three  hundred  and  fifty-four ;  it  shal1>  there 
upon,  have  the  same  effect  as  if  delivered  to  the  justice. 

Dates  from  1849.  In  1848,  the  order  was  to  be  filed  with  the  undertaking,  and  there  wore 
other  slight  verbal  differences  in  the  section. 

§  359.  (309.)  When,  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  absence  from  the  county,  or  any  other  cause,  the  notice  of  appeal  cannot 
be  served,  as  provided  by  section  three  hundred  and  fifty-three,  it  may  be 
served,  by  leaving  the  same  with  the  clerk  of  the  county. 

Dates,  as  it  stands,  from  1852.  In  the  previous  jear  there  was  no  such  provision.  Section 
359,  as  it  stood  in  1849,  provided  that,  after  service  on  him,  the  respondent  might  correct  ma- 
terial omissions  or  misstatements,  by  ajfidavit  on  his  part,  to  be  served  on  the  justice  and  the 
adverse  party,  within  ten  days  after  receiving  notice  of  appeal  In  1848,  the  section  was  to 
the  same  effect,  except  that  the  affidavit,  in  correction,  need  only  be  served  on  the  adverse 
party,  at  least  four  days  before  the  time  for  hearing. 

§  360.  (311.)  The  court  below  shall  thereupon,  after  ten  days,  and  within 
thirty  days  after  service  of  the  notice  of  appeal,  make  a  return  to  the  appel- 
late court,  of  the  testimony,  proceedings,  and  judgment,  and  file  the  same  in 
the  appellate  court.  The  return  may  be  compelled  by  attachment.  But  no 
justice  of  the  peace  shall  be  bound  to  make  a  return,  unless  the  fee  prescribed 
by  the  last  section  of  this  chapter  be  paid,  on  the  service  of  the  notice  of 
appeal. 

Settled,  as  it  stands,  in  1862;  but  substantially  the  same  since  the  amendment  of  1862. 
In  1849,  the  affidavits  then  required,  were  to  be  filed  with  the  return. 

In  ]  848,  the  procedure  was  whoUy  different  Section  310  of  that  year,  provided  for  a  hearing 
of  the  appeal,  upon  the  affidavits  served  by  the  parties,  or  if  those  affidavits  were  defective,  it 
might  then  order  the  court  below  to  make  a  return,  within  ten  days  after  the  service  of  the 
order  and  affidavits,  or  of  copies.  Section  311  of  that  year,  provided  for  the  making  of  sooh 
return,  if  ordered,  substantially  to  the  same  effect  as  the  present  provision. 
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§  361.  (312.)  When  a  justice  of  the  peace,  bj  whom  a  judgment  appealed 
from  was  rendered,  shall  have  gone  out  of  office,  before  a  return  is  ordered, 
he  shall,  nevertheless,  make  a  return,  in  the  same  manner,  and  with  the  like 
effect  as  if  he  were  still  in  office. 

§  362.  (313.)  If  the  return  be  defective,  the  appellate  court  may  direct  a 
Airther  or  amended  return,  as  often  as  may  be  necessary,  and  may  compel  a 
compliance  with  its  order  by  attachment ;  and  the  court  shall  always  be 
deemed  open  for  these  purposes. 

The  concluding  words,  "  and  the  court,  fta/'  were  added  \>j  amendment  in  185Y ;  otherwiM^ 
the  section  has  come  down  unchanged. 

§  363.  (314.)  If  a  justice  of  the  peace,  whose  judgment  is  appealed  firom, 
shall  die,  become  insane,  or  remove  from  the  state,  the  appellate  court  may 
examine  witnesses,  on  oath,  to  the  facts  and  circumstances  of  the  trial  or 
judgment,  and  determine  the  appeal,  as  if  the  facts  had  been  returned  by  the 
justice.  If  he  shall  have  removed  to  another  county  within  the  state,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  were  still  with- 
in the  county  where  the  judgment  was  rendered. 

§  364.  (315.)  If  a  return  be  made,  and  the  appeal  is  from  a  judgment 
where  a  new  trial  may  not  be  had,  as  provided  by  this  chapter,  it  may  be 
brought  to  a  hearing  at  a  general  term  of  the  appellate  court,  upon  notice 
by  either  party  of  not  lesd  than  eight  days.  It  shall  be  placed  upon  the  cal- 
endar, and  continue  thereon,  without  further  notice,  until  finally  disposed  of. 
But  if  neither  party  brfng  it  to  a  hearing  before  the  end  of  the  second  term, 
the  court  shall  dismiss  the  appeal,  unless  it  continue  the  same  by  special 
order,  for  cause  shown.  If  the  appeal  is  from  a  judgment  where  a  new  trial 
may  be  had,  it  may  be  brought  to  a  hearing  or  trial  at  any  term  of  the 
county  court,  at  which  a  petit  jury  shall  be  summoned  to  attend,  upon  the 
same  notice  as  provided  for  actions  in  the  Supreme  Court ;  at  least  eight 
days  before  the  court,  the  party  desiring  to  bring  on  the  appeal,  shall  serve 
note  of  issue  on  the  clerk,  and  the  clerk  shall,  thereupon,  enter  the  cause 
on  the  calendar,  according  to  the  date  of  the  return. 

The  concluding  sentence  was  added,  and  that  portion  of  the  first,  which  distinguiahea  appeals 
where  a  new  trial  may,  from  those  where  it  may  not  be  had,  was  inserted  on  the  amendment 
of  1862.    Otherwise,  the  section  has  come  down  unchanged. 

§  365.  (316.)  The  appeal  shall  be  heard  on  the  original  papers;  and  no 
copy  thereof  need  be  furnished  for  the  use  of  the  court. 

Dates  from  1849.    Substantially  the  same  m  1848. 

§  366.  (317.)  Upon  the  hearing  of  the  appeal,  the  appellate  court  shall 
give  judgment  according  to  the  justice  of  the  case,  without  regard  to  tech- 
nical errors  and  defects  which  do  not  affect  the  merits.  In  giving  judgment, 
the  court  may  affirm  or  reverse  the  judgment  of  the  court  below,  in  whole 
or  in  part,  and  as  to  any  or  all  the  parties,  and  for  errors  of  law  or  &et.  If 
the  appeal  is  founded  on  an  error  in  fact  i^  the  proceedings,  not  aSecting 
the  merits  of  the  action,  and  not  within  the  knowledge  of  the  justice,  the 
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court  may  determine  the  alleged  error  in  fact,  on  affidavits,  and  may,  in  its 
discretion,  inqnire  into  and  determine  the  same  upon  examination  of  the 
witnesses.  If  the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shewn  by  the  affidavits  served  by  the  appellant  or  otherwise  that  manifest 
injustice  has  been  done,  and  he  satisfactorily  excuses  his  default,  the  court 
may,  in- its  discretion,  set  aside  or  suspend  judgment,  and  order  a  new  trial 
before  the  same  or  any  other  justice  in  the  same  county,  at  such  time  and 
place,  and  on  such  terms  as  the  court  may  deem  proper.  Where  a  new 
trial  shall  be  ordered  before  a  justice,  the  parties  must  appear  before  him 
according  to  the  order  of  the  court,  and  the  same  proceedings  must  there- 
upon be  had  in  the  action,  as  on  the  return  of  a  summons  personally  served. 
If  the  appeal  shall  be  from  a  judgment  in  which  a  new  trial  may  be  had  as 
in  this  chapter  provided,  the  court  shall  proceed  to  the  hearing  of  the  cause, 
if  the  issue  joined  before  the  justice  was  an  issue  of  law,  or  to  the  trial 
thereof  by  jury,  if  such  issue  was  upon  a  question  of  fact. 

1.  If  the  issue  joined  before  the  justice  was  an  issue  of  law,  the  court 
shall  render  judgment  thereon  according  to  the  law  of  the  case ;  and  if  such 
judgment  be  against  the  pleadings  of  either  party,  an  amendment  of  such 
pleading  may  be  allowed,  on  the  same  terms  and  in  like  case  as  pleadings  in 
actions  in  the  Supreme  Court,  and  the  court  may  thereupon  require  the 
opposite  party  to  answer  such  amended  pleading  or  join  issue  thereon,  as 
the  case  may  require,  summarily. 

2.  If,  upon  an  appeal  in  an  issue  of  law,  the  court  shall  adjudge  the  plead- 
ing complained  of  to  be  valid,  it  shall  in  like  manner  require  the  opposite 
party  summarily  to  answer  such  pleading,  or  join  issue  thereon,  as  the  case 
may  require. 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  proceed  to 
hear  the  same  tried  by  a  jury,  in  the  same  manner  as  issues  joined  in  the 
Supreme  Court. 

4.  Every  issue  of  fact  so  joined  or  brought  upon  an  appeal,  shall  be  tried 
in  the  same  manner  as  in  actions  commenced  in  the  Supreme  Court. 

5.  The  court  shall  have  the  same  power  over  its  own  determinations,  the 
verdict  of  the  jury,  and  shall  render  judgment  thereon,  in  the  same  manner 
as  the  Supreme  Court  in  actions  pending  therein. 

G.  Either  party  may  move  for  a  new  trial  in  said  court,  on  a  case  or 
exception,  or  otherwise,  and  such  motion  may  be  made,  before  or  afler  judg- 
ment has  been  entered,  and  the  provisions  of  this  act,  in  relation  to  the 
proceedings  on  receiving  the  verdict  of  a  jury,  exceptions  to  the  decisions 
of  the  court,  making  and  settling  case  and  exceptions,  motions  for  new 
trials,  and  making  up  the  judgment-roll  in  the  Supreme  Court,  are  hereby 
made  applicable  to  all  appeaJs,  brought  up  for  trial  as  in  this  chapter 
provided. 

Those  portions  of  the  section  which  provide  fq:  a  new  trial  in  the  court  above,  were  all 
first  added  on  the  amendment  of  1862.  The  phraseology  of  the  preceding  part  was  also,  in 
some  respects,  revised  on  that  occasion.  Otherwise,  that  portion  of  the  section  dates  from 
1851.    In  1849,  it  consisted  of  the  two  first  sentences  only.    In  1848,  it  was  the  same,  with 
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some  yerbal  difference,  and  with  this  exception,  that  the  court  abore  might,  in  all  cases,  eitfaar 
order  a  new  trial,  or  affirm  or  reverse  the  judgment 

§  367.  (318.)  To  every  judgment  npon  an  appeal  there  shall  be  annexed 
the  return  on  which  it  was  heard,  which  shall  be  filed  with  the  clerk  of  the 
court,  and  shall  constitute  the  judgment-roll. 

Dates  from  1852.  In  the  prenous  years,  the  affidayits  then  required  were  alte  to  be 
annexed. 

In  the  Code  of  1848,  proyisions  were  here  inserted,  with  reference  to  a  new  trial  in  the 
oourt  below,  if  ordered,  by  sections  319  and  320  of  that  jear. 

§  368.  (321.)  If  the  judgment  be  affirmed,  costs  will  be  awarded  to  the 
respondent.  If  it  be  reversed,  costs  shall  be  awarded  to  the  appellant.  If 
it  be  affirmed  in  part,  the  costs,  or  such  part  as  to  the  oourt  shall  seem  just, 
may  be  awarded  to  either  party. 

Dates,  as  it  stands,  from  1849.  In  1848,  the  costs  of  a  new  trial,  if  had,  were  also  proyided 
for,  to  be  in  the  discretion  of  the  appellate  court 

§  369.  (322.)  If  the  judgment  below,  or  any  part  thereof,  be  paid  or  col- 
lected, and  the  judgment  be  afterwards  reversed,  the  appellate  court  shall 
order  the  amount  paid  or  collected  to  be  restored,  with  interest  from  the 
time  of  such  payment  or  collection.  The  order  may  be  obtained,  on  proof  of 
the  facts,  made  at  or  after  the  hearing,  upon  a  previous  notice  of  six  days; 
and,  if  the  order  shall  be  made  before  the  judgment  is  entered,  the  amount 
may  be  included  in  the  judgment. 

Dates,  as  it  stands,  from  1857. 

In  1848  and  1849,  it  was  substantiallj  the  same,  except  that  the  concluding  words,  ''and 
if  the  order,  Ac,"  were  omitted. 

§  370.  (323.)  If,  upon  an  appeal,  a  recovery  be  had  by  one  party,  and  costs 
be  awarded  to  the  other,  the  appellate  court  shall  set  off  the  one  against  the 
other,  and  render  judgment  for  the  balance. 

§  371.  (324.)  Costs  shall  be  allowed  to  the  prevailing  party,  in  judgments 
rendered  on  appeal,  in  aU  cases,  with  the  following  exceptions  and  limita- 
tions :  In  the  notice  of  appeal,  the  appellant  shall  state  in  what  particular  or 
particulars  he  claims  the  judgment  should  have  been  more  favorable  to  him. 
Within  fifteen  days  after  the  service  of  the  notice  of  appeal,  the  respondent 
may  serve  upon  the  appellant  and  justice  an  offer,  in  writing,  to  allow  the 
judgment  to  be  corrected  in  any  of  the  particulars  mentioned  in  the  notice 
of  appeal.  The  appellant  may,  thereupon,  and  Vithin  five  days  thereafter, 
file  with  the  justice  a  written  acceptance  of  such  offer,  who  shall,  thereupon, 
make  a  minute  thereof  in  his  docket,  and  correct  such  judgment  accordingly, 
and  the  same  so  corrected  shall  stand  as  his  judgment,  and  be  enforced 
accordingly ;  and  any  execution  which  has  been  issued  upon  the  judgment 
appealed  from,  shall  be  amended  by  the  justice,  to  correspond  with  the 
amended  judgment ;  and  no  unde];taking  given  to  stay  execution  shall  be 
enforced  for  more  than  the  amount  of  the  corrected  judgment.  If  sndi 
offer  be  not  made,  and  the  judgment  in  the  county  court  be  made  favorable 
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to  the  appellant  than  the  judgment  in  the  court  below,  or  if  such  offer  be 
made  and  not  accepted,  and  the  judgment  be  more  favorable  to  the  appel- 
lant than  the  offer  of  the  respondent,  the  appellant  shall  recover  costs.  The 
respondent  shall  be  entitled  to  recover  costs,  where  the  appellant  is  not. 

Whenever  costs  are  awarded  to  the  appellant,  he  shall  be  allowed  to  tax,  as 
part  thereof  the  costs  and  fees  paid  to  the  justice,  on  making  the  appeal,  as 
disbursements,  in  addition  to  the  costs  in  the  appellate  court;  and  when  the 
jadgment  in  the  suit  before  the  justice  was  against  such  appellant,  he  shall 
farther  be  allowed  to  tax  the  costs  incurred  by  him,  which  he  would  have 
been  entitled  to  recover,  in  case  the  judgment  below  had  been  rendered  in 
his  favor. 

If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages  be  had  by  one 
party,  and  costs  be  awarded  to  the  other  party,  the  court  shall  set  off  such 
costs  against  such  debt  or  damages,  and  render  judgment  for  the  balance. 

The  following  fees  and  costs,  and  no  other,  except  fees  of  officers,  disburse- 
ments, and  witnesses'  fees,  shall  be  allowed  on  appeal,  to  the  party  entitled 
to  costs  as  herein  provided,  when  the  new  trial  is  in  the  county  court : 

For  proceedings  before  notice  of  trial,  ten  dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  argument  of  a  motion  for  a  new  trial,  on  a  case  or  bUl  of  exception, 
ten  dollars. 

In  an  cases,  to  either  party,  for  every  term,  not  exceeding  five,  at  which 
the  appeal  is  necessarily  on  the  calendar  and  is  not  tried  or  is  not  postponed 
by  the  court,  seven  dollars. 

In  other  appeals  the  costs  shall  be  as  follows :  To  the  appellant,  on  rever- 
sal, fifteen  dollars ;  to  the  respondent,  on  the  affirmance,  twelve  dollars. 
If  the  judgment  appealed  from  be  reversed  in  part  and  affirmed  as  to  the 
residue,  the  amount  of  costs  allowed  to  either  party  shall  be  such  sum  as  the 
appellate  court  may  award,  not  exceeding  ten  dollars.  If  the  appeal  bo 
dismissed  for  want  of  prosecution,  as  provided  by  section  three  hundred  and 
sixty-four,  no  costs  shall  be  allowed  to  either  party.  In  every  appeal,  the 
justice  of  the  peace,  before  whom  the  judgment  appealed  from  was  rendered, 
shall  receive  two  dollars  for  his  return.  K  the  judgment  be  reversed,  for  an 
error  of  fact  in  the  proceedings  not  affecting  the  merits,  costs  shall  be  in 
the  discretion  of  the  court. 

"With  the  exception  of  those  portions  which  relate  to  the  costs  of  an  appeal,  as  disting^ishod 
from  those  of  a  new  trial,  in  the  court  above,  tho  whole  of  this  section  is  new,  having  been 
first  inserted  on  the  amendment  of  1862.  So  is  also  the  concluding  sentence,  as  to  those  of  a 
reversal,  for  an  error  in  fact,  not  affecting  the  merits,  being  in  the  discretion  of  the  court. 

The  small  portion  of  the  section,  which  stood  prior  to  tho  amendment  in  question,  dates,  aa 
it  stands,  from  1851.  In  1849,it  was  substantially  the  same,  except  that  disbursements  were 
not  mentioned  at  the  commencement,  and  tho  fee  to  the  justice  for  his  return  was  one  dollar, 
instead  of  two  dollars. 

In  1848,  no  mention  was  made  of  fees  of  officers  at  the  oommencement    And  the  fees  for 
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revereal  or  affinnaaoe,  if  upon  affidavit  without  a  return,  were  ten  doUara  and  seren  doOan 
respectively.    Otherwise  the  section  was  the  same  as  in  1849. 

The  rules  of  the  Supreme  Court  contain  only  one  provision  in  relar 
tion  to  these  appeals.    It  is  contained  in  rule  53,  as  follows : 

Kule  53.  {si).  On  appeals  from  a  justice's  judgment,  where  the  comitj 
court  has  not  jurisdiction,  by  reason  of  relationship,  <&c.,  a  notice  of  motion 
for  an  order  to  compel  the  justice  to  amend  his  return,  may  be  given,  in 
twenty  days  after  the  date  of  the  certificate  of  the  county  judge,  and  not 
after  tliat  time. 

In  the  New  York  Common  Pleas  the  practice  is  regulated  more  in 
detail. 

Appeals  of  this  nature  are  submitted  at  the  general  term,  which,  in 
that  tribunal,  is  held  on  the  fourth  Monday  of  each  month. 

The  following  rules  have  been  made  by  that  court  upon  the  subject 
See  7  L.  O.,  227,  which,  except  as  below  noticed,  are  still  existent : 

COVBT  OP  COMMON  FLEAS  FOR  TBI  CTTY  AND  COUNTY  OF  NBW   TOBK. 

NEW  BXILES. 

The  following  rules,  with  reference  to  the  hearing  of  appeals  from  the 
Marine  Court,  and  from  the  justices'  courts,  have  been  made : 

1.  K  the  appellant  does  not  procure  the  return  to  be  msAe  to  this  conn, 
within  the  time  prescribed  in  section  three  hundred  and  sixty  of  the  Code 
of  Procedure,  the  respondent  may  serve  a  notice  in  writing,  requiring  the 
same  to  be  done  withiu  ten  days  thereafter,  and  that,  in  default  thereof  he 
will  apply  to  the  general  term,  on  the  first  day,  for  an  order  dismissing  the 
appeal ;  and,  upon  proof  of  the  service  of  such  notice,  and  of  a  non-com- 
pliance therewith,  such  order  wUl  be  granted,  unless  the  court  grant  furtlier 
time  therefor. 

2.  If  the  court  below  shall  not  make  the  return  to  this  court,  as  prescribed 
by  the  Code,  the  appellant  may  apply,  by  motion,  to  a  judge  at  chambers, 
to  compel  such  return  by  attachment 

The  third  rule  went  on  to  provide  that  the  appeal  should  be  heard 
on  written  arguments,  and  points,  and  prescribed  regulations,  as  to  their 
service  on  the  parties,  and  thesubmission,  on  the  first  day  of  the  term. 

The  fourth  gave  power  to  either  party  to  move  at  chambers,  that  the 
appeal  be  argued  orally. 

These  two  are,  in  eflTect,  abrogated  by  that  below  noticed ;  but  the 
following  are  still  existent : 

5.  The  clerk  shall  make  a  separate  calendar  of  such  appeal  cases. 

6.  The  appellant  or  respondent  may  furnish  a  fair  copy  of  the  origiiial 
papers,  for  the  use  of  the  court. 
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The  following  mle,  as  to  the  argnment  of  these  appeals,  was  substi- 
tuted for  Nos.  3  and  4,  above  noticed  (28th  of  September,  1857) : 

Appeals  fron^  the  Marine  and  district  courts  shall  hereafter,  and  until 
farther  order  of  this  court,  be  heard  orally,  at  the  general  term  appointed 
for  the  submission  thereof. 

The  parties  will  be  confined,  on  the  argument,  to  a  brief  statement  of  the 
facts  and  points  involved,  and  the  authorities  relied  on,  unless  the  court  shall  . 
otherwise  direct 

The  whole  of  this  system  must,  however,  be  now  confined  to  appeals 
where  a  new  trial  above  is  not  claimable.  The  Code  itself,  as  above 
cited,  provides  as  to  the  latter. 

§  322.  GmercH  Considerations. 

Hy  section  351,  the  whole  of  the  previous  existing  enactments,  on 
the  subject  of  appeals  of  this  nature,  are  swept  away,  and  the  provisions 
of  the  Code  substituted  for  them  in  all  cases. 

Section  352  defines,  as  will  have  been  seen,  the  courts  to  which  such 
appeals  are  to  be  taken,  being,  in  effect^  to  the  county  court  of  the 
county  where  the  judgment  was  rendered,  except  in  Buffalo,  where  the 
appeal  lies  to  the  Superior  Court  of  that  city.  In  New  York,  this 
court  is  the  Court  of  Common  Pleas ;  but,  before  the  amendment  of 
1849,  the  Superior  Court  was  the  proper  tribunal.  During  four  days 
in  1857,  i,  e.j  from  the  13th  to. the  17th,  the  jurisdiction  of  the  latter 
tribunal  was  temporarily  restored,  as  to  appeals  from  the  district 
courts  in  the  city  of  New  York.  Vide  chapter  344  of  1857,  vol.  1,  p. 
707,  section  76,  p.  727.  This  provision  stands  repealed,  and  the  juris- 
diction of  the  Common  Pleas  is  reinstated,  bj  section  352,  above  cited, 
as  amended  by  chapter  723  of  1857,  vol.  2,  p.  551,  section  21,  p.  560. 
See  disclaimer  of  jurisdiction  by  the  Superior  Court,  in  Sawkins  vs. 
Mayor  of  JSTew  York,  5  Abb.,  344 ;  and  Day  vs.  Swackhammer^  5 
Abb.,  345,  note. 

The  powers  conferred  upon  the  Superior  Court,  by  the  Code  of  1848, 
are  exercisable,  to  their  full  extent,  by  the  Common  Pleas,  notwithstand- 
ing the  omission  on  the  part  of  the  legislature  to  make  the  necessary 
corrections  in  section  8  of  the  Code,  when  the  jurisdiction  in  these 
cases  was  transferred  by  the  amendment  of  1849.  See  Wood  vs.  KeO/y^ 
2  Hilt,  334. 

Between  1853,  when  the  general  term  of  the  Marine  Court  was  first 
organized,  and  the  amendment  of  1857,  when  an  appeal  was  given,  in 
terms,  from  its  decision  at  such  general  term,  by  section  352,  as  it  now 
stands,  the  question  as  to  appeals  to  the  Common  Pleas  was  involved 
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in  some  doubt.  That  tribunal  considered  that  an  appeal  lay  to  it  from 
the  decision  of  a  single  judge  of  the  Marine  Court  Heidenheimer 
VB.  Lyon^  unreported.  See  also,  per  Mitchell,  J.,  in  The  People  vs. 
OdUy  12  How.,  260  (264) ;  3  Abb.,  309.  The  Supreme  Court  held,  on 
the  contrary,  that  the  appeal  to  the  Common  Fleas,  lay  from  the 
decision  of  the  Marine  Court  at  general  term,  and  from  that  only. 
See  The  People  ex  rd.  Figaniere  vs.  The  Marine  Courts  11  How.,  4O0; 
2  Abb.,  126 ;  affirmed,  2  Abb.,  240 ;  Wliite  vs.  Anderson,  12  How., 
377 ;  The  People  ex  rel,  Debenetti  vs.  Gale,  13  How.,  5 ;  affirmed  at 
general  term,  aam^  case,  22  Barb.,  502 ;  3  Abb.,  57 ;  and,  finally,  by 
the  Court  of  Appeals,  same  case,  13  How.,  260 ;  3  Abb.,  309.  The 
latter  view  prevailed,  therefore,  and  the  amendment  of  1857  has  finaUy 
settled  the  question.  See  generally,  as  to  the  interference  of  the 
Supreme  Court  by  mandamus,  in  similar  questions,  The  People  ex  rd, 
Mactaggart  vs.  Gale,  16  How.,  199. 

When,  on  an  appeal  of  this  nature,  the  county  judge,  to  whom  that 
appeal  is  taken,  is,  from  any  cause,  incapable  of  acting,  it  may,  in 
such  case,  be  transferred  to  the  Supreme  Court,  under  the  special 
power  for  that  purpose,  conferred  by  the  Code,  section  30,  subdivision 
13.  Under  these  circumstances,  the  papers  are  to  be  transferred  from 
the  county  court,  to  the  Supreme  Court  in  the  same  district.  Same 
subdivision.  The  appeal  is  heard  in  the  latter  tribimal,  at  the  special, 
and  not  at  the  general  term,  to  which  the  ulterior  appeal  lies,  as  if  the 
ease  had  been  tried  without  such  transfer.  Davis  vs.  Stone,  16  How., 
838 ;  Sheldon  vs.  ATJbro,  8  How.,  305.  See  also  decisions  in  sixth 
district,  noticed  at  16  How.,  540.  Such  appeal  should  be  heard  in  the 
•iame  county.  Wilds  vs.  Peck,  16  How.,  541 ;  and,  on  the  original 
papers,  sam^e  case  ;  Da/ois  vs.  Stone,  supra.  And  the  costs  thereon,  are 
to  be  on  the  scale  provided  by  section  371,  and  not  as  on  the  hearing  of 
an  appeal  to  the  Supreme  Court.  Davis  vs.  Stone,  supra;  G'Callajghan 
vs.  Carroll,  16  How.,  327 ;  Taylor  vs.  Seeley,  4  How.,  314 ;  3  C.  R,  84. 

The  appeal  given  by  section  351,  is  in  substitution  for  the  review  by 
certiorari,  provided  as  to  justices'  judgments,  by  the  Revised  Statutes. 
Williams  vs.  BigeUw,  11  How.,  83  (85) ;  Whitney  vs.  Bayard,  2  Sandf, 
634;  Derby  vs.  Hannin,  15  How.,  32  (33).  Judgments  only,  and  not 
orders,  are  reviewable.     See  McButt  vs.  FrencJie,  15  How.,  537. 

An  appeal  of  this  nature,  has  been  held  to  lie,  from  the  decision  of  a 
justice,  on  summary  proceedings  for  the  possession  of  land.  Dams  vs. 
Hudson,  5  Abb.,  61 ;  Du>d  vs.  Rust,  24  Barb.,  438 ;  People  ex  rd.  WU- 
liams  vs.  Bigelow,  11  How.,  83.  In  The  People  ex  rd.  Ifemns  vs.  WU- 
lis,  5  Abb.,  205,  the  contrary  is  maintained,  and  that  certiorari  is  the 
only  remedy  in  such  cases.  In  People  ex  rd,  Williams  vs.  Bigdow, 
svpra,  it  is  also  held,  that  the  remedy  is  concurrent. 
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Proceedings  under  the  mechanics'  lien  law,  are  reviewable  by  appeal 
in  this  manner.  People  ex  rd,  Bendon  vs.  County  Judge  of  JRensse- 
laer^  13  How.,  398. 

To  entitle  himself  to  affirmative  relief,  by  way  of  modification  or 
otherwise,  the  respondent  must  present  a  counter-appeal,  or  the  court 
can  only  affirm  the  judgment  as  it  stands.  Olassner  vs.  Wheaton^  2  E. 
D.  Smith,  362.  See  also,  as  to  a  co-defendant,  who  neglects  to  appeal 
against  a  joint-judgment  in  tort,  Oiraud  vs.  JBeach^  4  E.  D.  Smith,  27 
(30) ;  10  How.,  369. 

§  323.  Proceedings  on  Taking  Appeal. 

Time  foe  Appealing. 

The  time  within  which  an  appeal  must  be  taken  in  these  cases,  is 
twenty  days,  as  provided  by  sections  352  and  353.  Where  the  defend- 
ant has  appeared,  or  where  the  service  of  the  original  process  has  been 
personal,  this  time  runs  from  the  actual  entry  of  judgment ;  "  twenty 
days  after  judgment"  is  the  period  prescribed.  It  is  only  when  the 
judgment  is  rendered  on  process  not  personally  served,  and  on  the 
defendant's  default  to  appear,  that  notice  of  it  need  be  given.  See  sec- 
tion 363. 

An  intended  appellant  must,  therefore,  be  vigilant  upon  this  subject, 
sspecially  in  the  former  case,  and  must  inform  himself,  at  his  peril,  of 
the  actual  date  of  such  entry.  The  time  for  appealing  cannot  be 
enlarged,  and,  if  suffered  to  elapse,  he  will  be  without  remedy.  See 
subject  generally  considered  above,  section  307,  and  cases  there  cited, 
especially  Wait  vs.  Vcm  Allen,  22  N.  Y.,  319,  and  Figaniere  vs.  Jack'- 
son,  4  E.  D.  Smith,  477 ;  2  Abb.,  286. 

(a.)  NoncB  of  Appeal. 

The  principal  and  most  essential  step  to  be  taken  is,  the  service  of 
notice  of  appeal  in  due  form. 

This  proceeding  differs  from  the  course  pursued  in  the  higher  tri- 
bunals, both  as  regards  the  collateral  steps,  required  by  section  354,  for 
which  see  below,  and  also  on  account  of  the  condition  imposed  by  sec- 
tion 353.  Such  notice  cannot  be  given  in  general  terms,  as  in  other 
cases,  but  must  state,  upon  its  face,  "the  grounds  upon  which  the 
appeal  is  founded." 

By  the  amendment  of  1862  (section  371),  a  further  obligation  is  now 
imposed  upon  the  appellant.  He  must  state,  upon  the  face  of  his  notice, 
in  what  particular  or  particulars,  he  claims  that  the  judgment  should 
have  been  more  favorable  to  him. 

In  almost  all  the  districts,  it  has  been  held,  that,  unless  some  specific 
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ground  is  stated,  upon  the  face  of  the  notice,  the  proceeding  will  be  a 
nullity.  The  nile  is,  however,  less  strictly  enforced  in  the  sixth  district 
than  in  others.  It  has  there  been  held,  at  general  term,  that,  if  such 
notice  states  a  single  ground  on  which  the  appeal  is  founded,  it  confers 
jurisdiction  on  the  appellate  court  to  examine  the  whole  case,  as  set 
forth  in  the  return,  to  see  if  any  error  has  been  committed,  for  whicn 
the  judgment  ought  to  be  reversed.  Forman  vs.  Forman^  17  How., 
255.  See  also,  as  to  the  practice  in  the  eighth  district,  before  the 
amendment  of  1852,  and  whilst  the  grounds  of  appeal  were  required  to 
appear  on  the  face  of  the  appellant's  affidavit,  and  not  upon  the  notice, 
Lynch  vs.  McBeth^  7  How.,  113. 

In  the  seventh  district,  it  is  held,  on  the  contrary,  that  the  grounds 
must  be  stated  on  the  face  of  the  notice,  thereby  making  them  jurisdic- 
tional facts,  upon  which  the  whole  proceeding  of  appeal  is  based ;  that 
the  review  must  be  confined  to  the  precise  points  made,  and  to  the 
exceptions  taken,  and  specified  on  the  face  of  the  notice,  which  are  the 
grounds  of  appeal  required  by  the  statute  to  be  stated ;  and  that  a  speci- 
fication, "  that  the  judgment  is  clearly  against  the  law  and  evidence  of 
the  case,"  was  too  vague  and  general,  and  was  not  a  sufficient  specifica- 
tion as  a  ground  of  appeal.  Derby  vs.  JJamiin,  15  How.,  32 ;  affirm- 
ing same  case,  5  Abb.,  150  (151).  See  also  JSiLsh  vs.  Dennmn,  U 
How.,  307.  In  Deuchars  vs.  Wheaton^  16  How.,  471,  the  same  groTind 
is  taken,  it  being  laid  down  that  the  same  rule  is  to  be  applied  to  alle- 
gations of  error  on  a  notice  of  appeal,  as  to  general  exceptions  to  a 
judge's  charge,  or  a  justice's  or  referee's  decision.  The  objection  must 
be  specific,  and  must  point  out  the  actual  error  committed,  and  which 
is  sought  to  be  impeached. 

See  also,  the  same  rule,  as  laid  down  by  a  county  judge  in  the  fifth 
district,  CriMman  vs.  Paul^  16  How.,  17 ;  and  also  in  the  fourth,  Mor- 
ton vs.  Cla/rkj  11  How.,  498.  In  this  latter  case,  however,  the  appe&l 
was  heard  generally,  on  the  merits,  by  consent. 

The  same  rules,  that  a  notice,  specifying  no  grounds  of  appeal,  will  be 
unavailing ;  that  the  appellant  will  be  confined  to  the  grounds  stated  on 
the  face  of  his  notice ;  and  that  a  mere  general  allegation  of  error,  with- 
out specifying  the  particular  errors  committed,  will  be  insufficient,  are 
also  maintained  in  the  first  district.  See  Irwin  vs.  Muir,  13  How., 
409 ;  4  Abb.,  133 ;  Grmoold  vs.  Van  Dmisen,  2  E.  D.  Smith,  ITS ; 
Schwartz  vs.  Bendel^  ibid.^  123 ;  Stem  vs.  Drinker^  ibid.j  401 ;  Da^^^' 
vs.  Hofman,  3  E.  D.  Smith,  361;  JKelty  vs.  Jenkins,  1  Hilt.,  73; 
Moore  vs.  Somervndyke,  1  Hilt.,  199 ;  Mayor  of  New  York  vs.  Crreen^ 
1  Hilt.,  393 ;  Dams  vs.  The  N^  York  and  Erie  Railroad  Gmpn^ 
1  Hilt.,  543,  and  Lee  vs.  Schmidt,  1  Hilt.,  637 ;  6  Abb.,  183,  in  which 
last  case,  the  subject  is  fully  entered  into,  and  Derhy  vs.  Bannin,  above 
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cited,  specially  referred  to.  Nor  will  a  reference  to  other  portions  of 
the  proceedings  cure  the  defect;  the  grounds  must  appear  upon  the 
face  of  the  notice  itself.    Vide  'Mayor  of  New  York  vs.  Green^  supra. 

In  Kdty  vs.  Jenkins^  1  Hilt.,  73  (75),  the  rule,  as  to  the  proper  form 
of  specification,  is  thus  laid  down :  '^  The  notice  should  specify,  with 
sufficient  distinctness  and  certainty,  the  error  or  errors  committed  by 
the  court  below,  to  rectify  which  the  appeal  has  been  taken." 

When  the  appeal  is  from  a  judgment  taken  by  default,  and  a  rever- 
sal, and  suspension  of  the  judgment,  and  a  new  trial  are  asked  for, 
imder  section  366,  upon  the  ground  that  manifest  injustice  has  been 
done,  that  ground  must  also  be  stated  upon  the  face  of  the  notice,  and 
the  appeal  taken,  upon  the  merits,  and  not  merely  for  error  in  the  judg 
xuent.  Haughey  vs.  WiUon^  1  Hilt.,  259.  See  also  SUkman  y%,Bodger 
4  E.  D.  Smith,  236. 

The  rule,  that  the  grounds  of  appeal  must  be  distinctly  stated,  for  the 
information  of  the  respondent,  was  equally  binding,  prior  to  the  amend 
ment  of  1851,  when  those  grounds  were  required  to  be  stated  upon  the 
fisu^  of  tlie  appellant's  affidavits,  instead  of  the  notice  of  appeal.  See 
Thompson  vs.  Hopper^  1  C.  E.,  103 ;  WiUiams  vs.  Curmingham^  2 
Sandf.,  632 ;  SvUivan  vs.  McDonald^  iJnd.^  note. 

The  notice,  when  given,  has  been  held  to  be  amendable,  and  that, 
even  to  the  extent  of  an  insertion  of  grounds  of  appeal,  if  omitted. 
Irwin  vs.  Muir,  13  How.,  409 ;  3  Abb.,  133 ;  Wood  vs.  EeUy,  2 
Hilt.,  334. 

It  is  obvious,  from  the  above  cases,  that  the  safest  course  for  an 
appellant  is,  to  state  distinctly,  upon  the  face  of  his  notice,  every  objec- 
tion on  which  he  relies,  and  that,  with  the  same  distinctness  and  partic- 
ularity, as  on  making  out  exceptions,  for  the  purposes  of  a  review  in  the 
higher  courts.  A  general  assignment  of  errors,  standing  by  itself,  will 
be  wholly  nugatory.  It  may  do  no  harm,  however,  to  add  such  a 
clause,  at  the  end  of  the  notice,  after  stating  in  detail  the  special  objec- 
tions relied  upon.  It  may  possibly  become  available,  in  aid  of,  though 
never  in  substitution  for,  a  specific  exception.  The  obligation  now 
imposed,  of  stating  in  what  particular  the  appellant  claims  a  more  favor- 
able judgment,  must  always  be  kept  in  view. 

When  prepared,  the  notice  of  appeal  must  be  engrossed  in  duplicate, 
for  service  as  below.  It  must,  of  course,  be  dated,  so  as  to  show  upon 
its  face,  that  the  appeal  is  taken  within  the  period  of  limitation,  and 
should  be  signed  by  the  appellant  or  his  attorney. 

In  Griswold  vs.  Van  Duesen^  2  E.  D.  Smith,  178,  it  is  held,  that  the 
appellant  may  serve  his  notice  of  appeal,  immediately  after  judgment 
has  been  actually  rendered  by  the  justice,  without  waiting  till  that 
judgment  has  been  docketed  by  the  clerk  of  the  court  below. 


844  APPEALS   FEOM  JUSTICES*   OOXTBTS. §   323. 

(J.)  Service  on  Justice,  and  Collatebal  PBocsEDmos. 

The  first  step  to  be  attended  to,  is  the  service  of  the  notice,  on  the 
justice  from  whose  decision  the  appeal  is  taken,  and  the  necessary  col- 
lateral proceedings,  all  of  which  are  fully  and  specifically  prescribed  by 
section  354.  There  is,  as  will  be  observed,  some  slight  difierence 
between  the  practice,  in  New  York,  and  in  the  country  districts. 

In  the  first  place,  a  copy  of  the  notice  must  be  served  upon  the  jus- 
tice personally,  or  upon  his  clerk,  if  there  be  one.  The  former  is  the 
more  usual  practice  in  the  country  districts ;  the  latter,  in  New  York, 
where  there  is  a  regular  clerk  of  each  court.  Service  upon  the  clerk 
of  the  Marine  Court,  is  expressly  decided  to  be  good,  in  Irwin  vs.  Muir^ 
13  How.,  409  ;  3  Abb.,  133. 

The  case  of  inability  to  make  service  upon  the  justice,  by  reason  of 
his  death,  absence,  or  any  other  cause,  is  specially  provided  for,  by  sec- 
tion 353,  authorizing  service,  in  that  event,  by  leaving  the  copy  notice 
with  the  clerk  of  the  county. 

Simultaneously  with  the  service  of  the  notice,  the  appellant  must,  at 
the  time  of  that  service,  pay  to  the  justice,  or  to  his  clerk,  two  dol- 
lars, for  the  costs  of  the  return.  See  sections  353,  371.  This  payment 
must  be  made,  on  all  appeals,  whether  in  New  York  or  in  the  country 
districts,  and  is  taxable  as  part  of  the  appellant's  costs,  should  his 
appeal  be  successful. 

The  payment  of  this  fee,  and  that,  at  the  time  of  service  of  the  notice, 
is  in  the  nature  of  a  prerequisite  to  the  validity  of  the  appeal.  See  Tan 
JSeuaen  vs.  Kirhpatrick^  5  How.,  422  ;  1  C.  K.  (N.  S.),  74 ;  Aldrich  vs. 
Ketchum^  12  L.  O.,  319.  But  no  such  fee  need  be  paid,  on  an  appeal 
by  the  corporation  of  New  York  from  a  judgment  against  it.  See  Laws 
of  1858,  chapter  334,  section  3. 

In  the  country  districts,  the  appellant  is  required  to  pay  to  the  jus- 
tice, or  to  his  clerk,  at  the  same  time,  the  costs  of  the  action,  included  in 
the  judgment.  This  payment  is  equally  in  the  nature  of  a  prerequisite. 
See  Aldrich  vs.  Ketchum^  supra  ;  Chriswold  vs.  Van  DueseUy  2  E.  D. 
Smith,  178.  It  was  held  to  be  good,  if  made  to  the  clerk  of  the  Marine 
Court,  instead  of  to  a  justice  of  that  tribunal,  in  Zoescher  vs.  JVordmeyery 
13  How.,  146  ;  3  Abb.,  244.  At  that  time,  the  same  rule  prevailed  in 
New  York  cases. 

But,  though  yi^flwi-jurisdictional  in  its  nature,  the  defect  was  held  to 
be  curable  by  amendment,  on  application  to  the  court,  in  Aldrich  vs. 
Ketchum^  supra. 

The  notice  being  served,  and  these  two  payments  being  made,  the 
proceeding  will,  in  all  other  districts  except  the  first,  be  so  far  complete. 

In  New  York,  the  practice,  since  the  amendment  of  1858,  is  less 
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simple.  The  appellant  is  there  allowed  the  alternative,  of  either  giving 
security  for  all  costs,  both  of  the  court  below  and  also  of  the  appeal,  or 
of  depositing  the  same  ajjiount,  with  the  clerk  of  the  appellate  court,  at 
his  election.  The  terms  imposed  upon  him  are,  therefore,  ^r^?  tanto  more 
stringent,  as,  in  the  other  districts,  no  provision  is  made  for  security  for 
the  costs  of  the  appellate  court. 

The  form  of  the  undertaking,  to  be  given  on  the  part  of  the  appel- 
lanty  if  he  elect  to  take  that  course,  is  fully  prescribed  by  section  354, 
the  terms  of  which  must,  of  course,  be  strictly  followed.  See  Wood  vs. 
JSjeUy^  below  cited.  It  must  be  to  the  effect,  that  such  appellant  will 
pay  all  costs,  disbursements,  and  extra  costs  awarded  against  him  in 
the  court  below,  if  the  judgment  be  affirmed  by  the  appellate  court  on 
such  appeal,  together  with  all  costs  and  damages  which  may  be 
awarded  against  him  thereon.  The  surety  or  sureties  must  justify,  in 
double  the  amounts  specified,  and  the  undertaking,  and  the  sufficiency 
of  the  sureties  must  be  approved  by  the  justice  of  the  court  below,  or 
by  one  of  the  judges  of  the  Court  of  Common  Pleas,  with  the  clerk  of 
\vhich  latter  tribunal  it  must  be  filed,  when  executed  and  approved. 
There  can  be  little  doubt  but  that  the  sum  specified  in  the  undertaking 
must  be  sufficient  to  cover  all  costs  of  appeal,  under  the  present  pro- 
visions of  section  371,  in  cases  where  a  new  trial  is  to  be  had  in  the 
court  above. 

This  undertaking,  though  in  the  nature  of  a  prerequisite,  is  amend- 
able, if  given  in  good  faith.     See  Wood  vs.  Kelly ^  2  Hilt.,  334. 

The  liability  of  the  sureties,  on  an  undertaking  of  this  nature,  is 
strictly  confined  to  its  terms,  and  cannot  be  made  to  extend  to  the 
amount  due  on  the  judgment  appealed  from,  irrespective  of  costs.  It 
becomes  fixed,  the  moment  the  judgment  is  affirmed,  without  regard  to 
the  issuing  or  return  of  execution  on  the  original  judgment.  Ondei*- 
dank  vs.  Emmona^  2  Hilt.,  504 ;  17  How.,  545  ;  9  Abb.,  187. 

If  the  appellant  elect  to  make  a  deposit,  in  lieu  of  giving  an  under- 
taking, as  above,  such  deposit  must  combine  the  same  substantial  requi- 
sites, viz. :  the  sum  total  of  the  costs,  disbursements,  and  extra  costs 
included  in  the  judgment  of  the  court  below,  and  the  sum  of  fifteen 
dollars,  to  meet  any  costs  which  may  be  awarded  against  him  on  such 
appeal.  This  deposit  must  be  made  with  the  clerk  of  the  Court  of 
Common  Pleas,  with  whom  it  remains,  to  abide  the  event  of  the  pro- 
ceeding. If  the  judgment  be  reversed,  it  is  repaid  to  the  appellant ;  if 
affirmed,  it  is  then  handed  over  by  the  clerk  to  the  respondent,  to  be 
credited  by  him  on  the  execution  issued  on  the  judgment  of  affirmance, 
and  the  balance,  if  any,  on  that  issued  on  the  judgment  appealed  from. 
The  terms  of  the  section,  fixing  fifteen  dollars  as  the  costs  of  appeal  to 
be  provided  for  on  such  a  deposit,  seem  to  have  escaped  notice,  on  the 


846  APPEALS  FBOM  JUSTICES^   COITBTS. — §   82S. 

amendment  of  1862,  imposing  different  scales,  in  a  case  of  strict  appeal 
on  the  one  hand,  or  of  a  new  trial  in  the  court  above  on  the  other. 
Of  course,  all  that  an  appellant  can  be  required  to  do,  as  a  prerequisite, 
will  be  to  satisfy  the  terms  of  section  854,  as  it  stands. 

Either  the  giving  of  the  undertaking,  or  the  maiking  of  a  deposit, 
as  above,  is  essential  to  the  validity  of  the  appeal,  which,  it  is  expressly 
provided,  shall  be  ineffectual,  unless  one  or  the  other  be  done.  Vide 
Onderdonk  vs.  Emmons^  2  Hilt.,  504 ;  17  How.,  545  ;  9  Abb.,  187. 

See,  however,  the  decisions  in  Wood  vs.  KeHy^  and  Aldrich  vs. 
Ketohum^  above  cited,  as  to  the  defect  being  amendalble  in  its  nature, 
on  a  proper  application  to  the  court,  in  respect  of  any  defect  or  irregu- 
larity, when  notice  has  been  given  in  good  faith. 

{c.)  Service  on  Bespondent. 

The  service  on  the  justice  being  thus  completed,  that  on  the  re- 
spondent must  also  be  made,  simultaneously,  if  possible,  and,  at  sJl 
events,  within  the  limited  period. 

If  practicable,  that  service  must  be  personal,  or,  if  the  respondent 
cannot,  conveniently,  be  found,  the  copy  may  be  left  at  his  residence, 
with  some  person  of  suitable  age  and  discretion. 

If  he  be  not  a  resident  of  the  county,  service  may  then  be  made  in 
the  same  manner,  on  the  attorney,  or  agent,  if  any,  who  is  a  resident 
of  the  county,  and  who  appeared  for  him  on  the  trial  below. 

And  the  same  course  may  be  taken,  if  the  respondent,  though  a 
resident  of  the  county,  cannot,  after  due  diligence,  be  found  therein. 

If  neither  the  respondent,  nor  the  attorney,  or  agent,  be  residents, 
the  notice  may  then  be  served,  by  leaving  it  with  the  clerk  of  the 
appellate  court. 

Due  diligence  must  be  shown,  in  attempting  to  find  the  principal, 
before  service  on  the  agent  or  attorney  can  be  accepted  as  sufficient. 
Vide  Dvffy  vs.  Morgan^  2  Sandf.,  631. 

Such  latter  service  will  be  a  nullity,  if  the  party  be  a  resident 
And,  if  the  paper,  after  being  delivered  to  the  attorney,  be  taken  back 
by  the  appellant,  without  insisting  on  the  service,  it  will  be  a  nullity, 
even  although  the  party  prove  to  have  been  a  non-resident.  EarR  vs. 
Chapman^  3  E.  D.  Smith,  216.  See  also,  as  to  the  nullity  of  service 
upon  the  attorney  of  a  resident  respondent.  The  People  vs.  EldriAge^ 
7  How.,  108. 

If  due  diligence  be  shown  in  attempting  to  find  the  respondent, 
service  on  the  attorney  will  then  be  good.  Loescher  vs.  NcrdfMyer^ 
13  How.,  146  ;  3  Abb.,  244. 

Service,  in  one  manner  or  the  other,  within  the  time  limited,  is  an 
essential  prerequisite  to  the  appeal,  and  the  want  of  it  will  be  a  fatal 
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objection.  Purdy  vb.  Harrison^  1  C.  K.,  54 ;  Ewrll  vs.  Chapman^ 
supra.  And  a  verbal  notice  will  be  a  nullity.  The  People  vs.  Eld- 
rtdgey  7  How.,  108.  In  this  last  case,  the  defect  was  held  to  be  juris- 
dictional, and  incapable  of  being  cured  by  amendment.  See,  however. 
Wood  vs.  KeUy^  2  Hilt,  334,  above  cited.  But,  in  that  case,  tlie  defect 
sought  to  be  cured  was  not  in  the  notice  itself,  which  forms  the  basis 
of  the  whole  proceeding,  but  in  the  collateral  undertaking. 

{d,)  Stay  of  Proceedings. 

The  service  of  notice,  together  with  the  collateral  payments  or  se- 
curity, as  above  detailed,  perfects  the  appeal,  as  such,  and  enables  the 
appellant  to  bring  up  all  the  questions  sought  to  be  reviewed  by  him. 

If,  however,  the  appellant  desire  to  obtain  a  stay  of  execution  in  the 
mean  time,  he  must  give  security  for  payment  of  the  judgment,  in  anal- 
ogy with  the  practice  of  the  higher  tribunals. 

This  security  is  provided  for,  by  sections  355  to  358  inclusive,  as  above 
cited.  It  consists  of  an  undertaking,  with  one  or  more  sufficient  sure- 
ties, approved  by  a  judge  of  the  appellate  tribunal,  or  by  the  court 
below,  to  the  effisct  that,  if  judgment  be  rendered  against  the  appellant, 
and  execution  thereon  be  returned  unsatisfied,  in  whole  or  in  part,  the 
sureties  will  pay  the  amount  unsatisfied.    Section  356. 

This  undertaking  must,  under  section  357,  be  delivered  to  the  court 
below,  i.  e.y  to  the  justice  whose  decision  is  appealed  from,  or  to  his  clerk, 
or  the  clerk  of  the  court.  By  such  delivery,  execution  is  stayed,  or,  if 
previously  issued,  service  of  a  certified  copy,  upon  the  officer  holding  the 
execution,  stays  any  further  proceedings  thereon. 

As  a  general  rule,  the  more  convenient  course  will  be  to  obtain  the 
justice's  approval,  at  the  time  when  the  undertaking  is  delivered.  In 
the  New  York  Common  Fleas,  the  court  have  refused  to  approve  an 
undertaking,  unless  absence,  or  sickness  of  the  justice,  whose  decision  is 
appealed  from,  were  shown. 

When,  by  reason  of  the  death  or  removal  from  the  county,  of  the  jus- 
tice whose  decision  is  appealed  from,  or  from  any  other  cause,  the  under- 
taking cannot  be  delivered  to  him,  it  may  then  be  filed  with  the  clerk 
of  the  appellate  court.  Notice  of  such  filing  must,  in  this  case,  be  given 
to  the  respondent,  or  his  attorney  or  agent,  as  provided  in  section  354, 
i.  e.y  upon  the  former,  if  practicable ;  or,  if  not,  then  upon  the  latter. 

In  the  case  of  an  ordinary  appeal,  no  stay  of  proceedings  is  effected, 
unless  and  until  this  undertaking  be  given.  Vide  Conway  vs.  Hitchins^ 
9  Barb.,  878 ;  Onderdcmk  vs.  Emmons^  2  Hilt.,  504 ;  17  How.,  545 ;  9 
Abb.,  187.  But  on  appeal,  by  the  corporation,  of  the  city  of  New  York, 
from  a  judgment  of  the  general  term  of  the  Marine  Court,  the  service 


848  APPEALS   FBOM  JUSTICES'   COI7BT8. — §   324. 

of  the  notice  of  appeal,  effects  a  stAj^per  ae^  and  no  undertaking  is  reqni 
site.     See  Laws  of  1858,  chapter  334,  p.  569,  section  3. 

The  requirements  of  the  sections  above  cited  must  be  strictly  pursued, 
or  no  stay  will  be  effected.  Hawkins  vs.  Mayor  of  New  York^  5  Abb., 
344. 

When  a  copy  is  served  upon  the  officer  holding  an  execution,  the 
proceedings  under  it  are  stayed,  as  from  that  time  only,  without  any 
retrospective  effect,  or  discharge  of  the  levy,  if  previously  made.  Smith 
vs.  Allen^  2  E.  D.  Smith,  259.  Nor  will  the  perfecting  of  an  appeal, 
stay  a  successful  defendant,  from  claiming  the  return  of  property  taken 
from  him  under  a  Marine  Court  attachment.  Moore  vs.  Somerindyke^  1 
Hilt.,  199. 

If  defective,  but  given  in  good  faith,  the  proceeding  is  amendable, 
{J^ood  vs.  Kelly ^  supn^d)  ;  or  leave  to  file  a  further  undertaking  may  be 
given.     Sternham  vs.  Schmidt^  5  Abb.,  66.     See  also  TecM^  vs.  Var 
Wyck,  10  Barb.,  376. 

And  where,  by  mistake,  a  copy  of  the  undertaking  had  been  served 
upon  the  party,  instead  of  upon  the  constable,  a  subsequent  levy,  directed 
by  the  former,  was  set  aside  as  made  in  bad  faith.  Janes  vs.  McCarij 
7  Abb.,  418. 

As  to  the  necessity  of  similar  security  being  given,  on  appeal  from  the 
decision  of  a  justice,  in  summary  proceedings  against  a  tenant,  see 
Dtiel  vs.  Bust,  24  Barb.,  438. 

As  to  the  relative  measure  and  extent  of  the  liability  of  the  sureties, 
on  the  undertaking  given  for  the  above  purpose,  and  that,  required  under 
section  354,  in  New  York  cases,  for  securing  the  costs  of  the  court  below, 
and  of  the  appeal,  where  no  deposit  is  made,  see  Onderdonk  vs.  JStnr 
mons,  2  Hilt.,  504;  17  How.,  545  ;  9  Abb.,  187. 

§  324.  Return  and  ite  Incidence. 

The  appeal  being  perfected,  either  with  or  without  a  stay  of  execu- 
tion, as  above  noticed,  the  next  step  is  to  procure  a  return  from  the 
court  below,  as  provided  by  section  360. 

It  is  the  duty  of  the  justice,  whose  decision  is  appealed  from,  to  make 
and  to  file  this  indispensable  document  in  the  appellate  court,  in  the 
time  there  prescribed,  viz. :  After  ten,  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal. 

All  therefore  that,  in  strictness,  is  necessary  for  the  appellant  to  do, 
is  to  bespeak  this  document,  pay  the  statutory  fee  of  $2  00  at  the  time 
of  such  service,  and  then,  if  that  duty  be  not  performed  within  the 
time  limited,  apply  to  the  appellate  court  for  an  attachment.  It  will 
be  convenient  in  practice,  however,  to  look  after  the  matter  personally, 
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especially  where  dispatch  is  desired.  Should  any  delay  take  place  on 
tliepart  of  the  justice,  au  extension  of  the  time  to  make  the  return  should 
be  applied  for.  As  to  the  power  to  grant  such  extension,  see  Truax  vs. 
Chde,  7  L.  O.,  163. 

Without  payment  of  the  statutory  fee,  such  return  cannot  be  com- 
pelled, as  is  clear  from  the  terms  of  the  section.  And,  if  not  paid  at 
the  time  of  service,  it  cannot,  it  would  seem,  be  tendered  afterwards, 
nor  will  the  justice  be  liable  to  an  attachment  for  a  refusal.  Van 
Ileim/i  vs.  Eirhpatrick,  5  How.,  422 ;  1  C.  K.  (N.  S.),  74.  The  defect 
is,  however,  amendable.    Aldrich  vs.  Ketchurriy  12  L.  O.,  319. 

In  the  event  of  any  neglect  in  making  the  return,  on  the  part  of  the 
justice  or  court,  the  remedy  is  pointed  out  by  the  section,  viz. :  by 
motion  for  an  attachment.  In  the  New  York  Common  Fleas  this  is  9 
chamber  motion.     See  special  rule  No.  2,  above  cited. 

If  the  justice,  whose  decision  is  appealed  from,  has  gone  out  of  offic< 
in  the  interim,  his  return,  though  out  of  office,  will  be  equally  valid,  &< 
expressly  provided  by  section  361.  And  he  is  compellable  to  do  so 
when  he  has  removed  to  another  county.  Peck  vs.  Foot^  4  How.,  425 
See  also  special  provision  in  section  363. 

See  below,  as  to  the  proceedings  admissible,  in  the  event  of  his  ina- 
bility or  removal  from  the  state. 

Prior  to  1852,  the  practice  was  diflferent.  The  appeal  was  then  heard, 
either  wholly  or  partially,  on  the  affidavits  of  the  parties,  in  which  the 
proceedings  were  stated.  Since  that  year,  however,  the  return  is 
the  only  document -required.  As  to  the  practice  prior  to  that  period, 
see  Broxon  vs.  Steams^  2  C.  R.,  119;  Partridye  vs.  Thayer^  2  Sandf., 
227  ;  1  C.  E.,  85 ;  Midford  vs.  Decker^  1  C.  R.,  71 ;  Davis  vs.  Louub- 
hury^  1  C.  R.,  71 ;  Purdy  vs.  Ilarruion^  1  C.  R.,  54  ;  Schennerhom  vs. 
Gdief,  1  C.  R.  (N.  S.),  290 ;  Truax  vs.  CluU,  7  L.  O'.,  163.  See  like- 
wise note,  1  E.  D.  Smith,  147. 

The  return,  as  now  required,  must  contain  the  testimony,  proceedr 
ings,  and  judgment. 

It  has  been  held  that,  in  strictness,  the  notice  of  appeal  does  not  form 
part  of  the  return.  See  Wehster  vs.  Hopkins^  11  How.,  140.  It  seems, 
however,  to  be  clearly  necessary,  for  the  information  of  the  court  above, 
as  otherwise,  that  tribunal  cannot  be  properly  informed  of  the  grounds 
upon  which  the  appeal  is  founded,  to  which,  as  shown  in  the  preceding 
section,  the  appellant  will  be  confined.  See  decisions  there  cited,  under 
head  of  Notice  of  Appeal,  See,  as  to  the  effect  of  its  being  omitted, 
where  the  case  is  submitted  without  argument,  Suydam  vs.  Munsony 
2E.  D.  Smith,  198.  And,  where  it  was  omitted  to  be  attached  to  a 
return  to  the  New  York  Common  Pleas,  it  was  held  that  the  appeal 
should  be  dismissed.     Cabre  vs.  Sturgea^  1  Hilt.,  160. 
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It  is  requisite  to  set  forth  on  the  return,  the  testimony,  proceedings 
and  judgment. 

The  date  when  the  summons  or  process  was  returnable,  the  day  issne 
was  joined,  the  adjournments,  if  any,  the  date  of  the  trial,  and  the  day 
whereon  judgment  was  rendered,  should  all  appear  upon  its  face. 
Peters  vs.  DxoBsy^  3  E.  D.  Smith,  115. 

Any  fact,  necessary  to  confer  jm*isdiction,  should  also  be  shown  affir- 
mativ^ely,  as,  for  instance,  the  absence  or  inability  of  the  proper  district 
judge,  in  New  York,  when  t6e  action  is  tried  before  another.  Reed  vs. 
Warth,  2  Hilt.,  281. 

So  also  as  to  the  proper  service  of  process.  Harming  vs.  Johnson^ 
7  Barb.,  457. 

The  pleadings  are,  of  course,  necessary,  as  a  constituent  part  of  the 
proceedings.  RouUtmi  vs.  McCleUandy  2  E.  D.  Smith,  60 ;  Smith  vs. 
Va?i  Brunt,  2  E.  D.  Smith,  534;  Spring  vs.  BaJcer,  1  Hilt,  526. 
And,  when  the  judgment  has  been  taken  by  default,  in  New  York,  the 
return  should  also  show  that  the  complaint  was  duly  verified,  or  proof 
taken  of  the  plaintiff's  case. 

The  whole  of  the  evidence  given,  whether  documentary  or  parol, 
should  also  be  set  forth.  Ogden  vs.  Sa/nderaon,  3  E.  D.  Smidi,  166; 
McBride  vs.  Crawford,  1  E.  D.  Smith,  658 ;  Foley  vs.  Alger,  4  E.  D. 
Smith,  719.  Where  no  sufficient  evidence  is  stated,  and  the  return 
does  not  show,  upon  its  face,  that  it  contains  all  that  was  given,  no 
presumption  will  be  indulged  that  there  was  other,  sufficient  to  sustain 
':he  judgment.  Calligan  vs.  Mix,  12  How.,  495.  See  also,  as  to  a 
»*eturn,  not  showing  any  legal  evidence,  Lynch  vs.  McBeth,  7  How.,  113. 

And,  as  indeed  prescribed  by  the  section  itself,  a  statement  of  the 
judgment  rendered  is  indispensable.  Woodside  vs.  Pender,  2  E.  D. 
Smith,  390 ;  Dams  vs.  Lounsbury,  1  C.  E.,  71. 

The  whole,  and  not  a  part  of  the  proceedings,  should  appear.  Vide 
BeUhaw  vs.  Colie,  3  C.  E.,  184.  See  also  McCafferty  vs.  Kelly,  3 
« Sandf.,  637 ;  Brown  vs.  Steams,  2  C.  R.,  119.  And,  if  it  appear  that 
those  proceedings  were  wholly  irregular,  the  judgment  cannot  stand. 
Heidenheimer  vs.  Lyon,  3  E.  D.  Smith,  54.  See  also  Springy^  Bakery 
1  Hilt.,  526,  supra.  But  the  court  will  not  reverse  a  judgment,  merely 
because  the  return  is  defective  in  itself.  The  paity  seeking  a  reveraal 
must  see  that  the  facts  are  properly  stated.  Klenck  vs.  I>e  Forest^  3 
'  C.  E.,  185. 

Although  documentary  evidence  may  be  annexed,  it  is  not  proper  to 
add  material  matter,  in  a  postscript  or  memorandum.  It  should  be  cer- 
tified in  the  return  itself.    See  Logue  vs.  OiUick,  1  E.  D.  Smith,  398. 

Where  the  return  is  clearly  imperfect,  the  pai'ties  should  not  bring 
the  case  on,  but  should  apply  for  a  further  one,  under  section  362. 
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McAllister  vs.  Sexton^  4  E.  D.  Smith,  41 ;  Hawsati  vs.  Grrow^  4  E.  D. 
Smith,  13. 

When  made,  the  return  is  conclnsive,  and  the  court  cannot  look  be- 
yond it ;  nor  can  affidavits  be  received,  even  of  facts,  which,  had  they 
appeared,  would  have  been  sufficient  for  a  reversal.  Parol  testimony 
can  only  be  received  now,  when  the  case  is  brought  within  the  scope 
of  section  363  or  section  366.  Trust  vs.  Delaplainey  3  E.  D.  Smith, 
219 ;  Oarriaon  vs.  PearcCj  3  E.  D.  Smith,  255 ;  CapeweU  vs.  07v/wJy, 
2  E.  D.  Smith,  180 ;  Eawson  vs.  Grow,  4  E.  D.  Smith,  18 ;  Etlpatrick 
vs.  Carry  3  Abb.,  117;  Spence  vs.  Beck,  1  Hilt.,  276.  See  also  gener- 
ally, as  to  its  conclusiveness.  Peck  vs.  JRichmondy  2  E.  D.  Smith,  380 , 
Lynsky  vs.  PretidergiMty  2  E.  D.  Smith,  43 ;  Sylaiid  vs.  Sherman^  2 
E.  D.  Smith,  234 ;  Sloman  vs.  Buckley^  29  Barb.,  289 ;  Mitchell  vs. 
MenJde,  1  Hilt.,  142. 

(a.)  Amended  Retukn. 

When  the  return  is  filed,  it  should  be  at  once  inspected  by  both  par- 
ties, to  see  whether  it  is  defective  in  any  respect 

If  found  so,  application  should  be  made  to  the  appellate  court,  which 
is  always  to  be  deemed  open  for  that  purpose.    See  section  362. 

Tliis  application  may  be  made  by  either  party.  The  return  itself 
should  be  produced  to  the  judge  to  whom  the  application  is  made.  If 
the  defect  be  patent  upon  the  face  of  that  document,  the  production 
will  be  sufficient.  If  latent,  any  facts  necessary  to  show  any  misstate- 
ment or  omission,  may  be  shown  by  affidavit,  which  may  be  used  as  a 
foundation  for  the  order.  Vide  Lynaky  vs.  Prendergastj  2  E.  D. 
Smith,  43. 

Where  the  defect  to  be  supplied  is  merely  formal,  an  order  may 
probably  be  granted,  ex  parte,  -  Where,  on  the  contrary,  any  contest  as 
to  facts  may  arise,  it  is,  of  course,  competent  for  the  judge  to  require 
notice  to  be  given  to  the  adverse  party. 

The  proceeding  should  be  taken  at  once.  Where  the  county  court 
has  no  jurisdiction,  a  motion  for  this  purpose  must  be  noticed,  within 
twenty  days  after  the  certificate  of  the  county  judge  to  that  effect,  or  it 
will  be  too  late.     See  rule  53. 

The  motion  cannot,  however,  properly  be  made,  until  the  return  has 
been  actually  filed.    See  Fieh  vs.  Ferrisy  3  E.  D.  Smith,  567. 

Though  this  relief  is  obtainable,  and  should  be  applied  for,  by  the 
respondent,  where  the  return  contains  any  matter  working  to  his  preju- 
dice, or  has  omitted  to  state  any  matter,  necessary  to  sustain  the  valid- 
ity of  the  judgment,  the  necessity  more  usually  devolves  upon  the  ap- 
pellant, on  whom  the  duty  rests  of  showing  error  in  the  ac^udicatiou 
of  the  court  below,  and  of  overcoming  the  presumption  in  its  favor.    It 
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Blionld  be  carefully  examined  by  him,  with  this  view ;  and,  if  any  omift- 
fiion  or  misstatement  be  discovered,  the  application  should,  at  once,  be 
made.  See  Lynshy  vs.  Prendergast ;  Hyland  vs.  Sherman;  Peck  vs. 
Pichmondf  and  Sloman  vs.  JBuckley,  supra;  Pairianks  vs.  Gorlies^  3 
E.  D.  Smith,  582 ;  1  Abb.,  160.  Or,  sometimes,  the  case  may  be  remit- 
ted, for  that  purpose,  at  the  trial.  Foley  vs.  Alger^  4  E.  D.  Smith, 
719;  Matthews  vs.  Festely  2  E.  D.  Smith,  90.  And,  if  the  original 
return  be  lost,  leave  will  be  given  to  the  parties  to  procure  a  new 
one,  or  obtain  the  signature  of  the  justice  to  a  copy,  so  as  to  convey 
the  same  information  to  the  appellate  tribunal.  Vide  Smith  vs.  Van 
Brunt,  2  E.  D.  Smith,  534. 

The  order,  when  obtained,  must  be  served  upon  the  jnstice.  If 
gi*anted  upon  affidavit,  a  copy  of  the  affidavit  ought  to  accompany  it. 
and,  in  any  case,  the  defects  complained  of,  and  the  additions  or  correc 
tions  required  to  be  made,  should  be  clearly  explained,  so  as  to  sho^ 
exactly  what  is  required,  and  point  out  to  the  justice  the  portions  t( 
which  his  attention  must  -be  especially  directed. 

There  is  no  limit  upon  the  power  of  the  parties  to  apply  for,  or  of  thi- 
appellate  court  to  grant,  any  order  for  this  purpose.  A  further  or 
amended  return  may,  under  the  section,  be  directed,  as  often  as  may  be 
necessary. 

And  obedience  to  these  orders  is  compellable  by  attachment,  which, 
in  case  of  delay  or  omission  on  the  part  of  the  justice,  should  be  applied 
for  in  the  usual  manner. 

No  special  period  is  fixed,  within  which  the  amended  return,  if 
ordered,  must  be  filed.  The  better  course  will  be  to  apply  for  a  special 
direction  of  the  court  upon  the  subject,  whereon  to  ground  a  subsequent 
attachment,  if  rendered  necessary. 

Pending  an  order  of  this  description,  all  proceedings  of  the  adverse 
party  are  stayed,  and  if,  notwithstanding,  he  proceed,  and  obtain  a  dis- 
missal of  the  appeal,  that  dismissal  will  be  a  nullity.  The  Peojle  vs. 
Cmmty  Judge  of  Clinton  Cownty^  13  How.,  277. 

(}.)  Evidence  in  Lieu  of  Betubn. 

This  course  is  admissible,  in  the  event  of  the  death  or  insanity  of  the 
justice,  or  his  removal  from  the  state.  In  this  case,  but  in  this  case 
only,  the  appellate  court  may  take  evidence  as  to  the  circumstances  of 
the  trial  or  judgment,  and  determine  accordingly.     See  section  363. 

This  proceeding  is  necessarily  of  comparatively  rare  occurrence,  the 
contingency  upon  which  it  depends  being  comparatively  unusual.    As 
to  the  practice,  under  these  circumstances,  and  the  presumption  that 
will  arise,  in  favor  of  the  judgment  appealed  from,  see  Bttsh  vs.  Dm 
nisoTiy  14  How.,  307. 
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§  325.  Proceedings  for  Dismissal, 

If  the  appellant,  having  given  notice  of  appeal,  neglect  to  procure  or 
compel  the.  making  of  the  return,  or  of  an  amended  return,  in  due  time, 
he  will  be  liable  to  a  motion  for  dismissal.  His  only  mode  of  avoidiilg 
it,  will  be  to  obtain  an  order  for  extension  of  his  time  for  that  purpose, 
in  the  usual  manner. 

In  the  New  York  Common  Fleas,  this  proceeding  is  regulated  by 
special  rule  No.  1,  which  prescribes  that,  in  the  event  of  a  neglect  on 
the  part  of  the  appellant,  the  respondent  may  serve  a  notice  in  writing, 
requiring  it  to  be  done  within  ten  days,  and  that,  in  default  thereof,  he 
will  apply  to  the  general  term,  on  the  first  day,  for  an  order  dismissing 
the  appeal ;  on  proof  of  service  of  which,  and  of  a  non-compliance,  the 
oi"der  will  then  be  made,  without  further  notice,  unless  the  court  grant 
fui'ther  time. 

In  Couderi  vs.  Liaa^  11  How.,  264,  it  was  held,  that  an  order  might 
be  taken,  under  this  rule,  on  proof  of  service  of  notice  and  non-compli- 
ance, and  that  it  was  not  incumbent  upon  the  moving  party  to  show 
affirmatively,  that  the  time  limited  by  section  364,  had  previously 
expired.  Such  non-expiration  was,  it  was  held,  matter  of  defence,  to 
be  shown  in  opposition  to  the  motion. 

In  the  other  districts,  the  application  must  be  upon  the  usual  notice 
of  motion,  grounded  on  proof  that  the  time  pre8cril)ed  by  section  360 
has  expired,  and  that  no  return  has  been  filed.  If  the  appellant  require 
further  time,  he  should  show  his  reasons  for  asking  that  indulgence, 
affirmatively,  in  opposition  to  the  motion. 

When  an  order  of  this  nature  is  taken,  it  is  without  costs  to  either 
party.    See  section  371. 

The  appeal  will  also  be  subject  to  dismissal,  on  motion  by  tho 
respondent,  under  the  following  circumstances : 

When  the  notice  of  appeal  is  insufficient,  as  by  omitting  to  state  the 
grounds  of  appeal.  Oriawold  vs.  Van  Deicaen,  2  E.  D.  Smith,  178 ; 
Irtoin  vs.  Muir^  13  How.,  409 ;  3  A'bb.,  133 ;  Derby  vs.  Hannin^  5 
Abb.,  150;  15  How.,  32 ;  Waster  vs.  Ilopkina^  11  How.,  140  ;  likewise 
Morion  vs.  Glark^  11  How.,  498;  Schwartz  vs.  Bendd^  2  E.  D.  Smith, 
123 ;  Partridge  vs.  Thay^,  2  Sandf ,  227;  1  C.  R,  85. 

So  also,  when  the  notice  of  appeal  is  irregular,  in  which  case,  the  only 
proper  way  of  bringing  the  question  up  is  by  motion.  Nye  vs.  Ayres^ 
1  E.  D.  Smith,  532 ;  Partridge  vs.  Thayer^  supra.  In  some  of  the 
other  decisions,  however,  the  objection  of  insufficiency  was  allowed  to 
be  taken  on  the  hearing.  See  Derby  vs.  Hannin  ;  Webster  vs.  HopJchis  ; 
and  Schwartz  vs.  Bendel^  supra.  See  also  Cabre  vs.  Sturges^  below 
cited. 
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When  the  notice  of  appeal  has  been  served  after  the  time  prescribed 
by  statute.  Mills  vs.  Shidt,  2  E.  D.  Smith,  139.  When  not  apparent 
on  the  face  of  the  return,  this  objection  can  only  be  taken  by  motion. 
Or,  when  no  notice  is  annexed  to  the  return.  See  Cabre  v%,  SturgeSj  1 
Hilt.,  160. 

A  motion  for  this  purpose  should  be  made  to  the  special  term  of  the 
appellate  tribunal.  See  Ghriswold  vs.  Van  Deusen^  and  Irwin  vs.  Muir, 
&upra.  K  the  error  or  imperfection  be  patent  on  the  face  of  the  return, 
no  other  paper  will  be  necessary ;  if  not,  such  error  must  be  shovm  by 
a£Sdavit  in  the  usual  manner. 

In  SchermerJioTn  vs.  Golief^  however,  1  C.  E.  (N.  S.),  290,  it  was 
held,  that  where  it  was  clear  that  no  valid  appeal  had  ever  been  taken, 
the  remedy  of  the  defendant  was  to  treat  it  as  a  nidlity,  and  issue  exe- 
cution under  his  judgment,  and  a  motion  to  set  aside  the  appeal  was 
dismissed. 

§  326.  Noticing  and  Bringing  on  for  Hearing. 

Since  the  amendment  of  1862,  the  hearing  of  an  appeal,  in  cases  in 
which  a  new  trial  is  to  be  had  in  the  court  above,  differs  In  no  essential 
respect  from  an  original  hearing  in  that  court.  It  may  be  brought  to  a 
hearing  or  trial,  at  any  term  at  which  jury-trials  are  had,  on  the  same 
notice,  and  by  me$ins  of  the  same  note  of  issue  as  in  an  ordinary  action, 
the  date  of  issue  being  that  of  the  return  (section  364). 

But,  in  the  class  of  cases  in  which  the  appeal  is  still  heard  as  an 
appeal,  instead  of  coming  up  as  a  new  trial  of  the  cfise,  it  may  be 
brought  to  a  hearing,  at  a  general  term  of  the  appellate  court,  upon 
notice  by  either  party  of  not  less  than  eight  days  (section  364). 

When  the  judgment  below  has  been  collected,  it  may  be  conv^^t 
for  the  respondent  to  serve  simultaneously,  notice  of  an  application  for 
restitution.     See  below,  under  that  head. 

The  appeal  must  be  placed  upon  the  calendar,  for  which  purpose,  a 
note  of  issue,  in  the  usual  forni,  must  be  filed  with  the  clerk  of  that 
court. 

Once  placed  on  the  calendar,  it  remains  there  without  further  notice, 
until  finally  disposed  of.  In  the  New  York  Common  Picas,  a  separate 
calendar  of  these  cases  is  made.    See  special  rule  No.  5,  above  cited. 

But,  if  it  be  not  brought  to  a  hearing  before  the  end  of  the  second 
term,  the  court  is  then  to  dismiss  the  appeal,  unless  it  continue  it,  by 
special  order  for  cause  shown.  This  proceeding  is  taken  by  the  coort 
of  its  own  motion,  and,  if  the  parties  are  not  then  prepared  to  bring 
on  the  case  for  argument,  they  must  make  special  application  for  that 
purpose. 
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But  an  order  of  this  nature  cannot  properly  be  made,  when  a  further 
return  has  been  directed,  and  the  time  for  that  purpose  has  not  expired. 
If  made  under  these  circumstances,  it  will  be  a  nullity,  and  a  hearing 
may  be  compelled  by  mandamus.  See  The  People  vs.  County  Judge 
of  Clinton  County^  13  How.,  277. 

The  provision  that  the  appeal  must  be  heard  at  a  genei'al  term,  does 
not  apply  to  cases,  transferred  from  the  county  court,  to  the  Supreme 
Court,  by  reason  of  the  incapacity  of  the  county  judge,  as  provided  by 
section  30,  subdivision  13.  In  this  case,  the  appeal  must  be  heard  in 
the  first  instance  at  a  special  term,  the  judge's  decision  at  that  hearing 
being  reviewable  at  general  term,  in  the  usual-  manner.  Davie  vs. 
Stone^  16  How.,  538,  and  decisions  noticed  at  p.  540;  Sheldon  vs. 
Albiv^  8  How.,  305.  And  such  appeal  should  be  heard  in  the  same 
county,  and  no  other.      Wiles  vs.  Peck.  16  How.,  541. 

No  fresh  notice  of  argument  need  be  given,  when  the  appeal  is  not 
brought  on,  at  the  first  term  for  which  it  is^noticed  and  placed  on  the 
calendar.  A  default  may  be  taken  at  any  subsequent  term,  whilst  it 
remains  there,  without  any  further  notice.  Townaend  vs.  Keenwn^  2 
Hilt.,  544. 

Pending  the  appeal,  a  motion  may  be  made  for  any  special  purpose, 
Buch  as  the  appointment  of  a  guardian  ad  litem,  and,  if  made,  should  be 
brought  on  at  special  term.     Pieh  vs.  Ferris,  3  E.  D.  Smith,  567. 

The  appeal,  as  specially  provided  by  section  364,  is  to  be  heard  on 
the  original  papers,  nor  need  any  copy  be  furnished  for  the  use  of  the 
court.  The  court  may  refuse  to  hear  it,  unless  upon  the  original  return, 
or  on  a  properly  certified  copy.  See  Smith  vs.  Van  Brunt,  2  E.  D. 
Smith,  534.  In  the  New  York  Common  Pleas,  however,  a  fair  copy  of 
the  original  papers  may  be  furnished  for  the  use  of  the  court.  See 
special  rule  6,  of  that  tribunal,  above  cited.  An  appeal,  transferred  to 
the  Supreme  Court,  and  heard  at  special  term  in  the  first  instance, 
must  also  be  brought  on  on  the  original  papers.  See  Davis  vs.  Stone, 
16  How.,  538 ;   Wiles  vs.  Peck,  16  How.,  541. 

Either  party,  on  bringing  on  the  appeal,  may  take  a  judgment  of 
affirmance  or  reversal  by  default,  should  his  adversary  not  be  prepared, 
upon  the  call  of  the  case.  He  must,  of  course,  be  prepared  with  the 
usual  proof  of  service  of  notice.  See  Whitney  vs.  Bayard,  2  Sandf., 
634;  Oeraghty  vs.  Malone,  1  Sandf.,  734;  1  C.  E.,  94.  Bdlotny  vs. 
Alexander,  1  Sandf.,  734 ;  1  C.  E.,  64,  had  reference  to  the  then  existent 
practice,  under  the  Code  of  1848. 

If  taken,  such  a  default  can  only  be  opened,  on  motion,  in  the  usual 
manner,  on  terms  to  be  imposed  in  the  discretion  of  the  court.  Vide 
Tryon  vs.  Jetinings,  12  Abb.,  33 ;  22  How.,  421. 

A  default,  taken  in  the  county  court,  on  appeal  from  a  justice's 
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decision,  can  only  bo  opened,  on  motion,  in  that  tribunal.  The  judg- 
ment thus  Biifiered,  cannot  be  reviewed  by  the  Supreme  Court,  on 
appeal,  the  jurisdiction  of  that  tribunal  being  strictly  appellate,  and 
only  extending  to  decisions  made  after  a  hearing  of  both  parties.  Dorr 
vs.  Birge^  6  How.,  323 ;  1  C.  E.  (N.  S.),  74.  See,  however,  below,  as  to 
power  of  opening  a  default  taken  before  a  justice. 

On  motion  to  set  aside  a  default  suffered,  the  court  will  require  a 
sufficient  excuse  to  be  shown.  Townscnd  vs.  Keenan^  2  Hilt.,  544. 
And,  where  an  affirmance  has  been  regularly  taken,  the  appellant  may 
be  required  to  show  that  the  case  presents  a  meritorious  question. 
Tryon  vs.  Jennin^a^  22  How.,  421 ;  12  Abb.,  33. 

The  New  York  Common  Pleas  will  not  regard  the  engagements  of 
counsel  elsewhere,  as  a  sufficient  excuse  for  neglecting  to  appear  and 
argue  the  appeal,  when  called  on  in  its  order.     See  last  case. 

Prior  to  the  amendment  of  these  rules  in  1857,  that  tribunal  required 
these  appeals  to  be  brought  on  on  written  arguments  and  points,  in  all 
cases,  and  an  oral  argument  was  not  allowed,  except  upon  leave,  to  be 
applied  for  at  chambers.  In  that  year,  the  practice  was  entirely 
changed,  and  such  appeals  were  directed  to  be  heard  orally.  See  rule 
of  28th  September,  1857,  above  cited. 

No  lengthened  argument  is,  however,  allowed,  the  parties  being  con- 
nned  to  a  brief  statement  of  the  facts  and  points  involved,  and  the 
authorities  cited,  unless  the  court  shall  otlierwise  direct. 

Although  written  arguments  are  no  longer  allowed,  it  will  be  expe- 
dient to  have  written  points  prepared  and  handed  in,  in  case  the  court 
should  not  decide  upon  the  spot,  but  tak6  the  case  under  advisement 
See,  as  to  the  propriety  of  this  course,  Agreda  vs.  FauSberg^  3  E,  D. 
Smith,  178. 

§  327.  Heariiig  and  its  Incidents. 

Irrespective  of  the  hearing,  by  new  trial,  in  the  court  above,  which, 
being  in  the  nature  of  a  trial  in  that  court,  is  governed  by  totally  dif- 
ferent principles ;  three  descriptions  of  hearing  are  provided  for  by 
section  366,  as  above  cited,  in  cases  which  are  still  brought  up  by  way 
of  regular  appeal. 

1.  The  hearing,  by  way  of  appeal,  on  the  return  only. 

2.  The  hearing,  in  respect  of  extraneous  errors,  made  patent  by  sep- 
arate affidavits,  partaking  rather  of  the  character  of  a  motion  to  set 
aside  a  judgment  unduly  taken. 

3.  The  hearing  on  affidavit,  excusing  the  default  of  the  defendant, 
being  in  the  nature  of  a  motion  to  open  an  inquest,  and  for  a  new  trial 
in  the  court  below. 
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All  three,  thouglx  different  in  their  nature,  comenp  for, argument 
upon  the  appeal  as  taken,  and  all  must  be  disposed  of,  at  the  same  time, 
and  upon  the  same  hearing.  The  appellant  cannot  be  required  to  bring 
up  the  different  questions  separately,  at  different  times.  Cook  vs.  Swift^ 
18  How.,  454;  10  Abb.,  212. 

Where,  since  the  decision  in  the  court  below,  the  law,  on  the  subject 
brought  in  question,  has  been  changed,  the  case  will  be  governed  by 
that,  existent  at  the  time  of  the  decision  appealed  from.  The  case  will 
not  be  tried  de  novo^  by  the  appellate  tribunal,  as  before  the  Code. 
Pniyn  vs.  Tyler^  18  How.,  331.  It  may  probably  be  held,  however, 
that  this  principle  does  not  apply  to  cases  brought  up  by  way  of  new 
trial  in  the  court  above. 

The  practice  of  entering  a  judgment  below,  by  stipulation,  and  with- 
out prejudice,  is  condemned,  in  Wing  vs.  New  York  and  Erie  Railroad 
C<yiiipany^  1  Hilt.,  235.  In  such  cases,  the  judgment  will  be  held  final 
and  conclusive  on  questions  of  fact,  unless  clearly  ag€dnst  the  weight  of 
evidence. 

However  erroneous  the  judgment  may  be,  as  regards  his  interests,  no 
.relief  can  be  granted,  on  the  hearing,  to  any  party  who  has  neglected 
to  appeal  from  it  in  due  form.  A  respondent,  who  has  neglected  to 
iserve  a  cross  appeal,  can  only  take  a  simple  affirmance  of  the  judgment, 
though  the  case  would  have  justified  a  larger  recovery  than  was  awarded 
to  him.  Glaaaner  vs.  Wheaton^  2  E.  D.  Smith,  352 ;  Geraud  vs.  Stagg^ 
4  E.  D.  Smith,  27  (33) ;  10  How.,  369. 

Tlie  hearing  of  the  appeal,  when  had,  is  less  technical  in  its  nature 
than  that  in  the  courts  of  higher  jurisdiction,  and  less  bound  by  strict 
and  positive  rules. 

Judgment  is  to  be  given,  according  to  the  justice  of  the  case,  without 
regard  to  technical  errors  or  defects,  which  do  not  affect  the  merits. 

The  court  may  affirm  or  reverse  the  judgment  below,  in  whole  or  in 
part. 

And  as  to  any  or  all  of  the  parties. 

And  such  affirmance  or  reversal  may  be  for  errors  of  law  or  of  fact 

(a.)   DiSREGAKD   OF   TECHNTCALniES. 

Tliis  rule  cannot  be  extended  to  points,  which  involve  a  failure  on  the 
part  of  the  court  below  to  acquire  jurisdiction  of  the  cause  or  of  the  par- 
ties. See  decisions  on  this  subject,  already  cited,  in  book  I.,  chapter 
VI.,  section  23.  When  the  objection  goes  to  the  jurisdiction  of  the  court 
to  entertain  the  action,  it  would  seem  to  be  fatal,  in  all  cases.  When  it  is 
of  a  merely  personal  nature,  as  that  of  insufficient  service,  or  the  like, 
it  may,  however,  be  waived  by  appearance,  and  pleading  to  the  mrerits 
without  objection,  but  not  otherwise.     See  cases  there  cited. 
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A  judgment  rendered  on  election  day,  in  a  cause  previouslj  tried, 
was  sustained,  in  Mice  vs.  Mead^  22  How.,  445. 

Tlie  principle  of  the  disregard  of  technical  errors,  has  been  carried  out 
in  the  following  cases : 

Objections  as  to  the  mode  of  summoning  and  constitution  of  the  jury, 
when  not  made  in  due  form  at  the  trial  below,  cannot  be  raised  on 
appeal.  Mayor  of  Neio  York  vs.  Mason^  4  E.  D.  Smith,  142 ;  1  Abb., 
344 ;  Clark  vs.  Van  Yranckm^  20  Barb.,  278 ;  Cook  vs.  Ritter^  4  E.  D. 
Smith,  253.  So  also,  as  to  a  refusal  to  order  a  jury,  on  motion  of  the 
defendant,  in  the  absence  of  the  plaintiff,  and  where  the  fonuer  had 
subsequently  allowed  the  trial  to  proceed  without  objection.  Shannon 
vs.  Kennedy^  1  E.  D.  Smith,  346.  See  likewise,  as  to  conduct,  amount- 
ing to  a  waiver  to  the  right  of  trial  by  jury,  Bdbcoek  vs.  HUl^  35 
Barb.,  52. 

In  Baker  vs.  Simnwtis^  29  Barb.,  19S,  the  court  refused  to  set  aside 
a  verdict,  on  the  ground  of  an  unauthorized  interference  on  the  part 
of  the  constable  in  charge,  but  which  appeared  to  have  been  disre- 
garded. 

In  27ie  Mayor  of  Neto  York  vs.  Ma^son^  above  cited,  a  reversal  was 
refused,  on  the  ground  that  the  justice  had  erroneously  assumed  the 
power  of  striking  out  a  defence  on  motion,  where  no  injury  had,  in 
fact,  resulted  to  the  defendant  from  the  ruling. 

So  likewise,  where  the  return  showed  a  special  finding  of  fact,  upon 
sufficient  evidence,  exclusive  of  other  testimony,  improperly  received, 
but  really  unimportant.  Martin  vs.  Garrett,  4  E.  D.  Smith,  346.  But 
it  is  only  in  a  very  clear  case,  that  the  court  will  apply  this  principle 
of  disregarding  testimony  illegally  received.  See  Main  vs.  Eagle,  1 
E.  D.  Smith,  619. 

So  also,  as  to  a  variance  between  the  pleadings  and  the  proof.  Brigg^ 
vs.  Eva7i8,  1  E.  D.  Smith,  192 ;  Cushingham  vs.  PhiUipa,  1  E.  I). 
Smith,  416.  Or  a  defect  in  pleading.  HaU  vs.  McKechnU,  22 
Barb.,  244. 

So  also,  where  the  justice  had  exceeded  his  power,  in  assuming  to 
open  a  default,  on  the  ground  that  it  was  taken  by  mistake ;  and,  on  a 
retrial  of  the  case  before  him,  substantial  justice  had  been  done.  Scran- 
ton  vs.  Levy,  1  Hilt,  261 ;  4  Abb.,  21. 

So  also,  the  adjudication  below  will  not  be  interfered  with,  where  an 
error,  originally  committed,  has  been  waived,  or  tlie  defect  cured,  in 
the  subsequent  progress  of  the  triaL  Be  Benedetti  vs.  Mofichifi,  1 
Hilt.,  213 ;  Mayor  of  New  York  vs.  Ch^em,  1  Hilt.,  393 ;  Breidert  vs. 
Vincefiit,  1  E.  D.  Smith,  542.  Or  by  the  subsequent  appearance  of  the 
defendant,  without  objection.  Seymour  vs.  Bradjidd,  35  Barb.,  49. 
•   And  irregularities  will  be  waived,  if  committed  with  the  consent  or 
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on  the  motion  of  the  appellant.  Mason  vs.  Campbell^  1  Hilt.,  291 ; 
liedfield  vs.  Florence,  2  E.  D.  Smith,  339 ;  Nellis  vs.  McCarn,  35 
Sarb.,  115.  Or  where  the  latter  has  omitted  to  object  in  due  season, 
and  allowed  the  trial  to  proceed.  Cornell  vs.  Bennett,  11  Barb.,  657  ; 
J^airbanks  vs.  CorlieSy  3  E.  D.  Smith,  582;  1  Abb.,  150.  See  also,  as 
to  variance  between  the  summons  and  complaint,  beings  waived  by 
pleading  to  the  merits,  without  objection  at  the  time,  JSandman  vs. 
Ga?nile,  4  E.  D.  Smith,  463. 

Nor  will  questions  of  mere  irregularity,  not  aifecting  the  merits,  be 
considered  on  appeal.  They  should  be  brought  up  upon  motion. 
Mills  vs.  ShuU,  2  E.  D.  Smith,  139 ;  JVye  vs.  Ayres,  1  E.  D.  Smith, 
532  ;  Partridge  vs.  Thayer,  2  Sandf.,  227  ;  1  C.  K.,  85. 

Errors  committed  at  the  trial,  where  not  objected  to  at  the  time,  so 
as  to  give  opportunity  for  the  defect  to  be  cured,  or  where  not  stated 
on  the  notice  as  grounds  of  appeal,  will  not  be  considered  on  the  hear 
ing,  or  form  ground  for  reversal.  Stem  vs.  Drinher,  2  E.  D.  Smith, 
401 ;  Lee  vs.  Schmidt,  1  Hilt.,  537 ;  6  Abb.,  183 ;  Hunt  vs.  Iloboken 
Land  and  Improvement  Company,  1  Hilt.,  161 ;  Heim,  vs.  Wolf,  1 
E.  D.  Smith,  70  ;  Frost  vs.  Hanford,  1  E.  D.  Smith,  540 ;  Ranney  vs. 
Crwynne,  3  E.  D.  Smith,  59 ;  BouiUier  vs.  Wermicke,  3  E.  D.  Smith, 
310 ;  Donohue  vs.  Henry,  4  E.  D.  Smith,  162  ;  Duffy  vs.  Thompson, 
4  E.  D.  Smith,  178  ;  Fenn  vs.  Timpson,  4  E.  D.  Smith,  276  ;  Avogadro 
vs.  Bull,  4  E.  D.  Smith,  384 ;  Dennistoun  vs.  McAllister,  4  E.  D. 
Smith,  729  ;  Tibbets  vs  Percy,  24  Barb.,  39  ;•  Hall  vs.  McKechnie,  22 
Barb.,  244 ;  Smith  vs.  Hill,  22  Barb.,  656 ;  Austin  vs.  Bums,  16 
Barb.,  643 ;  McEachron  vs.  Bandies,  34  Barb.,  301.  See  also,  as  to 
presumption,  in  relation  to  the  mode  of  taking  an  objection,  when  not 
clearly  apparent.  Bellows  vs.  Sackett,  15  Barb.,  96. 

See  generally,  as  to  the  principle  of  disregarding  technical  or  imma- 
terial  errors,  where  substantial  justice  has  been  done  on  the  hearing 
below,  BuHnett  vs.  Gvyynne,  2  Abb.,  79 ;  Harper  vs.  Leal,  10  How., 
276 ;  Spencer  vs.  Saratoga  and  Washington  Bailroad  Company,  12 
Barb.,  382 ;  B'^ick  vs.  Waterbury,  13  Barb.,  116 ;  Doolittle  vs.  Eddy, 
7  Barb.,  74 ;  Cole  vs.  Stevens,  9  Barb.,  676 ;  6  How.,  424 ;  Bort  vs. 
Smith,  5  Barb.,  283 ;  Dunkh  vs.  Kocker,  11  Barb.,  387 ;  McEachron 
vs.  Bandies,  34  Barb.,  301. 

Although  the  general  rule  requires  that  every  reasonable  intendment 
should  be  made  in  favor  of  the  judgment  of  the  court  below,  yet, 
where  the  return  does  not  show  evidence  sufficient  to  sustain  the  judg- 
ment, the  omission  of  the  justice  to  certify  that  It  contains  all  the  evi- 
dence had  before  him,  will  not  warrant  the  presumption  that  there  was 
other  and  sufficient  testimony  given,  to  warrant  the  judgment.  CaUi- 
gan  vs.  Mix^  12  How,,  495.    N.  B. — Word  "  not"  omitted  in  head-note. 
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(}.)  Erbobs  Beyiewable. 

Under  Bection  366,  as  above  referred,  the  appellate  court  maj,  on  the 
appeal,  reverse  the  judgment,  for  errors  of  law  or  of  fact  apparent  on 
the  return.  The  review  in  respect  of  extraneous  errors  of  the  latter 
description  will  be  considered  below. 

It  may  be  convenient  to  notice,  shortly,  some  of  the  recent  decisions 
as  to  those  two  classes  of  errors,  without,  of  course,  professing  to  go  into 
an  exhaustive  discussion  upon  the  subject. 

(c.)  Erboss  op  Law- 

The  refusal  of  a  nonsuit,  where  proper  to  be  granted,  is,  of  conrse, 
error  of  law,  for  whicli  a  reversal  will  be  awarded.  JFbx  vs.  Decker,  3 
E.  D.  Smith,  150  ;  JFales  vs.  McKeon^  2  Hilt,  53.  So  likewise,  where 
error  has  been  committed  in  the  justice's  charge.  HaUoran  vs.  ^ew 
York  and  Erie  Bailroad  Company^  2  E.  D,  Smith,  257  (258). 

So  also,  as  to  the  improper  admission  or  rejection  of  material  evi- 
dence.  Bdden  vs.  Nicolay^  4  E.  D.  Smith,  14 ;  MoAllieier  vs.  Sexton, 
4  E.  D.  Smith,  41 ;  Main  vs.  Eagle,  1  E.  D.  Smith,  619 ;  Bahn  vs.  Van 
Daren,  1  E.  D.  Smith,  411 ;  Baymond  vs.  Bichardson,  4  E.  D.  Smith, 
171 ;  Warren  vs.  Van  Pdt,  4  E.  D.  Smith,  202  ;  Eealey  vs.  Kindey,  4 
E.  D.  Smith,  286  ;  Stewart  vs.  Bock,  1  Hilt.,  122 ;  Wiggins  vs.  WaU<ice, 
19  Barb.,  338  ;  Bivara  vs.  Ohio,  3  E.  D.  Smith,  264. 

But  the  admission  of  irrelevant  testimony  may  be  disregarded,  where 
the  decision  is  correct.  Martin  vs.  Gai^ett,  4  E.  D.  Smith,  346  ;  Co*- 
tree  vs.  Gavelle,  4  E.  D.  Smith,  425  ;  Moore  vs.  Somerindyke,  1  Hilt., 
199.  Nor  will  the  exercise  of  discretion,  as  to  the  admission  of  further 
witnesses,  after  the  party  has  rested  his  case,  be  made  the  subject  of 
review.  Silverman  vs.  Forman,  3  E.  D.  Smith,  322  ;  Beed  vs.  Barber, 
3  C.  K.,  160 ;  HarpeU  vs.  Curtis  1  E.  D.  Smith,  78 ;  Hetdcnkeimer  va 
WiUon,  31  Barb.,  636. 

Nor  will  such  exercise  be  interfered  with,  in  other  matters,  where  no 
positive  eri'or  of  law  has  been  committed,  or  where  no  prejudice  has 
resulted  to  the  parties,  as  in  the  granting  of  an  amendment  iu  the  pro- 
cess. Cooper  vs.  Bififiey,  2  Hilt.,  12  ;  6  Abb.,  380 ;  Orser  vs.  Gross- 
man, 4  E.  D.  Smith,  443  ;  11  How.,  520. 

The  denial  of  an  adjournment,  during  the  progress  of  the  trial,  will 
not  be  ground  for  revereal.  Matthews  vs.  Festd,  2  E.  D.  Smith,  90 ; 
Giberto7h  vs.  Ginoechio,  1  Hilt.,  218 ;  Banney  vs.  Gtcyntie,  3  E.  D. 
Smith,  59 ;  Story  vs.  Bishop,  4  E.  D.  Smith,  423.  Or,  such  denial, 
when  it  is  applied  for  on  motion,  Ir^roy  vs.  Nathan,  4  E.  D.  Smith,  68. 
And,  generally,  mere  matters  of  practice  in  the  court  below  will  not  be 
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reviewed  on  appeal.  MiicheU  vs.  MenMe^  1  Hilt.,  142 ;  Brown  vs. 
Jones,  1  Hilt.,  204 ;  8  Abb.,  80. 

When  the  pleadings  are  insuflEicient,  or  do  not  conform  to  the  proof, 
it  is  the  duty  of  the  justice  to  grant  an  amendment,  and  the  refusal  may 
be  error.  Turch  vs.  jRichmond,  13  Barb.,  533  ;  Doughty  vs.  Crozier,  1 
Hilt.,  411 ;  Sfnith  vs.  Mitten,  13  How.,  325.  But,  when  a  motion  was 
made  upon  the  trial,  to  amend  by  adding  a  new  defence,  a  denial  of  it 
'was  sustained.     TattershaU  vs.  Hass,  1  Hilt.,  56. 

In  Lowber  vs.  Childs,  2  E.  D.  Smith,  577 ;  1  Abb.,  415,  it  was  held 
that  the  provisions  of  the  Code  as  to  parties,  extended  to  these  casesj 
and  that  a  refusal  to  bring  in  a  necessarj'  party  was  error.  See  also 
Agreda  vs.  FavJherg,  3  E.  D.  Smith,  178.  See,^^r  contra,  Webster  vs. 
Hopkins,  11  How.,  140 ;  and  Oates  vs.  Ward,  17  Barb.,  424,  there 
referred  to. 

Proceeding  with  the  action,  where  there  has  been  a  failure  to  acquire 
jurisdiction,  will  of  course  be  error.  As,  where  a  long  summons  has 
been  issued  against  a  non-resident,  Robinson  vs.  West,  M  Barb.,  307 ; 
WiUins  vs.  Wheeler,  28  Barb.,  669  ;  17  How.,  93  ;  8  Abb.,  116.  So 
also,  as  regards  an  attachment  irregularly  granted,  Churchill  vs.  Marsh, 
4  E.  D.  Smith,  369 ;  2  Abb.,  219  ;  McCdbe  vs.  Doe,  2  E.  D.  Smith,  64 ; 
Osterstock  vs.  Lent,  1  Hilt.,  158 ;  Marsh  vs.  Canty,  14  Abb.,  237. 

Or  where  a  short  summons  has  been  issued,  without  proper  proof 
or  security.  Davidson  vs.  Hutchi^is,  1  Hik.,  123 ;  Sperry  vs.  Major, 
1  E.  D.  Smith,  361 ;  Allen  vs.  Stone,  9  Barb.,  60.  See  also,  as  to  the 
inaproper  issue  of  an  ordinary  summons,  Cooper  vs.  JBall,  14  How., 
295 ;  or  of  a  long  summons,  in  New  York,  at  the  suit  of  a  non- 
resident, without  proper  security,  Palmer  vs.  Modler,  2  Hilt.,  421 ;  19 
How.,  322 ;  9  Abb.,  20,  note. 

But  this  class  of  objections,  as  to  the  irregular  issue  or  service  of 
process,  are  all  capable  of  waiver,  where  the  defendant  has  appeared 
and  pleaded  to  the  merits,  without  raising  the  point,  by  preliminary 
objection,  or  plea  in  abatement.  See  Bray  vs.  Andreas,  1  E.  D.  Smith, 
387;  Sperry  vs.  Major,  1  E.  D.  Smith,  361 ;  Montieth  vs.  Cash,  1  E. 
D.  Smith,  412;  10  L.  O.,  348;  Cushingham  vs.  Phillips,  1  E.  D. 
Smith,  416 ;  Andrews  vs.  Thorp,  1 E.  D.  Smith,  615  ;  Miln  vs.  Russell, 
3  E.  D.  Smith,  303 ;  IngerscU  vs.  GiMies,  3  E.  D.  Smith,  119 ;  Agreda 
vs.  Favlherg,  3  E.  D.  Smith,  178 ;  Robinson  vs.  West,  1  Sandf.,  19 ; 
Aldrich  vs.  Ketchum,  3  E.  D.  Smith,  577 ;  Dempsey  vs.  Paige,  4  E.  D, 
Smith,  218 ;  Bandman  vs.  Gamble,  4  E.  1).  Smith,  463 ;  Gossling  vs. 
Broach,  1  Hilt.,  49 ;  Brown  vs.  Jones,  1  Hilt.,  204 ;  3  Abb.,  80.  See, 
however,  AUen  vs.  Stone,  9  Barb.,  60. 

Where  an  action  had  been  brought  in  one  of  the  New  York  Dis- 
trict Courts,  on  a  judgment,  without  leave  of  the  court,  the  judgment 
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was  reversed.  See  Mills  vs.  WinsloWj  2  E.  D.  Smith,  18 ;  3  C.  R, 
Judgment  will  also  be  void,  if  neither  party  to  the  suit  resides  within 
the  jurisdiction.  Snyder  vs.  Ooodrichj  2  E.  D.  Smith,  84:,  But  this 
objection  would  seem  to  be  capable  of  waiver.  See  Fairbanks  vs. 
Corlies,  3  E.  D.  Smith,  682 ;  1  Abb.,  150. 

A  reversal  will  be  proper,  where  the  suit  has  been  commenced,  for 
an  amount  exceeding  that  for  which  the  justice  has  jurisdiction.  SeL- 
linger  vs.  Fordy  14  Barb.,  250.  Or,  where  the  judgment  has  been 
taken  by  default,  on  an  erroneous  return  as  to  service  of  process,  none 
having  in  fact  been  made.     Fitch  vs.  Devlin^  15  Barb.,  47. 

So  also,  where  the  justice  has  proceeded,  after  it  was  apparent  that 
the  title  to  land  necessarily  came  into  question.  Main  vs.  Cooper,  26 
Barb.,  468.  See,  however,  as  to  cases  where  title  is  not  set  up  or  con- 
troverted on  the  pleadings,  Adanxs  vs.  Rivera^  11  Barb.,  390  ;  Bellows 
vs.  Sackett^  15  Barb.,  96  ;  Browne  Y&.>SooJield,  8  Barb.,  239. 

Where,  on  its  appearing  that  the  justice  is  disqualified  to  try  it,  he 
refused  to  dismiss  the  action,  the  judgment  was  reversed.  Carrington 
vs.  Andrews^  12  Abb.,  348.  So  also,  where  the  trial  had  taken  place 
before  the  justice  of  another  district,  without  his  authority  to  hear  the 
case  appearing  upon  the  return.     Reed  vs.  Warth,  2  Hilt.,  281. 

On  the  defendant's  failure  to  appear,  it  will  be  error  for  a  judge  in 
the  country  districts,  as  formerly  in  New  York,  to  give  judgment  for 
?he  plaintiflf,  unless  he  proves  his  case  by  sufiicicnt  evidence.  MuscgU 
rs.  Miller^  1  C.  K.,  53 ;  Perkins  vs.  Stebbins^  29  Barb.,  523  ;  Alburtis 
Ts.  McCready,  2  E.  D.  Smith,  39 ;  Howard  vs.  Brown,  2  E:  D.  Smith, 
'i47 ;  Jones  vs.  Pridham,  3  E.  D.  Smith,  155  ;  McCoUum  vs.  McClare^ 
I  Hilt.,  140 ;  3  Abb.,  106.  So  also,  where,  on  a  special  defence  being 
overruled  at  the  trial,  the  court  goes  on  and  gives  judgment  on  the 
pleadings,  witliout  proof  of  the  plaintiff's  case.  Raynumd  vs.  Traffam, 
12  Abb.,  52.  In  the  New  York  district,  however,  the  plaintiff  may 
now  take  judgment  by  default,  on  his  complaint,  if  verified,  as  in  the 
higher  courts.  See  also,  as  to  the  efiect  of  a  special  plea,  by  way  of  ad- 
mission of  the  plaintiff's  case,  where  no  evidence  is  offered  on  either 
side.     Gregory  vs.  Trainer,  4  E.  D.  Smith,  58. 

If  there  has  been  in  any  manner  a  mistrial  of  the  cause,  on  points 
affecting  the  jurisdiction,  or  working  injury  to  either  party,  it  will  be 
ground  for  reversal. 

As,  where  a  jury  trial,  when  duly  demanded,  has  been  refused.  Meeeh 
vs.  Brown,  1  Hilt.,  257 ;  4  Abb.,  19  ;  Mead  vs.  Dwrragh,  1  Hilt,  395. 
Or,  where  a  challenge  for  principal  cause  has  been  improperly  over- 
ruled.    HatJiaway  vs.  Helmer,  25  Barb.,  29. 

Or,  where  the  case  has  been  improperly  adjourned,  or  has  fallen 
through,  by  the  non-attendance  of  the  parties  on  an  ac(jonmed  hearing. 
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JPech  vs.  Andrews^  32  Barb.,  445  ;  AherhaU  vs.  Roach^  3  E.  D.  Smith, 
345  ;  11  How.,  95  ;  The  Mayor  of  New  York  vs.  Huaaon,  2  Hilt,  7 ; 
Xynsky  vs.  Prendergast^  2  E.  D.  Smitli,  43  ;  Redfidd  vs.  Florence^  2 
E.  D.  Smith,  339 ;  Hoga^i  vs.  Baker,  2  E.  D.  Smith,  22 ;  Wight  vs. 
McCluve,  3  E.  D.  Smith,  316 ;  Norris  vs.  BleaUey,  1  Hilt.,  90 ;  3 
Al)b.,  107.  See,  as  to  the  right  to  refuse  an  adjournment  when  applied 
for,  Matthews  vs.  Festel,  2  E.  D.  Smith,  90  ;  PoUock  vs.  Ehle,  2  E.  D. 
Smith,  541 ;  Story  vs.  Bishop,  4  E.  D.  Smith,  423. 

So  likewise,  where,  after  the  defendant  had  made  inquiry,  and  had 
been  told  there  was  no  such  case,  and  allowed  to  leave  the  court,  the 
justice  subsequently  proceeded.  Murling  vs.  Grote,!  Hilt.,  116;  3 
Abb.,  109.  Or,  where  the  case  had  been  placed  on  the  calendar  on 
the  wrong  day.  McCoUum  vs.  McClar^,  1  Hilt,  140 ;  3  Abb.,  106  ; 
Kelly  vs.  Brower,  1  Hilt.,  514. 

Or,  where  the  justice  decided  the  cause,  before  the  summing  up  of 
counsel  was  closed.  Preiitiss  vs.  Sprague,  1  Hilt.,  428.  See  also,  as 
to  restricting  a  party  in  his  defence,  Allen  vs.  Stone,  9  Barb.,  60. 

Where  the  return  is  wholly  insufficient,  it  will  be  error  to  render 
judgment  upon  it.  Spring  vs.  Baker,  1  Hilt.,  526  ;  Ileidenheinier  vs. 
Lyon,  3  E.  D.  Smith,  54 ;  Cabre  vs.  Stnrgea,  1  Hilt.,  160.  So  also, 
"where  the  return,  as  made,  does  not  show  an  essential  prerequisite,  as 
the  giving  of  a  bond,  in  a  suit  on  a  lost  note.  Desmond  vs.  Rice^  1  Hilt, 
530.  But,  where  the  question  arose,  as  to  whether  the  plaintiflf  was  or 
was  not  absent  on  the  return  of  the  verdict,  it  was  held  that,  to  make 
such  absence  available  as  ground  of  error,  it  must  be  affirmatively 
stated  on  the  return.  McEachron  vs.  Randies,  34  Barb.,  301.  See, 
however,  Douglass  vs.  Blackman,  14  Barb.,  381. 

As  to  the  presumption  in  favor  of  the  regularity  of  the  proceedings 
below,  vide  Beattie  vs.  Qua,  15  Barb.,  132 ;  The  Mayor  of  New  York 
vs.  Syatt,  3  E.  D.  Smith,  156. 

In  Monifort  vs.  Hughes,  3  E.  D.  Smith,  591,  it  was  held  to  be  error 
to  receive  a  plea  to  the  merits,  after  an  inquest  against  the  defendant 
had  actually  been  commenced ;  and  the  judgment  was  reversed  for  mis- 
trial. 

A  judgment,  rendered  after  the  expiration  of  the  time  limited  by 
Btaiute,  will  be  erroneous,  and  cannot  stand.  Berrian  vs.  Olmstead,  4 
E.  D.  Smith,  279  ;  Seaman  vs.  Ward,  1  Hilt,  52  ;  Wisenum  vs.  Panama 
Railroad  Company,  1  Hilt,  300  ;  Kane  vs.  Dulex,  3  E.  D.  Smith,  127. 
But  where,  after  trial,  the  cause  had  been  adjourned  over  by  consent 
for  argument,  it  was  held  that  the  statutory  time  ran,  from  the  con- 
clusion of  such  argument,  and  not  from  the  day  of  actual  trial.  Heidr 
enAeimer  vs.  Wilson,  31  Barb.,  636. 

The  awarding  of  final  judgment,  on  the  decision  of  a  demurrer, 
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without  giving  the  party  the  opportunity  to  amend,  was  held  to  be 
error,  in  Glasae  vs.  KeuUen^  3  Abb.,  100. 

So  also,  the  awarding  of  judgment  against  several  defendants  for  a 
joint  tort,  where  some  of  them  have  not  been  served,  has  been  held  to 
be  error,  and  that,  being  an  entire  judgment,  it  cannot  be  partially 
reversed,  but  the  whole  must  fall.  FarreU  vs.  CalkinSj  10  Barb.,  34r8. 
This  position  is  controverted,  however,  and  it  has  been  held  that^  in 
the  case  of  a  judgment  of  tliis  nature,  a  separate  appeal  is  maintainable, 
by  any  one  defendant,  separately,  and  that,  on  such  appeal^  a  several 
reversal  may  be  awarded  in  favor  of  the  defendant  so  appealing,  the 
judgment  standing  as  to  the  others.  See  Geraud  vs.  Siagg^  4  £.  D. 
Smith,  27 ;  10  How.,  369. 

So,  also,  a  judgment  has  bfeen  held  to  be  erroneous,  where  different 
sums  had  been  awarded,  by  way  of  separate  damages,  against  co-defend- 
ants, guilty  of  trespass  by  a  joint  act.  Turner  vs.  McCarthy^  4  E.  D. 
Smith,  247. 

The  awarding  of  judgment  for  the  whole  claim  of  the  plaintiff,  with 
out  giving  due  credit  for  a  deduction,  justly  claimable  by  the  defend- 
ant, will  be  error.  Hibbard  vs.  Stewart^  1  Hilt.,  207.  Or  the  dividing 
of  a  loss  between  the  parties,  in  respect  of  which  a  counter-claim  is 
made,  without  adjudication  upon  its  validity.  Prentiss  vs.  Sprague^ 
1  Hilt.,  428. 

A  refusal  to  allow  the  plaintiff  to  discontinue,  on  his  offer  to  do  so 
in  due  time,  before  the  case  is  finally  submitted,  is  error.  Bidwell 
vs.  Weeks,  2  Hilt.,  106.  See  also  Nixrris  vs.  BleaJdey^  1  Hilt,  90 ;  3 
Abb.,  107. 

On  appeal  to  the  general  term  of  the  Marine  Court,  a  simple  reversal 
of  judgment  in  favor  of  the  plaintiff,  groimded  on  a  surmountable 
defect  of  proof,  will  not  be  proper.  A  new  trial  should  be  awarded, 
unless  it  be  apparent  that  the  plaintiff  cannot  recover,  on  any  possible 
state  of  proofe.  The  judgment,  though  erroneous,  is  not,  however, 
final,  in  such  a  sense  as  to  be  reviewable,  on  appeal  to  the  Common 
Pleas.  Hone  vs.  Joslien,  2  Hilt.,  453 ;  17  How.,  338 ;  9  Abb.,  193. 
The  return  was,  however,  sent  back  to  the  court  below,  with  instruc- 
tions to  render  the  proper  judgment.  See  same  course  pursued  in 
Joxtrneay  vs.  BracJdey^  1  Hilt.,  447. 

In  Irwin  vs.  Lawrence,  however,  1  Hilt.,  352,  a  reversal  was  granted 
on  the  same  ground.  See  likewise,  as  to  costs,  EUert  vs.  Kelly^  4  E. 
D.  Smith,  12  ;  10  How.,  392. 

In  Edgertan  vs.  Fitzgerald^  9  Abb.,  193,  note,  a  judgment  (by  the 
Marine  Court,  general  term)  irregularly  entered,  in  consequence  of  an 
improper  disposition  of  the  case  on  the  original  hearing  below,  was 
reversed 
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{d.)  Questions  of  Fact,  Apparent  on  Kecord. 

Ab  a  general  rule,  a  justice's  decision,  upon  any  question  of  fact, 
'where  there  is  any  evidence  to  support  it,  will  be  held  conclnsive,  even 
though  the  appellate  court  may  differ  in  its  vievrs,  as  to  the  weight  of 
conflicting  te^imony.  The  same  rule  holds  good  as  with  respect 
to  the  verdict  of  a  jury,  or  the  decision  of  the  court,  or  of  a  referee, 
upon  a  question  of  fact.  See  JSort  vs.  Smith,  5  Barb.,  283 ;  Spen<:er 
vs.  Saratoga  and  Washington  Railroad  Company,  12  Barb..  382 ;  Buck 
vs.  Waterbury,  13  Barb.,  116 ;  DoolitUe  vs.  Eddy,  7  Barb.,  74 ;  CoU 
vs.  Stevens,  9  Barb.,  676  ;  6  How.,  424  ;  Dunkle  vs.  Kocker,  11  Barb., 
387 ;  Adsit  vs.  Wilson,  7  How.,  64 ;  Kasson  vs.  Mills,  8  How.,  377; 
Morris  vs.  Third  Avenue  Railroad  Company,  23  How.,  345. 

The  rule  is  thus  stated  in  Rivara  vs.  Ohio,  3  E.  D.  Smith,  264 : 
*'  Where  there  is  evidence  in  support  of  the  finding  of  the  justice,  and 
no  such  amount  of  countervailing  evidence,  as  warrants  a  conclusion 
that  the  justice  has  been  governed  by  bias,  partiality,  or  other  impropei 
motive,  or  has  acted  under  a  misapprehension  or  mistake ;  or,  unlesp. 
there  be  a  plain  state  of  the  proof,  which  would  warrant  the  court  in 
setting  aside  the  verdict  of  a  jury,  as  against  evidence,  the  judgment 
below  will  not  be  interfered  with."  See  also  Galoupeau  vs.  Ketchum,^ 
3  E.  D.  Smith,  175  ;  WesUrvelt  vs.  Alcock,  3  E.  D.  Smith,  243 ;  Wil- 
son vs.  CooTc,  3  E.  D.  Smith,  252 ;  Garrison  vs.  Pearce,  3  E.  D.  Smith, 
255  ;  ITeim  vs.  Wolf,  1  E.  D.  Smith,  70 ;  IlarpeU  vs.  Curtis,  1  E.  D. 
Smith,  78  ;  Decker  vs.  Jaques,  1  E.  D.  Smith,  80  ;  Easton  vs.  Smith,  1 
E.  D.  Smith,  318  ;  Breidert  vs.  Vincent,  1  E.  D.  Smith,  542  (544) ;  Poz- 
zoni  vs.  Ilendeison,  2  E.  D.  Smith,  146 ;  McLaughlin  vs.  Barnard,  2 
E.  D.  Smith,  373  ;  Mellon  vs.  Smith,  2  E.  D.  Smith,  462  ;  Dernpseyv^. 
Paige,  4  E.  D.  Smith,  218  ;  Crane  vs.  Hardman,  4  E.  D.  Smith,  339 
(340) ;  Warren  vs.  Van  Pelt,  4  E.  D.  Smith,  202  (205) ;  Tattershall  vs. 
IlasH,  1  Hilt.,  56  (58) ;  Blakeman  vs.  Mackay,  1  Hilt,  266  ;  Tracy  vs. 
Ilariman,  1  Hilt.,  350;  MendM  vs.  French,  2  Hilt.,  178 ;  Smith  vs. 
SiUiman,  11  How.,  368  ;  Barber  vs.  Amoux,  18  How.,  285  ;  Bennett 
vs.  Scutt,  18  Barb.,  347 ;  Rf)gers  vs.  Ackerman,  22  Barb.,  134;  Biglou> 
vs.  Sunders,  22  Barb.,  147  ;  Wiley  vs.  Slater,  22  Barb.,  506 ;  NicUey 
ve.  Thomas,  22  Barb.,  652  (655) ;  Seymour  \^.  Bradfidd,  35  Barb.,  49 ; 
Sm,lth  vs.  Iloose,  22  How.,  402. 

So,  likewise,  as  to  the  measure  of  damages  in  tort.  Cropsey  vs. 
Murphy,  1  Hilt,  126  ;  McCahiU  vs.  Kipp,  2  E.  D.  Smith,  413  (415) ; 
AWiause  vs.  Rice,  4  E.  D.  Smith,  347 ;  Wilbur  vs.  HvXbard,  35 
Barb.,  303. 

The  determination  of  a  justice,  as  to  the  existence  of  jurisdiction^ 
VoL.IL— 65 
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where  founded  on  conflicting  testimony,  -will  not,  in  like  manner,  be 
disturbed.     Parker  vs.  Eaion^  25  Barb.,  122. 

And  the  same  rule  will  applj  to  his  decision,  on  a  mixed  question  of 
fact  and  of  law,  so  far  as  the  question  of  fact  is  involved.  Birdiey^ 
vs.  Frost,  34  Barb.,  367. 

It  is  also  competent  for  a  justice  wholly  to  disregard  the  testimony 
of  a  witness,  as  unworthy  of  belief,  if  there  be  facts  to  support  such  a 
conclusion.     Donahue  vs.  Henry,  4  E.  D.  Smith,  162. 

The  above  principle  has,  however,  its  due  limits.  Where  evidence, 
npon  which,  in  the  opinion  of  the  appellate  court,  the  plaintiff  was 
clearly  entitled  to  recover,  was  uncontradicted  and  unopposed,  a  judg- 
ment, in  disregard  of  such  proof,  was  reversed.  It  was  held,  that  such 
a  finding  will  be  treated,  as  founded  on  some  erroneous  view  of  the 
law  applicable  to  the  case.  Gddmiith  vs.  Obermeier,  3  £.  IX  Smith, 
121.     See  also  Pierce  vs.  Thomas,  4  E.  D.  Smith,  354. 

So  also,  a  judgment  will  be  reversed,  where  there  is  a  total  failure  of 
proof,  or  where  the  proof  given  is  so  defective  as  to  be  insuflicieut  in 
law  to  warrant  it.  Fox  vs.  Decker,  3  E.  D.  Smith,  150 ;  Fanning  vs. 
Lent,  3  E.  D.  Smith,  206 ;  D(mgherty  vs.  OaUagher,  3  E.  D.  Smith, 
670 ;  Jiotdston  vs.  Clark,  3  E.  D.  Smith,  366 ;  ITegeman  vs.  McArthur, 
1  E.  D.  Smith,  147 ;  Fly  vs.  O'Zeary,  2  E.  D.  Smith,  355 ;  Buni 
vs.  WesterveU,  4  E.  D.  Smith,  225  ;  Cox  vs.  Broderick,  4  E.  D.  Smith, 
721 ;  Davidson  vs.  Hutching,  1  Hilt.,  123  ;  Mentges  vs.  New  York  and 
Harlem  Jiailroad  Company,  1  Hilt.,  425 ;  Carter  vs.  DaUimare,  % 
Sandf.,  222 ;  Lynch  vs.  McBeth,  7  How.,  113. 

Where  the  weight  of  evidence  so  clearly  preponderated,  as  to  render 
«t  a  case,  not  of  conflicting,  but  of  defective,  against  positive  testimony, 
the  judgment  was  reversed.    Dresser  vs.  Van  Pelt,  1  Hilt.,  316. 

And,  where  the  verdict  or  judgment  has  been  rendered,  not  merely 
against  the  weight  of  evidence,  but  against  the  evidence  as  a  whole,  the 
judgment  should  be  reversed.  Perego  vs.  Purdy,  1  Hilt.,  269  ;  Wiley 
vs.  Slater,  22  Barb.,  506 ;  Fish  vs.  Shut,  21  Barb.,  333 ;  We^&rooky^ 
Douglass,  21  Barb.,  602  (605) ;  Lambert  vs.  Sedy,  17  How.,  432 ;  Fas- 
ton  vs.  Smith,  1  E.  D.  Smith,  318  ;  Jacks  vs.  Darri/n,  3  E.  D.  Smith, 
557 ;  Warrm  vs.  Van  PeU,  4  E.  D.  Smith,  202  (206) ;  McCarty  vs. 
Ely,  4  E.  D.  Smith,  375  (377) ;  Starp  vs.  HarbuU,  4  E.  D.  Smith,  464. 

(e.)  EXTBASTEOUS  ErBOBS  OF  FaGT. 

The  words  "  errors  of  fact,"  as  used  in  section  366,  do  not,  it  has  been 
held,  refer  to  an  erroneous  finding  of  the  court  or  jury  upon  the  evi- 
dence, but  to  those  errors  of  fact,  which  do  not  appear  from  the  record 
or  evidence,  such  as  infancy,  coverture,  &c„  of  some  of  the  parties.    See 
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Adait  vs.  WiUon^  7  How.,  64 ;  Kasson  vs.  MiUs^  8  How.,  377 ;  Biglow 
vs.  Saunders,  22  Barb.,  147;  Crwu>  vs.  Daly,  2  C.  R.,  118. 

Under  the  Code  of  1848,  there  was,  it  was  held,  no  provision  for  the 
review  of  this  class  of  errors.  Vide  Partridge  vs.  Thayer,  2  Sandf.,  227 ; 
1  C.  R.,  85.  The  amendment  of  1849  provided  for  this  defect,  and  they 
might  then  be  brought  up  on  the  appellant's  affidavit.  See  Adsit  vs. 
WiJson;  Kasaan  vs.  MiUs,  and  Oraw  vs.  Daly,  s\xfpra.  See  also  Lynch 
vs.  McBeih,  7  How.,  113.  Under  that  practice,  the  affidavit  and  the 
respondent's  counter-affidavit,  as  then  admissible,  were  equivalent  to  an 
assignment  and  joinder  on  such  errors.  Lynch  vs.  McBeih^  and  Adsit 
vs.  Wilson,  supra. 

Since  the  amendment  of  1852,  substituting  the  justice's  return  for  the 
affidavits,  required  by  the  previous  system,  the  affidavit,  showing  such 
error,  must  be  separate. 

In  Hurd  vs.  Beeman,  8  How.,  254,  it  was  considered  not  sufficient 
for  the  appellant  to  serve  such  affidavits  upon  the  justice,  and  have 
them  made  part  of  the  return,  but  that  they  ought  to  be  served  also 
upon  the  adverse  party,  so  as  to  give  him  the  opportunity  of  making  a 
joinder  in  error  on  counter-affidavits ;  and  the  rule  as  to  time  of  service, 
as  regards  special  motions,  was  held  to  be  a  safe  one  to  follow.  In  that 
case,  this  practice  not  having  been  pursued,  the  county  judge  declined 
to  consider  errors  of  fact  presented  in  the  above  manner,  without  service 
on  the  adverse  party.  See  this  view  approved,  in  Cook  vs.  Swift,  18 
How.,  454 ;  10  Abb.,  212. 

There  can  be  no  doubt  but  that  this  is  the  proper  practice,  and  that 
the  affidavits  upon  which  such  error  is  assigned,  should,  in  all  cases,  be 
served,  either  with  the  notice  of  appeal,  or,  at  the  very  latest,  simulta- 
neously with  the  notice  of  hearing.  If  the  respondent  contests  the  facts, 
he  must  be  prepared  with  counter-affidavits,  establishing  the  circum- 
stances on  which  he  grounds  his  opposition,  at  the  time  of  the  hearing, 
which,  so  far,  may  be  considered  as  assuming  the  character  of  a  motion 
to  set  aside  the  judgment  for  irregularity. 

But  the  question  so  brought  up,  and  likewise  the  application  to  open 
a  judgment  by  default,  as  below  considered,  cannot  be  brought  up  inde- 
pendently. An  appeal  must  be  regularly  taken,  and  the  question  so 
raised,  must  be  brought  up,  in  connection  with  such  appeal,  in  all  cases. 
See  Cook  vs.  Swift,  18  How.,  454 ;  10  Abb.,  212 ;  DonneU  vs.  Cornell^ 
1  C.  R.  (N.  S.),  288. 

The  following  reversals  have  been  griinted  for  extraneous  errors  thus 
made  apparent : 

For  proceeding  against  a  non-resident,  on  long  summons,  where  the 
defeni^nt  merely  appeared  to  object  for  want  of  jurisdiction.  WtUinB 
vs.  Wheeler,  28  Barb.,  669 ;  17  How.,  93 ;  3  Abb.,  116. 
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^  For  rendering  judgment,  prematurely,  on  the  wrong  day,  KeUy  tb, 
Browery  1  Hilt.,  514 

But  an  objection  of  this  nature  may  be  waived,  by  omission  to  object 
in  due  season,  as  by  neglecting  to  challenge  an  incompetent  juror.  See 
Clark  vs.  Van  Vrancken,  20  Barb.,  278. 

A  judgment,  confessed  before  a  justice,  disqualified  on  the  ground  of 
relationship,  was  reversed  for  error  of  fact,  on  such  relationship  being 
made  appai'cnt  by  affidavit.     Chopin  vs.  Churchill^  12  How.,  367. 

(/.)  Opening  Default  Below. 

A  judgment,  taken  on  failure  of  the  defendant  to  appear  below,  may 
also  be  opened,  under  the  power  conferred  by  section  366. 

The  matter  is  brought  up  on  appeiil  in  the  regular  manner.  S« 
Cook  vs.  Siorftj  and  DonneU  vs.  Cornell,  above  cited.  In  addition  to 
the  regular  notice,  affidavits  may  be  served,  satisfactorily  excusing  the 
default,  and  showing  that  manifest  injustice  has  been  done.  These 
should  be  served,  either  with  the  notice  of  appeal,  or,  at  latest,  at  the 
same  time  as  the  notice  of  hearing.  See  last  subdivision,  Uurd  vs. 
Beeman,  and  other  cases  there  referred  to.  The  matter  comes  up  for 
hearing,  on  these  affidavits,  and  any  counter-affidavits  which  the  respon- 
dent may  serve. 

On  affidavits  being  served  as  above,  the  application  assumes  the 
shape  of  an  ordinary  motion,  to  open  an  inquest  or  default  in  the  conrts 
above,  and  will  be  decided  on  similar  principles ;  it  being  incumbent 
on  the  moving  party,  to  show  merits  in  his  defence,  and  excuse  his  non- 
appearance. If,  in  addition  to  this  relief,  he  also  seeks  to  review  the 
judgment  taken  against  him,  for  alleged  error  of  law,  he  must  bring 
up  and  argue  his  appeal,  and  the  court  must  hear  him  on  both  grounds. 
It  cannot  dispose  of  either  question  separately.  See  Cook  vs.  Swij% 
supra.  See  also  DonneU  vs.  Cornell^  1  0.  R.  (N.  S.),  288.  Nor  tan 
the  motion  be  brought  up,  without  an  appeal  being  taken,  even  though 
injustice  be  shown. 

This  mode  of  relief  is  only  applicable  to  the  case  of  a  defendant.  A 
dismissal  of  the  complaint,  taken  by  default  against  the  plaintiff,  cannot 
be  opened.  The  case  is  not  provided  for,  and  his  only  remedy  is  to 
bring  a  fresh  action. 

It  is  not  sufficient  for  the  defendant  to  show  a  case  for  opening  the 
default,  on  his  affidavit ;  he  must  also  state,  as  one  of  his  grounds  of 
appeal,  that  it  is  taken  on  the  merits.  If  he  omits  to  do  this,  it  will  be 
unavailing.    JSduffhey  vs.  Wilson,  1  Hilt.,  259. 

And  the  default  must  be  on  failure  to  appear  at  all.  « If  a  defendant 
appears,  in  the  first  instance,  and  afterwards  makes  default,  on  an  ad- 


APPEALS  FROM  JTISTIOES'   COUBTS. §  327.  869 

jonrned  hearing,  he  cannot  claim  relief  under  this  section.  WiUiaina 
vs.  McCauley^  3  E.  D.  Smith,  120 ;  Bunker  vs,  Latsan^  1 E.  D.  Smith, 
410 ;  Mix  vs.  White^  1  E.  D.  Smidi,  614 ;  HurU  vs.  WesterveU,  4  E.  D. 
Smith,  226 ;  WUde  vs.  New  York  and  Harlem  JSailroad  Company^  1 
Hilt.,  302.  See  also  Edwards  vs.  Drew^  3  E.  D.  Smith,  55 ;  Teaa  vs. 
Chrystie,  2  E.  D.  Smith,  635.  See,  however,  Armstrong  vs.  Oraig^  18 
IBarb.,  387,  as  to  opening  a  default  taken  on  an  adjourned  hearing. 

The  default,  as  suffered,  must  be  satisfactorily  excused. 

The  negligence  of  a  third  party,  intrusted  with  the  duty  of  delivering 
the  defendant's  instructions  to  his  attorney  in  his  absence,  has  been 
held  sufficient.  Camp  vs.  Stewart^  2  E.  D.  Smith,  88.  So  also,  misap- 
prehension of  the  day,  on  the  part  of  the  defendant  himself.  OoUs- 
berger  vs.  Hamed^  2  E.  D.  Smith,  128 ;  Gardner  vs.  WiglU^  3  E.  D. 
Smith,  334.  Or  misapprehension,  sufficiently  ac(*x)unted  for,  on  the 
part  of  the  attorney.  Lent  vs.  Jones^  4  E.  D.  Smith,  52.  Or,  the 
failure  of  the  latter  to  attend,  from  an  accidental  delay.  Seymour  vs. 
JElmer,  4  E.  D.  Smith,  199 ;  1  Abb.,  412. 

But  mere  forgetfulness  or  inattention,  or  the  pressure  of  other 
engagements  on  behalf  of  defendant,  or  his  attorney',  will  not  be  lield 
as  a  sufficient  excuse.  Fowler  vs.  Colyer^  2  E.  D.  Smith,  125  ;  MuHr 
hern  vs.  Ilyde^  3  E.  D.  Smith,  177 ;  Beehe  vs.  Boberta^  3  E.  D.  Smith, 
194 ;  Foster  vs.  CapeweUy  1  Hilt.,  47 ;  BaU  vs.  Mauder^  19  How.,  468. 
Nor  will  alleged  ignorance  of  law  be  sufficient.  Mayor  of  New  York 
vs.  &reen^  1  Hilt.,  393. 

A  mere  affidavit  of  merits,  will  not  be  sufficient  for  the  purpose  of 
opening  a  default,  or  even  a  mere  denial  of  the  allegations  of  the  com- 
plaint. The  defendant  must  show  that  manifest  injustice  has  been 
done,  and,  for  that  purpose,  he  must  satisfy  the  court,  that  he  has  a 
real  and  substantial  defence  upon  the  merits,  must  disclose  its  nature, 
and  give  proof  that  it  is  true  in  fact.  See  Mix  vs.  White^  1  E.  D. 
Smith,  614;  F(mleT  vs.  Cdy^^  2  E.  D.  Smith,  125  ;  Mayor  of  New 
York  vs.  Green^  1  Hilt.,  393 ;  Bogardus  vs.  LivingsUmy  2  Hilt.,  236 ; 
Armstrong  vs.  Craig^  18  Barb.,  387. 

If  a  defence  be  disclosed,  and  s\if£LQ\Qnt  prim&fade  proof  of  it  given, 
the  court  will  not,  as  a  general  rule,  try  the  question,  on  a  mere  conflict 
of  affidavits  between  the  parties,  but  will  grant  a  new  trial  on  proper 
terms.  Camp  vs.  Stewart^  2  E.  D.  Smith,  88.  See,  however,  the  con- 
trary rule  laid  down,  and  that,  on  such  a  conflict,  the  applicant  must 
furnish  corroborative  proof  of  the  existence  of  his  defence.  Foster  vs. 
Capewell^  1  Hilt.,  47.  The  defence  in  that  ca£e  was  usury,  and  the 
matter  is  one  that  rests  very  much  in  the  discretion  of  the  court.  See 
also  Van  Wyck  vs.  Kelly ^  2  E.  D.  Smith,  128,  note. 

In  Seymour  vs.  Elmer ^  however,  4  E.  D.  Smith,  199 ;  1  Abb.,  412, 
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the  default  was  opened,  on  the  uncorroborated  affidavit  of  the  defendant, 
in  contradiction  of  the  testimony  of  the  plaintiff's  assignor. 

Where  the  defendant  seeks  to  contradict  a  fact,  proved  by  the  testi- 
mony of  a  witness  called  on  behalf  of  the  plaintiff,  he  must  corroborate 
his  own  affidavit  by  other  testimony.  Lent  vs.  J(mes^  4  E.  D.  Smith, 
53.  Or,  if  he  cannot  obtain  affidavits  for  that  purpose,  he  should  show 
that  such  testimony  exists,  and  cannot  be  obtained,  except  bj  compol- 
sion,  upon  a  retrial  of  the  case. 

As  to  the  necessity  of  corroboration  of  the  defendant's  affidavit,  when 
opposed  to  the  testimony  of  a  disinterested  witness,  see  also  SWcman 
•  vs.  Badger,  4  E.  D.  Smith,  236. 

Where  the  plaintiff  supports  his  affidavit  in  contradiction,  by  other 
testimony,  the  defendant  must  bring  the  affidavit  of  another  witness  in 
corroboration,  or  the  default  will  not  be  opened.  GoUi^>erger  vs. 
Earned,  2  E.  D.  Smith,  128.  See  also  Oardmr  vs.  Wight^  3  E.  D. 
Smith,  334. 

A  judgment  will  not  be  opened,  to  enable  the  defendant  to  prove  a 
valid  set-off  against  the  plaintiff's  assignor,  for  which  an  action  may 
still  be  maintained  by  him  against  the  latter.  Travis  vs.  JSas9eitj  3 
E.  D.  Smith,  171. 

In  the  following  cases,  a  default  was  opened,  on  proof  of  irregularity 
in  the  process,  or  an  improper  service.  Churchill  vs.  Jfarjthy  4  E.  D. 
Smith,  369;  2  Abb.,  219;  CarroU  vs.  Oaslin,  2  E.  D.  Smith,  376; 
JFttch  vs.  Devlin,  15  Barb.,  47. 

Also  for  irregularity  in  taking  the  default  itself,  working  injustice  to 
the  defendant.  Murling  vs.  Grote,  1  Hilt.,  116 ;  3  Abb.,  109.  Or  for 
taking  such  default,  on  a  misstatement  as  to  the  non-appearance  of  the 
defendant.     Beach  vs.  McCann,  1  Hilt,  256  ;  4  Abb.,  18. 

When  opened,  the  default  will  be  opened  on  terms,  as  indeed  pre- 
scribed by  the  section.  The  costs  of  the  appeal,  in  particular,  will,  as 
a  general  rule,  be  imposed,  nor  will  the  fact  that  the  respondent  refused 
to  open  the  default,  by  consent,  be  a  reason  for  refusing  to  impose  them. 
Camp  vs.  Stexcart,  2  E.  Tf.  Smith,  88.  And  other  terms  may  be  im- 
posed, as,  for  instance,  the  payment  of  a  sum  admitted  to  be  due  to  the 
plaintiff.    Bissel  vs.  Dean,  3  E.  D.  Smith,  172, 

In  the  event  of  non-compliance  with -the  terms  imposed,  the  order 
opening  the  judgment  may  be  vacated.  MitcJieU  vs.  MenMe,  1 
Hilt,  142. 

On  an  order  of  this  description  being  taken,  the  cause  wil^  be  ordered 
for  a  new  trial,  before  the  same  or  any  other  justice,  at  a  time  and 
place  to  be  prescribed.  A  retrial  will  then  be  had,  as  upon  an  original 
hearing  of  the  cause,  with  all  the  usual  incidents  of  that  hearing.  See 
section  366. 
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If,  on  that  trial,  the  defendant  fails  to  appear,  the  justice  must  take 
proof,  and  render  judgment,  in  the  usual  manner.  He  cannot  make 
an  order  that  the  former  judgment  stand,  with  costs.  If  made,  it  will 
be  wholly  irregular,  and  will  be  reversed  on  appeal.  McCollum  vs. 
McClare,  1  Hilt,  140 ;  3  Abb.,  106. 

On  a  i*etrial  being  granted,  the  court  may  either  set  aside  the  former 
judgment,  or  may  suspend  it,  to  abide  the  issue  of  such  new  trial.  Sec- 
tion 366.  If  so  suspended,  and  a  second  judgment,  taken  by  the  plain- 
tiif,  on  the  retrial,  is  reversed  on  appeal,  the  judgment  so  suspended 
will  fall  with  it.    Fierce  vs.  Thomas^  4  E.  D.  Smith,  354. 

ig.)  Other  Incidents  to  Hearing. 

A  rehearing  of  the  appeal  will  not  be  granted,  on  an  affidavit,  to  the 
effect  that,  on  the  argument,  the  counsel  was  not  fully  prepared,  and 
the  questions  not  properly  brought  before  the  court.  Drucker  vs.  Pcatr 
terson^  2  Hilt.,  135.  Or,  on  a  supposition  of  misapprehension  in  the 
decision.     Teaz  vs.  Chryatie^  2  Abb.,  259. 

In  Geravd  vs.  StcLggy  4  E.  D.  Smith,  27 ;  10  How.,  369,  a  motion  to 
coiTect  the  entry  of  judgment  on  the  appeal,  was  entertained,  but, 
under  the  circumstances,  denied  without  costs.  And,  in  Frazer  vs. 
Childj  4  £.  D.  Smith,  243,  the  option  of  a  reargument  was  given  to  a 
party  applying  to  the  court,  on  a  doubtful  point  raised  by  him  in  the 
application. 

The  correction  of  a  clearly  erroneous  entry  of  judgment  may  be 
applied  for  at  special  term.    Vide  Bagley  vs.  Brown^  3  E.  D.  Smith,  66. 

§  328.  Mender  of  Judgment 

On  an  appeal  from  a  judgment,  rendered  on  a  contested  hearing, 
-whether  that  hearing  be  on  the  return  only,  or  on  affidavits  showing 
extraneous  errors  of  fact,  tlie  appellate  court  have  no  jurisdiction  to 
order  a  new  trial  in  the  court  below.  They  are  confined  to  a  simple 
affirmance  or  reversal  of  the  judgnient.  A  new  trial  can  only  be 
ordered,  when  tlie  judgment  below  has  been  taken  by  default.  Story 
vs.  Bishop,  4  E.  D.  Smith,  423 ;  Hardy  vsrSeelye,  1  Hilt.,  90 ;  3  Abb., 
103 ;  JTorris  vs.  Bleakley,  1  HiJt.,  90 ;  3  Abb.,  107 ;  Teaz  vs.  Chrystie, 
2  Abb.,  259.  Nor  can  a  new  trial  be  granted,  on  any  other  ground^ 
Buch  as  that  of  newly  discovered  evidence.  Schwartz  vs.  Bend^l,  2 
E.  D.  Smith,  123. 

In  jEaston  vs.  Smithy  1  E.  D.  Smith,  318,  the  appellate  court,  on  a 
reversal,  rendered  the  judgment  that,  in  their  opinion,  should  have  been 
rendered  by  the  court  below.  In  Frazer  vs.  Childy  however,  4  E.  D. 
Smith,  243,  the  power  of  the  court  to  do  this  was  doubted.    In  the  note 
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to  that  case  (p.  245),  it  is  stated  that  the  court  have  since  held  perempto- 
rily that,  in  8uch  cases,  a  simple  reversal  is  all  that  can  be  adjadged, 
and  that  the  party  entitled  to  judgment  mast  be  left  to  a  new  action. 
It  is  so  decided  definitely  in  Hardy  vs.  Seelye^  1  Hilt.,  90 ;  3  Abb., 
103.  And,  in  Norria  vs.  BleaJdey,  1  Hilt.,  90 ;  3  Abb.,  107,  it  is  held 
that,  on  such  a  reversal,  the  power  of  the  court  is  exhaasted,  and  that 
the  proceedings  in  any  further  action  between  the  parties  cannot  be 
interfered  with.  An  application  to  preserve  the  testimony  of  a  witness 
was  accordingly  denied,  on  the  ground  of  want  of  power. 

As,  however,  the  section  gives  power  to  aflSrm  or  reverse  the  judg- 
ment, in.  whole  or  in  part,  it  may  be  modified,  according  to  the  justice 
of  the  case.  Non*ia  vs.  BleaJdey^  supra.  And  this  may  be  done,  by 
giving  the  respondent  a  power  to  retain  the  judgment  for  a  modified 
amount,  in  case  he  shall  so  elect.  La  MoUe  vs.  Archer^  4  £.  D. 
Smith,  46. 

But  a  judgment  cannot  be  modified,  by  increasing  the  amount  of 
recovery.     Murphy  vs.  Long^  1  Hilt.,  309 ;  4  Abb.,  476. 

Under  the  power  now  given  by  the  section,  to  afifirm  or  reverse  the 
judgment,  as  to  all  or  any  of  the  parties,  a  judgment  against  joint  tort- 
feasoi*s  may  be  reversed,  as  to  one  only,  on  his  sole  appeal.  Gcraud  vs. 
Stagg,  4  E.  D.  Smith,  27 ;  10  How.,  369.  See,  per  contray  Farretl  va. 
Calkins^  10  Barb.,  848,  maintaining  the  stricter  view,  as  to  such  a 
judgment  not  being  severable.  And,  see  qualification  of  the  general 
doctrine,  in  Oeraud  vs.  Stagg^  aupra^  4  E.  D.  Smith  (32).  As  to  the 
right  of  one  of  several  co-defendants  to  maintain  a  separate  appeal, 
vide  Mattison  vs.  JaneSy  9  How.,  152. 

0 

{a.)  AwAKD  OP  Costs. 

Special  provisions  on  this  subject  are  made  by  sections  368  and  370, 
and  the  scale  of  costs  of  the  appellate  court  is  given,  by  section  371, 
as  above  cited.  The  costs  of  an  appeal,  strictly  speaking,  mnst  not  be 
confounded  with  the  costs  of  a  new  trial  in  the. court  above,  as  how 
authorized.  » 

Tlie  costs  of  appeal  follow,  as  will  be  seen,  the  render  of  an  unquali- 
fied affirmance  or  reversal,  but  those  of  a  partial  affirmance,  rest  in  the 
discretion  of  the  court ;  whilst  under  section  370,  the  appellate  tribunal 
may  allow  a  mutual  set-off,  where  proper,  and  render  judgment  for  the 
balance. 

Where  the  affirmance  or  reversal  is  absolute,  the  coart  have  no  dis- 
cretion, and  cannot  relieve  the  losing  party  from  the  payment  of  costs. 
Zogve  vs.  GiUieJcy  1  E.  D.  Smith,  398  ;  Hahn  va.  Van  Doreny  1  E.  D. 
Smith,  411 ;  Main  vs.  Eagle^  1  E.  D.  Smith,  619  (691);  Chapin  tb. 
ChurchiUy  12  How.,  367. 
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And,  on  a  reversal,  the  costs  of  the  court  below  follow  the  judgment, 
and  the  appellant  is  entitled  to  those  which  he  would  have  recovered, 
had  a  proper  judgment  been  rendered.  Ja/ik%  vs.  Darnn^  1  Abb.,  232 ; 
^tiis  vs.  Baldwin^  9  How.,  80.  See,  however,  qualification  of  this 
doctrine  in  EOert  vs.  Kelly,  4  E.  D.  Smith,  12 ;  10  How.,  392.  When 
the  amount  of  the  plaintiff's  recovery  below,  is  fixed  at  a  certain  amount 
by  stipulation,  the  right  to  costs,  in  addition,  follows  the  judgment,  un- 
less expressly  provided  to  the  contraiy.  Wing  vs.  New  York  and  Erie 
Hailroad  Company,  1  Hilt.,  235. 

When  an  appeal,  taken  to  the  county  court,  is  transferred  to  the  Su- 
preme Court,  by  reason  of  the  incapacity  of  the  county  judge,  the  costs  of 
the  hearing  are  those  provided  by  section  371,  and  not  those  of  an 
appeal  to  the  Supreme  conrt.  G'Callagan  vs.  Carroll,  16  How.,  327; 
Taylor  vs.  SeeUy,  i  How.,  314 ;  3  C.  R.,  84.  See  also  Davis  vs.  Stone, 
16  How.,  538. 

As  to  the  power  of  the  court  to  grant  an  amendment,  providing  that 
the  costs  of  an  unsuccessful  proceeding  on  the  undertaking  on  appeal, 
and  those  of  an  affirmance,  be  set  off  against  each  other,  see  Bagley 
rs.  Brown,  3  E.  D.  Smith,  66. 

(J.)  Collection  and  EKSTmrrioN. 

If  the  judgment  be  affirmed,  the  respondent  is  restored  to  the  benefit 
jf  any  execution,  previously  issued  by  the  court  below,  and  of  any  levy 
nnder  that  execution,  and  may  proceed  under  it  separately ;  or,  if  he 
have  filed  a  transcript,  he  may  take  execution  out  of  the  appellate  court 
for  the  original  debt  and  costs,  and  costs  of  the  appeal.  Vide  Smith 
vs.  Allen,  2  E.  D.  Smith,  259.  If  he  take  the  former  course,  he  will,  of 
course,  be  entitled  to  take  out  a  separate  execution  for  the  latter  costs. 

The  provision  made  by  section  364,  that,  in  the  event  of  an  affirm- 
ance, the  respondent  is  entitled  to  take  out  of  the  hands  of  the  clerk, 
the  deposit,  if  made,  in  lieu  of  an  undertaking  for  the  costs  of  the  ap- 
peal, and  of  the  court  below,  giving  credit  for  the  amount  in  his  execu- 
tion ;  and  also  that  which  entitles  the  appellant  to  take  that  money  out 
of  court,  if  he  succeed  on  the  appeal,  will  have  been  noticed. 

The  making  of  restitution  to  the  appellant,  in  case  of  a  reversal,  is 
fully  provided  for  by  section  369. 

Tlie  mode  of  obtaining  an  order  for  that  purpose,  is  specially  pointed 
out  by  the  section.  It  may  be  made,  either  at  or  after  the  hearing,  on 
proof  of  the  facts,  and  upon  a  previous  notice  of  six  days.  This  may  be 
framed  on  the  model  of  an  ordinary  notice  of  motion,  referring  to  the 
proofs  on  which  the  application  is  grounded. 

Tlie  direction  is  given  by  order,  but,  if  that  order  is  made  before  jud 
ment  is  entered,  the  amount  may  be  included  in  the  judgment. 


g- 
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Where  satisfaction  of  the  judgment  below,  appeared  npon  the  face  of 
the  record,  it  was  held,  that  an  order  for  restitution  would  follow,  as  of 
course.  Vide  Sheridan  vs.  Mann^  5  How.,  201 ;  8  C.  R.,  213.  ThiB 
case  came  up,  however,  6n  writ  of  error,  uuder  the  former  practice,  and 
not  under  the  Code ;  and,  in  the  decision,  it  is  laid  down  that,  where 
the  matter  is  not  patent  on  the  record  itself,  the  respondent  has  a  right 
to  be  heard. 

Under  the  present  practice,  notice  of  the  application  should,  in  all 
cases,  be  given,  and,  where  the  facts  are  clear,  it  may  be  a  convenient 
course,  to  give  that  notice  simultaneouslj  with  the  respondent's  notice 
of  argument. 

In  Hunt  vs.  Westervelt^  4:  E.  D.  Smith,  225,  an  order  for  restitntion 
was  made,  upon  production  of  a  transcript  from  the  docket,  showing 
that  the  judgment  was  satisfied. 

In  a  case  of  this  description,  no  evidence,  beyond  production  of  the 
transcript,  would  seem  to  be  necessary.  Where  no  satisfaction  has  been 
entered,  proof  must  be  given  of  the  collection  of  the  judgment,  either 
vivd  voce  or  by  aflSdavit.  If  in  the  latter  Ibrm,  it  will  be  the  better 
course  to  serve  a  copy  of  that  affidavit,  with  the  notice  of  application, 
as,  the  matter  resting  in  pais,  the  respondent  has  a  right  to  be  heard. 
Vide  Sheridan  vs.  Mann,  svpra. 

When  the  application  is  made  after  the  hearing,  affidavits  or  other 
evidence  should  then  be  produced,  showing  the  collection  of  the  judg- 
ment and  the  fact  that  it  has  been  reversed.  Where  not  matter  of 
record,  copies  of  this  evidence  ought  to  be  served  with  the  notice. 

Where  the  judgment  is  given  for  the  appellant,  absolutely  and  finally, 
no  new  trial  being  granted,  it  is  not  merely  optional  with,  but  impera- 
tive upon  the  court,  to  make  restitution,  for  all  that  the  appellant  has 
lost,  including  his  costs  of  all  the  proceedings,  from  the  commencement 
to  the  termination  of  the  case;  and,  on  application,  he  will  be  entitled  to 
the  necessary  order  for  that  purpose.  JSitltta  vs.  Baldwin^  9  How.,  80 ; 
Jacks  vs.  Darrin,  1  Abb.,  232. 

In  Kennedy  vs.  O^Brien,  2  E.  D.  Smith,  41,  it  is  laid  down  that  the 
proper  course,  under  these  circumstances,  is  a  motion  to  the  appellate 
court  for  restoration ;  and,  upon  that  motion  being  granted,  the  decision 
becomes  a  part  of  the  judgment  of  that  court,  and  the  amount  paid  may 
be  collected  by  execution,  with  the  costs. 

(c)  Judgment-Roll. 

The  form  of  this  document  is  expressly  provided  for  by  section  367. 
It  consists  of  the  return  on  which  the  appeal  was  heard,  with  the  usual 
jpostea  annexed,  showing  the  action  and  judgment  of  the  appellate 
court. 


APPEALS  FBOM  jubtioeb'  ooubts. §  329.  875 


§  329.  TTUeriar  Appeal. 

Ab  a  general  rule,  the  decision  of  the  general  term  of  the  Supreme 
Court,  or  of  the  Court  of  Common  Pleas  in  New  York  cases,  is  final 
and  conclusive,  and  the  matter  cannot  be  carried  further. 

Prior  to  the  amendment  of  1857,  the  prohibition,  in  this  respect,  was 
absolute,  and  a  cause,  commenced  in  one  of  these  courts,  could  not  be 
carried  up  to  the  Court  of  Appeals,  under  any  circumstances. 

And  this  prohibition  was  extended,  even  to  appeals  in  real  estate 
cases,  originally  commenced  in  a  justice's  court,  but  discontinued  and 
recommenced  in  the  higher  jurisdictions,  under  the  provisions  of  the 
Code  for  that  purpose.  See  Brovon  vs.  Brown^  2  Seld.,  106  ;  6  How., 
320 ;  Pugaley  vs.  Kesnelburgh^  6  Seld.,  420 ;  7  How.,  402,  and  Wiggiru 
vs.  Talhnadge^  7  How.,  404. 

But,  in  1857,  this  prohibition  was  relaxed,  and  the  provisions  in  sec 
tion  11,  as  there  amended,  now  stand  as  follows  : 

But  such  appeal  shall  not  be  allowed,  in  an  action  originally  commenced 
in  a  court  of  a  jastice  of  the  peace,  or  in  the  Marine  Court  of  the  city  of 
New  York,  or  in  an  assistant  justice's  court  of  that  city,  or  in  a  justice's 
court  of  any  of  the  cities  of  this  state,  unless  any  such  general  term  sbaU,  by 
order  duly  entered,  allow  such  appeal,  before  the  end  of  the  next  term  after 
which  such  judgment  was  entered.  The  foregoing  prohibition  shall  not 
extend  to  actions,  discontinued  before  a  justice  of  the  peace,  and  prosecuted 
in  another  court,  pursuant  to  sections  sixty  and  sixty-eight  of  this  Code. 

It  will  be  observed  that  the  class  of  cases,  to  which  Brown  vs.  Brown^ 
and  the  other  decisions,  above  cited,  belong,  is  now  removed  entirely 
from  the  scope  of  the  prohibition,  and  placed  on  the  same  footing  as 
actions  originally  commenced  in  the  county  court. 

But  this  exemption  does  not  extend,  to  cases  removed  out  of  one  of 
the  New  York  district  courts  into  the  Common  Pleas,  under  chapter 
344  of  1857.  A  case  of  this  nature,  though,  in  fact,  tried  in  the  court 
above,  stands,  for  the  purposes  of  appeal,  on  the  same  footing  as  if  it 
had  remained  in  the  court  below,  and  it  cannot  be  carried  up  to  the 
Court  of  Appeals,  without  an  order  of  allowance  by  the  general  term, 
the  same  as  in  other  cases.    Smith  vs.  White^  23  N.  Y.,  572. 

The  application  to  the  general  term,  may  either  be  made  at  the  time 
the  decision  is  pronounced,  if  the  parties  are  in  court,  or  afterwards,  on 
special  motion. 

In  the  latter  case,  the  motion  should  be  noticed  in  the  usual  manner, 
the  facts  tending  to  show  the  importance  of  the  questions  involved,  and 
the  propriety  of  their  being  carried  up  for  further  review  being  shownj 
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by  reference  to  the  papers  on  the  appeal,  and  the  opinion  of  the  court, 
when  given,  or,  if  necessary,  by  affidavits. 

In  Wait  vs.  Van  AUen^  22  N,  Y.,  319,  it  was  held  that  the  statutory 
limitation,  as  to  the  time  within  which  the  order,  allowing  the  appeal, 
must  be  made,  is  peremptory,  and  cannot  be  enlarged  under  any  cir- 
cumstances. In  that  case,  the  motion  had  been  noticed  and  argued  in 
due  time,  but  was  not  decided  at  the  term  at  which  it  was  made, 
having,  as  it  was  proved,  been  overlooked  by  the  presiding  justice. 
An  drder  was  afterwards  entered,  nunc  pro  tuno^  as  of  the  term  at 
which  the  motion  was  made,  but  the  Court  of  Appeals  held  that  this 
order  was  without  jurisdiction  to  support  it,  and  dismissed  the  appeal. 

Tliis  decision  necessarily  overrules  that  in  Olapp  vs.  Graves^  2  Hilt., 
317;  9  Abb.,  20  ;  holding  that,  under  similar  circumstances,  an  order 
for  this  purpose,  might  be  entered,  nunc  pro  tunCj  though  no  decision 
'was  given  on  the  motion,  until  after  the  close  of  the  term. 

An  order  of  this  description  will  be  proper,  when  there  are  con- 
flicting decisions  upon  the  point  involved.  Clapp  vs.  Cha^s^  2 
Hilt,  243. 

But,  as  a  general  rule,  it  should  not  be  granted,  except  where  the 
case  involves  great  interests,  or  settles  a  principle  of  law,  affecting  the 
decision  of  numerous  other  cases,  Jackson  vs.  PurchasCy  1  Hilt.,  357; 
14  How.,  230, 

Nor  will  such  an  order  be  made,  on  suggestion  that,  by  reason  of 
the  want  of  preparation  on  tlie  part  of  counsel,  the  case  was  not  fully 
argued,  or  understood  by  the  court.  Drucker  vs.  Patterson^  2 
Hilt,  136. 

And,  where  the  point  sought  to  be  reviewed  was  a  mere  point  of 
practice,  and  had  been  already  permitted  to  be  taken  up  in  another 
case,  the  order  was  refused.  Palmer  vs.  Modler^  2  Hilt.,  421 ;  19 
How.,  322  ;  9  Abb.,  20,  note. 

The  question  is,  of  course,  one  which  rests  entirely  in  the  discretion 
of  the  tribunal  applied  to,  but  the  principles  laid  down  in  the  decisions 
above  referred  to,  may,  probably,  be  carried  out  in  other  eases. 

Where  such  an  order  is  made,  the  appellant  must,  of  course,  see 
that  it  is  "  duly  entered,"  and  also  that  it  is  included  in  the  return  to 
the  Court  of  Appeals,  as  being  a  necessary  prerequisite  to  the  right  of 
appeal  in  such  cases. 


BOOK  XIV. 


COSTS. 


§  330.  Statutory  and  Other  Provieions. 

The  costs  to  be  allowed  in  civil  actions,  are  regulated  by  title  X., 
part  IL,  of  the  Code,  which  runs  as  follows : 

TITLE  X. . 
Of  the  Costs  in  Civil  Actions. 

§  303.  (258.)  All  statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitor,  and  counsel  in  civil  actions,  and  all  existing  rules  and 
provisions  of  law,  restricting  or  controlling  the  right  of  a  party  to  agree 
with  an  attorney,  solicitor  or  counsel,  for  his  compensation,  are  repealed ; 
and,  hereafter,  the  measure  of  such  compensation  shall  be  left  to  the  agree- 
ment, express  or  implied,  of  the  parties.  But  there  may  be  allowed  to  the 
prevailing  party,  upon  the  judgment,  certain  sums,  by  way  of  indemnity  for 
his  expenses  in  the  action ;  which  allowances  are  in  this  act  termed  costs. 

§  304.  (259.)  Costs  shall  be  allowed  of  course,  to  the  plaintiff,  upon  a  re- 
covery, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property,  or  when  a  claim  or  title 
to  real  property  arises  on  the  pleadings,  or  is  certified  by  the  C9urt  to  have 
come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  property ; 

3.  In  the  actions  of  which  a  court  of  justice  of  the  peace  has  no  juria-J 
diction ; 

4.  In  an  action  for  the  recovery  of  money,  where  the  plaintiff  shall  recover 
fifty  dollars ;  but,  in  an  action  for  assault,  battery,  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal  conversation,  or  seduction,  if  the 
plaintiff  recover  less  than  fifty  dollars  damages,  he  shall  recover  no  more 
costs  than  damages.  And,  in  action  to  recover  the  possession  of  personal 
property,  if  the  plaintiff  recover  less  than  fifty  dollars  damages,  he  shall  re. 
cover  no  more  costs  than  damages,  unless  ho  recovers  also  property,  the 
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value  of  which,  with  the  damages,  amouDts  to  fifty  dollars,  or  the  posseasioa 
of  property  be  adjudged  to  him,  the  value  of  which,  with  the  damages, 
amounts  to  fifty  dollars ;  such  value  must  be  determined  by  the  jury,  court, 
or  referee,  by  whom  the  action  is  tried.  When  several  actions  shall  be 
brought  on  one  bond,  recognizance,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case,  for  the  aame  cause  of 
action,  against  several  parties,  who  might  have  been  joined  as  defendants  in 
the  same  action,  no  costs,  other  than  disbursements,  shall  be  allowed  to  the 
plaintiff,  in  more  than  one  of  such  actions,  which  shall  be  at  his  election,  pro- 
vided that  the  party  or  parties  proceeded  against  in  such  other  action  or 
actions,  have  been  within  this  state,  and  not  secreted. 

Subdivisions  3  and  4  were  amended  in  1862,  as  they  now  stand.  The  amendment  then 
made  was,  however,  rather  formal  than  substantial.  Otherwise,  the  section  dates  from  1849. 
In  1848,  it  closed  at  the  end  of  the  first  sentence,  in  subdivision  4. 

§  805.  (260.)  Costs  shall  be  allowed,  of  course,  to  the  defendant,  in  the 
actions  mentioned  in  the  last  section,  unless  the  plaintiff  be  entitled  to  costs 
therein.  • 

§,306.  (261.)  In  other  actions,  costs  may  be  allowed  or  not,  in  the  dis- 
cretion of  the  court. 

In  all  actions  where  there  are  several  defendants,  not  united  in  interest, 
and  making  separate  defences,  by  separate  answers,  and  the  plaintiff  fuls  to 
recover  judgment  against  all,  the  court  may  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor,  or  any  of  them. 

In  the  following  cases,  the  costs  of  appeal  shall  be  in  the  discretion  of  the 
•5ourt :  • 

1.  When  a  new  trial  shall  be  ordered.     ' 

2.  When  a  judgment  shall  be  affirmed  in  part,  and  reversed  in  part. 

Dates,  as  it  stands,  from  the  amendment  of  1851. 

In  1848,  the  section  consisted  of  the  first  sentence  onlj.  In  1849,  it  was  amended,  so  as 
to  stand  substantially  as  at  present.  But  the  words,  "  in  all  actions,"  were  wanting  at  HiB 
beginning  of  the  second  clause.    Those  words  were  added  on  the  amendment  of  1851. 

§  30V.  (262.)  When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of  trial  (including 
judgment,  when  rendered). 

In  an  action,  where  judgment  upon  failure  to  answer  may  be  had  without 
application  to  the  court,  ten  dollars ;  in  an  action  where  judgment  can  only 
be  taken  on  application  to  the  pourt,  fifteen  dollars ;  and  two  dollars  for 
each  additional  defendant,  upon  whom  process  shall  have  been  served. 
Except  in  actions  for  the  foreclosure  of  a  mortgage,  the  allowance  for  addi- 
tional defendants  is  limited  to  ten  such  defendants,  and,  in  other  cases,  to 
^re  such  defendants. 

2.  To  the  defendant,  for  all  proceedings  before  notice  of  trial,  ten  dollars. 

3.  To  either  party,  for  all  subsequent  proceedings  before  trial,  ten 
dollars ;  to  either  party  for  attending  upon,  and  taking  f^e  deposition  of  a 
witness,  conditionally,  or  attending  to  perpetuate  his  testimony,  ten  dollars; 
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to  either  party,  for  drawing  interrogatories  to  annex  to  a  commission  for  the 
taking  of  testimony,  ten  dollars. 

4.  To  either  party,  for  the  trial  of  an  issue  of  law,  fifteen  dollars ;  for 
every  trial  of  an  issue  of  fact,  twenty  dollars. 

6.  To  either  party,  on  appeal,  except  to  the  Court  of  Appeals,  and  except 
appeals  in  the  cases  mentioned  in  section  349,  before  argtiment,  fifteen 
dollars ;  for  argument,  thirty  dollars ;  and  the  same  costs  shall  be  allowed 
to  either  party,  before  argument,  and  for  argument,  on  application  for  judg- 
ment, upon  special  verdict,  or,  upon  verdict  subject  to  the  opinion  of  the 
court,  or  for  a  new  trial,  on  a  case  made,  and  in  cases,  where  exceptions  are 
ordered  to  be  heard  in  the  first  instance  at  a  general  term,  under  the  pro- 
visions of  section  265. 

6.  To  either  party,  on  appeal  to  the  Court  of  Appeals,  before  argument, 
twenty-five  dollars ;  for  argument,  fifty  dollars ;  and,  when  a  judgnient  is 
affirmed,  the  court  may,  in  its  discretion,  also  award  damages  for  the  delay, 
not  exceeding  ten  per  cent.,  upon  the  amount  of  the  judgment. 

7.  To  either  party,  for  every  circuit  or  term,  not  exceeding  five  circuits, 
and  five  special  and  five  general  terms,  at  which  the  cause  is  necessarily  on 
the  calendar,  and  is  not  tried,  or  is  postponed  by  order  of  the  court,  ten 
dollars. 

But,  in  an  action,  hereafter  brought  to  recover  dower,  before  admeasure- 
ment^ of  real  property,  aliened  by  the  husband,  the  plaintiff  shall  not  recover 
costs,  unless  it  appear  that  the  dower  was  demanded  before  the  commence- 
ment of  the  action,  and  was  refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff,  in  proceedings  under 
chapter  II.,  title  XII.,  of  the  second  part  of  this  Code  (sections  375  to  381), 
as  upon  the  commencement  of  an  action. 

This  section  dates,  as  it  stands,  from  the  amendment  of  1862. 

Preyions  to  that  year  it  had  undergone  a  continued  series  of  changes.  It  may,  probably,  be 
the  more  convenient  mode  to  notice  them,  as  they  have  affected  each  subdivision  separately, 
instead  of  stating  those  on  each  occasion,  in  the  aggregate. 

Subdivision  1.  In  the  Code  of  1848,  the  allowances  stood  thus:  in  the  first  class  of  actions 
mentioned,  $7 ;  in  the  second,  $12 ;  and  the  subdivision  also  allowed,  for  subsequent  proceed- 
ings before  trial,  $7. 

This  scale^ continued  till  1857,  when  the  allowances  were  changed  to  the  present  amounts 
of  $10,  and  $15. 

The  provision  as  to  subsequent  proceedings  before  trial,  was  transferred  to  subdivision  3. 

The  allowance  of  $2  for  each  additional  defendant  served,  was  then  first  added. 

But  that  allowance  was  left  unlimited,  as  to  the  number  of  defendants  served.  The  restric- 
tions now  imposed  were  first  inserted  in  1859.  The  word  "that"  seems  to  be  wanting,  after 
"except" 

Subdivision  2.  This  allowance,  in  1848,  was  $5 ;  the  subdivision  then  went  on  to  allow  $7 
for  subsequent  proceedings  before  triaL 

This  scale  continued  till  1857,  when  the  allowance  of  $5  was  increased  to  $10,  as  it  now 
stands ;  the  allowance  for  subsequent  proceedings  being  shifted  to  the  next  subdivision. 

Subdivision  3.  That  portion  of  this  subdivision  which  provides  as  to  compensation  for  taking 
testimony,  was  added  on  the  amendment  of  1862 ;  the  rest  of  the  subdivision  was  first  inaerfe- 
ed  in  1857.    Before  tisat  year,  the  allowance  was  $1  each,  forming  part  of  subdivision  2. 
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Subdivision  4.  In  1848,  this  allowance  was  more  diacriminatingi  and  formed  the  subject  of 
two  subdivisions,  then  Nos.  3  and  4.  For  the  trial  of  either  issues  of  law  or  of  fact,  when 
separately  tried,  there  was  allowed  to  the  plaintiff,  $15,  to  the  defendant,  $12.  When  both 
tried  at  the  same  time,  the  allowances  were,  to  the  plaintiff,  $20,  to  the  defendant,  $15. 

This  scale  continued  till  185T,  when  the  allowances  were  fixed  as  they  now  stand. 

Subdivision  5.  In  1848,  this  subdivision  stood  thus,  being  then  numbered  6.  To  either 
party  on  appeal,  excepting  to  the  Court  of  Appeals,  before  argument,  $15;  for  argument,  $30. 

In  1849,  there  was  added  this  clause :  "  JBut  this  provision  shall  not  apply  to  appeals  in 
cases  other  than  those  mentioned  in  section  349." 

In  1851,  the  allowauces  remained  the  same,  but  the  additional  sentence  of  1849  was  made 
intelligible,  by  altering  it  thus :  "  But  tliis  provision  shall  not  apply  to  appeals  from  an  order 
granting  or  denying  a  non-enumerated  motion." 

In  1852,  the  wording  of  this  last  provision  was  changed  thus :  *'But  this  provision  shall  not 
apply  to  appeals  in  the  cases  mentioned  in  section  349." 

In  1857,  the  phraseology  of  that  part  of  the.  section  was  fixed  as  it  now  stands.  The  oon- 
cludingiportion  was  first  inserted,  in  the  following  manner :  '*  And  the  same  costs  shall  bo 
allowed  to  either  party  before  argument,  and  for  argument,  in  cases  ordered  to  be  heard  in  tb« 
first  instance  at  general  term,  under  the  provisions  of  section  265." 

In  1858,  the  phraseology  of  the  subdivision  wns  fixed  substantially  as  it  now  stands,  exoepC 
that  the  word  '^as,"  stood  instead  of  *'or,"  before  the  words,  "for  a  new  trial  on  a  case  made.' 

On  the  amendment  of  1862,  this  evident  error  was  corrected. 

Subdivision  G.  The  allowances  for  an  appeal  to  the  Court  of  Appeals  were  fixed  by  the  origi 
nal  Code,  as  they  now  stand,  and  have  come  down  unchanged.  The  provision  authorizing  tliai 
court  to  award  damage^  for  delay,  in  case  of  affirmance,  was  not  inserted,  however,^  until  the 
amendment  of  1658. 

Subdivision  7.  The  allowance  of  $10,  by  way  of  term-fee,  was  fixed  by  the  Code  of  1848| 
and,  so  far  as  the  sum  is  concerned,  has  come  down  unchanged.  The  term  at  which  it  was 
tried  or  heard,  was,  in  that  year,  specially  excepted. 

There  was  no  limit  fixed  then,  upon  the  number  of  terms,  for  which  this  allowance  might  bo 
made. 

In  1857,  the  special  exception  of  the  term  at  which  the  cause  was  tried  or  heard,  was 
stricken  out,  and  the  number  was  first  limited,  to  every  circuit  or  term,  not  exceeding  three. 

In  1858,  the  subdivision  was  amended  to  the  same  effect  as  at  present,  the  limitation  stand- 
ing, "and  is  not  reached  or  postponed."  On  the  amendment  of  1862,  the  phraseology  was 
fixed  as  it  now  stands. 

The  clause  providing  that,  in  proceedings  for  the  recovery  of  dower,  the  plaintiff  shall  oet 
recover  costs,  without  proof  of  a  demand  and  refusal  before  action,  was  first  inserted  on  the 
amendment  of  1852. 

The  provision  that  the  plaintiff,  in  proceedings  against  joint  debtors,  &c.,  shall  be  allowed 
the  same  costs  as  in  an  ordinary  action,  was  first  inserted  on  the  amendment  of  1857. 

§  308.  (263.)  In  addition  to  these  allowances,  there  shall  be  allowed  to 
the  plaintiff,  upon  the  recovery  of  judgment  by  him,  in  any  action  for  the 
partition  of  re.il  property,  or  for  the  forceclosure  of  a  mortgage,  or  in  which 
a  warrant  of  attachment  has  been  issued,  or  for  an  adjudication  upon  a  will 
or  other  instrument  in  writing,  and  in  proceedings  to  compel  the  detennina 
tion  of  claims  to  real  property,  the  sum  of  ten  per  cent,  on  the  recovery,  as 
in  the  next  section  prescribed,  for  any  amount  not  exceeding  two  hundred 
dollars ;  an  additional  sum  of  five  per  cent,  for  any  additional  amount  not 
exceeding  four  hundred  dollars;  and  an  additional  sum  of  two  per  cent  for 
any  additional  amount  not  exceeding  one  thousand  dollars. 

And  in  the  actions  above  named,  if  the  same  shall  be  settled  before  judg- 
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ment  therein,  like  allowances  upon  the  amount  paid  or  secured  upon  such 
settlement,  at  one-half  the  rates  above  specified 

This  provision,  except  the  concluding  sentence,  was  first  inserted  on  the  amendment  of  1857. 
That  sentence  was  added  in  1S62. 

In  1848,  the  section  authorized  an  additional  allowance  to  be  granted  bj  the  court,  in  its 
discretion,  in  difficult  or  extraordinary  cases,  if  the  action  were  for  the  recovery  of  money  or 
of  real  or  personal  property,  and  a  trial  had  been  had ;  the  allowance  not  to  exceed  ten  per 
cent,  on  the  recovery  or  claim,  for  any  amount  not  exceeding  $500,  and  not  more  than  fire 
per  cent,  for  any  additional  amount. 

In  1819,  this  system  was  continued,  a  clause  being  added,  authorizing  the  same  allowanod 
in  the  several  classes  of  cases  which  were  then,  and  are  now,  specified  in  the  section,  with 
some  slight  verbal  differences :  "  And  also,  in  any  case,  where  the  prosecution  or  defence  has 
been  unreasonably  or  unfairly  conducted." 

In  1857,  the  whole  power  to  grant  discretionary  allowances  was  taken  away,  until  partially 
restored  in  1858,  as  appears  by  the  next  section.  , 

§  309.  (264.)  These  rates  shall  be  estimated  upon  the  value  of  the  prop 
erty  claimed  or  attached,  or  affected  by  the  adjudication  upon  the  will  or 
other  instrument,  or  sought  to  be  partitioned,  or  the  amount  found  due  upon 
the  mortgage,  in  an  action  for  foreclosure.  And,  whenever  it  shall  be  neces- 
sary to  apply  to  the  court,  for  an  order  eriforcing  the  payment  of  an  install- 
ment, falling  due,  after  judgment  in  an  action  for  foreclosure,  the  plaintiff 
shall  be  entitled  to  the  rate  of  allowance  in  the  last  section  prescribed,  but 
to  no  more  in  the  aggregate,  than  if  the  whole  amount  of  the  mortgage  had 
been  due,  when  judgment  was  entered.  Such  amount  of  value  must  be 
determined  by  the  court,  or  by  the  commissioners,  in  case  of  actual  partition. 
In  difficult  and  extraordinary  cases,  where  a  trial  has  been  had,  except  in 
any  of  the  actions  or  proceedings  (other  than  those  for  the  partition  of  real 
estate)  specified  in  section  three  hundred  and  eight,  and  in  actions  or  pro- 
ceedings for  the  partition  of  real  estate,  the  court  may  also,  in  its  discretion 
make  a  further  allowance  to  any  party,  not  exceeding  five  per  cent,  upon  the 
amount  of  the  recovery  or  claim  or  subject-matter  involved. 

The  final  clause,  restoring  the  power  of  granting  discretionary  allowances,  taken  away  by 
the  amendment  of  the  previous  year,  was  first  inserted  in  1858.  As  the  section  then  stood,  a 
discretionary  allowance  might  be  moved  for,  in  all  cases,  those  specified  in  section  308  inclu- 
sive.  In  1859,  tlie  whole  of  this  class  was  excepted  from  the  operation  of  the  section.  In 
1862,  the  phraseology  was  fixed,  as  it  now  stands,  favoring  proceedings  in  partition,  but  still 
excluding  the  others  in  which  an  allowance  is  claimable  as  of  right 

In  1848,  the  provision  stood  thus: 

These  rates  shall  be  estimated  as  follows : 

"  If  the  plaintiff  recover  judgment,  it  shall  bo  upon  the  amount  of  money,  or  the  value  of  the 
property  recovered. 

"  If  the  defendant  recover  judgment,  it  shall  be  upon  the  amount  of  money,  or  the  value  of 
the  property  claimed  by  the  phuntilT. 

**  Where  the  action  is  for  real  or  personal  property,  the  value  thereof  must  be  determined  bjT 
the  jury,  court,  or  referees  by  whom  the  action  is  tried." 

In  1849.  the  provision  was  substantially  the  same,  its  phraseology  being  enlarged,  to  meek 
the  renuiremenis  of  section  308,  as  then  amended. 

In  1857,  tliat  portion  of  the  section  was  amended,  as  it  now  stands;  th^oondusion  being 
added,  as  above  noticed,  In  1858,  and  altered  in  1859  and  1862. 
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§  310.  (265.)  When  the  jadgment  \b  for  the  recovery  of  money,  interefit, 
from  the  time  of  the  verdict  or  report,  mitil  jadgment  be  finally  entered, 
shall  be  computed  by  the  derk,  and  added  to  the  costs  of  the  party  entitled 
thereto. 

Has  oome  down  unaltered. 

§  311.  (266.)  The  clerk  shall  insert  in  the  entry  of  judgment,  on  the  appli- 
cation of  the  prevailing  party,  upon  five  days^  notice  to  the  other,  except 
when  the  attorneys  reside  in  the  same  city,  village  or  town,  and  then,  npon 
two  days'  notice,  the  sum  of  the  allowances  for  costs,  as  provided  by  this 
Code,  the  necessary  disbursements,  including  the  fees  of  officers  allowed  by 
law,  the  fees  of  witnesses,  the  reasonable  compensation  of  commissioners  in 
taking  depositions,  the  fees  of  referees,  and  the  expense  of  printing  the 
papers  for  any  hearing,  when  required  by  a  rule  of  the  court.  The  disburse- 
ments shall  be  stated  in  detail,  and  verified  by  affidavit.  A  copy  of  the 
items  of  the  costs  and  disbursements  shall  be  served,  with  a  notice  of  adjust- 
ment. 

Whenever  it  shall  be  necessary  to  adjust  costs,  in  any  interlocutory  pro- 
ceeding in  an  action,  or  in  any  special  proceedings,  the  same  shall  be  adjusted 
by  the  judge,  before  whom  the  same  may  be  heard,  or  the  court,  before  which 
the  same  may  be  decided  or  pending,  or  in  such  other  manner  as  the  judge 
or  court  may  direct. 

Dates,  as  it  stands,  fVoin  the  amendment  of  1857,  except  the  final  clause,  which  was  added 
on  that  of  1862. 

In  1848,  two  days'  notice  only  was  necessary.  The  provisions  were,  otherwise,  snbstn- 
tially  the  same,  except  that  the  only  disbursements  specially  enumerated  were  referee^s  k», 
and  the  expense  of  printing  papers  on  an  appeal  The  affidavit  of  disbursements  was  required 
to  be  filed,  and  no  provision  was  made  for  service  of  a  copy  of  the  costs  with  the  notice.  In 
1849  a  slight  verbal  amendment  was  made,  and  the  section  remained  the  same,  till  1857. 

§  312.  (26V.)  The  clerk  shall  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar ; 

On  entering  a  judgment,  by  filing  transcript,  six  cents ; 

On  entering  judgment,  fifty  cents ;  except  in  courts  where  the  clerks  are 
salaried  officers,  and,  in  such  courts,  one  dollar ; 

He  shall  receive  no  other  fee,  for  any  services  whatever  in  a  civil  action, 
except  for  copies  of  papei's,  at  the  rate  of  five  cents  for*  every  hundred 
words. 

§  313.  (268.)  The  fees  of  referees,  shall  be  three  dollars  to  each,  for  every 
day  spent  in  the  business  of  the  reference ;  but  the  parties  may  agree  in 
writing  upon  any  other  rate  of  compensation. 

It  will  be  convenient  to  notice  here,  the  provision  in  section  401,  as 
amended  in  1862,  providing  that  a  deposition  for  the  purposes  of  a 
motion  may  be  taken  by  a  referee : 

And  the  feed  of  such  referee  for  such  service,  shall  be  three  dollars  per  day. 
§  314.  (269.)  When  an  application  shall  be  made  to  a  court  or  referees,  to 
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postpone  a  trial,  the  payment  to  the  adverse  party  of  a  sum,  not  exceeding 
ten  dollars,  besides  the  fees  of  witnesses,  may  be  imposed,  as  the  condition 
of  granting  the  postponement. 

§315.  (270.)  Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 
court  or  judge,  not  exceeding  ten  dollars,  and  may  be  absolute,  or  directed 
to  abide  the  event  of  the  action. 

Dates,  as  it  stands,  from  the  amendmont  of  1857,  on  which  the  concluding  part  of  the  sen- 
tence was  inserted. 

In  1848,  no  motion-costs  were  allowed,  except  the  costs  of  resisting,  in  the  discretion  of  the 
courts  not  exceeding  ten  dollars. 

In  1849,  the  first  part  of  the  section  stood  as  it  stands  now,  down  to  '^not  exceeding  ten 
dollars,**  except  that  the  words  "or  judge**  were  omitted. 

§  316.  When  costs  are  adjudged  against  an  infant  plaintiff,  the  guardian, 
by  whom  he  appeared  in  the  action,  shall  be  responsible  therefor,  and  pay- 
ment thereof  may  be  enforced  by  attachment. 

First  inserted  in  1849. 

§  317.  In  an  action  prosecuted  or  defended,  by  an  executor,  administra- 
tor, trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute, 
costs  shall  be  recovered,  as  in  an  action  by  and  against  a  person  prosecuting 
or  defending  in  his  own  right ;  but  such  costs  shall  be  chargeable  only  upon 
or  collected  of,  the  estate,  fund,  or  party  represented,  unless  the  court  shall 
direct  the  same  to  be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  such  action  or  defence.  But  this  section  shall 
not  be  construed  to  allow  costs  against  executors  or  administrators,  where 
tbey  are  now  exempted  therefrom,  by  section  forty-one,  of  title  three,  chap- 
ter six,  of  the  second  part  of  the  Revised  Statutes.  And,  whenever  any 
claim  against  a  deceased  person  shall  be  referred,  pursuant  to  the  provisions 
of  the  Revised  Statutes,  the  prevailing  party  shall  be  entitled  to  recover  the 
fees  of  referees  and  witnesses,  and  other  necessary  disbursements,  to  be 
taxed  according  to  law.  And  the  court  may  in  its  discretion,  in  the  cases 
mentioned  in  this  section,  require  the  plaintiff  to  give  security  for  costs. 

Dates,  as  it  stands,  from  the  amendment  of  1852,  on  which  occasion,  the  last  sentence  was' 
inserted. 

In  1851,  the  sentence  immediately  previous  to  it  was  added  by  amendment 
Otherwise,  and  as  to  the  first  two  clauses  of  the  section,  it  dates  from  1849. 

§  318.  When  the  decision  of  a  court  of  inferior  jurisdiction  in  a  special 
proceeding,  including  appeals  from  surrogates'  courts,  shall  be  brought 
before  the  Supreme  Court  for  review,  such  proceeding  shall,  for  all  purposes 
of  costs,  be  deemed  an  action  at  issue  on  a  question  of  law,  from  the  time 
the  same  shall  be  brought  into  the  Supreme  Court,  and  costs  thereon  shall 
be  awarded  and  collected,  in  such  manner  as  the  court  shall  direct,  accord- 
ing to  the  nature  of  the  case. 

The  inclusion  of  appeals  from  surrogates*  courts,  was  inserted  in  the  amendment  of  1862, 
and  a  corresponding  amendmont  was  then  made  in  section  471,  the  section  by  which  a  variety 
of  special  prooeecUngs  (such  appeals  indndedX  are  exempted  from  the  operation  of  the  Code. 
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That  amendment  is  in  these  words: 

"  Except  that  the  costs  on  such  appeal,  shall  be  regulated  and  allowed,  in  the  maimer  pro* 
Tided  in  section  318  of  this  act" 

This  amendment  excepted,  the  present  section,  and  those  which  follow,  stand  aa  in  1849, 
when  they  were  first  inserted. 

§  319.  In  all  civil  actions,  prosecuted  in  the  name  of  the  people  of  this 
state,  by  an  officer  duly  authorized  for  that  purpose,  the  people  shall  be 
liable  for  costs,  in  the  same  cases,  and  to  the  same  extent,  as  private  parties. 
If  a  private  person  be  joined  with  the  people  as  plaintiff,  he  shall  be  liable, 
in  the  first  instance,  for  the  defendant's  costs ;  which  shall  not  be  recovered 
of  the  people,  till  after  execution  issued  therefor  against  such  private  partj, 
and  returned  uusatisfied. 

§  320.  In  an  action,  prosecuted  in  the  name  of  the  people  of  this  state,  for 
the  recovery  of  money  or  property,  or  to  establish  a  right  or  claim,  for  the 
benefit  of  any  county,  city,  town,  village,  corporation,  or  person,  costs 
awarded  against  the  plaintiff,  shall  be  a  charge  against*  the  party  for  whose 
benefit  the  action  was  prosecuted,  and  not  against  the  people. 

§  321.  In  actions,  in  which  the  cause  of  action  shall,  by  assignment  after 
the  commencement  of  the  action,  or  in  any  other  manner,  become  the  prop- 
erty of  a  person  not  a  party  to  the  action,  such  person  shall  be  liable  for  the 
costs,  in  the  same  manner  as  if  he  were  a  party,  and  payment  thereof  may 
be  enforced  by  attachment. 

§  322.  Upon  the  settlement,  before  judgment,  of  any  action  mentioned  in 
section  304,  no  greater  sum  shall  be  demanded  from  the  defendant  as  costs, 
than  at  the  rates  prescribed  by  that  section. 

The  title  in  question  ends  here.  The  costs  of  an  appeal  from  a  jus- 
tice's decision  are,  however,  specially  regulated  by  section  371,  cited  in 
the  last  preceding  chapter,  where  the  scales  of  allowances  are  given. 

Under  the  amended  judiciary  act,  chapter  470  of  1847,  section  47,  a 
party,  prosecuting  or  defending  in  person,  is  entitled  to  recover  the 
same  fees  for  services,  as  if  such  services  had  been  performed  by  an 
attorney,  solicitor,  or  counsel,  and  is  subjected  to  the  eame  statutory 
restrictions. 

By  chapter  617  of  1853,  p.  1165,  section  1,  the  jurisdiction  of  the 
Marine  Court  of  the  city  of  New  York,  was  extended  to  comprise 
actions  of  assault  and  battery,  false  imprisonment,  malicious  prosecu- 
tion, libel,  and  slander,  where  the  damages  claimed  do  not  exceed  five 
hundred  dollars.  And  it  was  provided  that  the  costs  of  all  such 
actions,  when  prosecuted  in  any  other  court  in  the  city  of  New  York, 
were  thereby  limited  to  the  amount  which  would  have  been  recovered 
in  such  Marine  Court,  if  prosecuted  therein ;  also,  that  in  no  such  action 
shall  the  costs  exceed  the  damages  recovered. 

Under  chapter  262  of  1859,  p.  670,  section  2,  no  costs,  fees,  disburse- 
ments, or  allowance,  are  recoverable  or  taxable,  in  any  judgment 
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against  municipal  corporations,  unless  the  plaintiff's  claim  shall  have 
been  presented  to  its  chief  iiscal  officer,  for  payment,  before  the  com- 
mencement of  the  action.  See  also,  as  to  exemption  of  the  corporation 
of  New  York,  from  payment  of  costs  in  suits  on  forfeited  recognizances, 
chapter  202  of  1865,  p.  305,  section  3. 

The  above  provisions  are  cited  here,  as  being  of  general  application. 
A  few  others,  extending  only  to  specific  items,  or  portions  of  the  above 
provisions,  will  be  cited  below,  in  connection  with  the  matters  to 
which  they  relate. 

There  is  no  general  rule  of  the  court  upon  the  subject,  except  one 
clause  in  rule  77  (72),  which  provides,  that  no  separate  action  shall  be 
brought  for  a  partition  of  a  part  only  of  lands  owned  in  common,  with- 
out the  consent  of  the  parties  interested  therein ;  "  and,  if  brought  with- 
out such  consent,  the  share  of  the  plaintiff  may  be  charged  with  the 
whole  costs  of  the  proceeding."  ^ 

Kule  52  is  below  cited,  in  connection  with  the  subject  of  allowances, 
to  which  it  exclusively  relates. 

§  381.  General  (hnsideraiicma. 

Pbeliminaby  Eemarks. 

In  no  respect  has  the  Code  effected  a  more  radical  and  complete 
change,  than  as  regards  the  costs  of  actions  or  suits  in  the  different 
courts,  whether  as  to  the  relations  of  the  parties  in  a  proceeding  to 
each  other,  or  with  reference  to  those,  between  such  parties,  and  their 
attorneys  or  counsel.  The  former  provisions  on  both  subjects  are 
Completely  swept  away,  and  an  entirely  new  system  substituted. 

It  is  hardly  possible,  indeed,  to  imagine  a  more  complete  contrast, 
than  that  which  exists,  between  the  former  and  the  present  provisions 
on  the  subject.  Whether  too  much  may  not  have  been  attempted  on 
the  one  hand,  and  too  little  preserved  on  the  other,  is  a  matter  by  no 
means  fi*ee  from  doubt ;  and,  possibly,  some  may  even  be  entertained, 
as  to  whether  the  provisions  of  the  Code  itself,  do  not  really  tend,  in 
many  respects,  to  counteract  the  expressed  intentions  of  its  framers. 
Those  intentions  are  thus  stated,  by  the  parties  in  question,  upon  their 
report: 

"  The  losing  party  ought,  as  a  general  rule,  to  pay  the  expense  of  the 
litigation.  He  has  caused  a  loss  to  his  adversary  unjustly,  and  should 
indemnify  him  for  it.  The  debtor,  who  refuses  to  pay,  ought  to  make 
his  creditor  whole." 

The  extent  to  which  the  object  thus  proposed  is  actually  carried  out, 
will  best  be  seen  hereafter.  The  practical  effect  of  the  provisions 
made  for  this  purpose,  seems  rather  to  be,  the  rendering  a  complete  and 
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accurate  indemnification,  a  matter  of  impossibility  in  practice;  and 
this,  even  with  the  precarious  assistance,  which  an  application  for  an 
allowance  may,  perhaps,  afford  in  some  cases.  The  prevailing  party 
is,  as  a  general  rule,  saddled  with  the  payment  of  his  counsel  fees, 
without  the  possibility  of  obtaining  reimbursement  from  his  opponent, 
however  unavoidably  he  may  himself  have  been  forced  into  the  suit,  or 
however  great,  nay,  even  ruinous,  the  burden  may  be  upon  him. 

The  wisdom  of  giving  an  attorney  in  a  cause,  a  direct  interest  in 
procrastinating  proceedings  to  the  utmost,  by  the  disproportionate 
ratio  which  exists  between  the  allowances  for  term-fees,  and  those  for 
the  preparation  and  aigument  of  a  cause,  seems  very  questionable.  It 
appears  to  be  assumed,  too,  that  all  causes  require  the  same  prepara- 
tion, and  present  the  same  difficultie&;  no  means  of  making  any  dis- 
tinction, between  a  simple  inquest  or  judgment  by  default,  and  a  really 
litigated  trial,  involving  forethought  and  preparation,  being  provided 
by  the  present  enactments. 

To  argue  that  the  same  compensation  is  adequate  in  all  these  cases, 
without  any  distinction  whatever,  would  shock  common  sense ;  and 
yet,  no  adequate  means  of  drawing  that  distinction  are  provided :  at 
least,  as  regards  the  very  large  and  important  class  of  cases,  which, 
though  requiring  a  large  sacrifice  of  time  and  labor  for  their  due  prep 
aration,  and  experience  and  skill  in  their  conduct,  may,  perhaps,  not 
strictly  fall  within  the  definition  of  being  either  "  difficult"  or  extraor- 
dinary, within  the  meaning  of  the  legislature. 

"Whether  the  retention  of  the  double  scale  of  taxation — 1st.  As  be- 
tween party  and  party,  comprising  the  costs  of  an  ordinary  recovery, 
or  defence,  and  including  a  reasonable  and  proper  counsel-fee  on  the 
hearing ;  and,  2d.  As  between  solicitor  and  client,  under  which  a  party, 
whose  costs  are  ordered  to  be  so  taxed,  obtains  a  complete  indemnity, 
against  every  reasonable  expense  incurred  by  him  in  consequence  of 
the  litigation — ^would  not  have  given  greater  facilities  for  the  attain- 
ment of  substantial  justice,  and  been  more  consonant  with  the  ex- 
pressed intentions  of  the  framers  of  the  Code  itself,  seems  more  than 
questionable. 

At  present,  the  latter  seem  to  be  practically  abortive,  the  former, 
practically  impossible. 

The  questions  which  have  arisen,  as  to  the  mutual  liabilities  of  attor- 
ney and  client,  as  between  each  other,  and  the  scale  of  remuneration 
and  rights  of  the  former,  as  regards  the  acquisition  and  enforcement  of 
his  lien  on  the  fund  in  question,  or  the  judgment,  if  any,  recovered 
through  his  instrumentality,  have  been  already  fully  considered,  and 
the  decisions  in  point  cited  above,  book  I.,  chapter  YII.,  section  30. 
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(a.)  Bight  to  Costs,  Genbbally  Considebed. 

Subject  to  the  above  right  of  the  attorney,  and  to  the  exercise  of  the 
power  of  the  court  for  its  enforcement,  when  necessary,  costs,  under 
the  Code,  are,  as  between  the  parties  to  the  action,  expressly  awarded 
to  the  prevailing  party,  as  provided  by  section  303.  And,  even  when 
the  judgment  is  for  costs  alone,  such  party  is,  prima  fade^  entitled  to 
it.    Vide  Martin  vs.  Kanouse^  11  How.,  567  ;  2  Abb.,  327. 

The  right  of  the  plaintiff  to  costs,  accrues  immediately  on  suit  brought ; 
nor  will  a  settlement,  in  fraud  of  that  right,  avail  to  defeat  it.  Bogar- 
dvs  vs.  Hicktmieyer^  3  Abb.,  179.  See  also  generally,  Taylor  vs. 
Rennie^  22  How.,  101.  But  costs  do  not  become  a  debt  to  either 
party,  until  the  recovery  of  judgment  in  his  favor,  unless  he  expressly 
agree  to  pay  them.  Wa/rfield  vs.  Wa4ikin8^  30  Barb.,  395 ;  Torry  vs. 
HadUy^  14  How.,  357. 

Where  a  second  suit  is  brought,  for  the  same  cause  of  action  on  which 
the  plaintiff  has  been  previously  nonsuited,  proceedings  will  be  stayed  in 
the  second,  until  the  costs  of  the  first  litigation  have  been  paid.  Edwards 
vs.  Ninth  Avenue  Railroad  Company^  22  How.,  444.  See  likewise,  as 
to  an  appeal,  Dresser  vs.  Brooks^  5  How.,  75.  But  not  so,  where  the 
nature  of  the  relief,  asked  in  the  two  proceedings,  is  not  identical. 
Davis  vs.  Duffie,  5  Duer,  688 ;  3  Abb.,  363. 

(J.)  KiOHT,  AS  Governed  by  the  Code. 

In  all  cases  falling  within  the  operation  of  that^  measure,  the  right 
to  costs  is  governed  absolutely  by  it,  the  previous  statutes  being 
repealed.  Vide  Ha/rriott  vs.  Ifew  Jersey  Railroad  Company^  8  Abb., 
284  (294). 

Where  an  amendment,  affecting  the  allowances  for  costs,  has  taken 
place,  the  amount  due  to  the  prevailing  party,  will  be  regulated  by  the 
provision  in  force  at  the  time  of  the  recovery  by,  or  the  decision  in 
favor  of  the  party  entitled  to  them,  without  regard  to  the  time  when 
such  costs  may  be  actually  taxed,  or  that,  at  which  the  trial,  which  has 
resulted  in  such  recovery  or  decision,  may  have  originally  commenced* 
Vide  Fisher  vs.  Hunter^  15  How.,  156 ;  Hvber  vs.  Zockwood,  15  How., 
74 ;  Orary  vs.  Norwood^  5  Abb.,  219.  (See  decision,  not  head-note.) 
In  Steward  vs.  Lamjoreaux^  5  Abb.,  14,  it  was  held  that,  in  a  case  of 
judgment  by  default  to  answer,  tlie  costs  were  governed  by  the  statute 
in  force  at  the  time  of  taxation,  without  regard  to  the  time  when  the 
default  actually  occurred. 

Where  the  case  has  been  tried  by  a  jury,  the  date  of  the  verdict,  is  the 
date  of  the  recovery,  as  regards  the  right  to  costs.  Moore  vs.  Wester- 
veltj  6  Duer,  684 ;  14  How.,  279  ;  Burnett  vs.  West/ally  15  How.,  420. 
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And,  where  tlie  case  has  been  tried  more  than  once,  it  is  fixed  by  that 
of  the  final  verdict.  Jackettv^.  Judd^  18  How.,  385  ;  Janes  vs.  Under- 
xoood^  18  How.,  532. 

In  Hunt  vs.  Middlebrook^  14  How.,  300,  it  was  held  that  the  date  of 
the  plaintiff's  recovery  was,  in  a  case  tried  by  the  court,  the  making 
and  filing  the  decision ;  and.  when  tried  by  a  referee,  the  niaking  and 
delivery  of  the  report.  In  Torry  vs.  Hadley^  14  How.,  357,  the  filing, 
not  the  delivery  of  the  report,  was  held  to  be  the  proper  date,  in  the 
latter  category. 

A  proceeding,  commenced  after  the  passage  of  the  Code  of  1848,  but 
decided  after  that  of  1849,  was  held  to  be  governed,  so  far  as  costs  were 
concerned,  by  the  provisions  of  the  latter  meafiure.  Solmes  vs.  St. 
John,  4  How.,  66  ;  2  C.  K.,  46. 

(c.)  KiGHT,  IN  Proceedings  Commenced  Before  the  Code. 

Bnt,  as  regards  suits  commenced  before  the  passage  of  the  Code  of 

1848,  and  all  proceedings  in  those  suits,  and  likewise,  as  regards  appeals 
taken  to  the  Court  of  Appeals,  before  the  same  period,  the  rule  is  differ- 
ent None  of  the  provisions  of  the  Code  as  to  costs,  except  only  section 
315,  in  relation  to  the  costs  of  a  motion,  in  courts  other  than  the  Court 
of  Appeals,  were  rendered  retrospective,  by  the  supplementary  act  of 

1849.  The  costs  of  all  proceedings  in  such  suits,  are  regulated  by  the 
old  fee-bill,  and  not  by  the  Code.  TruscoU  vs.  Xing^  4  How.,  173 ; 
Doty  vs.  Brovm^  4  How.,  426.  See  also  memorandum,  3  C.  R.,  119. 
See  likewise  cases  below  cited. 

And  this  rule  holds  good,  even  as  regards  all  other  proceedings,  except 
appeals,  in  the  same  class  of  suits,  taken  after  the  amendment  of  section 
459  in  1859.  Though  that  section  applies  the  provisions  of  the  Code 
to  all  future  proceedings  in  pending  actions,  that  expression  fails  to 
reach,  or  to  render  applicable,  the  provisions  as  to  the  costs  of  those  pro- 
ceedings. These  are  still  governed  by  the  former  rule,  with  the  single 
exception  of  the  costs  of  appeals,  which  are  reached,  and  rendered 
applicable,  by  the  present  terms  of  that  section.  Such  costs,  in  these 
cases,  are  taxable  under  the  Code  ;  all  others,  as  before,  under  the  old 
fee-bill.  See  Rich  vs.  Husson^  1  Duer,  617 ;  11  L.  O.,  119  ;  Trav^ 
vs.  Kipy  4  Abb.,  358 ;  Curtis  vs.  Leavitt,  19  Barb.,  530 ;  1  Abb.,  118. 
See  also  McMaster  vs.  Vernon^  4  Duer,  625 ;  1  Abb.,  179,  extending 
the  term,  costs  of  an  appeal,  to  the  hearing  of  exceptions  at  general 
term,  as  being  in  the  nature,  though  not  in  the  form  of  an  appeal. 

But  the  above  rule  was  never  applicable  to  an  appeal  to  the  Court  of 
Appeals,  in  such  a  suit,  taken  after,  though  from  a  decision  rendered 
before  the  passage  of  the  Code.  Such. appeal  is,  it  was  held,  a  new  suit, 
for  the  purposes  of  costs,  and  they  were  always  taxable  under  the 
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Code,  and  not  under  the  old  fee-bill.     See  Kanoxise  vs.    Martin^  2 
Sandf.,  739 ;  Bokee  vs.  Banks,  3  C.  R,  218 ;  9  L.  O.,  135. 

Section  315,  was  held  not  to  be  applicable  to  the  costs  of  a  motion  to 
the  Court  of  Appeals,  in  an  old  case,  in  Lyme  vs.  Ward,  1  Comst.,  531 ; 
3  How.,  342 ;  1  C.  K.,  101 ;  7  L.  0.,  10. 

{d,)  Costs  in  Special  Pkoceedings. 

The  provisions  of  the  Code  are  expressly  applied,  to  appeals,  or  other 
proceedings,  for  the  review  of  an  adjudication  in  these  cases,  by  section 
318,  as  above  cited. 

And  this  provision  has  been  held  to  apply  to  the  review  of  such  a 
proceeding,  when  brought  up  by  way  of  certioraH,  Haviland  vs. 
White,  7  How.,  154 ;  The  People  vs.  Flake,  14  How.,  527.  See,  how- 
ever, The  People  vs.  Heath,  20  How.,  304,  controverting  the  last  case, 
8o  far  as  it  decides,  that  an  appeal  from  the  decision  of  referees,  under 
the  highway  act,  is  reached  by  these  provisions. 

See  also,  as  to  the  costs  of  the  review  of  special  proceedings  by  appeal, 
The  People  vs.  Sturtevant,  3  Duer,  616 ;  9  How.,  304.  And  express 
provision  is  made  upon  the  subject,  by  chapter  270  of  1854,  p.  592, 
section  3,  to  the  same  general  effect  as  section  318. 

Prior  to  the  amendment  of  1862,  the  costs  of  appeals  from  a  surro- 
gate's decision,  were  expressly  excepted  from  the  operation  of  the  Code, 
by  section  471.  Sherman  vs.  Youngs,  6  How.,  318 ;  Brockway  vs. 
Jewett,  16  Barb.,  590.  Seel  also  Van  Pelt  vs.  Van  Pelt,  16  How., 
299.  Since  that  amendment,  they  are  now  taxable  under  the  Code, 
under  the  conjoint  operation  of  sections  471  and  318,  as  they  at  present 
stand. 

But,  in  a  special  proceeding,  no  costs  can  be  awarded  under  the  Code, 
on  an  original  application,  beyond  the  costs  of  a  motion.  In  re  Pierce, 
12  How.,  532. 

In  proceedings  on  mandamus,  costs  are  taxable  under  the  old  fee- 
bill.    *T7ie  People  vs.  Ewen,  8  Abb.,  359,  note. 

See,  as  to  the  costs  of  street  opening  cases  in  New  York,  and  the 
special  rates  allowed ;  and  as  to  the  statutes,  by  which  such  rates  *ai*e 
governed.  In  the  Matter  of  Opening  and  lActending  the  Bowery,  19 
Barb.,  588. 

§  332.  Highta  and  IdabUUies  of  Parties,  in  Specific  Cases. 

{a.)  Public  Offioees,  &c. — ^Double  Costs. 

By  the  Revised  Statutes,  2  R.  S.,  617,  section  24,  a  public  officer,  or 
person  acting  under  his  authority,  or  under  an  authority  conferred  by 
statute,  is  entitled,  on  render  of  judgment  in  his  favor,  in  the  cases  there 
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specified,  to  donble  costs,  i. «.,  the  amount  of  his  taxed  costs,  and  one-ha}f 
in  addition,  sach  costs  to  belong  to  the  defendant  himself,  and  not  to  be 
awarded  to  any  other  persons  rendering  services  in  the  proceeding. 
Section  25.  See  also,  as  to  the  award  of  double  costs,  in  a  vexatioxis  suit 
against  a  foreign  corporation,  2  R.  S.,  461,  section  26.  And,  by  1  K.  S., 
324,  section  6,  officers  of  the  militia,  or  persons  acting  under  their  com- 
mand, are  entitled  to  treble  costs. 

By  chapter  96,  of  1854,  p.  222,  organizing  the  Superior  Court  of 
Buffalo,  express  provision  is  made,  by  section  27,  for  the  allowance  of 
double  costs  as  above,  to  public  officers,  in  the  cases  first  above  stated. 

Considerable  discussion  has  arisen,  as  to  whether  the  above  provisioDS 
of  the  Bevised  Statutes,  for  the  allowance  of  double  costs  to  public  offi- 
cers, are  not  repealed  by  the  Code. 

The  point  has  been  finally  settled,  in  favor  of  their  right  to  recover 
such  costs,  in  cases  falling  under  2  B.  S.,  617,  sections  24,  25,  above 
cited,  by  the  Court  of  Appeals,  in  BarUe  vs.  Gilman^  18  N.  Y.,  260; 
17  How.,  1.  See  also,  subsequent  cases  of  Bradley  vs.  Fay^  18  How., 
481,  and  The  People  vs.  Colhome^  20  How.,  378,  as  to  costs  of  a  fn4ind4i' 
mus.     See  likewise  allowance,  in  Van  Bergen  vs.  AtMeSy  21  How.,  314 

BarUe  vs,  Gilman^  confirms  the  authority  of  the  following  previous 
decisions,  holding  the  same  doctrine  :  Murray  vs.  HaekinSj  4  How., 
263  ;  Chadwick  vs.  Brother^  4  How.,  283 ;  WeeUrveU  vs.  Nelson^  8  L 
0.,  173 ;  Foster  vs.  Clevela/nd,  6  How.,  253 ;  1  C.  B.  (N.  S.),  402 ; 
Calkins  vs.  Williams^  and  Calkins  vs.  Brandy  5  How.,  393  (895)  ;  1 C. 
B.  (K  S.),  53 ;  Barber  vs.  Crosset,  6  How.,  45 ;  1  C.  B.  (N.  S.),  401 ; 
Sa/ratoga  and  Washington  Railroad  Company  vs.  McCoy^  8  How^ 
526  ;  Tillou  vs.  Sparks^  9  How.,  465.  See  also.  Walker  vs.  Burnham, 
7  How.,  55,  giving  treble  costs,  in  the  case  of  a  militia  officer. 

It  overrules  the  following  series  of  decisions,  holding  that  the  pro- 
visions in  question  are  repealed  by  the  Code :  Hallenbeck  vs.  Jfiller, 
4  How.,  239  ;  Van  Eensselaer  vs.  Eidd^  5  How.,  242  ;  3  C.  B.,  224 ; 
Moore  vs.  Westervelt,  3  Sandf.,  762  ;  1  C.  B.  (N.  S.),  131 ;  JS^egOe  vs. 
Jmes,  6  How.,  172 ;  1  C.  R.  (N.  S.),  401 ;  Bagner  vs.  Janes,  1  C.  R 
(N;  S.),  234 ;  Piatt  vs.  Wilson^  9  How.,  375  (as  to  the  costs  in  actions 
against  Indians) ;  and  Thompson  vs.  Stryker,  6  Abb.,  381. 

Such  an  officer,  defendant  in  error,  was  held  entitled  to  double 
costs  of  the  appellate  court.  Burclde  vs.  Luce^  1  Comst.,  239  ;  3  How., 
236.  But  not  so,  it  would  seem,  when  plaintiff  in  error.  Faster  vs. 
CleaA)elandy  6  How.,  253 ;  1  C.  B.  (N.  S.),  402.  Or,  when  an  appellant 
Estus  vs.  Baldwin^  9  How.,  80 :  Wheelock  vs.  Hotchhiss,  18  How.,  468. 
But,  on  an  ulterior  appeal,  when  such  officer  stood  in  the  position  of 
respondent,  it  was  held  that  he  might  then  claim  them.  Wheelock  v& 
MotchkisSy  supra. 
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But  the  statute  will  be  construed  strictly.  In  Calkins  ts.  WiUiains^ 
and  Calkins  vs.  Brandy  above  cited,  it  was  held  that  the  statute  did 
not  apply  to  judgment,  entered  in  favor  of  the  defendant  on  the  report 
of  a  referee,  and  that  he  could  only  be  compensated,  by  means  of  an 
allowance.  This  conclusion  is,  however,  controverted  in  TUlou  vs. 
SparkSy  supra,  which  holds  that  judgment,  on  a  reference,  is  within  the 
statute. 

But,  where  an  officer  sued,  has  joined  in  a  plea,  or  answer  of  justi- 
fication, with  another  party,  not  entitled  to  double  costs,  he  cannot 
claim  them.  He  can  only  do  so,  when  he  answers  separately.  Bradley 
vs.  Fay,  18  How.,  481. 

In  Van  Bergen  vs.  AchUs,  21  How.,  314,  such  costs  were  awarded 
on  motion.  In  WJieelock  vs.  Hotchkiss,  however,  18  How.,  468,  it  was 
held  that  the  clerk  might  adjust  them  without  application  to  the  court. 

(J.)  Guardian  ad  LriEM. 

The  responsibility  of  the  guardian,  ad  litem,  for  an  infant  plaintiff, 
is  expressly  provided  for,  by  section  316.  If  costs  are  adjudged  against 
the  infant,  the  guardian  must  pay  them. 

The  case  of  the  guardian,  ad  litem,  for  an  infant  defendant,  not  being 
provided  for,  would  seem  to  fall  within  the  purview  of  section  317, 
which  exonerates  him  from  personal  liability  for  costs,  except  in  cases 
of  mismanagement  or  bad  faith. 

As  to  the  right  of  a  next  friend,  whilst  such  was  the  practice,  to  be 
reimbursed,  out  of  any  fund  recovered  by  him,  see  Leopold  vs.  Meyer^ 
10  Abb.,  40 ;  2  Hilt.,  580.  The  next  friend  'of  a  married  woman, 
suing  for  divorce,  was  held  as  a  general  rule,  not  to  be  chargeable  with 
costs,  in  Thomas  vs.  Thomas,  18  Barb.,  149 ;  12  L.  O.,  274. 

(6».)  ExEouTOKs,  Trustees,  &c. 

Parties,  standing  in  a  representative  or  fiduciary  capacity,  are  ex- 
empted from  all  personal  responsibility  for  costs,  except  in  cases  of  mis- 
management or  bad  faith ;  but  costs  may  be  awarded,  either  in  favor 
of  or  against  them,  in  all  cases,  with  the  exception  below  noticed.  But 
such  costs  are  only  chargeable  upon,  and  can  only  be  collected  out  of 
the  estate,  fund,  or  party  represented.   Section  371. 

But  executors  or  administrators,  stand  in  a  somewhat  different  posi- 
tion from  that  of  the  other  parties  entitled  to  the  benefit  of  this  pro- 
vision, the  exemption,  accorded  to  them  by  section  41,  title  UI.,  chapter 
VI.,  part  n.  of  the  Revised  Statutes,  2  R.  S.,  90,  section  41,  being 
continued  in  force. 

That  provision  runs  as  follows :  N.  B. — ^The  actions  referred  to  at  the 
commencement,  are  those,  where  the  plaintiff's  claim  against  the  estate 
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has  not  been  presented  to  the  executor,  in  dne  time  after  publication 
of  notice.    Vide  2  R.  S.,  89,  sections  39,  40. 

g  41.  In  such  suit,  no  costs  shall  be  recovered  against  the  defendants ;  nor 
shall  any  costs  be  recovered,  in  any  suit  at  law,  against  any  executors  or  ad- 
ministrators, to  be  levied  of  their  property,  or  of  the  property  of  the  de- 
Jceased,  unless  it  appear,  that  the  demand  on  which  the  action  was  founded^ 
was  presented  within  the  time  aforesaid,  and  that  its  payment  was  unreason- 
ably resisted  or  neglected ;  or  that  the  defendant  refused  to  refer  the  same, 
pursuant  to  the  preceding  provisions ;  in  which  cases,  the  court  may  dire<^ 
such  costs  to  be  levied  of  the  property  of  the  defendants,  or  of  the  deceased, 
as  may  be  just,  having  reference  to  the  facts  that  appeared  on  the  triaL  If 
the  action  be  brought  in  the  Supreme  Court,  such  facts  shall  be  certified  by 
the  judge  before  whom  the  trial  shall  have  been  had. 

Tlie  statutory  provisions,  as  to  the  reference  of  claims  presented  to 
executore  or  administrators,  and  disputed  by  them,  and  the  previous 
enactments,  as  to  the  time  within,  and  the  mode  in  which  they  should 
be  exhibited,  will  be  found  at  2  R.  S.,  88,  89,  sections  34  to  38  inclaaive ; 
section  36,  being  amended  by  chapter  261  of  1859,  section  2,  p.  569, 
so  as  to  allow  of  the  reference  being  made  to  a  single  referee,  instead 
of  to  three,  as  previously  necessary  in  all  cases. 

The  section  of  the  Revised  Statutes,  saved  by  section  317,  has,  how- 
ever, been  held  only  to  apply  to  suits,  against  an  executor  defendant 
Where  he  is  plaintiff,  the  exemption  does  not  apply,  and  a  successful 
defendant  will  be  entitled  to  enter  up  judgment  for  costs,  against  the 
estate,  or  they  may  be  awarded  against  the  executor  personally,  if 
proper,  as  in  the  other  cases  provided  for  in  section  317.  Fox  vs.  Foat^ 
22  How.,  453  ;  Curtis  vs.  Dutton^  4  Sandf.,  719  ;  WbodrufYS,  Cookj 
14  How.,  481. 

But,  where  the  suit  is  brought  against  him,  and  he  has  not  unreason- 
ably resisted,  or  neglected  to  provide  for,  or  refused  to  refer  the  plain- 
tiff's claim,  the  exemption  is  absolute,  under  section  41  of  the  Revised 
Statutes,  and  costs  cannot  be  recovered,  either  against  the  executor,  or 
against  the  estate  which  he  represents.  Fox  vs.  Fox^  supra  /  Bdden 
vs.  Knowlton,  3  Sandf.,  758 ;  1  C.  R.  (N.  S.),  127. 

In  no  case,  can  judgment  be  taken  against  the  executor  personally, 
without  the  special  direction  of  the  court,  either  on  the  trial,  or  on  a 
subsequent  motion,  with  that  view.  Woodruff  vs.  Cook^  14  How.,  481. 
On  such  a  motion,  when  made  in  the  Supreme  Court,  and  before  ano- 
ther oflScer,  the  certificate  of  the  judge,  before  whom  the  trial  was  had, 
must  be  presented,  as  expressly  required  by  the  section,  so  far  at  least 
as  regards  proof  of  the  matters  there  stated,  as  grounds  for  the  allow 
ance  of  costs,  of  which  it  is  necessary,  though  not  conclusive  proof. 
ParkkiU  vs.  jSiUmcMiy  12  How.,  353, 
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The  statutory  provision  in  question,  only  applies  to  the  Supreme 
Court.  In  the  Superior,  and  other  analogous  courts,  it  would  seem 
that  such  a  certificate  would  not  be  a  prerequisite,  tliough  proper,  if 
possible  to  be  procured. 

It  has  been  held  that  a  referee  cannot  pass  upon  the  question,  the 
power  of  allowance  resting  solely  with  the  court.  But,  on  the  motion, 
the  better  practice  will  be  to  present  his  certificate  of  the  facts.  Mei^ae- 
reau  vs.  Hyerss^  12  How.,  300. 

And,  in  cases  where  executors  are  defendants,  judgment  cannot  be 
awarded  against  the  estate,  without  the  special  direction  of  the  court. 
Mersereau  vs.  Ryeras^  supra. 

To  bring  the  case  within  the  terms  of  the  statute,  and  to  deprive  the 
executor  of  the  protection  as  to  costs,  which  it  otherwise  gives,  there 
must  be  an  actual  offer  to  refer  on  the  part  of  the  claimant,  and  an 
actual  refusal,  or  its  equivalent,  on  the  part  of  the  executor.  Proude 
vs.  Whiton,  15  How.,  304 ;  Stephenson  vs.  Clark,  12  How.,  282  ;  Buck- 
hout  vs.  Hunt,  16  How.,  407. 

And,  after  such  offer,  the  executor  is  entitled  to  reasonable  time  for 
consideration.  If  not  allowed  such  time,  the  plaintiff  will  lose  any 
benefit  of  a  premature  proceeding.  See  two  last  cases.  And  there 
must  also  have  been  a  previous  presentation  of  a  sufficient  and  proper 
account.     See  cases  below  cited. 

No  particular  form  is  prescribed,  with  respect  to  the  offer,  which 
may  be  by  parol.  Lanning  vs.  SwarU,  9  How.,  434.  If  accepted,  the 
acceptance  must  be  unqualified,  or  the  executor  will  not  be  protected. 
An  attempt  to  impose  different  conditions,  if  persevered  in,  will  be 
equivalent  to  a  refusal.     G(yi*lt4im  vs.  Ripley,  16  How.,  313. 

In  Fort  vs.  Gooding,  9  Barb.,  388,  an  unqualified  rejection  of  the 
plaintiff's  demand,  was  held  to  be  equivalent  to  a  refusal  to  refer.  This 
doctrine  is,  however,  disapproved,  and  an  actual  offer  and  refusal 
held  to  be  essential,  in  Proude  vs.  Whiton,  and  Buckhout  vs.  Hunt^ 
above  cited. 

To  bring  the  case  within  the  exception,  the  plaintiff's  claim  must  be 
referable,  and  the  proceeding  a  suit  at  law.  If  he  seeks  equitable  relief, 
the  case  will  fall  within  the  general  purview  of  section  317,  and  costs 
may  be  awarded  in  all  cases.  Yorks  vs.  Peck,  9  How.,  201 ;  Sands  vs. 
Graft,  18  How.,  438  ;  10  Abb.,  216. 

Provision  is  made  by  section  317  that,  on  a  reference  of  this  descrip- 
tion, the  prevailing  party  is  to  recover  his  necessary  disbursements,  in 
all  cases.  It  has  been  held  that,  under  this  provision,  no  costs,  beyond 
disbursements,  can  be  awarded  to  either  party.  Avery  vs.  Smith,  9 
How.,  349  ;  Va/n  Sickler  vs.  Graham,  7  How.,  208.  Zanaing  vs.  Cole, 
8  C.  B.,  246,  holding  that  such  a  reference  was  an  action  at  law,  a^ 
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regards  costs,  was  before  the  amendment  of  1851,  by  which  that  claase 
was  added  to  the  section.  The  principle  of  that  amendment  had  been 
previously  anticipated,  in  Newton  vs.  Sweets^  JEKecutora^  4  How.,  184 ; 

2  C.  E.,  61. 

The  contrary  doctrine,  i,  «.,  that  the  provision  as  to  disbnrsements, 
does  not  take  away  the  powers  of  the  court,  to  award  costs  of  the  refer- 
ence, in  a  case  falling  within  the  exception,  where  the  plaintiff's  claim 
has  been  unreasonably  resisted  or  neglected,  is  maintained,  in  Linn  vs. 
Clow^  14  How.,  508.  See  likewise,  Boyd  vs.  Bigdow^  14  How.,  511 ; 
and  Munaon  vs.  HoweU^  12  Abb.,  77 ;  20  How.,  59. 

To  entitle  the  party,  succeeding  in  such  a  reference,  to  claim  costs,  the 
proceedings  must  be  regular,  and  the  agreement  to  refer  filed,  and  an 
order  entered  with  the  clerk,  as  prescribed  by  the  Revised  Statutes. 
Unless  this  be  done,  the  court  does  not  become  possessed  of  the 
cause,  and  no  award  can  be  made.  Cotnstock  vs.  Olmeteady  6  How., 
77-  See  also  Mmisan  vs.  Howell^  awpra  ;  and  Akdey  vs.  Akdey^  17 
How.,  21. 

In  order  to  charge  an  executor  with  costs,  it  is  not  absolutely  suffi- 
cient that  there  should  have  been  an  offer,  and  refusal  to  refer ;  there 
must  also  have  been  a  previous  presentation  to  the  executor,  of  an  ac- 
count or  claim  against  the  estate,  which  could  be  supported  by  vouchers 
or  affidavits.  A  general  vague  demand  of  a  gross  sum,  is  not  sufficient 
The  plaintiff  must  bring  himself  strictly  within  the  statute.  Cruik' 
shank  vs.  Cruikshanh^  9  How.,  350.     See  also  Bdden  vs.  Knowlion^ 

3  Sandf.,  758 ;  1  C.  E.  (N.  S.),  127. 

The  plaintiff  may  also  be  entitled  to  recover  costs,  where,  after  presen- 
tation of  his  claim,  payment  of  it  is  unreasonably  resisted,  or  neglected 
by  the  executor.  See  such  an  allowance  made,  in  Boyd  vs.  Wittin,  23 
How.,  137. 

A  mere  neglect,  on  the  part  of  the  executor,  to  advertise  for  claims, 
will  not  form  sufficient  ground  for  an  award  of  costs  against  him. 
Snyder  vs.  Young^  4  How.,  217 ;  Van  Vlech  vs.  Burrmtghs^  6  Barb., 
341.  If,  however,  he  omit  to  give  due  notice,  no  larches  will  be  impu- 
table to  a  creditor,  for  not  presenting  his  account  on  an  early  day. 
Fort  vs.  Oooding^  9  Barb.,  388. 

A  diminution  effected  in  the  creditor's  charge  will,  of  itself,  go  far  to 
show,  that  the  demand  was  not  unreasonably  resisted.  Snyder  vs. 
Toung^  4  How.,  217,  above  cited ;  Lansing  vs.  Cole^  3  C.  E.,  246 ; 
Beldm  vs.  Knowltoii^  3  Sandf.,  758 ;  1  C.  E.  (N.  S.),  127 ;  Cmn^toek 
vs.  Olnisteadj  6  How.,  77 ;  Cruikahanh  vs.  Crtdkshank,  9  How.,  350. 
In  JFort  vs.  Gooding^  however,  above  cited,  a  stricter  view  was  taken, 
and  it  was  held  that  a  mere  reduction  of  the  claim,  by  the  referee^  upon 
a  qiumtum  meruit^  was  not  sufficient  to  take  aw^y  the  imputation  of 
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nnreaflonable  resistance,  where  the  claim  had  been  denied  in  toto,  and  a 
fiedr  *offer  of  settlement  rejected. 

Where  the  proceeding  has,  throngh  irregularity,  assumed  the  form 
of  an  arbitration,  and  not  of  a  statutory  reference,  costs  cannot  be 
recovered,  or  awarded  by  the  court.    Akdey  vs.  Akdey^  17  How.,  21. 

The  above  provisions,  only  extend  to  suits  commenced  by  or  brought 
against  executors  or  administrators,  as  such.  Where  the  proceeding 
was  originally  commenced  by  the  deceased,  and  revived  or  continued  by 
or  against  the  representative,  the  case  does  not  fall  within  the  excep- 
tion, and  the  right  to  costs  accrues,  as  in  an  ordinary  action  coming 
withm  the  scope  of  section  317.  Benedict  vs.  Caffe^  3  Duer,  669  ;  12 
L.  O.,  262 ;  TvndaU  vs.  Jones^  19  How.,  469 ;  11  Abb.,  258 ;  Lemon 
vs.  Woodj  16  How.,  285.  See  also  Theriot  vs.  Prince^  12  How.,  451. 
See,  however,  ^r  contra^  McCann  vs.  Bradley^  15  How.,  79. 

Where  an  executor  sues,  as  such,  the  fact  that  he  is  also  beneficially 
interested  in  the  recovery,  will  be  no  ground  for  charging  him  with 
costs,  if  not  otherwise  proper.    Finley  vs.  Jones^  6  Barb.,  229. 

Tlie  incident,  that  the  plaintiff's  claim  was  not  presented  in  time, 
though  it  may  avail  to  deprive  that  plaintiff  of  the  right  to  recover  costs, 
under  any  circumstances,  does  not  affect  his  right  to  recover  upon  the 
claim  itself,  if  otherwise  enforceable.    Baggott  vs.  Boulger,  2  Duer,  160. 

In  the  case  of  trustees,  the  right  to  costs  is  governed  simply  by  sec- 
tion 317,  without  any  reference  to  the  provisions  of  the  Bevised 
Statutes. 

To  claim  the  benefit  of  that  provision,  the  trustee  must  sue  in  his 
representative  capacity,  and  not  in  his  own  right.  In  the  latter  case, 
he  will  be  charged  personally,  as  of  course,  and  without  any  order  of 
the  court.    Murray  vs.  Hendricksony  1  Bosw.,  635 ;  6  Abb.,  96. 

A  general  assignee  for  creditors,  is  a  trustee  within  the  meaning  of 
the  section,  and  cannot  be  charged  personally  with  costs,  unless  on  the 
ground  of  mismanagement  or  bad  faith.  Nor  is  it  bad  faith,  on  his 
part,  to  prosecute  a  suit  against  a  responsible  debtor,  though  without 
funds,  to  pay  the  costs  out  of  the  estate,  if  unsuccessful.  Cunningham 
vs.  McGregor,  5  Duer,  648 ;  12  How.,  305.  Nor  can  a  special  assignee, 
in  trust,  be  charged  personally.  He  is  entitled  to  claim  the  benefit  of 
the  section.    Conger  vs.  Hudson  River  Railroad  Company^  7  Abb.,  255. 

But  where,  in  a  suit  by  a  general  assignee,  the  court  decided  that  the 
assignment  was  void,  and  that  no  title  passed,  it  was  held,  that  the  deci- 
sion deprived  him  of  the  right  to  claim  the  benefit  of  the  section. 
SibeU  vs.  Remaen,  30  Barb.,  441. 

The  president  of  a  bank,  suing  in  his  own  name,  on  behalf  of  the 
bank,  is  not  a  trustee  within  the  meaning  of  the  section,  and  is  person* 
ally  responsible.    Lowerre  vs.  VaU^  6  Abb.^  227. 
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As  to  the  partial  award  of  costs  against  a  trustee,  where  the  chaises 
against  him  are  only  partially  substantiated,  see  Ray  ys.  Van  Hock^  9 
How.,  427. 

A  receiver  is  within  the  scope  of  the  section,  and  is  not  liable  for 
costs  personally,  unless  by  special  direction  of  the  court.  Deoendoff 
vs.  Dickinson^  21  How.,  275.  Nor  is  perseverance,  on  his  part,  in 
resisting  a  claim,  evidence  of  mismanagement  or  bad  faith.  See  also 
Marsh  vs.  Hvssey^  4  Bosw.,  614 ;  St,  John  vs.  Denisan^  9  How.,  343. 

But,  if  he  has  brought  suit,  without  leave  of  the  court,  he  ought  not, 
as  a  general  rule,  to  be  exempted  from  personal  liability.  Smith  vs. 
Woodruff,  6  Abb.,  65 ;  Phelps  vs.  CoU,  3  C.  K.,  157.    See  also  rule  92. 

The  plaintiffs  in  one  of  several  judgments,  in  supplementary  proceed- 
ings upon  which,  a  receiver  was  appointed,  were  held  not  to  be  liable 
for  the  costs  of  an  action  brought  by  him,  as  being  the  party  repre- 
sented within  the  meaning  of  the  section,  where  they  were  not,  in  fact, 
concerned  in  the  proceedings,  or  instrumental  in  procuring  his  appoint- 
ment, or  personally  connected  with,  or  directing  the  prosecution  of  the 
suit.    McHarg  vs.  DonneUy,  27  Barb.,  100. 

And,  where  an  action  was  brought  by  such  a  receiver,  under  the 
special  direction  of  the  court,  an  order  to  compel  the  judgment-creditor 
to  pay  the  costs  of  that  action  was  refused.  Wheder  vs.  Wrighi,  23 
How.,  228. 

As  to  the  right  of  parties,  standing  in  any  of  the  foregoing  capacities, 
to  recover  o^er,  from  their  principals,  or  cestuis  que  trust,  any  reasonable 
costs  or  expenses,  paid  or  incurred  by  them,  in  good  faith,  see  chapter 
314  of  1858,  p.  506,  section  3. 

(rf.)  Actions  on  Behalf  of  the  People,  &c. 

These  cases  are  provided  for,  by  sections  319  and  320,  above  cited. 
Where  the  action  is  brought  directly  on  their  behalf,  they  are  liable  for 
costs,  as  other  parties;  but,  where  a  private  person  is  joined  with  them 
as  plaintiff,  their  liability  is  only  contingent,  on  a  failure  to  collect  fix)m 
such  person. 

When  the  suit  is  brought  in  the  name  of  the  people,  but  for  tlie  ben- 
efit of  another  person,  or  body  corporate,  the  costs  are  chargeable 
against  the  latter  only. 

As  to  the  liability  in  these  cases,  see  The  People  vs.  Tremain,  17 
How.,  10,  but  reversed,  as  to  the  award  of  a  mandamus,  17  How.,  142. 

(6.)  Assignees  of  Cause  of  Action. 

An  assignee  of  this  description  is,  by  section  321,  expressly  subjected 
to  the  same  liability  for  costs,  as  if  the  suit  were  originally  brought  by 
him,  and  their  payment  may  be  enforced. by  attachment 
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The  test  of  the  liability  of  an  assignee,  in  such  cases,  is,  Would  he 
have  been  personally  liable,  if  he  had  himself  brought  the  action? 
Where,  therefore,  the  assignment  to  him  was  in  trust,  the  case  was 
held  to  be  governed  by  the  rule  laid  down  in  section  317.  Conger  vs. 
Hudson  River  Railroad  Company^  7  Abb.,  265. 

The  above  provision  is  closely  analogous  to  that  of  the  Revised  Stat- 
utes, 2  R.  S.,  619,  section  44,  providing  to  the  same  effect,  and  also 
that,  when  an  action  was  brought  in  the  name  of  another,  the  person 
beneficially  interested  should  be  liable.  See  this  liability  enforced,  in 
Chilea  vs.  HaUbert^  2  Kern.,  32 ;  afl5rming  same  casey  5  How.,  319. 

By  this  section,  and  by  section  316,  with  reference  to  costs  payable 
by  a  guardian  ad  litem^  the  remedy  of  attachment  is  specifically  given, 
for  the  collection  of  the  demand  of  the  successful  party.  This  provision 
seems  clearly  inconsistent  with  chapter  390  of  1847,  abolishing  that 
remedy,  as  a  means  of  collecting  costs,  process  in  the  nature  of  a  fieri 
facias^  against  property,  being  substituted.  See  heretofore,  under  the 
head  of  Execution. 

The  point  has  not  yet  been  made  the  subject;  of  decision,  but  it  would 
seem  that,  under  section  468,  the  act  of  1847  y&^pro  ianto,  repealed,  as 
being  so  far  inconsistent  with  the  Code. 

{/.)  Othes  Special  Liabiuties,  ob  iMMuinnEs. 

It  remains  to  notice  a  few  special  cases,  of  this  description,  not  pro- 
vided for  by  the  Code. 

Where  a  person,  having  privity  of  estate,  defended  a  suit  in  eject- 
ment unsuccessfully,  in  the  name  of  the  tenant,  without  causing  him- 
self to  be  substituted,  under  the  power  conferred  by  2  R.  S.,  341,  sec- 
tion 17,  he  was  ordered  to  pay  the  plaintiff's  costs,  after  execntioUi 
against  the  defendant  on  record,  had  been  returned  unsatisfied.  Farm- 
er^  Loan  and  Trust  Company  vs.  Kurech^  1  Seld.,  668.         ^ 

The  husband  was  held  not  to  be  liable  for  the  costs  of  an  unsuccess- 
ful suit  for  divorce,  instituted  by  his  wife,  in  PhUUpa  vs.  SimrnonSj  20 
How.,  342 ;  11  Abb.,  287. 

A  municipal  corporation  is  not  liable  for  costs  on  a  judgment,  unless, 
before  action,  the  plaintiff's  claim  shall  have  been  presented  for  pay-^ 
ment  to  its  cl^ef  fiscal  oflicer.    Laws  of  1859,  chapter  262,  section  2, 
p.  570. 

§  333.  Costs  to  PlatTUifj  as  of  Ckywrse. 

The  rule  may  be  laid  down  that,  in  all  common-law  actions,  whether 
for  the  recovery  of  a  debt,  of  unliquidated  damages,  or  of  the  possession 
of  real  or  personal  property,  the  right  to  costs  ia  incident  to,  and  follows 
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the  award  of  judgment,  with  the  few  epeelal  exceptionB  below  notdced. 
In  actions,  in  the  nature  of  a  suit  in  equity,  they  rest,  on  the  contrazy, 
in  the  discretion  of  the  Qourt. 

The  cases  in  which  the  plaintiff  is  entitled  to  costs  of  course,  upon 
his  recovery,  are  defined  by  section  304.    They  are  classified  thus : 

1.  Actions  for  tlie  recovery  of  real  property,  or  when  a  daim  of  title 
to  real  property  has  come  in  question. 

2.  Actions  for  the  recovery  of  personal  property. 

3.  Actions,  of  wRich  a  justice  of  the  peace  has  no  jurisdiction,  i.  &, 
the  following: 

Actions,  to  which  the  people  of  the  state  are  a  party,  excepting  for 
penalties  not  exceeding  one  hundred  doUara. 

Actions,  where  the  title  to  real  property  shall  come  in  question,  so  as 
to  oust  the  justice's  jurisdiction.     Sjse  sections  55  to  62  inclusive. 

Civil  actions  for  assault,  battery,  false  imprisonment,  libel,  slander, 
malicious  prosecution,  criminal  conversation,  or  seduction. 

Actions,  in  respect  of  a  matter  of  account,  where  the  sum  total  of  the 
accounts  of  both  parties,  as  proved,  exceeds  four  hundred  dollars. 

Actions  against  an  executor  or  administrator,  as  such  ;  and — 

4.  Actions  for  the  recovery  of  money,  where  the  plaintiff  shall  reoover 
fifty  dollars  or  more. 

But  this  right  is  subjected  to  the  following  limitations : 

In  the  class  of  actions  for  torts,  above  enumerated,  if  the  plaintiff  ' 
recovers  less  than  fifty  dollars  damages,  he  cannot  recover'  any  more 
costs  than  damages. 

In  the  same  class  of  actions,  with  the  exception  of  those  for  criminal 
conversation  or  seduction,  a  plaintiff,  suing  in  the  city  of  New  York, 
and  not  claiming  damages  over  five  hundred  dollars,  can  only  recovo' 
costs,  as  in  the  Marine  Court,  and  cannot  claim  them  under  the  Code, 
with  a  similar  limitation  as  above,  that,  in  no  such  action,  shall  the 
costs  exceed  the  damages  recovered.  See  chapter  617  of  1853,  section 
1,  p.  1165. 

In  replevin,  the  plaintiff,  if  he  recovers  less  than  fifty  dollars  damages, 
cannot  recover  any  more  costs  than  damages,  unless  he  also  recovers 
*^roperty,  or  the  possession  of  property  be  adjudged  to  him,  the  assessed 
value  of  which,  with  the  damages,  amounts  to  that  sum. 

When  several  actions  are  brought,  against  several  parties  to  the 
same  instrument  in  writing,  the  plaintiff,  as  a  general  rule,  can  only 
recover  costs  in  one  action,  and  nothing  more  than  disbursements  in  the 
othei*s. 

It  is  proposed  to  consider  the  decisiona  on  these  subjects,  ^enaU/oh^  in 
the  order  above  described. 
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(a.)  AonoNB  ab  to  Real  Pbopkhtt. 

Where  it  appears  that  the  title  to  land  has  been  directly  bronght  into 
question  on  the  trial,  a  recovery,  however  small,  will  carry  costs  to  the 
plaintiff.  Pcyijoell  vs.  Rust,  8  Barb.,  567 ;  1  0.  R  (N.  S.),  172.  The 
certificate  of  the  judge  who  tried  the  case,  would  seem  to  be  the  only 
proper  evidence,  as  to  whether  title  came  in  question  on  the  trial,  where 
the  issue  is  not  raised  by  the  pleadings.  See  Nilea  vs.  Li/tidsey^  1 
Dner,  610 ;  8  How.,  131 ;  Mayor  of  Nem  York  vs.  HiUshurgh,  2  C.  R, 
152.  See  also,  as  to  the  refusal  of  such  a  certificate,  Burnet  vs.  KeUy^ 
10  How.,  406.  See  likewise,  as  to  the  necessity  of  its  being  obtained 
by  the  defendant,  in  cases  removed  by  him  from  a  justice's  court,  on 
plea  of  title,  Blake  vs.  Jatnes,  19  How.,  321. 

But,  where  an  issue  of  title  is  joined,  the  defendant  cannot  relieve 
himself  from  the  liability  to  costs,  by  admitting  it  upon  the  trial.  Niles 
T&.  Lindsey,  supra.  See  also,  as  to  an  action,  in  tlie  nature  of  the 
former  action  for  waste,  Snyder  vs.  Beyer,  3  E.  D.  Smith,  235. 

Where  the  action  is  for  damages,  for  a  mere  trespass,  a  claim  of  leave 
and  license,  not  amounting  to  a  contest  of  right  to  the  property  itself, 
does  not  present  a  question  of  title,  sufficient  to  carry  costs.  Launits 
vs.  Bamum,  4  Sandf ,  637 ;  O^ReiUy  vs.  Davies,  4  Sandf ,  722.  See, 
however,  as  to  a  license  by  deed,  Powell  vs.  Btistj  supra.  So  also,  as 
to  a  claim,  under  a  mere  executory  contract  for  sale,  DoolitUe  vs.  Eddy^ 
7  Barb.,  74;  or,  for  damages  for  violation  of  such  a  contract.  Smith 
vs.  RiygSy  2  Duer,  622.  In  neither  case  is  title  brought  into  question, 
60  as  to  carry  costs. 

See  likewise,  as  to  a  mere  allegation,  that  the  plaintiff  in  trespass  was 
where  he  had  no  right  to  be,  Pierret  vs.  MoUer,  3  E.  D.  Smith,  574. 

So  further,  as  to  a  mere  question  of  possession,  not  requiring  proof  of 
title,  Burnet  vs.  Kelly,  10  How.,  406.  Or  an  action  for  damages,  in 
respect  of  an  injury  to  the  plaintiff's  possession,  Rathbone  vs.  McCon- 
nelly  20  Barb.,  311.  Or,  a  case,  arising  under  the  assessment  laws, 
Mayor  of  New  York  vs.  HiUsburgh,  2  C.  R,  152. 

Where  the  defendant  succeeds  upon  the  issue  of  title,  a  mere  techni- 
cal verdict  in  favor  of  the  plaintiff,  for  collateral  damages,  will  not 
entitle  him  to  costs.  On  the  contrary,  he  must  pay  them.  Burkaus 
vs.  TihbiUs,  7  How.,  21. 

Where  the  case  has  been  discontinued,  on  plea  of  title  in  the  court 
below,  as  provided  by  sections  55  to  62,  the  right  to  costs  in  the  substi- 
tuted action  is  governed,  not  by  this  portion  of  the  Code,  but  by  section 
61.  If  the  plaintiff  succeeds  on  any  issue,  this  entitles  him  to  costs, 
even  though  the  defendant  prevail  on  the  otherSi  unless  the  latter  pro- 
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» 
cures  a  ce|lificate  of  the  judge,  that  title  to  real  property  came  in  ques- 
tion on  the  trial.     Blake  vs.  Jamt%^  19  How.,  321. 

(6.)  Replevin. 

Subdivisions  2  and  4  of  section  304,  require  to  be  considered  in  coii- 
nectioD,  so  far  as  regards  this  subject.  The  aggregate  value  of  the 
plaintiff's  recovery,  in  damages  and  property,  must  exceed  fifty  dollais, 
to  entitle  him  to  full  costs  of  course.  K  they,  or  either  of  them,  exceed 
that  amount,  he  taxes  his  full  costs,  as  of  right. 

But,  if  they  fall  under  that  aggregate,  the  amount  of  costs  is  deter- 
mined by  the  amount  of  damages  only,  without  regard  to  the  amoant 
of  property  obtained.  Thus,  where  the  damages  were  six  cents,  and 
property  to  the  amount  of  twenty-five  dollars  was  recovered,  the  plain- 
tiff was  held  entitled  to  six  cents  costs,  and  no  more.  Minks,  v&  TFo^, 
8  How.,  238. 

A  verdict  in  the  plaintiff's  favor  is,  however,  sufficient  to  deprive  the 
defendant  of  any  right  to  tax  his  costs  as  of  course,  though  the  recovery 
be  insufficient  to  carry  full  costs  to  the  farmer.  Yan  Schoning  vs.  Bu- 
chanan^ 23  How.,  164 ;  14  Abb.,  85 ;  affirming  same  oase^  23  How.,  44. 

If  the  plaintiff  resort  to  any  other  form  of  action,  he  cannot  tax  anj 
costs  at  all  against  the  defendant,  where  his  recovery  is  less  than  fifty 
dollars,  though  he  may  have  actually  possessed  himself  of  the  property. 
Ashley  vs.  Marshall,  30  Barb.,  426 ;  19  How.,  110 ;  9  Abb.,  361.  As 
to  the  effect  of  a  tender,  kept  good,  in  defeating  the  plaintiff's  claim  to 
costs,  on  a  recovery  in  replevin,  vide  Archer  vs.  Cole,  22  How.,  411. 

{C.)   AcnONS,  WHEEE  A  JuSTlCE  OF  THB  PkACE  HAS  NO  JuKI8DICn05. 

The  following  have  been  decided  to  fall  within  this  class,  besides 
those  already  noticed,  in  which  the  title  to  real  estate  came  substan- 
tially into  question. 

A  case,  where  the  matter  in  account  between  the  parties,  exceeded 
four  hundred  dollars.  StiUweU  vs.  Staples,  5  Duer,  691 ;  3  Abb.,  365 ; 
OiUiland  vs.  Campbell,  18  How.,  177. 

But  matter,  constituting  a  mere  defence  of  payment,  will  not,  per  se, 
render  the  case  a  case  of  mutual  accounting  between  the  parties,  so  as 
to  oust  the  jurisdiction.  Vide  Brady  vs.  Durbrow,  2  E.  D.  Smith,  73. 
See  also  Cnm  vs.  Cratikhiie,  15  How.,  250;  Crafie  vs.  Hclcomh,  3 
Hilt.,  269  ;  8  Abb.,  35,  note. 

As  to  a  case,  where  the  mutual  demands  of  the  parties  did  not  reach 
four  hundred  dollars,  being  clearly  a  case,  of  which  a  justice  had  juris- 
diction, see  Moadliss  vs.  Brundage^  8  How.,  263;  Orim  vs.  Chvnk- 
hite,  15  How.,  260. 

The  following  belong  to  a  class  of  cases,  of  which  a  justice  has,  in 
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fa^t,  no  jurisdiction,  and  in  which,  nevertheless,  a  plaintiff,  failing  to 
recover  fifty  dollars,  was  held,  under  the  section  as  it  stood,  not  to  be 
entitled  to  his  costs,  inasmuch  as  they  did  not  fall  within  the  scope  of 
section  54 ;  viz.,  an  action  against  a  sheriff  for  a  false  return.  Warden 
V8,  BrowHj  14  IIow.,  327.  Or,  for  an  omission  to  return.  Laugkran 
V8.  Orser,  15  How.,  281 ;  6  Duer,  697. 

Under  the  last  amendment  of  subdivision  3,  this  objection  is  now 
removed,  and  all  cases,  in  which  a  justice  has  no  jurisdiction,  fall  within 
the  same  category.  • 

(rf.)  LiMirATioNS  ON  Right  to  Costs. — Insufficient  Recovery. 

It  follows,  by  necessary  implication  from  subdivision  4  of  section  304, 
read  in  connection  with  section  305,  that,  in  actions  for  the  recovery  of 
money,  the  plaintiff,  if  he  fails  to  recover  fifty  dollars,  not  only  loses 
his  own  costs,  but  pays  those  of  the  defendant,  unless  the  case  falls 
within  some  one  of  the  excepted  instances,  in  which  the  plaintiff  is  to 
recover  no  more  costs  than  damages.  Nor  can  the  plaintiff,  in  such 
a  case,  claim  his  disbursements.    Peet  vs.  Warth^  1  Bosw.,  653. 

This  nile  has  been  applied,  and  costs  absolutely  denied  to  the  plain- 
tiff, in  the  following  cases,  where  his  recovery  fell  under  fifty  dollars : 

On  recovery  of  a  trifling  balance  of  account,  in  a  case  where  (the 
whole  of  the  mutual  demands  of  the  parties  being  less  than  four  hun- 
dred dollars),  a  justice  of  the  peace  had  jurisdiction.  Hoadlesa  vs. 
Srundage^  %  How.,  263;  Crim  ys.  Cronkhite^  15  How.,  250;  Brady 
vs.  Durbrow^  2  E.  D.  Smith,  78. 

In  an  action,  for  a  malicious  trespass  on  personal  property.  Smith 
vs.  Keeler^  8  How.,  56. 

In  actions  for  trespass  upon,  or  for  damages  for  breach  of  an  execu- 
tory contract  for  sale  of  real  estate,  where  title  did  not  come  into  ques- 
tion. Launitz  vs.  Bamum^  4  Sandf.,  637;  O^ReUly  vs.  Damea^  4 
Sandf.,  722 ;  Smith  vs.  Riggs^  2  Duer,  622 ;  Pierret  vs.  MoUer^  3  E. 
D.»  Smith,  574;  RoMxme  vs.  McConneU^  20  Barb.,  311.  In  an  action 
to  enforce  the  assessment  laws.  Mayor  of  New  York  vs.  HilUfturgh^ 
2  C.  R.,  152.  Or,  in  an  action,  where  the  plaintiff,  though  technically 
recovering  a  verdict,  has  failed  on  tlie  issue  of  title  to  real  estate.  Bur- 
haus  vs.  TibbettSj  7  How.,  21. 

Generally,  where  the  plaintiff  only  recovered  a  less  sum  than  fifty 
dollars,  no  counter-claim  being  made  on  the  part  of  the  defendant 
Zandsberger  vs.  Magnetic  Telegraph  Company^  8  Abb.,  35 ;  Peet  vs. 
WaHh^  1  Bosw.,  653. 

In  an  action  against  the  sheriff  for  a  false  return,  the  plaintiff,  having 
recovered  less  than  fifty  dollars,  was  held  to  have  lost  his  right  to  costs. 
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Warden  vs.  Browne  14  How.,  327.    So  also,  in  one  for  an  omission  to 
return.    Laughran  vs.  Or^er^  6  Duer,  697 ;  15  How.,  181. 

These  decisions  proceeded  on  the  ground,  that  these  were  not  cases,  in 
which  the  failure  of  a  justice's  court  to  acquire  jurisdiction,  was  regula- 
ted by  section  54.  Under  the  amendment  of  1862,  this  distinction  can 
no  longer  be  drawn,  all  cases  in  which  a  justice  has  no  jurisdiction, 
being  now  placed  upon  the  same  footing. 

^In  cases,  where  a  justice  of  the  peace  has  no  jurisdiction,  the  right  to 
costs  follows  the  recovery,  without  regard  to  its  amount.  They  tall  then 
within  subdivision  3,  and  not  subdivision  4  of  section  304.  StiUwell  va. 
Staples^  5  Duer,  691 ;  3  Abb.,  365 ;  GiUiland  vs.  Cam^pbdly  18  How., 
177,  before  cited. 

Considerable  discussion  has  arisen,  as  to  the  effect  of  a  recovery,  on 
the  part  of  the  plaintiff,  of  less  than  fifty  dollars,  by  reason  of  the 
allowance  of  a  counter-claim,  on  the  part  of  the  defendant. 

Where  the  plaintiff's  claim,  allowed,  per  ee^  at  over  fifty  dollars,  was 
so  reduced  to  less  than  that  amount,  by  the  allowance  of  a  counter- 
claim, it  was  held  that  costs  could  not  be  allowed  to  either  party. 
Neither  had  prevailed.  Kalt  vs.  Lignot^  3  Abb.,  190 ;  affirming  9ame 
case,  3  Abb.,  33 ;  12  How.,  535. 

But  this  conclusion  is  denied,  and  it  is  held,  that  the  right  to  costs 
depends  upon  the  amount  of  the  plaintiff's  actual  recovery,  without 
regard  to  the  fact  of  his  having  extinguished  any  claim  of  the  defend- 
ant, in  Crane  vs.  Ilolcornb,  2  Hilt.,  269 ;  8  Abb.,  35,  note. 

The  general  term  of  the  Supreme  Court,  in  the  first  district,  and  that 
of  the  New  York  Common  Pleas,  are,  accordingly,  in  direct  confiict  on 
this  point.  The  case  of  Spring  Valley  Shot  and  Lead  Company  vs. 
Jackson,  2  Sandf.,  622,  a  decision  of  the  general  term  of  the  Supericv 
Court,  supports  the  views  of  the  latter  tribunal. 

Where  the  claim  of  the  plaintiff  was  allowed  for  less  than  fifty  dollars, 
and  was  reduced  by  a  counter-claim,  to  only  one  dollar,  the  defendant 
was  held  entitled  to  his  costs.  Trust  vs.  Person,  3  Abb.,  84 ;  affirmed, 
1  Hilt,  292. 

Where  costs  are  allowed  to  the  defendant,  under  the  above  circum- 
stances,  there  should  be  only  one  judgment,  for  the  amount  of  the 
ultimate  balance  due,  allowing  the  set-off  of  the  other  claim,  for  the 
plaintiff,  or  the  defendant,  according  to  circumstances.  Vide  Crane  vs. 
Eolcomh,  2  Hilt.,  269 ;  8  Abb.,  35,  note ;  Johnson  vs.  Farrdl,  10  Abb., 
381.  See,  as  to  the  proper  course  to  be  pursued  by  a  defendant,  under 
these  circumstances,  JSunnell  vs.  Oriffi/n,  8  Abb.,  39;  Johnson  vs. 
Sagar^  10  How.,  553. 
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(e.)  Effect  of  Offee. 

The  plaintiff's  right  to  co8t&  will  also  be  affected,  by  an  offer  made  on 
the  part  of  the  defendant,  and  not  accepted,  where  he  fails  in  obtaining 
a  more  favorable  judgment  on  the  trial.  See  heretofore,  book  VIIL, 
chapter  1,  section  164,  under  the  head  of  Oj'er  to  Gompromise. 

In  this  case,  he  cannot  recover,  but,  on  the  contrary,  must  pay  the 
defendant's  costs,  from  the  time  of  the  offer,  recovering  only  those  in- 
curred prior  to  its  service.  See  generally,  on  this  head,  JS^lia  vs.  Seeber^ 
10  How.,  270;  BumeU  vs.  Westfall,  15  How.,  420. 

In  relation  to  the  effect  of  such  an  offer,  as  extinguishing  the  counter- 
claim of  a  defendant,  and  entitling  the  defendant  to  costs  as  above,  if 
not  accepted,  see  Schneider  vs.  Jacobin  1  Duer,  694 ;  11  L.  O.,  220 ; 
See  also,  j?^  contra^  Riigglea  vs.  Fogg^  7  How.,  324. 

(y*.)  New  Tokk  Cases,  Teiable  in  Maeine  Couet. 

Tlie  special  limitation,  or  rather  reduction,  of  the  amount  of  the 
plaintiff's  costs,  in  the  class  of  actions  referred  to  in  the  statute  of  1853, 
above  cited,  is  regulated,  not  by  the  amount  of  the  plaintiff^s  recovery, 
but  of  his  claim  for  damages.  If  he  claims  more  than  $500  damages, 
he  will  be  entitled  to  tax  his  costs,  under  the  Code,  and  not  according 
to  the  scale  in  the  Marine  Court,  though  his  recovery  be  for  a  lesser 
amount.    Murray  vs.  De  Grosa^  3  Duer,  668 ;  12  L.  O.,  311. 

The  operation  of  that  statute  has  been  decided  not  to  be  retrospective. 
Dunba/r  vs.  Duffy^  11 L.  O.,  349. 

And  it  has  been  held*  only  to  apply  to  actions  commenced  in  that 
city,  and  not  to  one,  commenced  elsewhere,  but  removed  to  that  district 
on  a  change  of  venue.    Sleight  vs.  Hancox^  4  Abb.,  245, 

{g^   LXMTTATION  OF    CoSTS    TO  AmOUNT  OF    DAMAGES,  WHEN    ReCOTEET 

Less  than  Fifiy  Dollabs. 

This  principle,  as  applicable  to  the  specific  actions,  sounding  in  tort, 
enumerated  in  subdivision  4,  was  applied  in  Ilolmea  vs.  St  John^  4 
How.,  66 ;  2  C.  R.,  46  ;  Bunnell  vs.  Griffin^  8  Abb.,  39  ;  and  several 
others  of  the  decisions  below  cited.  Kor  does  the  fact  that  the  .plain- 
tiff has  recovered  this  modicum,  deprive  the  defendant,  of  his  right  to 
recover  costs,  as  against  the  plaintiff,  under  these  circumstances.  See 
litmnell  vs.  Griffiuj  mpra. 

Although  this  limitation  was  not  introduced,  until  the  amendment  of 
1849,  it  has  been  held  to  be  retrospective  in  its  effect,  as  i*egardod  a 
suit,  commenced  before,  bu(  decided  after  the  passage  of  that  measure. 
Eolmea  vs.  St.  John,  4  How.,  66 ;  2  C.  R.,  46. 

The  linutation  of  the  plaintiff's  recovery  of  costs,  in  replevin,  where 
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his  aggregate  recovery,  in  damages  and  propeiiy,  does  not  exceed  fifiy 
dollars,  has  been  already  adverted  to.  In  such  case,  his  recovery  of 
costs  is  regulated  by  the  amount  of  damages  only,  without  r^ard  to 
the  value  of  the  property.  See  Minks  vs.  WoLfy  8  How.,  238,  above 
referred  ta 

If,  instead  of  asserting  his  claim  in  replevin,  the  plaintiff  resorts  to 
any  other  form  of  action,  he  cannot  claim  the  benefit  of  this  rule ;  and, 
although  he  may  have  taken  possession  of  the  property,  still,  if  his 
money  recovery  be  less  than  fifty  dollars,  he  cannot  recover  any  costs, 
but  must  pay  those  of  the  defendant.  Ashley  vs.  MarshaU^  30  Barb., 
426  ;  19  How.,  110 ;  9  Abb.,  361. 

A  question  has  been  raised,  as  to  whether,  on  a  limited  recovery  of 
costs,  of  this  description,  the  plaintiff  is  or  is  not  entitled  to  recover  his 
disbursements,  in  addition  to  the  amount  to  which  he  is  entitled,  or 
whether,  on  the  contrary,  the  limitation  extends  to  costs  generally,  and 
to  disbursements  also,  as  forming  part  of  them.  The  right  to  tax  dis- 
bursements, in  addition,  is  maintained,  in  Taylor  vs.  Gardner^  4  How., 
67 ;  2  0.  R.,  47.  See  also  Newton  vs.  Sweeps  Exieoutors^  4  How.,  134 ; 
2  C.  R.,  61, 

These  cases  are,  however,  overruled,  and  the  principle  established, 
that  the  limitation  extends  to  disbursements  as  well  as  costs,  by 
the  following:  Bddin  vs.  Conlding^  4  How.,  196;  2  C.  R.,  112; 
Wheeler  vs.  WedgaU^  4  How.,  269  ;  Stone  vs.  Duffy ^  3  Sandf.,  761 ;  1 
0.  R.  (N.  S.),  129  ;  Keaiing  vs.  Anihmy,  1  C.  R.  (N.  S.),  233.  See 
also  Swift  vs.  De  Witt,  3  How.,  280 ;  1  C.  R.,  25 ;  6  L.  O.,  314;  Ped 
vs.  Warth,  1  Bosw.,  653. 

(A.)  LnoTATioN,  IN  Cases  of  Several  Actioks  upon  one  Instbtthsnt. 

The  principle,  embodied  in  the  concluding  clause  of  section  304) 
that,  when  several  actions  are  brought  upon  the  same  written  instru- 
ment, against  several  defendants,  who  might  have  been  jointly  sued, 
the  plaintiff  shall  recover  costs  in  one  action,  and  only  disbnrsements 
in  the  others,  provided  such  other  parties  were,  at  the  time,  within  the 
state,  and  not  secreted,  is  so  plain  and  simple,  as  regards  the  case  of 
separate  actions,  that  it  has  not  been  made  the  subject  of  direct  decision. 

But  it  has  also  been  applied,  to  that  class  of  cases,  where  all  the 
parties  have  been  originally  sued,  but  have,  nevertheless,  severed  their 
defences,  by  appearing  by  different  attorneys. 

It  has  been  held  that,  under  these  circumstances,  the  plaintiff,  where 
he  recovers  one  single  judgment,  can  only  recover  one  full  bill  of  costs, 
and  can  charge  nothing  beyond,  except  his  additional  disbursements, 
occasioned  by  the  severing  of  the  defences.  The  case  may,  however, 
be  different,  where  judgment  is  allowed  against  one  defendant,  leaving 
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the  action  to  proceed,  as  against  the  others.  See  BueU  vs.  Gay^  13 
How.,  31 ;  Laiham  vs.  Bli%%^  13  How.,  416  ;  6  Duer,  601 ;  Phipps  vs. 
Yan  CoUj  15  How.,  110.  See  also,  as  to  the  costs  of  an  appeal, 
Evei'son  vs.  Gehrman^  2  Abb.,  413.  These  cases  seem  to  overrule 
Comstock  vs.  HaUeck^  4  Sandf.,  671,  to  the  contrary  effect. 

And,  where  an  action  had  been  commenced  against  all  sach  parties, 
but  was  severed,  by  reason  of  different  lines  of  pleading  adopted  by 
them,  and  separate  judgments  taken,  the  same  principle  was  applied. 
PraU  vs.  AUm^  10  How.,  450. 

But,  where  the  plaintiff  has  proceeded  to  judgment  against  the  de- 
fendants, as  joint  debtors,  he  will  be  entitled  to  his  full  costs  of  any 
subsequent  proceedings,  to  enforce  the  liability,  as  against  the  property 
of  any,  not  personally  served  with  the  original  process.  These  are  ex- 
pressly^ given  to  him,  by  the  last  clause  of  section  807,  added  on  the 
amendment  of  1857.  And,  before  that  amendment,  it  had.  been  held 
that  he  was  entitled  to  them,  under  similar  circumstances.  See  Yorka 
vs.  Peck,  9  How.,  201. 

(i.)  General  Considerations  as  to  Plaintiff's  Bights. 

Where  there  are  severatjoint  defendants,  all  are  liable  for  the  plain- 
tiff's costs,  and  they  are  taxable  against  all,  though  some  may  have 
defended,  and  others  suffered  a  default.  Warner  vs.  Ford,  17  How.,  54 ; 
CaUin  vs.  BiUinga,  16  K  Y.,  622 ;  13  How.,  511 ;  4  Abb.,  248. 

Judgment,  entered  in  favor  of  the  plaintiff,  upon  a  stipulation,  carries 
the  right  to  costs,  though  not  mentioned.  Vide  Wing  vs.  New  York 
cmd  Erie  Railrbad  Company,  1  Hilt,  235. 

Though,  on  the  trial,  a  part  of  the  defendants  may  be  entitled  to 
costs,  as  against  the  plaintiff,  this  does  not  present  an  obstacle  to  his 
recovering,  his,  as  against  others,  against  whom  he  may  severally  prevail. 
Ouyler  vs.  Coais,  10  How.,  141 ;  Marks  vs.  Bard,  1  Abb.,  63.  So  held 
also,  in  an  action,  where  there  were  cross  recoveries,  as  between  plain* 
tiff  and  defendant,  on  separate  counts,  amounting  to  a  statement  of 
separate  causes  of  action.    Dresser  vs.  Wickes,  2  Abb.,  460. 

§  334.  Goats  to  Defendcmt. 

(a.)  As  OF  Course. 

Under  section  805,  as  above  cited,  the  defendant  is  to  be  allowed 
costs,  as  of  course,  in  all  the  cases  mentioned  in  the  preceding  section, 
unless  the  plaintiff  is  entitled  to  costs  therein. 

In  all  such  cases,  therefore,  where  there  is  a  sole  defendant,  or  where 
the  plaintiff  fails  in  his  action,  as  against  all  the  defendants,  costs  follow 
the  verdict,  or  judgment^  as  a  matter  of  course.    Nor  can  the  plaintiff 
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claim  any  allowanco  for  disbursetnents.  Peel  vs.  Worthy  1  Bobw., 
653. 

The  citation  of  many  of  tlie  cases  in  point,  upon  this  question,  has, 
necessarily,  been  anticipated  in  the  preceding  section. 

Costs  to  the  defendant  have,  accordingly,  been  held  to  follow  the 
verdict,  as  of  course,  where  the  plaintiff's  recovery  was  insufiicient  to 
carry  them.  See  Orim  vs.  Cronkhite^  15  How.,  250 ;  Launitz  vs. 
Bamum^  4  Sandf.,  637 ;  0*ReiUy  vs.  Davies^  4  Sandf.,  723 ;  Smiih  ts. 
liiffffs,  2  Duer,  622;  Eathbone  vs.  McConnellj  20  Barb.,  311 ;  Landt 
herger  vs.  Magnetic  Telegraph  Company^  8  Abb.,  36 ;  Peet  vs.  TTflfii, 
1  Bosw.,  653 ;  Warden  vs.  Brown^  14'  How.,  327;  Laughran  vs.  Onefj 
6  Duer,  697 ;  15  How.,  281 ;  Trust  vs.  PeraoUj  3  Abb.,  84 ;  affirmed, 

I  Hilt.,  292.  See  also,  where  the  plaiMiff,  though  recovering  a  small 
verdict,  had  failed  upon  an  issue  of  title,  Burhaus  vs.  TtbinttSj  7  How., 
21  ;  or  where  title  did  not  really  come  in  question.  The  Mayor  qf2few 
York  vs.  HilUhurgh,  2  C.  R,  152. 

Where  the  defendant,  by  means  of  the  allowance  of  a  set-off,  had 
reduced  the  plaintiff's  claim  below  fifty  dollars,  he  was  held  entitled  to 
his  costs.  Crane  vs.  Holcombj  2  Hilt.,  269 ;  8  Abb.,  35,  note  ;  Spring 
Valley  Shot  and  Lead  Company  vs.  Jaekaort^  2  Sandf.,  622.  See,  how- 
ever, Kalt  vs.  Zignotj  3  Abb.,  190;  affirming  same  case^  3  Abb.,  33; 
12  How.,  535,  holding  that,  as  neither  party  had  prevailed,  neithtf 
should  be  allowed  costs,  in  such  a  case. 

See  also,  as  to  the  effect  of  an  offer,  as  extinguishing  a  counter-claim 
of  the  defendant,  and  entitling  the  defendant  to  costs,  if  the  plaint 
recovers  a  less  favorable  verdict^  Schneider  vs.  Jacobi^  1  Duer,  694; 

II  L.  O.,  220.  See,  however,  ^^  contra^  Buggies  vs.  Fogg^  7  How^ 
824.  See  likewise  generally,  as  regards  the  effect  of  an  offer,  as  confer 
ring  a  right  to  costs  upon  the  defendant,  JSUts  vs.  Se^ery  10  How.,  270; 
Burnett  vs.  Westfally  15  How.,  420,  also  before  cited. 

In  a  case,  where  the  plaintiff's  costs  are  limited  to  the  amount  of  his 
damages,  on  a  recovery  of  less  than  $fty  dollars,  the  defendant  will  also 
be  entitled  to  costs,  as  of  course.     Bunnell  vs.  Griffin^  8  Abb.,  39. 

Where  the  plaintiff  accepts  an  offer,  to  enter  up  judgment  for  less 
than  fifty  dollars,  this  entitles  the  defendant  to  costs,  as  of  course. 
Johnson  vs.  Sagar^  10  How.,  552. 

If,  in  an  action  in  relation  to  personal  property,  the  plaintiff  adopts 
any  other  form  of  proceeding  than  replevin,  the  defendant  is  entitled 
to  costs,  on  a  recovery  of  less  thaa  fifty  dollars,  though  the  plaintiff 
may  have  actually  possessed  himself  of  the  property.  Ashley  v& 
MarshaU,  80  Barb.,  426;  19  How.,  110;  9  Abb.,  361.  * 

A  verdict,  recovered  by  the  plaintiff  in  replevin,  is  sufficient  to  deprive 
the  defendant  of  any  right  to  costs,  though  the  recovery  be  insuffici^t 
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to  give  full  costs  to  the  former.  The  case  falls  within  sabdivision  2  of 
section  304.  Vcm  Schoning  vs.  Bucha/nanj  23  How.,  164 ;  14  Abb., 
185 ;  affirming  same  case^  23  How.,  44. 

The  defendant  is  entitled  to  enter  judgment  for  his  costs,  as  of  course, 
on  a  dismissal  of  the  complaint  at  the  trial,  for  want  of  jurisdiction,  then 
proved,^  but  not  apparent  on  the  record.  McMahon  vs.  Mutual  Benefit 
lAfe  Imurance  Catnpany^  3  Bosw.,  644 ;  8  Abb.,  297.  Or,  on  appeal, 
reversing  a  judgment  for  the  same  cause.  Oormley  vs.  McIrUosh^  22 
Barb.,  2Tl.  See  also  Frees  vs.  Ford,  2  Seld.,  176 ;  ICE.  (K  S.),  413 ; 
and  Kundolf  vs.  Thalheimery  2  Kern.,  593,  there  cited.  But  otherwise, 
where  the  want  of  jurisdiction  is  apparent,  ah  initio.  In  such  a  case,  the 
court  should  dismiss  the  suit  without  costs,  having  no  jurisdiction  to 
render  any  judgment.  Gomdey  vs.  Mcintosh^  sfwpra.  And,  where  the 
want  of  jurisdiction  was  not  raised  by  the  issues  in  the  action,  nor  pre- 
sented on  affidavits,  but  settled  by  an  admission  in  court,  it  was  held 
that  no  judgment  whatever  could  be  rendered.  Harriott  vs.  New  Jersey 
Railroad  Cainpany^  8  Abb.,  284  (293) ;  2  Hilt.,  262. 

Where,  after  the  death  of  one  of  two  joint  defendants,  and  revivor 
against  his  representatives,  the  plaintiff  was  required  to  sever  his  action, 
and  elect  against  which  he  would  proceed,  it  was  held  that  the  defend- 
ant dismissed,  was  entitled  to  enter  judgment  for  his  costs.  Gardner 
vs.  Walker,  22  How.,  405. 

As  to  an  award  of  costs,  to  both  plaintiff  and  defendant,  where  two 
separate  causes  of  action  were  in  fact  presented,  on  one  of  which  each 
had  succeeded,  see  Dresser  \B.WickeSy  2  Abb.,  460. 

(J.)  Costs  of  Separate  Defences. 

Under  the  first  clause  of  section  306,  where  there  are  several  defend- 
ants, not  united  in  interest,  and  making  separate  defences,  by  separate 
answers,  the  court  may  award  costs  to  such  as  have  judgment  in  their 
favor,  though  the  plaintiff  may  recover  his,  as  against  others,  as  to 
whom  he  may  prevail. 

This  state  of  things  differs  from  that  last  considered,  because,  in  this, 
the  award  or  refusal  of  costs,  rests  in  the  discretion  of  the  court ;  but, 
where  a  sole  defendant  prevails,  or  where  the  plaintiff  fails,  as  against 
all  the  defendants,  in  a  common-law  case,  the  defendant's  costs  are  tax- 
able, as  of  right,  and  do  not  depend  upon  the  award  of  the  court. 

Under  th(f  Code  of  1849,  it  was  held  that  a  defendant,  thus  succeed- 
ing, was  entitled  to  tax  his  costs,  as  of  course,  under  section  305. 
Hinds  vs.  Meyers,  4  How.,  356 ;  3  C.  R.,  48  ;  Comstoch  vs.  Bayard^ 
2  Sandf,  705 ;  Stone  vs.  Duffy,  3  Sandf.,  761 ;  1  C.  K  (N.  S.),  129 ; 
Stafford  vs.  Onderdonk,  8  Barb.,  99 ;  2  C.  B.,  115.  .  It  was  then  con- 
sidered, that  the  provision  in  section  306  only  applied  to  equitable  cases. 
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Tbo  amendmont  of  1851  has,  however,  removed  all  doubt  upon  thir 
snbject,  and  rendered  that  provision  generally  {applicable. 

The  doctrine,  in  Comatock  vs.  Bayard^  and  Siot(e  vs.  Duffy^  is  like- 
wise followed  by  the  Court  of  Appeals,  in  Decker  vs.  Gardiner ^  4  Seld., 
29  ;  and  Daniels  vs.  Lyon,  5  Seld.,  549.  On  examination,  it  will  ap- 
pear that  both  these  cases  were  decided,  under  the  Code  of  1849.  In 
Brown  vs.  Bowen^  16  How.,  544,  they  are  also  followed,  in  a  subse- 
quent case.    See  likewise  Cuyler  vs.  CoaU^  IQ  How.,  141. 

But  this  seems  to  be  an  error,  occasioned  by  overlooking  the  words^ 
inserted  on  the  amohdment  of  1851.  In  a  case,  where  the  defendants 
have  answered  separately,  any  one  of  them,  prevailing  against  a  plain- 
tiff who  has  obtained  a  verdict  against  others,  must  now  obtain  an 
award  of  his  costs  from  the  court,  or  he  cannot  tax  them.  WUJd/m  vs. 
Bell,  18  How.,  397 ;  Bank  of  AUica  vs.  Wdf,  18  How.,  102 ;  Zini  va. 
AUenhurg,  18  How.,  108;  Williams  vs.  Horgan^  13  How.,  138;  6 
Ducr,  658  ;  BuUcdey  vs.  Smith,  1  'Duer,  704.  See  also,  as  to  a  discon- 
tinuance, Butler  vs.  Morris,  1  Bosw.,  329 ;  and  Marks  vs.  Bard,  1 
Abb.,  63 ;  and  generally,  Wood  vs.  Brooklyn  Mre  Insurance  Comjpany, 
10  How.,  154. 

But  this  rule  does  not  apply,  it  would  seem,  to  defendants  who  have 
put  in  a  joint  answer ;  under  these  circumstances,  it  has  been  held,  that 
the  amendment  of  1851  does  not  apply,  and  that  any  one  of  them,  pre- 
vailing against  the  plaintiff,  is  entitled  to  Uix  his  costs,  as  of  course, 
and  without  an  order  of  the  court. 

To  this  class  of  cases,  the  doctrine  laid  down  in  Decker  vs.  Gardiner, 
and  Danids  vs.  Zyon,  and  the  other  decisions  under  the  Code  of  1849, 
above  referred  to,  still  continues  to  apply.  Zink  vs.  Atterburg,  18 
How.,  108  ;  Corbett  vs.  Ward,  3  Bosw.,  632. 

And,  under  these  circumstances,  the  fact  that  one  of  defendants, 
jointly  interested,  has  suffered  judgment  by  default,  will  not  prejudice 
the  right  of  another,  who  has  defended  successfully,  to  tax  his  costs 
against  the  plaintiff.    Comstock  vs.  Bayard,  2  Sandf.,  705,  above  cited. 

And  the  rule  that  costs,  as  of  course,  still  follow  the  judgment,  has 
also  been  held  applicable,  to  cases  where  the  defendants  are  united  in 
interest,  and  the  defence  set  up  is  in  fact  joint,  though  presented  by 
separate  answers.  Williams  vs.  Morgan,  13  How.,  138 ;  6  Duer,  658. 
See  also  Stafford  vs.  Onderdonk,  8  Barb.,  99 ;  2  C.  R,  115 ;  Gardner 
vs.  Walker,  22  How.,  405 ;  Bridgeport  Fire  and  Maritte  Insurance 
C(mpany  vs.  Wilson,  20  How.,  511 ;  12  Abb.,  209. 

Defendants,  appearing  and  answering  by  separate  attorneys,  are  enti- 
tled to  tax  separate  bills  of  costs,  as  against  an  unsuccessful  plainti£ 
OMumb  vs.  Cald/weU,  6  How.,  336  ;  1  C.  it.  (N.  S.),  41 ;  Hinds  va. 
Myers,  4  How.,  856 ;  3  C.  R,  48 ;  WiXbur  vs.  WiUsey,  13  How.,  506  j 
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Bridgeport  Fire  and  Marine  Insurance  Company  vs.  WHson^  20  How., 
511 ;  12  Abb.,  209 ;  C<n*lett  vs.  Ward,  3  Bosw.,  632.  So  also,  as  rd- 
gards  any  portion  of  a  proceeding,  during  which,  separate  attorneys 
have  been  employed,  though,  afterwards,  the  defences  may  have  been 
joined.     CaeteUanoe  vs.  Beauvilley  2  Sandf.,  670. 

But,  if  more  than  one  of  the  defendants  appear  by  the  same  attorney, 
either  originally,  or  in  the  subsequent  progress  of  the  suit,  they  can 
only  tax  one  bill  of  costs,  either  generally,  or  for  the  period  during 
which  they  are  thus  jointly  represented,  even  though  they  answer  sepa- 
rately. CasteUanos  vs.  Beaumlle,  2  Sandf.,  670 ;  Tracy  vs.  Stone,  5 
How.,  104 ;  3  0.  R.,  73  ;  Braden  vs.  Kakhaiser,  3  Sandf.',  760  ;  1  C. 
R.  (N.  S.),  129. 

So  also,  where  they  appear  by  different  attorneys,  who  are  partners. 
Crofts  vs.  Rockefeller,  6  How.,  9 ;  1  C.  R.  (N.  S.),  177.  See  also 
Brockway  vs.  Jewett,  16  Barb.,  590.  Or  by  an  attorney,  and  by  another, 
acting  as  his  clerk,  and  not  claiming  that  he  appeared,  otherwise  than 
for  the  benefit  of  his  principal.     Perry  vs.  Livingston,  6  How.j  404. 

See,  however,  as  to  the  strict  rule,  that  only  one  bill  of  costs  will  be 
taxed,  in  favor  of  defendants,  who  appear  by  the  same  attorney,  quali- 
fied, so  far  as  regards  the  costs  of  separate  answers,  as  applicable  to  cases, 
where  the  defences  presented  were  clearly  several,  and  were  properly 
so  presented,  in  Walker  vs.  Btcssel,  16  How.,  91 ;  7  Abb.,  452,  note ; 
and  Hall  vs.  Lindo,  8  Abb.,  341. 

But,  where  defendants  have  jointly  succeeded  on  the  trial,  it  secma 
that  they  can  only  tax  one  set  of  costs,  on  appeal  of  the  plaintiff,  though 
they  may  then  employ  different  attorneys.  Wilbur  vs.  WiUsey,  13 
How.,  606. 

Although  separate  bills^of  costs  may  be  taxable,  as  against  the  plain- 
tiff, yet,  where  the  costs  have  been  unnecessarily  increased  in  that  man- 
ner, the  court  will  not  feel  disposed  to  award  an  allowance.  Matheuh 
son  vs.  Thompson,  9  How.,  231 ;  Tillman  vs.  Pou>eU^  13  How.,  117. 

§  335.  Costs  in  Discretion  of  Court. 

In  the  whole  class  of  actions  for  equitable  relief,  and  any  others,  not 
falling  within  the  scope  of  sections  304  and  305,  costs  may  be  allowed 
or  not,  in  the  discretion  of  the  court. 

And  this  same  rule  is  applicable  to  the  costs  of  an  appeal,  when  the 
affirmance  or  reversal  by  the  appellate  court  is  partial  only,  or  where  a 
new  trial  is  ordered.    See  section  306. 

There  is  this  material  distinction  between  the  forgoing,  and  the  other 
provision  contained  in  the  same  section,  and  noticed  above,  in  the  pre- 
ceding subdivision ;  «.  e.y  that,  in  the  latter  class  of  cases,  the  discretion 
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conferred  upon  the  conrt,  is  merely  tlie  allowance  or  withliolding  of 
costs  to  a  defendant,  defending  separately,  whereas,  in  the  former,  the 
whole  question  of  right,  and  that,  as  applicable  to  either  of  the  parties, 
rests  wholly  on  the  award  of  the  original  or  appellate  tribunal. 

The  words,  "  other  actions,"  as  employed  in  the  first  clause  of  section 
306,  haye  been  held  applicable  to  equity  causes  of  action  only,  the  class 
of  common-law  actions  being  all  provided  for  by  section  304.  Vide 
Hinds  vs.  MeyerSj  4t  How.,  356 ;  3  C.  ft.,  48 ;  Daniels  vs.  Zyony  5 
Seld.,  549. 

And  there  can  be  no  doubt,  but  that  this  rule  still  holds  good,  and  is 
not  affected'by  the  amendment  of  1861,  before  noticed. 
.  In  MoGowan  vs.  MorroWy  3  C.  R.,  9,  it  was  considered  that  the 
court  had  no  discretionary  power,  to  charge  either  party  with  the  whole 
costs  of  a  suit  in  partition,  inasmuch  as  the  right  to  costs,  in  such  cases, 
was  still  governed  by  the  Revised  Statutes  (2  R.  S.,  328,  section  72), 
qualifying  the  provisions  of  the  Code.  But,  under  rule  77,  the  share 
of  the  plaintiff,  in  a  suit  for  the  partition,  of  only  a  portion  of  lands  held 
in  common,  instituted  without  the  consent  of  his  co-tenants,  may  be 
charged  with  the  whole  costs  of  the  proceeding. 

Tlic  imlimited  discretion  o^  the  court,  with  regard  to  the  allowance, 
and  provision  for  the  payment  of  costs  in  equity  cases,  is  fully  asserted 
in  Pratt  vs.  RamsdeU^  16  How.,  59 ;  7  Abb.,  340,  note.  See  also  Bar- 
tow vs.  Cleveland^  16  How.,  364 ;  7  Abb.,  339 ;  and  ThursUm  vs. 
Marshy  14  How.,  572 ;  6  Abb.,  389.  See  likewise,  as  to  the  exonera- 
tion of  a  party  from  their  payment,  in  a  case  calling  for  that  description 
of  relief,  OaUagher  vs.  Egan,  2  Sandf.,  742 ;  3  C.  R.,  203. 

Although,  as  a  general  rule,  the  plaintiff,  on  a  bill  to  redeem,  must 
pay  the  costs  of  the  defendant,  his  own  were  Jiwarded  to  him,  where  he 
succeeded  in  showing,  that  the  mortgage  in  question  was  satisfied  before 
suit.     Calkins  vs.  IsheU,  20  N.  Y.,  147. 

Where  both  parties  to  a  suit  in  equity  were  in  fault,  costs  were  re- 
fused to  either.    Johnson  vs.  Taiery  6  Seld.,  319. 

Where,  in  replevin,  an  equitable  defence  was  set  up,  and  a  tender  of 
the  full  amount  was  made,  and  kept  good,  costs  were  refused  to  the 
plaintiff*.     Archer  vs.  CWe,  22  How.,  411. 

A  defendant,  under  the  mechanics'  lien  law,  who  stood  in  the  position 
of  a  mere  stakeholder  between  the  real  contending  parties,  was  exon- 
erated from  costs,  in  Eagleson  vs.  Clarke  2  E.  D.  Smith,  644;  8 
Abb.,  364. 

In  proceedings  in  interpleader,  the  successful  party  has  been  held 
entitled  to  his  costs,  and  that  the  party  who  failed,  was  bound  to  pay 
tliem,  and  those  of  the  other  parties  in  the  proceeding,  and  also  in  a  pre- 
liminary suit  at  law.    MiUer  vs.  WaUs^  4  Duer,  203 ;  1  Abb.,  234. 


COSTS. — §  336. 


911 


Where  a  money-judgment  is  prayed  for,  the  costs  of  the  action  will 
follow  the  judgment,  as  of  right,  and  will  not  rest  in  discretion,  though 
the  cause  of  action  may  be  otherwise  of  an  equitable  nature.  Trust  vs. 
Person,  3  Abb.,  84 ;  aflBrmed,  1  Hilt,  292. 

In  an  action  to  vacate  an  award,  the  costs  were  held  to  lie  in  discre- 
tion, in  Wood  vs.  BrooTdyn  Firfi  Insurance  Compomyy  10  How.,  154. 

As  to  the  costs  of  setting  aside  a  report  resting  in  discretion,  where 
a  new  trial  is  ordered,  see  Wentworth  vs.  Candee,  17  How.,  405.  See 
also  Scranton  vs.  Baxter,  4  Sandf.,  5 ;  Smith  vs.  Sckanck,  18  Barb.,  344 ; 
and  BuUceley  vs.  Smithy  2  Duer,  261 ;  11  L.  O.,  300,  as  to  their  being 
ordered  to  abide  the  event,  on  the  granting  of  a  new  trial.  See  like- 
wise Kennedy  Y^.  New  York  cmd  Harlem  Bailroad  Company,  3  Duer,^ 
659,  where  the  costs  below  were  ordered  to  be  paid,  and  costs  of  appeal 
to  abide  the  event. 

In  1ms  vs.  Miller,  19  Barb.,  196,  the  court  held  that,  on  an  appeal 
from  an  order,  it  had  discretion  as  to  costs. 

The  principle  that  where,  on  appeal,  a  judgment  is  alBrmcd  in  part, 
and  reversed  in  part,  ilie  costs  rest  in  discretion,  is  carried  out  in  the 
following  cases :  In  Mordgomery  County  Bank  vs.  Albany  City  Banky 
3  Seld.,  459,  costs  were  awarded  in  favor  of  the  appellaTit,  as  against 
one  of  the  respondents,  as  to  whom  the  judgment  was  reversed,  that 
judgment  being  affirmed,  with  costs,  in  favor  of  another.  In  Flagg  vs. 
Munger,.b  S^d.,  483 ;  reversing, ^>w  tanto,  sams  case,  14  Barb.,  196,  a 
defendant,  partially  prevailing  in  foreclosure,  was  awarded  his  costs  in 
the  court  below,  neither  party  having  costs  on  the  appeal. 


§  336.  Scale  of  Costa. 

It  is  proposed  to  cite  the  various  decisions,  bearing  upon  the  scale  of 
costs,  as  established  by  section  307,  in  the  order  of  the  different  subdi- 
visions, as  they  there  occur,  reserving  the  consideration  of  any  depend* 
ent  points,  till  the  close  of  this  section. 

(a.)  Pkoceedings  before  Notice  of  Trial. — ^Allowance  to 

Plaintiff. 

The  right  to  this  allowance  accrues  immediately  the  action  is  brought, 
and  cannot  be  defeated  by  any  subsequent  act  of  the  defendant.  Vide 
RockfifeUer  vs.  Weiderwax,  3  How.,  382 ;  2  C.  R,  3 ;  Keese  vs.  Wyman, 
8  How.,  88 ;  Burnett  vs.  Westfall,  15  How.,  420.  But,  to  have  this 
effect,  the  action  must  be  regularly  commenced.  Hull  vs.  Peters^  7 
Barb.,  331 ;  3  C.  R.,  255. 

Whether  the  allowance  is  of  the  larger  or  the  smaller  amount  pre- 
scribed by  the  subdivision,  is  dependent,  not  upon  the  fact  of  applica- 


912  oosTB.— §  336. 

tion  being  or  not  being  actually  made  to  the  court  for  judgment,  bnt 
upon  the  nature  of  the  action  itself,  and  whether  the  plaintiff  can  or 
cannot,  by  the  form  of  the  summons,  take  judgment,  without  such  ap- 
plication. Vide  The  People  vs.  Van  Dusen^  8  How.,  385 ;  2  C.  E.,  7; 
Van  Valkenburgh  vs.  Van  Sohaieky  8  How.,  271 ;  Gandee  vs.  Offilvie^  5 
Ducr,  658 ;  Pardee  vs.  Schencky  11  How.,  500.  These  cases  overrule 
Lawrence  vs.  DaviSy  7  How.,  354,  holding  the  contrary ;  and  the  indi- 
cation to  the  same  effect,  in  Gould  vs.  Garpenier^  7  How.,  97. 

As  to  the  right  to  claim  this  allowance,  or  the  reverse,  on  the  deci- 
sion of  a  demurrer,  see  below,  under  that  head,  and  cases  there  cited 

This  fee  is  not  taxable,  on  the  decision  of  a  case,  submitted  to  the  gen- 
•eral  term,  under  section  372,  as  indeed  specially  provided  by  section 
373.     See  NeiUon  vs.  Mutual  Insurance  Company ^  8  Duer,  683. 

The  allowance  for  additional  defendants,  which  the  plaintiff  is  en- 
titled to  tax,  under  this  subdivision,  as  now  amended,  is  limited  Ui 
defendants,  necessarily  and  properly  joined.  It  will  not  be  made  for 
parties,  whom  he  has  no  right  to  bring  before  the  court  Case  vs.  Prioe^ 
17  How.,  348 ;  9  Abb.,  111. 

(ft.)  Allowance  to  DsFBNDAirr. 

The  right  to  this  allowance  accrues  to  the  defendant,  immediately  on 
action  brought,  and  without  regard  to  his  having  or  not  having  retained 
an  attorney  ;  and  the  plaintiff  cannot  discontinue,  without  payment  to 
him  of  that  amount.    Foster  vs.  Bowen^  1  C.  R  (N.  S.),  236. 

A  defendant,  who  has  made  an  offer,  cannot  tax  this  fee,  though  the 
plaintiff  obtain  a  less  favorable  judgment.  Burnett  vs.  West/aUj  15 
How.,  430 ;  Keese  ys  Wymanj  8  How.,  88. 

(c.)  SuBSEQUEirr  Psoceedinos  Before  Tbial. 

The  right  to  this  allowance,  does  not  accrue,  until  notice  of  trial  has 
been  actually  served,  notwithstanding  other  proceedings  may  have  been 
taken.    Morrison  vs.  Ide^  4  How.,  304 ;  3  C.  R.,  27. 

But,  where  notice  has  once  been  given,  it  becomes  taxable,  and 
a  plaintiff  cannot  discontinue,  without  its  payment  HaU  vs.  Lindo^  8 
Abb.,  341. 

Where  the  plaintiff  does  not  accept  an  offer  made  by  the  defendant, 
and  obtains  a  less  favorable  judgment,  he  cannot  tax  it^  but  the  defend- 
ant can.  Burnett  vs.  WestfaUy  15  How.,  430 ;  Keese  vs.  Wynurn^  8 
How.,  88. 

This  item  is  taxable,  as  part  of  costs  of  the  hearing,  or  of  the  term, 
when  conditionally  imposed  upon  either  of  the  parties.  BucMngham 
vs.  Minor,  18  How.,  287 ;  Dewey  vs.  Stewart^  6  How.,  465  ;  MitcheU 


COSTS.— §  886.  918 

vd.  WesUrvdt^  6  How.,  265 ;  affirmed,  6  How.,  811 ;  Shanks  vs.  Rae^ 
19  How.,  540. 

As  to  the  taxation  of  this  fee,  on  the  imposition  of  costs  of  the  argu- 
ment of  a  demnrrer,  see  below,  under  that  head,  and  cases  there  cited. 

In  Jackett  vs.  Judd^  18  How.,  385,  it  was  held  to  be  taxable  only 
once,  where  the  issues  have  not  been  changea,  though  more  than  one 
trial  has  been  had.  See  also  generally.  Perry  vs.  LivingsUyti^  6  How,, 
404 ;  Jacksim  vs.  McBumey^  6  How.,  408. 

It  is  not  taxable,  as  against  a  defendant  who  has  suffered  a  default, 
and  against  whom  the  case  has  not  been  noticed.  Sluyter  vs.  Smithy  2 
Bosw.,  673  (678).  Or  as  against  a  plaintiff,  on  dismissal  of  the  com- 
plaint on  motion.  TUUpaugh  vs.  Dick^  8  How.,  33.  Or  on  a  motion 
for  judgment  on  a  frivolous  demurrer.  Butchers^  a/iid  Drovef^a^  Bank 
of  Providence  vs.  Ja4:6bson^  22  How.,  470 ;  Rochester  City  Baiik  vs. 
Rwpelye^  12  How.,  26. 

(<i.)  Tbial  Feb. 

A  trial-fee  will  be  allowed,  where  judgment  is  taken  on  the  call  of 
the  cause,  by  reason  of  the  failure  of  the  adverse  party  to  appear.  Dodd 
vs.  Curry^  4  How.,  123 ;  2  C.  K.,  69.  Or,  where  the  plaintiff  is  non- 
suited on  the  trial.  Shannon  vs.  Brower^  2  Abb.,  377.  See  likewise, 
Allaire  vs.  Zee,  4  Duer,  609  ;  1  Abb.,  125. 

But  this  fee  is  not  taxable,  on  an  application  for  judgment,  on  service 
by  publication.     Chapman  vs.  Lemrrum,  11  How.,  235. 

Kor,  it  has  been  held,  is  any  trial-fee  taxable,  as  against  a  defendant 
who  has  suffered  judgment  by  default,  though  the  cause  may  have  been 
tried  as  to  others.    Sluyter  vs.  Smith,  2  Bosw.,  673  (678). 

Considerable  discussion  has  arisen,  as  to  whether  a  trial-fee  is  taxable, 
on  the  obtaining  of  judgment  by  motion. 

It  was  held  not  to  be  so,  on  a  dismissal  of  the  complaint  for  wane  of 
prosecution,  in  TiUepa/ugh  vs.  Dick,  8  How.,  33. 

As  to  the  award  of  judgment  upon  a  frivolous  pleading,  on  motion 
under  section  247,  the  cases  are  conflicting. 

In  the  following,  it  was  held,  that  such  a  motion  involves  substantia 
ally  the  trial  of  an  issue  of  law,  and  that  a  trial-fee  should  accordingly 
be  taxed :  Roberts  vs.  Morrison,  7  How.,  396  ;  11  L.  O.,  60  ;  Zaurenoe 
vs.  Davis,  7  How.,  354 ;  Pratt  vs.  Alien,  19  How.,  450.  See  also 
Tillspangh  vs.  Dick,  8  How*9  ^^  (3^)*  ^^^  these  cases  seem  to  be  over- 
ruled, by  the  undermentioned,  holding  that,  inasmuch  as  the  application 
is  in  form  a  motion,  motion  costs  can  only  be  allowed :  Gould  vs.  Caai^ 
penier,  7  How.,  97 ;  Rochester  City  Bank  vs.  Rapelye,  12  How..  36 ; 
Marqmse  vs.  Brighmn,  12  How.,  399 ;  Roberts  vs.  CUirk,  10  How... 
451 ;  Butcher^  and  Drovers^  Bank  of  P^^o^idence  vs.  Jacobson^  22 
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How.,  470.     See  also  Wedey  vb.  Bennett,  6  Abb.,  12 ;  and  Candee  tb. 
Ogel/i>ie^  5  Duer,  658. 

A  trial-fee  for  an  isstie  of  fact,  has  been  held  taxable,  on  a  motion  at 
special  term  on  a  case,  granted  on  the  ground  that  the  verdict  was 
against  evidence.  Mechardci  Bariking  Asaociatum  vs.  Kiersted^  4 
Dner,  639  ;  10  How.,  400.  Also  a  trial-fee  for  an  issue  of  law,  on  a  sim- 
ilar hearing  on  a  case,  where  questions  of  law  were  presented.  Water- 
hvry  vs.  Westervelt,  3  Sandf.,  749  ;  1  C.  R.  (N.  S.),  215  ;  Wiggins  vs. 
ArJcenburgh^  4  Sandf.,  688 ;  BooseveU  vs.  Brown,  1  Duer,  642.  See 
also  Ellsworth  vs.  Gooding,  8  How.,  1 ;  Van  Schaich  vs.  Winne^  8 
How.,  5  ;  Roger  vs.  Da/nforth,  8  How.,  448. 

This  conclusion  is,  however,  disputed,  and  the  costs  of  a  motion  only, 
declared  to  be  taxable,  in  Fellows  vs.  Sheridan,  6  How.,  419 ;  Moore 
vs.  Cochroft,  9  How.,  479.  See  also  Potsdam  and  Watertown  JSaUr 
road  Company  vs.  Jacobs,  10  How.,  453 ;  disapproving  of  Elisworth  vs. 
Oooding.  See  likewise,  the  same  conclusion  maintained,  after  a  full 
comment  on  all  the  above  decisions,  in  JackeU  vs.  Judd,  18  How.,  385. 
As  to  this  last  decision,  as  regards  its  authority  in  the  first  district,  see 
Malam,  vs.  Simpson,  20  How.,  488 ;  12  Abb.,  225. 

The  final  conclusion  come  to  in  JackeU  vs.  Jvdd,  is,  however,  that, 
under  subdivision  5,  as  it  now  stands,  the  costs  of  an  appeal  may  be 
taxable  under  these  circumstances. 

Since  the  amendment  of  1862,  there  can  be  no  doubt,  that  such  is  the 
effect  of  that  subdivision.  As  it  stood,  before  that  amendment,  and  at 
the  time  of  the  decision  in  question,  the  phraseology  was  hopelessly 
confused,  as  regards  this  particular  point. 

The  trial-fee,  on  an  issue  of  law,  has  also  been  held  to  be  the  proper 
allowance,  on  appeal  from  an  order,  sustaining  or  overruling  a  demurrer 
to  the  whole  of  an  adverse  pleading.  SutJierland  vs.  Tyler,  11  How., 
251 ;  Van  Schaich  vs.  Winne,  8  How.,  5 ;  Phipps  vs.  Van  Cott,  15 
How.,  110.  This  conclusion  is,  however,  disputed  in  NeUis  vs.  Dt 
Forest,  6  How.,  413,  holding,  that  only  the  costs  of  a  motion  are  allow- 
able. See  also  Ives  vs.  Miller,  19  Barb.,  196  ;  and  Richards  vs.  Cooh^ 
1  E.  D.  Smith,  386,  awarding  the  costs  of  an  appeal. 

A  similar  trial-fee  was  also  held  to  be  the  only  proper  allowance,  on  the 
hearing,  at  general  term,  of  a  controversy  submitted  without  action,  un- 
der section  372.    NeXLson  vs,  Mutmd  Insurance  Company,  3  Duer,  683. 

So  also,  on  the  argument  on  a  verdict  sybject  to  the  opinion  of  the 
court.  Wilcox  vs.  Curtias,  10  How.,  91.  But  this  view  is  disputed, 
and  motion  costs  only,  held  taxable,  in  Potsdam  and  Watertown  RaiJr 
road  Company  vs.  Jacobs,  10  How.,  453.  The  point  is,  however,  now 
set  at  rest,  and  the  costs  of  an  appeal  taxable  on  such  a  hearing,  under 
subdivision  6,  as  amended  in  1858. 
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Afi  to  the  costs,  properly  taxable  on  the  deciflion  on  a  demurrer,  on  a 
postponement  of  the  cause,  on  the  granting  of  a  new  trial,  or  the  opening 
of  a  judgment,  see  below,*  under  those  special  heads. 

In  Eager  vs.  Danforihy  8  How.,  448,  a  trial-fee  was  held  taxable,  on 
the  decision  of  a  cause,  submitted  by  stipulation,  upon  written  arguments. 

(«.)  Costs  of  Suooessive  Heasinos. 

The  allowance  of  a  trial-fee  is  not  confined  to  one  single  occasiou. 
It  is  taxable,  on  the  contrary,  upon  every  actual  hearing  of  the  case 
upon  the  merits,  when  not  brought  up  on  interlocutory  application,  or 
upon  appeal  for  which  costs  are  taxable  under  subdivision  5,  however 
often  those  hearings  may  occur.  See  Hooaevdt  vs.  Broum^  1  Duer, 
642 ;  Mechanics^  Banking  Association  vs.  Eiersted^  4  Duer,  639 ;  10 
How.,  400;  Wiggins  vs.  ArJcenburgh^  4  Sandf.,  688;  EUsworth  vs. 
Gooding^  8  How.,  1 ;  Van  Schaich  vs.  Winms^  8  How.,  5 ;  Hager  vs. 
Do/nforth^  8  How.,  448,  above  cited. 

{f.)  Appeals  to  General  Tebm. 

An  appeal  from  a  justice's  court,  transferred  to  the  Supreme  Court, 
by  reason  of  the  incompetency  of  the  county  judge  to  hear  it,  is,  on  the 
original  hearing  at  special  term,  not  within  the  scope  of  this  section, 
and  the  only  costs  allowable,  will  be  costs  of  the  court  below.  Vide 
Taylor  vs.  Seeley^  4  How.,  314 ;  3  C.  R.,  84 ;  O^Callaghan  vs.  GarroU, 
16  How.,  327. 

Although  in  the  court  below,  a  plaintiff,  bringing  several  actions  upon 
the  same  instrument,  can  only  recover  costs  in  one,  being  limited  to 
disbursements  in  the  others,  the  rule  has  been  held  not  to  apply  to  appeals 
from  the  judgment  he  may  obtain.  If  separate  appeals  are  brought,  he 
may,  if  successful,  recover  his  costs,  as  in  other  cases.  Pratt  vs.  AUen^ 
19  How.,  450. 

Considerable  discussion  arose,  at  the  first  introduction  of  the  Code, 
as  to  what  costs,  if  any,  were  taxable,  under  an  appeal  from  an  order, 
taken  under  the  powers  conferred  by  section  349.  See  Idvingston  vs. 
MiUery  4  How.,  42 ;  Wilson  vs.  AUen,  4  How.,  64 ;  2  C.  K.,  26 ;  7  L. 
O.,  288 ;  Smith  vs.  Lynes^  2  Sandf.,  733 ;  Savage  vs.  Darrow^  4  How., 
74 ;  Nicholson  vs.  Dunham^  1  C.  R.,  119. 

The  point  is,  however,  now  set  at  rest,  by  the  more  recent  amend- 
ments. The  costs,  provided  for  by  subdivision  5,  are  only  taxable, 
where  the  appeal  is  taken  from  a  judgment,  or  where  the*  hearing  has 
been  on  some  other  of  the  different  categories  specified  in  the  seo- 
tion. 

Appeals  from  orders,  as  such,  are  clearly  not  comprised  within  its 
operation,  and  the  utmost  that  can  be  daimed  on  such  an  appeal,  by 


916  OOSTB.— f  836. 

waj  of  taxable  costs,  will  be  ten  dollars,  the  costs  of  a  motion,  if  allowed 
by  the  court. 

And  this  allowance  rests,  it  has  been  held,  in  discretion.  Ives  vs. 
Miller,  19  Barb.,  196. 

Bnt  this  leases  open  the  whole  question,  already  considered,  and  the 
cases  cited,  in  the  previous  subdivision,  as  to  whether,  on  certain  of  such 
appeals,  such  as  from  orders  sustaining  or  overruling  a  demurrer,  a  trial- 
fee  may  not  be  taxable,  instead  of  the  costs  of  a  motion. 

But,  where  the  demurrer  is  only  to  part  of  a  pleading,  it  has  been 
held,  that  the  order  upon  it,  is  clearly  within  section  349,  and  that,  <m 
appeal  from  such  an  order,  only  motion-costs  can  be  taxed.  Drum- 
mond  vs.  Hvssen,  1  Duer,  633 ;  8  How.,  246. 

Since  the  amendment  of  1862,  the  costs  on  an  appeal  from  a  surro- 
gate's decision,  are  governed  by  the  Code.  Previous  to  those  amend- 
ments, they  were  taxable  under  the  old  fee-bill.  See  Sherman  vs. 
Yowiige,  6  How.,  318 ;  Brochway  vs.  Jewett,,  16  Barb.,  590 ;  Van  PdX 
vs.  Tan  Pelt,  16  How.,  299. 

But,  in  appeals  from  special  proceedings,  the  costs  are  now  governed 
by  the  Code  (section  318).  See  also  chapter  270  of  1854,  p.  592,  sec- 
tion 3. 

If,  where  the  appeal  is  manifestly  defective,  the  respondent  waits  till 
the  argument  to  take  the  objection,  instead  of  moving  to  dismiss,  in 
the  first  instance,  he  may  be  refused  his  further  costs.  See  WHliaum 
vs.  FUch,  15  Barb.,  654 ;  WM  vs.  Norton,  10  How.,  117. 

A  party  may  dismiss  his  own  appeal,  but  cannot  do  so,  without  pay- 
ment of  costs  to  the  respondent.  Burnett  vs.  Harhness,  4  How.,  158 ; 
aC.  R,  100. 

If  the  appeal  be  dismissed,  on  motion,  the  proper  costs  will  be  costs 
of  tlie  appeal,  and  costs  of  the  motion.  But,  to  be  collectible,  the 
amount  should  be  fixed  in  the  order,  or  liquidated  under  the  direction 
of  the  court.    JEckereon  vs.  Spoor,  4  How.,  361 ;  3  C.  K.,  70. 

And,  when  an  appeal  is  dismissed  with  costs,  the  appellant  cannot 
bring  a  fresh  one,  until  the  costs  of  the  former  have  been  paid.  Vide 
Dresser  vs.  Brooks,  5  How.,  75. 

ig.)  To  CoTJBT  OF  Afpeai^s. 

Costs  of  appeals,  taken  after  the  passing  of  the  Code,  though  from  a 
judgment  previously  pronounced,  have  been  held  to  be  governed  by 
its  provisions.  Such  appeal  is  a  new  suit,  for  the  purposes  of  costt. 
K<jmmse  vs.  MaHin,  2  Sandf.,  739 ;  Boher  vs.  Banks,  3  0.  K.,  218 ; 
9  L,  C,  135.    See,^er  contra.  Doty  vs.  Brown,  4  How.,  429. 

In  appeals  to  this  tribunal,  there  is  no  distinction  between  those  ih>m 
a  judgment,  and  those  from  an  order.    All  are  governed  by  the  same 
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BCale,  and  the  same  costs  are  allowable  in  all,  wlieu  the  appeal  is 
reached  and  decided,  or  dismissed,  after  an  argument  upon  the  merits. 
White  vs.  Anthony^  23  N.  Y.,  164 ;  Webb  vs.  Norton,  10  How.,  117. 

And  full  costs  were  held  to  be  allowable,  as  a  condition  of  opening  a 
default,  taken  on  the  case  being  reached  in  its  order,  under  the  practice, 
antecedent  to  the  recent  revision  of  the  rules  in  that  respect.  Slade  vs. 
Warren,  1  Comst.,  431 ;  Eeed  vs.  Child,  4  How.,  125  ;  2  C.  R,  69. 

But,  on  a  dismissal  upon  motion,  it  has  been  held  that  an  argument* 
fee  will  not  be  allowed,  nor  will  term-fees.  The  proper  costs  will  be 
twenty-five  dollars,  before  argument :  Peter&on  vs.  Dickel,  8  Abb.,  259 ; 
to  which  may  be  added,  ten  dollars  costs  of  motion,  if  allowed  by  the 
court  above.     Kanouse  vs.  Martin,  2  Sandf.,  739. 

And,  if  the  appeal  be  manifestly  defective,  it  is  the  duty  of  the  appel- 
lant to  move  to  dismiss  it  forthwith.  If,  instead  of  doing  so,  he  waits 
till  the  hearing  to  make  his  objection,  he  may  be  refused  his  further 
costs.  Webh  vs.  Norton,  10  How.,  117  (119) ;  Williams  vs.  Fitch,  15 
Barb.,  654. 

After  dismissal  of  his  appeal,  the  appellant  cannot  bring  a  fresh  one, 
until  the  costs  of  the  former  one  have  been  paid.  Dresser  vs.  BrooJcs, 
5  How.,  75.  See  generally,  as  to  a  dismissal,  Burnett  vs.  HarJcness,  4 
How.,  158 ;  2  C.  R,  100,  and  Eckerson  vs.  Spoor,  4  How.,  361 ;  3  0. 
R.,  70,  cited  in  last  subdivision. 

Where,  under  the  change  of  the  law,  as  to  appeals  to  this  court  from 
orders  granting  a  new  trial,  an  appeal,  originally  well  taken,  had  be- 
come untenable,  the  appellant  was  held  entitled  to  take  an  order  of  dis- 
missal, without  costs  of  the  appeal,  or  of  the  motion.  Gale  vs.  Wells,  7 
How.,  191 ;  Portei*  vs.  Jones,  7  How.,  192. 

The  same  costs  are  allowable,  on  an  appeal  to  this  court,  in  a  special 
proceeding,  as  in  an  action.  The  People  vs^  St/mieoant,  3  Duer,  616 ; 
9  How.,  304.    See  also  chapter  270  of  1854,  p.  592,  section  3. 

The  percentage,  now  authorized  by  subdivision  6,  must,  of  course,  be 
awarded  by  the  appellate  court,  in  terms,  and  form  part  of  their  judg- 
ment, though  taxable  as  an  item  in  the  costs. 

(A.)  Term-Fees. 

Under  the  amendment  of  1862,  the  following  conditions  are  requisite 
in  order  to  the  allowance  of  a  term-fee.  The  case  must  be  necessarily 
upon  the  calendar  for  that  term.  It  must  not  have  been  then  tried,  or 
it  must  have  been  postponed  by  order  of  the  court  The  term  tried,  is 
substituted  for  the  term  reu^Iied,  employed  in  former  years.  What 
view  may  be  taken  as  to  a  case  reached^  but  not  tried,  where  the 
postponement  is  not  by  order  of  the  court,  remains  for  the  present  un- 
certain. 
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Term-feeB  cannot  be  chained  by  either  party,  until  the  canBe  is 
actually  at  issue,  even  although  the  issue  may  have  been  antedated,  and 
the  cause  placed  on  the  calendar,  by  stipulation.  LivingHon  ts.  VieUe 
Montagne  Zinc  Mining  Company y  4  Duer,  681 ;  2  Abb.,  255. 

Nor  can  they  be  allowed,  for  a  term  subsequent  to  an  actual  settle- 
ment of  the  cause,  even  although  all  formal  proceedings  may  have  been 
taken,  in  ignorance  of  the  fact.  Laihcmt  vs.  Bliss^  6  Duer,  661 ;  13 
How.,  416. 

And,  it  has  been  held,  that  a  term-fee  cannot  be  taxed,  for  a  term 
during  which  the  proceedings  of  the  party  are  stayed.  ShisfeU  vs. 
Power^  13  How.,  89. 

A  cause  is  necessarily  on  the  calendar,  when  it  is  ready  for  trial,  and 
regularly  put  there  by  the  party  noticing  it.  Sipperly  vs.  Wam^r^  9 
How.,  332. 

But,  if  so  placed  there,  after  an  actual  discontinuance,  no  subsequent 
term-fees  can  be  taxed.  A  dismissal  should  be  applied  for.  The  case 
is  no  longer  necessarily  on  the  calendar.  Jennings  vs.  Fay^  1  C.  R 
(N.  S.),  231. 

Term-fees  cannot  be  allowed,  as  against  a  defendant  who  has  never 
answered ;  the  case  is  not  noticed  for  trial  as  against  him.  Sluyter  vs. 
Smith,  2  Bosw.,  673  (678) ;  TilUpaugh  vs.  Dick,  8  How.,  33. 

A  term-fee  cannot  properly  be  taxed,  for  any  term,  at  which  the  party 
has  had  an  opportunity  of  trying  the  cause,  but  has  neglected  to  bring 
it  on.  Vide  Hendricks  vs.  Boucik,  4  E.  D.  Smith,  461 ;  2  Abb.,  360 ; 
Whipple  vs.  Williams,  4  How.,  28. 

K  the  cause,  when  placed  on  the  calendar,  is  not  reached,  or,  if 
reached,  it  is  postponed  for  any  cause,  without  fault  of  the  party,  in 
whose  favor  the  allowance  is  claimed,  it  has  been  held  that  he  is  enti- 
tled to  tax  a  term-fee.  Fisher  vs.  Hwnter,  15  How.,  156 ;  Sipperb/ 
vs.  Warner,  9  How.,  882  ;  Shufdt  vs.  Power,  13  How.,  89. 

But  where  the  postponement  is  the  act,  and  at  request  of  the  ulti- 
mately prevailing  party,  his  adversary  being  then  ready,  the  former  can- 
not tax  a  term-fee,  for  that  term.  Hinman  vs.  Bergen,  6  How.,  245 ; 
3  C.  K.,  225.  See  also  Sipperly  vs.  Warner,  9  How.,  332,  supra ;  and 
Peivry  vs.  Livingstoti,  6  How.,  404. 

Where  the  case  is  placed  upon  two  calendars,  for  the  same  term,  it 
cannot  be  necessarily  or  properly  upon  both,  and  the  costs  of  both  can- 
not be  taxable.  Wilson  vs.  Allen,  4  How.,  54 ;  2  0.  E.,  26 ;  7  L.  0., 
288.  Nor  can  a  term-fee  be  allowed,  when  the  cause  is,  by  order  of  the 
court,  transferred  from  one  calendar  to  the  other,  and  heard  at  the 
same  term.     Oomstock  vs.  HaUeck,  4  Sandf.,  671. 

Where  an  appeal  was  reached,  and  refused  to  be  heard,  it  was  held 
that  a  term-fee  was  not  taxable  for  that  term,  but  that  it  was  for  a  pro- 


COSTS.— §  336.  919 

Tious  one,  during  which  the  appeal  was  on  the  calendar.     Eokersan  vb. 
Spoar^  4  How.,  361 ;  3  C.  K,  70. 

A  term>fee  is  taxable,  when  the  cause,  though  reached  and  set  down 
to  be  heard  on  a  particular  day,  is  not  reached  at  that  time,  or  subse- 
quently during  the  term.  Onnahy  vs.  Babcocky  4  Duer,  680 ;  2  Abb., 
253.     See  also  Post  vs.  WesterveU,  4  Sandf.,  689. 

When  the  cause,  on  being  called,  was  referred  on  stipulation,  a  term- 
fee  was  held  taxable,  in  Benton  vs.  Shddon^  1  C.  K.,  134.  So  also, 
when  referred  on  stipulation,  before  the  actual  call.  Sipperly  vs.  Wa^*- 
neTj  9  How.,  332.  But,  where  referred  on  motion,  before  the  actual 
call,  the  allowance  was  denied.  The  motion  should,  it  was  held,  have 
been  made,  without  placing  the  cause  upon  the  calendar.  P&n*y  vs. 
Livingston^  6  How.,  404.  Where  the  case  is  referred,  after  a  partial 
hearing,  a  trial-fee  is  taxable.  Vide  Wiggins  vs.  Arkmburgh^  4  Sandf., 
688,  »upra. 

Where  several  causes,  involving  the  same  subject,  were  at  issue,  and 
a  stipulation  was  entered  into,  that  all  should  abide  the  event  of  the 
first,  term-fees  were  allowed  in  all  the  cases,  though  only  one  was  act- 
ually on  the  calendar.  Mintum  vs.  Main^  2  Sandf.,  737.  And,  whore 
the  costs  of  the  term  were,  by  stipulation  between  the  parties,  to  abide 
the  event,  it  was  held  that  such  agreement  should  be  enforced,  though 
in  excess  of  the  legal  number  of  term-fees,  then  allowable.  Evimo^xs 
vs.  New  York  and  Erie  Railroad  Company^  17  How.,  490. 

A  liberal  construction  was  also  put  upon  this  provision,  in  Forbes  vs. 
Locke^  8  How.,  218,  where,  on  a  discontinuance,  the  plaintiff  was  held 
chargeable  with  a  term-fee,  for  a  circuit,  at  which  the  cause  was  called 
and  passed,  upon  the  first,  but,  after  discontinuance,  was  reached,  on  the 
second  call  of  the  calendar. 

Where,  on  the  case  being  reached,  it  was  submitted  to  another  judge, 
ou  stipulation  that  the  costs  of  the  term  should  abide  the  event,  the 
stipulation  was  enforced,  and  the  term-fee  allowed.    Hager  vs.  Dan 
foHK^  8  How.,  448. 

In  a  case  where  judgment  is  awarded  upon  motion,  term-fees  are  not 
taxable.  •  And  this,  even  though  the  moving  party  had  previously 
placed  the  case  upon  the  calendar.  Candee  vs.  Ogilme,  5  Duer,  658. 
See  also  TiUspaugh  vs.  Dick^  8  How.,  33 ;  Kanouse  vs.  Martin^  2 
Sandf.,  739. 

And,  in  various  cases,  in  which  a  trial-fee  was  held  taxable,  on  a 
motion  for  a  new  trial  on  a  case,  term-fees  were  also  allowed.  See 
Mechanics*  Banking  Association  vs.  Kierstedy  4  Duer,  639  ;  10  How., 
400,  and  other  decisions,  above  cited,  under  the  head  of  Trial-fee, 

And,  even  where  it  was  held,  that  only  a  motion-fee  could  be  allowed 
for  the  actual  hearing,  term-fees  were  considered  to  be  taxable,  for  tlie 


920  COSTS. — §  886. 

previous  terms,  for  which  the  case  was  on  the  calendar.  Moore  vs. 
Cochroft^  9  How.,  479 ;  MaUm  vs.  Simpson^  20  How.,  488 ;  12  Abb., 
226.  This  latter  case  dissents,  in  terms,  from  JcKilcett  vs.  Judd^  18  How., 
885,  so  far  as.it  holds,  by  implication,  that  term-fees  are  not  taxable  in 
such  a  case. 

Term-fees  are,  of  course,  taxable,  in  all  cases  where  the  prevailing 
party  is  entitled  to  tax  the  costs  of  an  appeal. 

And  also,  it  would  seem,  in  all  where  he  is  allowed  a  trial-fee,  on  an 
appeal  from  an  order  on  a  demurrer,  on  the  ground  that  it  is  sabstan- 
tially  tlie  trial  of  an  issue  of  law.  See  cases  above  cited,  under  the 
bead  of  Trialrfee,  The  allowance  is  expressly  made,  in  Van  Sehaidc 
vs.  Winner  8  How.,  5  ;  Phipps  vs.  Van  CoU^  15  How.,  110. 

Term-fees  on  an  appeal,  wens  held  not  to  be  taxable,  under  an  order 
granting  a  new  trial,  upon  payment  of  all  costs  after  notice  of  trial,  but 
that  such  allowance  was  confined  to  the  costs  of  the  court  below. 
North  vs.  Sargeant^  13  Abb.,  259. 

Term-fees  cannot  be  charged,  during  the  progress  of  a  hearing  before 
a  referee.  Anon.^l  Duer,  696  ;  8  How.,  82 ;  Anon.,  1  Duer,  651.  The 
former  case  overrules,  in  terms,  the  decision,  in  Benton  vs.  Bugnall^  1 
C.  B.  (N.  S.),  229,  to  the  contrary  effect,  and  the  doctrine  of  the  latt^ 
seems  clearly  unsustainable.  A  reference  is,  to  all  intents  and  purposes, 
a  trial,  for  which  a  trial-fee  is  taxable,  and,  when  once  referred,  the  case 
cannot  be  said  to  be  either  necessarily  or  properly  on  the  calendar. 

A  term-fee  cannot  be  taxed,  where  the  costs  of  the  same  term  have 
been  paid,  on  a  postponement  under  section'  413.  Trustees  of  Penn 
Tan  vs.  Tuell,  9  How.,  400. 

It  remains  to  consider  the  following  cases,  with  reference  to  the  line 
of  allowance,  and  amount  of  costs,  taxable  in  specific  cases. 

(i.)  Costs  of  a  Demubbes. 

The  following  decisions  have  reference  to  the  costs  taxable  on  the 
decision  of  a  demurrer,  when  leave  is  given  to  the  plaintiff  to  amend 
his  complaint,  on  the  one  hand,  or  to  the  defendant  to  answ«*  over,  on 
the  other,  on  payment  of  costs. 

When  the  demurrer  is  sustained,  it  has  been  held,  that  the  party 
demurring  is  entitled  to  tax  a  fee  for  proceedings  before  notice  of  trial, 
and  also  to  its  payment,  as  part  of  his  costs.  It  is  the  compensation 
allowed,  for  drawing  the  successful  demurrer.  CoUomh  vs.  CaldvoeUy  5 
flow.,  336 ;  1  C.  K.  (N.  S.),  41 ;  Van  VaUkenbi^rgh  vs.  Van  Schaiek,  8 
How.,  271.  See  also  Saratoga  andWashington  JSailr^ad  vs.  MoOay^  7 
How.,  190,  when  the  result  of  the  readjustment,  there  granted,  is  con- 
sidered. See  likewise  Hendricks  vs.  Boudk^  4  E.  D.  Smith,  461 ;  2 
▲bb.y  360 ;  Oonsiderant  vs.  Brisbane,  1  Bosw.,  644 ;  7  Abb^  345,  note. 
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Bat,  where  the  demurrer  is  overrnled,  with  leave  to  answer  over,  the 
succesfifal  party  cannot  claim  payment  of  the  above  fee,  as  part  of 
the  costs  to  be  paid  on  answering.  It  is  only  taxable  once,  on  an 
ultimate  recovery.  Van  Yalkeriburgh  vs.  Van  Schaich^  8  How.,  271 ; 
NeUvB  vs.  De  Forest^  6  How.,  413  (416) ;  Roberta  vs.  Morrison^  11  L. 
O.,  60 ;  Phipps  vs.  Van  CoU,  15  How.,  110  (121) ;  An(m.^  3  Sandf., 
756  ;  1  C.  R.  (N.  S.),  214 ;  Crary  vs.  Norwood.^  5  Abb.,  219 ;  Y<mng 
vs.  Gori^  13  Abb.,  18,  note. 

Subsequent  costs  before  trial,  a  trial  fee  for  an  issue  of  law,  and  terra- 
fees,  if  any  incurred,  are  taxable,  as  the  condition  of  amending  or 
pleading  over,  in  all  cases,  together  with  any  necessary  disbursements. 
See  the  above  cases,  jxz^^'^.  See,  however,  as  to  unnecessary  term-fees, 
Hendricks  vs.  Bouch^  supra. 

The  same  costs  are  taxable,  and  payable,  as  a  condition  on  an  amend- 
ment or  pleading  over,  on  every  occasion,  on  which  the  case  may  come 
before  the  court  on  demurrer.  Considerant  vs.  Briahane,  1  Bosw.,  644 ; 
7  Abb.,  345,  note. 

And,  where  defendants  demur  separately,  each  may  claim  them,  as 
against  the  plaintiff.  CoUomb  vs.  CaldweiU^  5  How.,  336;  1  C. 
R.  (N.  S.),  41. 

In  Comstock  vs.  HaUeck^  4  Sandf.,  671,  a  plaintiff  was  held  entitled 
to  claim  separate  bills  of  costs,  as  against  each  of  several  defendants  so 
defending.  This  position  is,  however,  controverted  in  Phipps  vs.  Van 
Cott,  15  How.,  110 ;  and  Buell  vs.  Oay^  13  How.,  31. 

In  Sleight  vs.  Hanccx^  4  Abb.,  245,  it  was  considered  that  costs  could 
not  be  taxed,  for  the  hearing  of  a  demurrer,  not  allowed  by  law. 

The  costs  on  a  partial  demurrer  have  been  held  to  be  final,  not  inter" 
locutory,  in  their  nature,  and  not  to  be  taxable  or  collectible,  until  final 
judgment  is  rendered.  Palmer  vs.  Smedley^  13  Abb.,  186 ;  Moza  vs. 
Sun  Mutual  Insv/ra/nce  G<yinpany^  13  Abb.,  304. 

(y.)  Costs  on  Postponement. 

When  the  cause  is  postponed,  on  application  of  either  party,  the 
allowance  is  regulated  by  section  314,  at  ten  dollars,  together  with 
witnesses'  fees. 

This  amount  is  specially  limited,  and  cannot  be  exceeded.  Noxmi  vs. 
BenUey^  6  How.,  418.    See,  however.  Shanks  vs.  Bae^  19  How.,  540. 

These  costs  are  payable  instanter,  and,  if  not  paid,  the  adverse  party 
may  either  bring  on  the  cause,  or  apply  for  an  order  compelling  their 
payment.  This  must  be  done,  however,  at  once ;  if  delayed,  they  will 
then  be  costs  in  the  cause.  Bulkeley  vs.  KeteUas^  2  Sandf.,  785 ;  1  C.  R. 
(N.  8.),  119 ;  Whipple  vs.  WilUams,  4  How.,  28. 

If  die  plaintiff  offers  to  pay  the  costs  of  the  drcuit,  the  defendant 
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cannot  properly  move  for  a  dismissal,  under  rule  27,  when  he  has  taken 
no,  steps  to  obtain  them.    Vide  Hwmley  vs.  SeynwuTy  8  How.,  96. 

(i.)  Costs  of  Tbial. 

Costs  of  this  nature  are  frequently  imposed,  when  a  party  sedu  to 
set  aside  a  verdict  or  judgment,  taken  against  him  by  default,  or  to  be 
allowed  to  amend  his  pleadings  or  proceedings,  in  matter  of  substance, 
requiring  a  postponement  of  the  cause,  after  the  hearing  has  been 
actually  commenced. 

On  setting  aside  a  judgment  taken  by  default,  the  costs  imposed  will 
be :  costs  after  notice  of  trial,  trial-fee,  all  necessary  disbursements,  and, 
generally,  the  costs  of  the  motion  to  open  the  default.  Vide  MOeheU 
vs.  Weaiervdt^  6  How.,  265  ;  affirmed,  6  How.,  311,  note ;  Buckingham 
vs.  Miner,  18  How.,  287. 

Whbre  leave  was  given  to  amend,  in  connection  with  a  postponement, 
$10  costs  of  the  circuit,  costs  after  notice  of  trial,  and  costs  of  motion, 
were  imposed.    Shanks  vs.  Hoe,  19  How.,  540. 

In  the  following  case,  costs  of  the  term,  and  costs  of  motion,  withont 
specifying  the  former,  were  made  payable.  Bradford  vs.  Oreenwich 
Instirance  Company^  8  Abb:,  261.  And,  at  least  a  trial-fee  and  dis- 
bursements will  be  imposed,  as  a  condition  of  granting  leave  to  amend. 
Union  Ba/nk  vs.  MoU,  19  How.,  267 ;  11  Abb.,  42.  This  decision 
rcvei*6es  that  at  special  term,  granting  the  amendment  on  more  favor- 
able terms,  but  seems  to  leave  it  unaffected,  so  far  as  it  imposed  the 
costs  of  motion.     Union  Bank  vs.  MoU,  19  How.,  114 ;  10  Abb.,  376. 

On  the  plaintiff  withdrawing  a  juror,  and  being  allowed  to  am^:id, 
costs  after  notice  of  trial,  and  a  trial-fee,  were  imposed.  Dewey  vs. 
Stewart,  6  How.,  465. 

On  leave  being  given  to  file  a  reply,  after  the  cause  had  been  noticed, 
the  court  imposed  $10  costs  of  the  term,  and  the  costs  of  two  motions, 
two  having  been  made  on  the  subject.  MorUeoarhole  vs.  Mxmdd,  16 
How.,  141. 

When  the  payment  of  costs  of  the  term  is  imposed,  on  opening  a 
default,  it  will  be  confined  to  those  of  the  specific  term,  in  respect  of 
which  the  order  is  made.  The  applicant  will  not  be  bound  to  pay  the 
plaintiff's  witness-fees,  for  attendance  on  a  previous  circuit.  !Nor  will 
he  be  liable  to  pay  any  allowance,  which  may  have  been  awarded,  on 
the  coming  in  of  the  verdict.  An  allowance  can  only  be  awarded  once, 
on  a  final  recovery.  McQiuide  vs.  ^ew  York  and  Erie  Railroad  Comr 
pany,  5  Duer,  613 ;  11  How.,  434.  See  also,  on  the  last  point,  BuJss 
vs.  WaUermore,  7  How.,  370. 

On  staying  judgment  in  foreclosure,  grounded  on  a  default  in  pay- 
ment of  interest,  there  were  imposed  as  a  condition,  payment  of  the  fiill 
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costs  of  the  plaintiff,  and  of  all  the  defendants  who  had  appeared,  costs 
of  motion,  and  an  allowance  to  the  plaintiff's  attorney.  lynch  vs. 
Ounninghmrhy  6  Abb.,  94. 

On  opening  a  judgment  against  the  comptroller  of  New  York,  under 
the  statute  of  1859,  no  costs  were  imposed,  save  only  costs  of  motion  to 
abide  the  event.  Outwater  vs.  Mayor  of  New  York^  20  How.,  213. 
In  MtUemann  vs.  The  Same^  18  How.,  542,  the  judgment,  though  sought 
to  be  vacated  in  that  manner,  was  opened  on  another  ground,  costs 
being  imposed. 

(Z.)  Costs  on  Granting  a  New  Trial. 

Where  a  new  trial  is  granted  by  the  general  term,  on  appeal,  on  pay- 
ment of  costs,  a  similar  scale  of  allowance  will  be  imposed.  They  will 
usually  be  confined,  to  the  costs  of  the  term  at  which  t}ie  trial  was  had, 
without  including  any  allowance,  the  costs  of  appeal  being  ordered  to 
abide  the  event.  McQuade  vs.  New  York  and  Erie  Sailroad  Conir 
pany^  supra.  And,  in  North  vs.  Sa/rgeant^  13  Abb.,  259,  term-fees,  on 
an  appeal,  which  resulted  in  granting  the  new  trial,  were  refused,  the 
allowance  being  confined  to  costs  of  the  court  below. 

But,  where  the  new  trial  has  been  granted,  on  the  ground  that  the  ver- 
dict was  against  evidence,  a  more  liberal  scale  may  be  imposed.  The 
application,  in  such  cases,  rests  rather  in  the  favor  of  the  court,  than  as 
a  matter  of  right.  EUsworth  vs.  Gooding^  8  How.,  1.  In  that  case,  the 
court  imposed  costs,  after  notice  of  trial,  trial-fee,  and  disbursements, 
extra  allowance,  term-fees,  motion-fee  on  motion,  and  full  costs  of 
appeal. 

A  trial-fee,  and  full  costs  of  the  motion  for  a  new  trial,  including 
term-fees,  were  imposed,  in  Mechanics^  Banking  Assooiaiian  vs.  IRer- 
gted^  4r  Duer,  639 ;  10  How.,  400. 

(m.)  Costs  in  Other  Cases. 

The  costs  on  the  entry  of  a  judgment  by  confession,  are  specially  pro- 
vided for  by  section  384 ;  those  of  proceedings  supplementary  to  exe- 
cution, by  section  301. 

§  337.  Mstra  Allowance. 

The  provisions  of  sections  308  and  309  afford,  to  a  certain  degree,  the 
means  of  remedying  the  unequal  measure  of  justice,  which  the  Code 
holds  forth  to  litigant  parties,  as  regards  the  amount  of  costs  awarded 
to  them,  when  successful. 

The  remedy  thus  afforded  is,  however,  very  imperfect.  It  fails  to 
reach  altogether,  a  numerous  class  of  cases,  in  which  an  innocent  party 
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has  no  relief  whatever,  as  regards  the  expenses  of  a  litigation,  in  wUdi 
he  has  been  involved,  without  blame  un  his  part,  and,  in  a  still  larger 
class,  a  complete  adjustment  of  the  mntual  equities  of  the  parties,  sf 
regards  the  measure  of  allowances  to  them,  is  left  wholly  unattainable. 

A  purely  equitable  proceeding,  in  which,  specific  relief,  not  involTinjr 
the  recovery  of  money,  or  the  recovery  or  title  to  property,  is  eooght 
may  be  instanced  as  an  example  of  this  latter  inconvenience.  How- 
ever proper  in  other  respects,  there  is  no  pecuniary  basis  or  value  of 
subject-matter  involved,  upon  which  an  order  for  allowance  can  k 
grounded,  and  none  therefore  can  be  made.  Vide  Sprong  vs.  Sny^lr, 
6  How.,  11;  1  C.  E.  (N.  S.),  178;  Odxyrne  vs.  Beits,  8  How.,  31: 
Powers  vs.  Wolcott,  12  How.,  565 ;  Gray  vs.  Bobjohn^  1  Bosw.,  6b; 
Weeks  vs.  SoiUhwick,  12  How.,  170 ;  Buchanan  vs.  Morrdl^  6  Doer, 
658 ;  13  How.,  296.  Not  so,  however,  as  to  a  case,  partly  legal  and 
partly  equitable,  involving  a  recovery  of  money,  in  fact.  Da/vis  ts. 
GleaUj  14  How.,  310.  See  also,  as  to  a  proceeding  in  the  nature  of  t 
qrM  warranto.  The  People  vs.  Flagg,  25  Barb.,  662 ;  15  How.,  36. 

And,  when  actually  within  the  provision  of  the  section,  the  rigbt 
may  be  lost,  by  the  omission  to  assess  the  value  of  property  in  question. 
See  FlirU  vs.  Bichardson,  2  C.  R.,  80 ;  Van  Bensselaer  vs.  jEtirfiS 
How.,  242  ;  3  C.  R.,  224.  A  more  liberal  rule  on  the  subject  is,  how- 
ever, laid  down,  in  Saratoga  amd  Washington  Bailroad  Campofiy  vi 
McQn/,  9  How.,  339. 

And,  whether  the  inconvenience  in  this  and  the  preceding  class  of 
cases  may  not  now  be  cured,  in  some  slight  degree,  by  the  amendment 
of  section  309  in  1858,  so  far  as  regards  the  award  of  an  allowance  in 
discretion,  in  cases,  where  the  amount  of  the  subject  matter  involved  is 
ascertainable,  from  the  pleadings  or  otherwise,  without  going  throogli 
the  actual  process  of  assessment,  seems  to  admit  of  a  question. 

Kor  can  an  allowance  be  granted,  on  a  statutory  reference  of  a  claim 
presented  to  executors.     Van  Sickler  vs.  Graham,  7  How.,  208. 

See  also,  cases  below  cited,  with  reference  to  the  allowance,  now 
claimable  as  of  right,  under  the  present  section  308,  and  in  which  the 
controversy  has  been  held  not  to  fall  within  the  terms  of  tiiat  section. 

And,  generally  speaking,  the  measure  of  justice  thus  attainable,  is 
very  uncertain  and  uusatisfactor}',  depending,  as  it  does  entirely,  upon 
the  peculiar  views  on  this  subject,  of  the  judge  before  whom  the 
question  may  be  brought.  It  often  happens,  too,  that  the  pecnniarv 
value  of  the  recovery,  or  claims  resisted,  on  which  alone  the  rate  of 
allowance  can  be  based,  may  bear  a  most  trifling  ratio  to  the  real 
value  of  the  matter  in  controversy,  and  a  still  more  trifling  one,  tu  the 
labor  and  expense  of  evolving  the  real  question  at  issue,  and  submitting 
it  to  the  decision  of  the  court  or  jury. 
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t  has  been  held,  however,  that  the  proyisions  of  the  Code,  as  to 
allowances,  do  not  affect  the  powers  of  the  court,  sitting  in  equity,  to 
grant  counsel  fees,  out  of  a  common  fund  belonging  to  the  parties,  not 
by  way  of  allowance,  under  section  309,  but  as  part  of  the  general 
relief  awarded,  on  the  final  disposition  of  the  cause  by  the  judge  who 
tried  it.     See  Hotaling  vs.  Marshy  14  Abb.,  161  (164). 

The  law  upon  the  subject  has  been  liable  to  continual  fluctuation 
since  the  original  passage  of  the  Code,  as  shown  above,  in  section  330, 
where  the  sections  are  cited. 

In  1848,  the  allowance  was  discretionary,  but  limited  to  actions  for 
the  recovery  of  money,  or  real,  or  personal  property.  It  was  confined 
to  difficult  and  extraordinary  cases. 

In  1849,  a  power  was  added  to  grant  it,  in  cases  where  the  pros- 
ecution, or  defence,  was  unreasonably  or  unfairly  conducted,  and  the 
class  of  cases  now  comprised  in  section  308,  was  added  to  those  com- 
prised in  the  previous  authority. 

In  both  years,  the  value  of  real  or  personal  property  in  question, 
was  required  to  be  determined  by  the  jury,  court,  or  referees. 

This  state  of  affairs  continued  till  1867.  In  that  year,  the  power  of 
granting  discretionary  allowances  was  wholly  taken  away. 

But,  at  the  same  time,  the  power  of  granting  an  allowance,  as  of 
right,  to  the  plaintiff,  in  the  cases  specified  in  section  308,  was  inserted 
as  it  now  stands. 

From  1857  to  1858,  the  court  possessed  no  power  to  grant  any  allow- 
ance whatever  to  a  defendant,  however  hard  his  case  might  be.  Kor 
could  the  plaintiff  have  one,  except  as  of  right,  and  in  the  cases  spe- 
cified. 

And  the  power  of  granting  an  allowance,  in  cases  where  the  pros- 
ecution or  defence  has  been  unreasonably  or  unfairly  conducted, 
stricken  out  upon  the  amendment  in  the  former  year,  has  never  been 
restored. 

In  1858,  the  power  of  granting  discretionary  allowances  to  either 
party,  was  restored  generally.  In  1859,  it  was  limited  as  it  now  stands, 
except  as  regards  proceedings  for  partition.  In  these,  a  discretionary 
allowance  may  be  applied  for,  in  addition  to  the  statutory  one  provided 
by  section  308. 

There  seems  to  be  no  restriction  on  the  granting  an  allowance,  as 
against  the  people,  on  the  failure  of  a  suit  instituted  on  their  behalf. 
TTie  People  vs.  Cla/rke^  5  Seld.,  349 ;  affirming  ea/nie  case,  11  Barb., 
337. 

A  defendant,  entitled  to  tax  his  costs  as  against  a  plaintiff,  who  has 
failed  to  obtain  a  more  favorable  judgment,  than  the  amount  offered 
under  section  385,  could  not|  it  was  held,  claim  an  extra  allowance^ 
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As  to  the  jadgmeut,  he  was  not  the  prevailing  party.    McLees  tb. 
Avery^  4  How.,  441 ;  3  0.  R,  104. 

(a.)  Allowance  of  Coubse. 

Since  the  amendment  of  1857,  the  plaintiff  is  entitled  to  claim  an 
allowance,  of  couree,  upon  the  recovery  of  judgment  by  him^in_any  of 
the  foUpwing  classes  of  cases : 

In  any  action,  for  partition ; 

For  foreclosure  of  a  mortgage ; 

In  which  a  warrant  of  attachment  has  been  issued ; 

For  an  adjudication  upon  a  will,  or  other  instrument  in  writing ; 

In  proceedings  to  compel  the  determination  of  claims  to  real 
property ; 

From  1849  to  1857,  allowances  might  be  moved  for  in  the  same 
classes  of  cases,  but  they  then  rested  in  discretion,  and  might  be  made 
to  either  party. 

Now,  the  plaintiff  alone  can  claim  the  benefit  of  the  provision ;  a 
defendant,  though  prevailing,  is  remediless  under  it,  save  only  in  the 
single  case  of  partition,  in  which  he  may  invoke  the  discretionary 
powers  of  the  court. 

And  the  plaintiff,  though  entitled,  as  of  right,  can  only  claim  to 
the  extent  awarded  by  the  section,  and  according  to  the  decreasing 
scales  of  percentage  there  provided.  Sixty  dollars  is  the  maximum 
obtainable,  and  the  holder  of  a  claim  of  $1,600,  is  entitled  to  the  same 
measure  of  indemnity,  as  the  holder  of  another  of  a  hundred  times 
that  amount. 

Section  309  provides  for  ascertaining  the  exact  amount  taxable,  by 
prescribing,  that  the  value  on  which  it  is  to  be  estimated,  in  the  differ- 
ent cases,  must  be  (determined  by  the  court,  or  by  the  commissioners, 
in  case  of  actual  partition. 

Wherever,  therefore,  the  case  falls  within  the  limits  imposed  by  sec- 
tion 308,  the  plaintiff  should  be  careful  to  obtain  a  determination  as  to 
that  value,  from  the  court,  at  the  time  of  the  trial,  or  from  the  com- 
missioners in  question.  And  such  determination  had  better  be  ob- 
tained, in  all  cases,  with  a  view  to  application  for  a  discretionary  allow- 
ance, if  made.  The  phraseology,  as  it  now  stands,  is  less  strict  tiian 
in  1849.  Under  the  then  provision,  an  omission  to  have  the  value 
properly  assessed,  was  held  fatal  to  an  application.  See  Flint  vs. 
Jlichardson,  2  0.  R.,  80. 

No  particular  form  of  determination  is  prescribed.  As  a  general 
rule,  it  will  appear  upon  the  face  of  the  verdict,  report,  or  decision,  as 
an  essential  part  of  the  adjudication.  In  such  cases,  no  additional 
statement  seems  requisite.    But,  in  that  class  of  cases,  in  which  the 
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Talne  of  the  subject-matter,  is  extraneous  to  the  main  points  of  the 
controversy,  a  separate  finding  or  statement  should  be  applied  for. 

Under  section  309,  the  same  rates  of  allowance  are  claimable  by  a 
plaintiff  in  foreclosure,  in  respect  of  the  enforcement  of  an  instalment, 
falling  due  after  judgment.  But  he  cannot,  in  such  case,  claim  more 
than  an  aggregate  allowance  to  the  extent  prescribed. 

The  allowances  fixed  by  section  308,  can  only  be  made  to  the  plain- 
tiff, and  only  to  the  amount  mentioned  in  the  section.  %The  court  has 
no  discretion  on  the  subject.  Nor  can  an  extra  allowance  be  granted 
to  any  other  party,  in  that  class  of  cases.  WiUiams  vs.  JETemonj  13 
Abb.,  297. 

In  foreclosure,  the  plaintiff  is  entitled  to  tax  the  statutory  allowance 
as  of  right,  without  any  special  direction  by  the  court.  Sunt  vs. 
Middlehrooh,  14  How.,  300. 

A  suit  for  foreclosure  of  a  mechanic's  lien,  has  been  held  not  to  be  a 
suit  for  foreclosure  of  a  mortgage,  within  the  meaning  of  section  308, 
and  that  the  plaintiff  cannot  claim  the  statutory  allowance  in  such 
cases.     Randolph  vs.  Foster,  3  E.  D.  Smith,  648 ;  4  Abb.,  262. 

And  the  provisions  of  the  statute,  do  not  extend  to  an  application  for 
the  distribution  of  surplus  moneys,  in  a  suit  for  an  ordinary  foreclosure. 
The  court  has  no  power  in  such  a  case.  New  York  Life  Insurance 
and  Trust  Company  vs.  VanderhUt,  12  Abb.,  458. 

The  statutory  allowance  is  claimable  by  the  plaintiff,  in  an  action 
in  which  a  warrant  of  attachment  has  been  issued,  though  no  property 
may  in  fact  have  been  attached.    JacTcson  vs.  Figaniere,  15  How.,  224. 

A  suit  for  an  adjudication  upon  a  will  or  other  instrument  in  writing, 
must  be  literally  for  that  pui^pose,  to  fall  within  the  scope  of  the  section. 
It  must  still  be  a  proceeding,  for  the  construction  of  sudi  an  instrument, 
as  the  wording  stood  in  1849.  The  change  of  phraseology  in  1857,  did 
not,  it  was  held,  change  the  principle.  Such  allowance  was  accordingly 
held  not  to  be  taxable,  in  an  action  to  restrain  the  violation  of  a  written 
agreement,  or  in  proceedings  for  the  enforcement  of  an  instrument  in 
writing,  though  the  construction  of  that  instniment  might  be  collater- 
ally involved.     Gray  vs.  BobjoKn,  1  Bosw.,  618. 

A  proceeding  to  set  aside  a  deed,  was  held  not  to  be  an  action  to 
compel  the  determination  of  a  claim  to  real  property.  That  term  is 
only  applicable  to  the  proceedings,  authorized  by  the  Revised  Statutes, 
for  that  direct  purpose.     Bridges  vs.  Miller,  2  Duer,  683. 

Nor,  it  has  been  held,  does  such  term  apply,  to  proceedings  to  en- 
force a  mechanic's  lien,  Randolph  vs.  Foster,  sfwpra;  or,  for  the  pur- 
pose of  enforcing  an  assessment,  on  lauds  held  in  common.  Powers  vs. 
Bwrr^  24  Barb.,  142. 
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(ft.)  FoRMEB  Allowance  in  Same  Class  of  Oases. 

Prior  to  1857,  the  allowance  in  the  same  class  of  cases  rested  in  the 
discretion  of  the  conrt. 

In  AvsUn  vs.  Lashar^  2  C.  K.,  81,  it  was  held  that  that  portion  (rf"  the 
then  section  was  governed  by  the  remaining  clauses,  and  that  this 
particular  allowance  was  not  claimable  under  the  then  provision,  as  of 
couii$c,  unless  the  case  was  difficult  or  extraordinary,  or  die  prosecntton^ 
or  dcfeneo,  unreasonably,  or  imfairly  conducted.  See  also  Bridges  vs. 
Jfiller,  2  Duer,  683,  above  cited. 

J3ut,  in  Atistifi  vs.  Zashar^  it  was  held  that  it  was  not  necessary,  in 
the  same  class  of  cases,  that  there. should  have  been  an  actual  trial, 
provided  the  case  was  brought,  in  other  respects,  within  the  terms  of  the 
section,  as  it  then  stood. 

In  Woodward  vs.  Grrier,  however,  2  0.  R.,  13,  it  was  held,  that  an 
allowance  would  be  made,  in  all  cases,  in  which  an  attachment  had 
been  issued,  without  regard  to  any  other  circumstances. 

In  Davison  vs.  Waring^  9  How.,  254,  it  was  refused,  where  the 
plaintiff  had  simultaneously  commenced  eight  actions,  and  the  defendant 
at  once  made  an  oflbr  and  allowed  judgment.  This  decision  is,  however, 
chiefly  based  on  the  peculiar  circumstances. 

But  the  whole  of  these  distinctions  are  now  immaterial,  the  original 

provisions  being  superseded  by  the  present. 

* 

(c.)  Tender  ob  Settlement. 

• 

The  amendment  of  1862,  settles  all  question  upon  this  subject,  ihe 
plaintiff  being  now  entitled  to  one-half  of  the  rates  specified  in  section 
308,  on  a  settlement  of  any  of  the  actions  affected  by  that -section,  before 
judgment. 

Prior  to  that  amendment,  considerable  discussion  was  had  upon  the 
subject.  The  section,  as  it  stood,  gave  a  right  to  the  allowance  only 
upon  the  recovery  of  judgment.  Its  scope  was,  however,  sought  to  be 
extended,  by  exercise  of  the  discretionary  powers  of  the  court,  in  some 
few  cases  of  the  above  description.. 

In  Brown  vs.  Safeguard  Ina^i/rance  Compaaiy  of  New  York  and 
Pennsylvania^  7  Abb.,  345,  it  was  held,  that,  where  an  attachment  had 
been  issued,  the  defendants  were  liable  to  pay  the  statutory  allowance, 
as  well  as  the  costs  of  the  plaintiff,  on  a  settlement  before  judgment 
See  also,  to  the  same  effect,  Odpeck  vs.  Leaiher  Cloth  Comjpant/j  12 
Abb.,  361,  note. 

Brace  vs.  BeaUy^  5  Abb.,  221,  decides  to  the  same  effect,  as  to  a  ten- 
der before  judgment,  not  being  good,  unless  the  statutory  allowance 
was  comprised.    This  case  stands,  however,  reversed  at  general  term. 
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and,  it  is  held  that,  the  allowance  being  only  given  on  the  recovery  of 
judgment,  the  direct  language  of  the  statute  must  control.  Brace  vs. 
Beatty^  7  Abb.,  445.  And  this  seems  to  have  been  the  safer,  though 
the  less  equitable  construction. 

Pratt  vs.  Conhey^  15  How.,  27,  was  to  the  same  effect.  It  held,  that 
the  effect  of  a  tender  of  debt  and  ordinary  costs  before  judgment,  was 
to  deprive  the  plaintiff  of  his  right  to  an  allowance,  on  a  subsequent 
recovery.  The  same  was  held  in  Bostwick  vs.  Tioga  Railroad  Comr 
pany^  17  How.,  456,  which  laid  down  also,  that  the  case  was  directly 
within  the  scope  of  section  322,  which  liihits  the  costs,  on  a  settlement 
before  judgment,  to  those  taxable  imder  section  304.  Bee  also  PraU 
vs.  Bamsdelly  16  How,,  59 ;  7  Abb.,  340,  note. 

But,  it  was  also  held,  that  the  above  doctrine  as  to. a  tender,  was,  in 
strictness,  confined  to  common-law  actions,  leaving  the  award  of  an 
allowance  in  equity  cases,  within  the  discretion  of  the  court,  exercisable 
on  an  application  for  adjustment  after  tender,  by  allowing  the  plaintiff 
to  go  on  and  take  judgment,  notwithstanding  'the  tender,  when  the 
equities  of  the  case  demanded  it.  'Pratt  vs.  Bamsdelly  16  How.,  69; 
7  Abb.,  340,  note.  In  that  case,  however,  this  relief  was  refused,  and 
the  plaintiff  confined  to  strict  costs,  under  section  304,  on  a  settlement 
before  judgment,  on  the  basis  of  a  tender  made,  but  without  prejudice 
as  to  the  plaintiff's  claim  for  an  allowance. 

N .  B. — ^The  above  decision  was  made  at  the  time  when  the  plaintiff's 
claim  to  an  allowance  on  foreclosure  rested,  as  now,  solely  in  right, 
where  judgment  was  recovered.  The  same  principles  were  applied  in 
Bartow  vs.  Cleveland^  16  How.,  364 ;  7  Abb.,  389,  decided  in  1859,  at 
the  time  when  the  court  had  power  to  grant  an  additional  allowance 
in  discretion. 

In  New  York  Fire  a/nd  Mari/ne  Insurance  Company  vs.  Burrdl^  9 
How.,  398 ;  12  L.  O.,  252,  it  was  held,  that  the  defendant,  by  tender 
of  debt  and  ordinary  costs  before  judgment,  could  not  defeat  the  plain- 
tiff's right  to  ask  for  an  extra  allowance.  The  statutory  provisions  as 
to  tender  applied,  it  was  held,  to  common-law  actions  only.  See 
also  Connecticut  Biver  Ba/nking  Company  vs.  Voo7*hieSj  3  Abb.,  173. 
K.  B. — ^At  the  time  of  these  two  decisions,  the  allowance  rested  in  dis- 
cretion, and  not  in  right.  As  to  the  statutory  provisions  as  to  tender 
being  inapplicable  to  equity  cases,  see  likewise  Thurston  vs.  Marshy 
14  How.,  572 ;  5  Abb.,  389. 

It  may  be  remarked,  that  the  provision  in  section  322,  confining  the 
costs  of  a  settlement  before  judgment,  to  those  prescribed  by  the  Code^ 
is  confined  to  common-law  a<;tions,  ^.  e.y  those  mentioned  in  section  304, 
and  does  not  extend  to  that  class  of  cases  in  which  the  costs  rest  in  the 
discretion  of  the  court.  ^ 
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{d.)  Allowance  in  Discbetion  of  Cottbt. 

The  last  subdivision  bat  one  falls,  in  strictness,  under  this  head,  but 
inasmuch  as  the  subject-matter  in  those  eases,  was  the  same,  in  sub- 
stance, as  that  in  respect  of  which  an  allowance  is  now  claimable  by  the 
plaintiif,  as  of  course,  and  as  the  former  r^ulations  are  now  merged  in 
the  present,  it  seemed  more  convenient  to  anticipate  its  consideration. 

The  class  of  cases  now  to  be  considered,  includes  all,  which  do  not 
fall  within  the  scope  of  section  308. 

Those  which  are  comprised  \vithin  that  section,  with  the  single  exoqH 
tion  of  partition,  are  now  wholly  taken  out  of  the  scope  of  section  30A, 
It  is  no  longer  within  the  power  of  the  court  to  grant  any  allowance 
whatever,  in  cases  of  that  class.  Whatever  the  nature  of  the  suit,  how- 
ever equitable  the  claim  of  the  successful  party  to  relief  of  this  nature, 
it  cannot  be  extended.  The  mere  fact  that  he  has  issued  an  attach- 
ment at  the  commencement  of  the  action,  will,  for  instance,  disentitle  a 
plaintiff  to  maintain  a<motion  of  this  nature,  however  large  may  be  the 
amount  in  controversy,  or  however  'complicated  the  nature  of  the  con- 
troversy itself.  This  is  clear,  from  the  terms  of  the  section  as  now 
amended.  See  also  WiUtams  vs.  Hemon^  13  Abb.,  297,  apd  HoiaUng 
vs.  Marshy  14  Abb.,  161;  reversing  same  case^  13  Abb.,  297,  note. 
See  likewise,  as  to  the  period  from  1857  to  1858,  Sunt  vs.  MiddU- 
irooky  14  How.,  300 ;  JBumeU  vs.  Wesffall,  15  How.,  420  (425),  carry- 
ing out  the  same  principle.  From  1858  to  1859,  however,  the  power 
existed.      *  ^ 

Where  the  verdict  was  rendered,  before  the  suspension  of  the  power 
in  1857,  an  order  for  an  allowance  was  made  afterwards,  it  being  hdd 
that  tlie  powers  of  the  court  had  reference,  not  to  the  time  of  applicar 
tion,  but  to  that  of  the  adjudication  itself,  at  which  time,  the  right  of 
the  successful  party  to  relief  actually  accrued.  Cook  vs.  Ifew  York 
floating  Dry  Dock  Company,  1  Hilt,  556. 

(fi.)  LmirATioNs  op  Power  of  the  Coubt. 

But,  under  the  section,  as  it  sttmds,  the  power  of  the  court  can  only 
be  exercised,  in  cases  where  a  trial  has  been  had,  and  the  case  must,  in 
itself,  be  difScult  and  extraordinary. 

Before  1857,'  an  allowance  might  also  be  made,jn  cases  where  the 
prosecution  or  defence  was  unreasonably  or  unfairly  conducted ;  but  this 
authority  was  taken  away,  upon  the  amendment  of  that  year,  and  has 
not  since  been  restored.  The  allowance,  when  granted,  must  also  be 
based  upon  the  amount  of  the  recovery  or  claim  of  the  party,  or  of  the 
subject-matter  involved. 
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It  is  proposod  to  enter  upon  the  consideration  of  these  different  oon- 
ditions,  in  the  above  order,  and  then  to  pass  on  to  the  circumstances 
attendant  on  the  application  itself. 

(/.)  Trial  had. 

In  all  cases  where  an  application  is  now  made  to  the  court,  a  trial 
mnst  have  been  had,  by  the  terms  of  the  section. 

An  allowance  was  held  awardable,  in  a  case  where  the  plaintiff  vol- 
unt^rilj  submitted  to  a  nonsuit,  after  evidence  given.  Allaire  vs.  Le$j 
4  Duer,  609 ;  1  Abb.,  125 ;  Woods  vs.  Illinois  Central  Bailroad  Gorrk- 
pany^  20  How.,  285. 

So  also,  on  the  decision  on  a  demurrer,  on  which  final  judgment  was 
rendered.  SmaU  vs.  Ludlow^  1  Hilt.,  307. 

Not  so,  however,  on  tlie  decision  on  a  frivolous  demurrer.  Samt 
case ;  Beers  vs.  Squire^  1  C.  R.,  84.  See,  however,  per  contra^  Fauh 
ler  vs.  Houston^  1  C.  B.,  51. 

So  likewise,  an  allowance  may  be  made,  on  a  default  taken  upon  the 
call  of  the  cause.  Rogers  vs.  Degan^  4  Bosw.,  669;  19  How.,  119 ;  10 
Abb.,  313. 

But  an  assessment  before  a  sheriff's  jury,  on  a  default  to  answer,  is 
not  a  trial,  within  the  meaning  of  the  section.  Randolph  vs.  Foster^  8 
E.  D.  Smith,  648  ;  4  Abb.,  262.  Nor  are  proceedings,  for  distribution 
of  surplus  moneys  in  foreclosure.  New  York  Life  Insurance  ana 
Trust  Company  vs.  VanderhUt^  12  Abb.,  458. 

Tlie  trial  referred  to  in  the  section,  is  tlie  original  trial  of  the  cause. 
The  provision  is  not  applicable  to  judgment  on  appeal.  Van  ReTisselaer 
vs.  Kiddy  5  How.,  242 ;  3  0.  R,  224 ;  Woffe  vs.  Van  Nostrand^  3 
Comst.,  670 ;  4  How.,  208 ;  2  C.  R.,  130 ;  MaHin  vs.  McCarmick,  8 
Sandf.,  755  ;  1  C.  B.  (N.  S.),  214.  And,  in  the  last  case,  it  was  held 
to  be  too  late  to  move  then  for  an  allowance  in  respect  of  the  original 
trial. 

And  tlie  trial  must  be  the  final  disposition  of  the  case,  at  the  circuit 
or  special  term.  Where  a  new  trial  is  granted,  on  payment  of  costs,  an 
allowance,  though  actually  made,  oannot  be  enforced  as  part  of  them. 
McQuade  vs.  New  Yhrh  and  Erie  Railroad  Company^  6  Dner,  613^ 
11  How.,  434 ;  ^^Jcs  vs.  WaUermirey  7  How.,  370.  See,  however,  per 
eantray  Ellsworth  vs.  Gooding^  8  How.,  1,  as  to  a  new  trial  granted  as 
a  matter  of  favor,  and  not  for  error  of  law. 

Nor  does  ft  form  part  of  costs,  to  be  paid  as  a  condition,  on  leave  to 
amend  after  trial,  where  the  judgment  has  been  actually  reversed. 
Troy  and  Boston  Railroad  Company  vs.  TiVbetSy  11  How.,  168. 

And,  where  a  second  trial  was  had,  it  was  held  that  the  allowance 
ooold  only  be  based  on  the  recovery  on  that  occasion,  without  regard  to 
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any  other  amount  given  on  the  previouB  trial.    The  aUowaacecaa  01J7 
be  made  once.    Sleight  vs.  Hancox^  4  Abb.,  245. 

{g.)  Difficult  aud  Extraordinasy. 

To  come  within  the  present  provision  in  section  309,  the  case  in 
which  an  allowance  is  asked  for,  mast  be  difficult  and  extraordinary. 
This  wording  dates  from  1858.  Prior  to  1858,  the  corresponding  pro- 
vision in  section  308  was,  in  difficult  or  extraordinary  cases. 

It  has  been  considered  that  this  slight  verbal  difference,  has  a  great 
influence  in  abridging  the  discretion  vested  in  the  court,  and  that,  to 
authorize  an  allowance  to  be  made  in  it,  the  case  must  now  be  both 
difficult,  and  also  extraordinary,  instead  of  its  being,  as  before  1857^  in 
the  power  of  the  court  to  grant  one,  in  either  contingency.  See/ocvs. 
Fox^  22  now.,  453.  See,  however,  this  view  disputed,  and  the  power 
to  grant  relief,  under  either  state  of  circumstances,  asserted,  in  Wood* 
vs.  lUinois  Central  Railroad  Company^  20  How.,  286. 

In  several  decisions,  attempts  have  been  made  to  limit,  or  to  d^e 
the  precise  meaning  of  these  two  terms.  See  in  particular  Fox  vb-Zmt, 
and  Woods  vs.  Illinois  Central  MaH/road  Company^  supra;  i^  vs. 
Omdd,  5  How.,  278  ;  3  C.  K,  209 ;  G<mLd  vs.  Chapin^  4  How.,  1S5; 
2  C.  K.,  107. 

But  these,  and  numerous  other  cases,  each  enouncing  and  supporting 
some  view,  of  detached  or  partial  application,  all  fall  short  of  establish* 
ing  any  detinite  or  reliable  canon,  as  to  the  precise  extent  and  effect  of 
the  two  terms  in  question.  The  reported  decisions  oscillate,  between 
the  extremes,  of  liberality  on  the  one  hand,  and  of  strictness  of  con- 
struction on  the  other.  The  real  state  of  the  case  is  well  expressed  in 
Sachett  vs.  BaU^  4  How.,  71 ;  2  0.  R.,  47,  where  tlie  leaned  judge 
(Harris)  sums  up  his  examination  of  the  subject  thus :  "  After  all,  I  am 
obliged  to  leave  the  question  where  I  commenced  with  it ;  each  case  to 
be  determined  by  its  own  peculiar  circumstances,  and  the  peculiar 
views  of  the  judge  before  whom  the  application  is  made,  on  the  subject 
of  costs.''  See  likewise  similar  dictum^  in  Fox  vs.  Oovld^  5  How., 
278  ;  3  C.  R.,  209. 

In  the  following  cases,  chiefly  in  the  country  districts,  the  provisions 
of  the  sections,  from  time  to  time,  have  been  strictly  construed.  Even 
the  fact  that  the-  trial  has  been  long  and  protracted,  does  not,  it  has 
been  held,  render  the  case  difficult  or  extraordinary.  Fox  vs.  Fox^  22 
How.,  453 ;  Powers  vs.  WolcoU^  12  How.,  565 ;  Fox  vs.  Ootddy  5  How., 
278 ;  3  C.  R.,  209 ;  S^nds  vs.  SandSj  6  How.,  453 ;  Gotdd  vs.  CAapin, 
4  How.,  185 ;  2  C.  R.,  107 ;  JBaU  vs.  Prentice,  3  How.,  328 ;  1  C.  R, 
81 ;  7  L.  0.,  138 ;  Howard  vs.  Rome  and  Turin  Plank  Road  Ccn^ 
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pa/ny^  4'  How.,  416;  Desdet  vb.  Ganrdnerj  5  How.,  417;  1  C.  R. 
(N.  8.),  80. 

The  nature  of  the  trial,  and  the  fact  that  the  ordinary  expenses  have 
been  increased,  without  necessity,  have  also  formed  grounds  for  the 
refusal  of  this  relief.  Sackett  vs.  BaU^  4  How.,  71 ;  2  C.  R.,  47 ; 
Mathewson  vs.  Thompson^  9  How.,  231 ;  TUlm^in  vs.  Powell^  13  How., 
117.  See  also,  as  to  a  claim,  materially  reduced  by  the  defence,  Msh 
vs.  Torrance^  6  How.,  317.  Nor,  it  has  been  held,  will  it  be  proper  to 
make  an  order,  pending  a  long  litigation,  before  there  is  a  chance  of 
its  being  terminated.    Vide  Powers  vs.  WUcott^  12  How.,  565. 

The  nature  of  the  defence  may,  on  the  other  hand,  weigh  materially 
with  the  court,  in  favor  of  granting  an  allowance  to  a  plaintiff,  when 
a  case,  not  otherwise  diMcult,  has  been  made  so,  by  that  means.  Fort 
vs.  Gooding^  9  Barb.,  388. 

In  Bice  vs.  Wright^  3  How.,  405,  it  was  laid  down  that,  in  no  case, 
ought  an  allowance  to  be  granted,  as  against  a  surety,  defending  prop- 
erly, and  in  good  faith,  his  case  being  one  of  hardship. 

In  the  first  and  second  districts,  a  more  liberal  construction  of  the  sec- 
tion has  generally  prevailed,  and  the  principle  of  granting  an  allowance, 
afi  a  rule,  rather  than  as  an  exception,  has,  in  all  really  contested  cases, 
been  carried  out ;  a  practice  which  was,  in  fact,  temporarily  established 
by  a  rule  of  court,  in  the  second  district.  See  Schwartz  vs.  Poughkeep- 
He  Mvitual  InsuraTice  Compcmy^  10  How.,  93 ;  Dyckman  vs.  McDon- 
ald^ 6  How.,  121 ;  Nvver  vs.  Boasmcm^  5  How.,  153 ;  3  C.  R,  192 ; 
Woods  vs.  Blinoi^  Centred  Bailroad  Company^  20  How.,  285.  See 
likewise  suggestion  in  Grahmrh  vs.  MiUimcm^  4  How.,  435.  And  it 
has  been  made,  even  in  a  judgment  taken  by  default.  Bogera  vs.  Dih 
gan,  4  Bosw.,  669  ;  19  How.,  119  ;  10  Abb.,  313.  The  power  of  the 
court  was  there  considered  to  have  a  wider  application  than  to  the  mere 
trial,  and  to  have  general  reference  to  the  character  of  the  case ;  Vide 
McQuade  vs.  JV^ew  York  and  Erie  Bailroad  Compam/^  5  Duer,  613 ; 
li  How.,  434,  there  cited.  See  likewise,  as  to  making  an  allowance  on 
an  inquest,  on  the  principle  of  giving  a  moderate  counsel-fee,  Sheldon 
vs.  AUertm^  2  Sandf.,  630.* 

The  court  is  not  fettered  in  its  discretion,  by  the  nature  of  the  action, 
but  may  grant  an  allowance,  in  a  case,- partly  legal  and  partly  equita- 
ble, where  the  recovery  of  money  is  in  fact  sought.  Davis  vs.  Olean^ 
14  How.,  810. 

(A.)  Unreasonable  or  Unfair  Conduct  of  Case. 

Since  1857,  this  has  ceased  to  be  a  ground  on  which  an  allowance, 
can  be  specifically  based.    A  short  notice  of  the  decisions  prior  to  that 
year  naay,  however,  be  convenient,  especially  as  the  fact,  if  existent, 
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may  possibly  still  have  some  influence  upon  the  court,  in  awarding 
relief  of  this  nature,  upon  the  other  still  subsisting  grounds.  Unreason- 
able conduct,  on  one  part,  may  possibly  be  held  as  rendering  the  case 
difficult  or  extraordinary,  as  respects  the  other,  or  at  least  dispose  the 
court  to  give  a  wider  construction  to  those  terms.  See  this  view  taken, 
as  to  the  powers  of  the  court,  under  the  Code  of  1848,  the  provision  in 
which  was  substantially  the  same  as  at  present.  Ffnder  vs.  How^Um^ 
1  C.  B.,  51.  It  is  disapproved,  nevertheless,  in  HaXL  vs.  PrmUce,  3 
How.,  328 ;  1  0.  E.,  81 ;  7  L.  O.,  138 ;  and  Beers  vs.  Squirej  1  C. 
B.,  84.    The  latter  was,  however,  a  case  of  judgment  upon  motion. 

Under  the  power  conferred  by  the  amendment  of  1849,  it  was  not 
necessary  that  an  actual  trial  should  have  been  had.  It  was  sufficient, 
if  the  case  made  by  the  pleadings,  presented  the  characteristics  men- 
tioned in  this  part  of  the  section.  An  allowance  on  this  ground  was 
granted,  accordingly,  on  a  default  to  answer  a  complaint,  amended  after 
a  demurrer  which  prevailed.  Satieelt  vs.  Taussig^  3  C.  R.,  236.  So 
also,  where  a  false  answer  had  been  put  in,  and,  after  the  case  had 
been  thrown  over  a  circuit,  the  defendants,  on  the  case  being  reached, 
did  not  appear.  WiUard  vs.  Andrews^  4  How.,  65.  See  likewise 
McQy4xde  vs.  New  York  and  Erie  RaUroad  Company^  11  How.,  434 
(438) ;  5  Duer,  613. 

Where,  in  an  action  on  a  promissory  note,  the  defence  consisted  of  a 
mere  denial,  it  was  held  that  an  allowance  should  be  granted,  on  slight 
evidence  of  unreasonable  and  unfair  conduct,  beyond  what  appeared  on 
the  pleadings,  being  adduced.  Anonymous^  12  How.,  317.  See,  how- 
ever, ^>^  contra^  Goodyear  vs.  Bairdy  11  How.,  377. 

A  discontinuance  by  the  plaintiff,  on  the  cause  being  ready  for  trial, 
has  also  been  considered  as  sufficient  evidence  of  unreasonableness,  to 
support  an  order  for  allowance.  MoffaU  vs.  Ford^  14  Barb.,  577.  It 
18  a  confession  that  the  suit  is  groundless.  See  Danenhover  vs.  March^ 
4  Abb.,  254 ;  Moore  vs.  Westervdt,  1  0.  R  (N.  S.),  131  (135) ;  3 
Sandf.,  762. 

Any  conduct  of  the  plaintiff,  antecedent  to  the  action,  cannot  be  taken 
into  account,  as  bearing  upon  the  question  of  an  unreasonable  prosecu- 
tion.   BumeU  vs.  WestfaU,  15  How.,  420  (424). 

A  defendant,  entitled  to  costs,  as  against  a  plaintiff,  recovering  less 
than  the  amount  offered,  could  not,  it  was  held,  claim  an  allowance. 
Though  so  entitled,  he  was  not  the  prevailing  party.  McL^es  ts. 
Avery y  4  How.,  441 ;  3  C.  B.,  104.  See,  however,  ^?tfr  corUra^  as  to  an 
allowance  made,  to  a  defendant  reducing  the  plaintiff's  claim  below 
fifty  dollars,  Brady  vs.  Dwbrow,  2  E.  D.  Smith,  78, 
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(i.)  Yalub  to  bb  Asgbbtained. 

But,  in  order  to  grant  any  order  whatever  for  an  allowance,  there 
must  be  some  ascertained  value,  of  the  amount  of  the  recovery  or  claim 
of  the  successful  party,  or  of  the  subject-matter  involved  in  the  suit 
Without  such  ascertained  value,  there  is  no  basis  whatever  on  which 
to  calculate  the  percentage,  to  which  the  power  of  the  court  is  limited 
by  tlie  section.  See,  on  this  point,  Sprang  vs.  Snyder,  6  How.,  11 ;  1 
C.  K  (N.  S.),  178 ;  Osborne  vs.  JBeitSy  8  IIow.,  31  Powers  vs.  WolcoU^ 
12  How.,  565 ;  Gray. yq.  Hobjohnj  1  Bosw.,  618 ;  Weeks  vs.  Southwick^ 
12  How.,  170 ;  Buchanan  vs.  Morrell,  6  Diier,  658 ;  13  How.,  296 ; 
and  The  People  vs.  Hagg,  25  Barb.,  652 ;  15  How.,  36,  cited  at  the 
commencement  of  the  present  section. 

.Where  the  allowance  is  made  to  the  plaintiff,  it  can  only  be  properly 
grounded  on  the  amount  of  his  actual  recovery,  irrespective  of  what  his 
claim  may  have  been.  Vide  Willcinson  vs.  Tiffany,  4  Abb.,  98.  When 
granted  to  a  defendant,  in  respect  of  a  successful  defence,  the  amount 
of  the  plaintiff's  claim  will,  for  the  most  part,  form  a  proper  criterion. 
See;  Brady  vs.  Durbrow,  2  E.  D.  Smith,  78 ; '  WUhinsan  vs.  Tiffany, 
s^wpra.  The  case  of  judgment  for  the  defendant,  on  a  counter-claim, 
exceeding  the  amount  of  the  plaintiff's  demand,  will,  however,  be  an 
exception  to  this  rule.  The  former  may  then  claim,  upon  that  amount, 
as  being  a  recovery  on  his  part. 

Bat,  where  the  action  was  for  damages,  for  taking  property,  it  was 
held  that  the  value* of  the  subject-matter  involved,  rather  than  that  of 
the  plaintiff's  demand  of  damages,  ought  to  govern,  in  fixing  the 
allowance  to  a  successful  defendant.  Saratoga  wnd  Washington  liaU- 
road  Company  vs.  McCoy,  9  How.,  339. 

As  to  the  consequence  of  a  failure  to  determine  the  value  of  the  sub- 
ject-matter, at  the  trial,  under  the  more  restricted  form  of  the  power, 
prior  to  1858,  see  Flint  vs.  Richardson,  2  C.  H.,  80 ;  Van  Rensselaer 
V8.  Eidd,  5  How.,  242 ;  3  C.  R,  224. 

But,  even  under  that  more  restricted  state  of  the  powers  of  the  conrti 
the  objection  that  the  value  had  not  been  properly  ascertained,  though 
tenable,  if  taken  in  due  season,  was  held  waivable,  if  omitted  to  be 
raised  on  the  original  application.    Dresser  vs.  Jennings,  3  Abb.,  240. 

Where  the  case  has  been  twice  tried,  an  allowance  can  only  be  baaed 
upon  the  last,  without  regard  to  the  measure  of  the  former  recovery. 
Sleight  vs.  Hancox,  4  Abb.,  245. 

An  allowance,  for  an  amount  exceeding  the  statutory  percentagei  is 
void,  and  the  order  granting  it,  is  reviewable  xxyon  appeal.  WUhinson 
vs.  Tiffany,  4  Abb.,  98. 
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(J.)  Applicution  foe. 

The  motion  for  this  purpose  can  only  be  made  to  the  court,  before 
which  the  trial  is  had,  or  the  judgment  rendered.    Rule  52  (81). 

Where  the  trial  is  by  jury,  the  usual  and  proper  time  to  make  the 
application,  wiU  be  on  the  rendition  of  the  verdict,  whilst  both  parties 
are  present  in  court,  and  the  facts  are  fi*esh  in  the  mind  of  the  judge. 
In  this  case,  no  moving  papers  will  be  necessary.  Vide  Saratoga  JSaU- 
road  Company  vs.  McCoy ^  9  How.,  839.  The  same  rule  will,  of  couibc, 
apply  to  a  case,  where  the  decision  of  the  court  is  rendered  in  the  pres- 
ence of  the  parties. 

It  has  been  held,  that  the  application  may  be  made  ex  parte^  before 
the  judge  who  tried  the  cause,  if  made  during  the  same  term  at  which 
the  trial  was  had.  Mitchell  vs.  Sallj  7  How.,  490.  But,  whether  this 
doctrine  is  sustainable,  seems  doubtful.  In  all  cases,  the  adveiBe  party 
should  be  heard,  and,  unless  the  application  is  made  at  the  trial,  as 
above,  he  ought  to  have  notice.  See  Mowe  vs.  MuirjA:  How.,  S52 ;  3 
C.  R,  21. 

It  has  been  held,  that  the  application  must  be  made,  during  the  term 
at  which  the  trial  was  had,  and  before  the  judge  who  then  presided, 
and  a  motion,  made  before  another  judge,  has  been  denied  on  that 
ground.  See  Sackett  vs.  BaU^  4  How.,  71 ;  2  C.  R,  47 ;  FUnt  vs. 
JSichardsonj  2  C.  E.,  80 ;  Dychman  vs.  McDonald^  6  How.,  121 ;  Oi- 
home  vs.  Bette^  8  How.,  31. 

Provision  was  made  to  the  same  effect,  and  other  regulations  insti- 
tuted on  the  subject,  by  a  general  rule  of  the  second  district,  issued  on 
the  13th  of  January,  1852 ;  but  those  regulations  are  now  wholly  re- 
pealed, by  the  subsequent  general  rules  of  the  same  district,  adopted  on 
the  24th  of  October,  1856. 

There  is  no  doubt  whatever,  of  this  being  at  once  the  most  proper  and 
the  more  expedient  course,  wherever  practicable.  There  can  be  as  little 
doubt,  however,  but  that  the  rule  is  too  strictly  laid  down  in  the  above 
cases,  and  that  the  application  is,  in  fact,  cognizable,  before  any  other 
judge  of  the  court  in  question.  Only,  in  that  case,  the  circumstances 
on  which  the  claim  for  an  allowance  is  based,  must  be  shown  by  affida> 
vit,  and  the  motion  noticed  in  due  course ;  and  the  motion  itsdf  must 
be  made  at  special  term,  and'  not  at  chambers,  except  in  the  first  dis- 
trict, under  section  401.  Vide  Maim,  vs*  Pope^  16  How.,  271.  It  is  the 
court,  not  the  judge,  in  which  the  power  is  vested.  See  Mann  vs. 
Tyler,  6  How.,  235 ;  1  0.  E.  (N.  S.),  382 ;  Saratoga  and  Washington 
Railroad  Compamy  vs.  McCoy,  9  How.,  889.  (N.  B. — Opinion,  not 
head-note.) 

In  The  People  vs.  Clarkcy  11  Barb.,  337,  the  allowance  appears  also 
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to  have  been  made,  on  fipecial  motion,  thongh  whether  to  the  judge  who 
tried  the  caaee,  or  to  another,  does  not  appear. 

And,  in  a  case  tried  by  a  referee,  an  application  by  motion,  founded 
on  proper  evidence,  is  the  only  course  admissible.  The.  referee  him- 
self has  no  power  to  pass  upon  the  question.  Sou>e  vs.  Muir^  4  How., 
262  ;  3  C.  R,  21. 

The  proper  course,  under  these  circumstances,  will  be  to  obtain  and 
present  to  the  court,  the  referee's  certificate  of  the  facts  which  occurred 
at  the  trial.  This  is  the  most  convenient  course,  but,  in  that  certificate, 
the  referee  must  not  assume  to  pass  upon  the  question  of  right.  That 
question  rests,  not  with  him,  but  with  the  court.  Mam  vs.  Pope^  16 
How.,  271 ;  Howe  vs.  Muir^  supra;  Govld  vs.  Chwpin^  4  How.,  185  ; 

2  C.  K,  107. 

In  all  cases,  such  certificate  should  be  procured,  as  being  the  best 
means  of  arriving  at  a  just  conclusion.    Fox  vs.  Gould^  5  How.,  278  ; 

3  C.  R,  209.  In  Sackett  vs.  BaU,  however,  4  How.,  71 ;  2  C.  E.,  47 ; 
the  question  seems  to  have  been  presented  on  affidavit  only. 

An  application  of  this  nature,  in  a  suit  against  executors,  will  be 
premature,  if  made,  before  they  are  adjudged  to  be  chargeable  with 
costs. 

But  both  applications,  if  made,  may  be  brought  on  together.  Mer- 
sereau  vs.  Ryeraa^  12  How.,  300.  See,  as  to  such  an  allowance.  Fort 
vs.  Gooding^  9  Barb.,  388. 

An  order  of  this  description  is  reviewable  on  appeal,  on  a  question 
of  right,  as  where  the  statutory  limit  has  been  exceeded.  WUhmson 
vs.  Tiffany^  4  Abb.,  98.  Or  by  a  motion  to  vacate,  but,  on  6uch  ap- 
plication, the  moving  party  must  show  that  the  objection  was  raised  in 
due  season.    Dresser  vs.  Jennings^  3  Abb.,  240. 

But,  as  regards  the  exercise  of  discretion,  such  an  order  is  not  re- 
viewable. The  People  vs.  Clarke^  6  Seld.,  349 ;  Decker  vs.  Gardiner^ 
4t  Seld.,  29 ;  Cook  vs.  Dickerson,  5  Sandf,  663 ;  Dickson  vs.  McFhoaifij 
Y  How.,  138 ;  Dresser  vs.  JenningSy  supra  ;  Dana  vs.  Fiedler^  1  C.  R 
(N.  S.),  224. 

In  tiiis  last  case,  however,  it  was  considered,  that  an  order  made,  on 
special  affidavit,  on  grounds  extraneous  to  the  actual  trial,  as  for  un- 
reasonable or  tftifair  conduct  of  the  cause,  might  be  reviewable. 

The  application  resting  purely  in  discretion,  costs  are  not  usually 
allowed.  See  Schwartzy^.  Pottghkeepsie  Mutual  Fire  Insurance  Ccmr 
pany^  10  How.,  93  (94). 

When  granted,  the  award  may  either  be  of  a  fixed  sum,  not  exceed- 
ing the  amount  of  percentage  allowed  by  the  section  (  Vide  Wilkinson 
vs.  Tiffany y  supra)j  or  of  a  ^percentage,  as  such.  In  the  former  case, 
the  gross  amount  will  be  specified  in  the  order  itself;  in  the  latter  it 
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will  be  calculated  by  ihe  clerk,  on  taxation,  on  the  principle  fixed  by 
the  order. 

When  obtained,  the  order  should  be  entered  and  filed  with  the 
clerk,  in  the  uBual  manner,  when  the  application  is  made  upon  motion, 
and  it  will  be  proper  to  serve  a  copy  upon  the  adverse  party.  Whoi 
made  upon  the  actual  trial,  and  entered  upon^the  clerk's  minntes,  that 
entry  will  be  sufficient,  and  no  formal  order  need  then  be  made.  After 
taxation,  the  original  order,  if  entered,  ought  properly  to  be  annexed 
to,  and  filed  with  the  bill  of  costs,  as  evidencing  the  clerk's  authority 
to  tax  the  allowance  as  granted. 

§  338.  Dishuraements. 

Tlie  prevailing  party  is  also  entitled  to  tax,  as  part  of  his  costs^  his 
necessary  disbursements.    Section  311. 

Tliey  include : 

The  fees  of  officers  allowed  by  law ; 

The  fees  of  witnesses ; 

The  reasonable  compensation  of  conmiissioners,  in  taking  depo- 
sitions ; 

The  fees  of  referees ; 

And  the  expensie  of  printing  the  pa2>er8  for  any  hearing,  when  re- 
quired by  a  rule  of  the  court. 

These  disbursements  must  be  stated.in  detail,  and  verified  by  affidavit 
Same  section. 

A  very  extended  meaning  is  given  to  the  term  ^^  disbursements,"  as 
used  in  the  Code,  and  it  is  held  to  be  no  longer  fettered  by  the  strict 
rules  of  the  Revised  Statutes,  but  to  extend  to  all  necessary  expenses 
incurred,  in  prosecuting  or  defending  the  action,  by  way  of  indcmni^ 
to  the  successful  party,  in  Finch  vs.  Calvert^  18  How.,  13.  See  also, 
Case  vs;  Price,  17  How.,  348  (351) ;  9  Abb.',  111. 

The  right  to  recover  disbursements,  follows  that  to  recover  costs,  and 
the  amount  forms  part  of  them.  Where,  therefore,  the  defendant  is 
entitled  to  tax  costs,  as  against  the  plaintiif,  in  respect  of  an  insufficient 
recovery,  the  latter  cannot  claim  his,  but  thdse  of  the  former  are  tax- 
able. Peet  vs.  Warthy  1  Bosw.,  653.  See,  likewise,  numerous  other 
cases,  above  cited,  in  section  332,  ujider  subdivision  of  limitation  of 
costs  to  amount  of  damages. 

The  statement  of  disbursements  must  be  made  on  *the  face  of  the 
costs,  as  submitted  for  taxation.  It  is  not  sufficient  for  them  to  appear 
upon  the  affidavit  Shannon  vs.  Brovoer,  2  Abb.,  377.  See,  however, 
per  contra,  Soger  Vs.  Danfcrih,  8  How.,  448. 

The  disbursements  being  thus  stated,  a  general  affidavit  of  their  coir^ 
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rectnees  will  be  snfScient,  save  only  as  regards  the  fees  of  witnesses. 
On  that  subject  the  affidavit  must  be  specific,  and  is  often  separately 
presented.  Either  may  be,  and  usually  is  niad^,  by  the  attorney  for 
tlie  prevailing  party,  or  by  his  managing  clerk. 

It  will  be  convenient  to  consider : 

1st  The  classes  of  disbursements  specified  in  the  section ; 

2.  Such  others  as  are  taxable ; 

3.  The  nature  of  the  statement  and  affidavit  required. 

(a.)  Tees  of  Offioebs  Allowed  by  Law. — Clerk's  Fees. 

The  fees  of  this  officer  are  specifically  prescribed  by  section  313. 

He  receives,  on  every  trial,  from  the  party  bringing  it  on,'$l ; 

On  entering  a  judgment,  by  filing  a  transcript,  six  cents ; 

On  entering  judgment,  where  the  record  is  filed  in  his  office,  fifty 
cents,  in  courts  where  he  is  not,  and  $1  in  courts  where  he  is,  a  salaried 
officer ; 

And,  for  copies  of  papers,  if  taken,  five  cents  per  folio. 

Beyond  these,  he  is  entitled  to  no  fee  whatever,  for  services  in  a  civil 
action. 

But,  in  Kings  county,  he  is  also  authorized  to  charge  six  cents  per 
folio,  for  recording  every  notice  of  Us  pendens  filed ;  under  special  stat- 
ute, chapter  212  of  1859,  p.  475,  section  2. 

The  judgment-fees  of  the  clerks  in  the  first  district  are  $1,  not  fifty 
cents,  they  being  all  salaried  officers.  So  also,  in  many  of  the  other 
districts.  *  ' 

The  section  of  the  Code  above  cited,  repeals  the  provisions  of  the  old 
fee-bill,  in  relation  to  the  clerk's  fees,  and  he  can  make  no  other  charge 
than  those  now  authorized.  People  vs.  Supervisore  of  Monroe  Goximiy^ 
15  How.,  225. 

His  trial-fee  of  $1,  embraces  every  service  connected  with  the  trial, 
including  the  putting  the  cause  on  the  calendar.  But  the  printing  of 
such  calendar,  when  directed  by  the  rules,  is  a  county  charge.  Sarns 
case, 

A  full  definition  of  the  duty  of  the  clerk,  and  the  fees  claimable  by 
him,  will  be  found  In  re  The  Clerk  of  Albany  County^  5'  How.,  11 ;  3 
C.  E.,  102.     This  decision  lays  down  the  following  principles : 

1.  That  the  clerk  is  not  entitled  to  charge,  for  entering  any  rule  or 
order  in  the  rough  minutes,  or  in  the  books ; 

2.  He  may  charge  for  the  copy  of  any  paper  required  by  either  party, 
at  the  rate  prescribed  in  section  312  ; 

3.  There  can  be  no  additional  chaise  for  the  certificate,  or  the  signa- 
ture to  it ;  and  this  provision  extends  to  every  entry  made,  and  to  evoiy 
paper  filed ; 
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i  The  fee  of  $1  is  payable,  on  every  trial  of  an  isene,  either  of  law  or 
of  fact,  and  also  on  every  appeal  to  the  general  term,  from  a  judgment, 
whether  of  the  same  or  of  an  inferior  court ; 

5.  The  court  thought  that  it  extended  also  to  inquests,  and  judgments 
by  default,  taken  on  *the  call  of  the  calendar,  whether  at  spedal  or  gen- 
eral term ;  and  this  has  become  the  general  practice ; 

6.  But  it  does  not  extend  to  causes  on  the  calendar,  which  are  not 
.tried  or  argued,  or  to  trials  before  referees.  ^^  The  meaning  of  the  stat- 
ute evidently  is,  that  the  fee  is  only  to  be  paid  to  the  clerk,  where  lie 
attends  and  acts  as  clerk,  on  the  trial"  Vide  Benton  vs.  Sheldon^ 
infra. 

7.  'Not  does  it  extend  to  an  appeal  from  an  order,  or  for  any  serrices 
on  special  motion,  or  appeal  therrfrom. 

8.  And  the  allowance,  on  a  trial  on  appeal,  is  confined  to  cases  com- 
menced under  the  Code.  Ko  fee  is  chargeable,  on  arguments  at  genenl 
term  in  old  causes.  ■   They  are  motions,  not  trials. 

9.  The  fee  on  entering  judgment,  is  not  chargeable  till  the  perfecting 
of  the  judgment. 

See  also  generally,  as  to  the  clerk  of  the  court,  his  right  to  insist  upon 
prepayment  of  his  fee,  before  rendering  any  service  required,  but  his 
duty  to  perform  each  service,  on  payment  of  the  fee  for  it,  without 
power  to  insist  on  payment  for  previous  services,  for  which  he  may  have 
given  credit,  Purdy  vs.  Peters^  23  How.,  328. 

The  trial-fee  is  not  chargeable,  till  the  cause  is  actually  called  on  to 
be  heard.  Malcomb  vs.  JeimingSj  1  0.  Bi,  41.  See  People  vs.  Sufer- 
visors  of  Monroe  County^  15  How.,  225,  supra. 

He  is  not  entitled  to  any  trial-fee,  on  a  cause,  referred  at  the  circuit, 
when  called,  but  only  on  a  cause  actually  tried.  Benton  vs.  Shddm^ 
ICR,  134, 

The  fee  for  a  trial,  is  payable  on  the  argument,  at  general  term,  of  a 
verdict  subject  to  the  opinion  of  the  court.  TTifcw  vs.  CW^iw,  10 
How.,  91. 

He  cannot  claim  any  such  fee,  on  the  dismissal  of  a  complaint  on 
special  motion.  TiUspwugh  vs.  Dich^  8  How,,  33.  Nor,  on  the  entry 
of  an  order  for  judgment,  in  proceedings  grounded  on  service  by  publi- 
cation.    Civapma/n.  vs.  Lemon^  11  How.,  236. 

It  is  competent  for  the  clerk  to  refuse  his  fee,  on  entering  judgment, 
if  he  choose  to  do  so.  It  belongs  to  him,  and  his  refusal  forms  no 
ground  for  a  retaxation.  Schermerhom  vs.  Van  Voastj  5  How.,  458 ;  1 
•  O.  E.  (N.  S.),  400. 

The  clerk's  fee  cannot  be  taxed  by  the  wroiig  party.  It  was  accord- 
ingly disallowed,  as  part  of  the  costs  of  a  defendant,  entitled  to  tax  snb* 
sequent  costs  against  the  plaintiff,  after  service  of  an  offer.    The  item 
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was  chargeable  against  the  latter,  and  should  have  been  inserted  in  his 
prior  costs.    Bwmett  vs.  Westfdll^  16  How.,  420. 

In  addition  to  the  above,  if  a  transcript  of  a  judgment  be  required, 
the  clerk's  fee  on  it  must  be  paid.    Properly  it  would  seem  to  be  five 
cents,  as  b^ing  a  copy  required  by  the  party.    The  former  charge  was 
six  cents.     Vide  2  K.  S.,  633,  section  24,  amended  by  chapter  273  of 
1844,  section  5. 

Where  there  are  several  defendants,  resident  in  different  counties,  this 
fee,  and  that  for  docketing  the  transcript,  will  be  taxable,  as  regards 
each.  But  not  so,  in  respect  of  any  county,  in  which  such  docketing  is 
imnecessary.     ToU  vs.  Thomas^  15  How.,  316. 

The  fee  paid  to  the  clerk,  for  a  certified  copy  order* of  reference,  is 
taxable  by  the  prevailing  party.    Same  case. 

(5.)  Sheriff's  Fees. 

The  sheriff's  fees  are  still  regulated  by  the  provisions  of  the  Revised 
Statutes.  Those  payable  to  him  for  the  execution  of  process,  will  be 
fonhd  at  2  E.  S.,  644,  section  38.  A  large  portion  of  those  fees  do  not, 
however,  form  the  subject  of  allowance  on  taxation,  being  payable, 
either  by  way  of  poundage  on  an  amount  collected  by  him,  or  in 
respect  of  specific  services,  demandable  at  the  time  such  services  are 
rendered. 

The  only  law  regulating  the  fees  of  sheriffi  is  the  above.  I^Iany  of 
the  services  there  provided  for  have  become  obsolete,  but  sheriffs  must 
DOW  be  allowed  similar  rates,  for  similar  services,  rendered  under  the 
altered  provisions  of  the  Code^    Benedict  vs.  Warriner^  14  How.,  568. 

It  maybe  convenient  to  notice  some  few  of  the  principal  items  which 
may  be  taxable. 

For  service  of  summons :  The  fee  allowable  to  the  sheriff,  is  fifty 
cents  for  each  defendant  served.  For  travelling  in  making  such  ser- 
vice, six  cents  per  mile  for  going  only,  to  be  computed  from  the  court- 
house  of  the  county ;  and,  for  returning  the  summons,  twelve  and  a  half 
cents.  But  only  one  travel-fee  can  be  allowed  on  the  same  process, 
and  the  fee  for  returning  will  be  allowed,  as  the  equivalent  for  the  cer- 
tificate required  by  section  138  of  the  Code.  Benedict  vs.  Warrvner^ 
14  How.,  668.    See  also  Odllaghet  vs.  Egan^  2  Sandf.,  742. 

The  service  of  a  notice  of  object  of  action,  though  not  provided  for 
in  the  old  fee-bill,  has  been  held  to  be  a  subject  of  allowance.  It  is, 
however,  an  unofficial  act,  and  the  sheriff  stands  on  the  same  footing 
with  respect  to  it  as  any  other  person.  The  following  was  allowed,  in 
Benedict  vs.  TTomner,  supra :  Twenty-five  cents,  for  service  on  each 
defendant,  being  half  the  allowance  for  service  of  the  summons,  but  no 
chaige  for  certificate.    In  GaUagher  vs.  Bgany  thirty-seven  and  a  half 
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cents  was  allowed,  for  each  defendant,  bnt  twelve  and  a  half  cents  of 
that  sum,  being  tbe  allowance  for  a  copy  under  the  old  fee-bill,  was 
disapproved  of,  in  Benedict  vs.  Warriner.  Otherwise,  the  doctrine  of 
both  cases  is  the  same.  The  allowance  is  one,  however,  which  seems 
to  rest  in  discretion,  no  specific  fee  being  provided,  and  the  'only  gaide 
^eing  the  analogy  with  the  former  practice. 

No  fee  is  claimable,  for  taking  and  delivering  property.  Moore  vs. 
Cochroft,  9  How.,  479. 

The  fee  allowed,  for  bringing  np  ti  person  on  a  habeas  corpus  ad 
testijtcandiim^  would  seem  clearly  taxable,  as  adisbnrsenient,  when  paid. 

The  sheriff's  calendar  fee  of  fifty  cents  a  terra,  for  summoning  a  juiy, 
is  payable,  in  all  cases  placed  on  the  circuit  or  trial  calendar.  Case  vs. 
Price,  17  How.,  348;  9  Abb.,  111. 

This  was  a  case  of  foreclosure ;  when  however  the  canse  is  placed  on 
a  separate  special  term  calendar,  for  trial  by  the  court,  it  is  clear  that 
this  fee  cannot  be  taxed,  as  the  service  for  which  it  is  allowed  is  not 
rendered. 

Sixty-nine  cents  is  taxable,  in  all  cases,  as  the  sheriffs  fee  on  .execu- 
tion, being  nineteen  cents,  for  return  and  mileage,  and  the  additional 
sum  of  fifty  cents  for  postage,  entering,  &c.,  allowed  by  chapter  235, 
of  1850,  p..  404,  sections  1  and  2. 

The  sheriff^s  poundage,  is  not  taxable  in  the  first  instance,  bnt  col- 
lectable as  against  the  defendant,  when  the  execution  is  effective. 

For  making  and  serving  an  attachment,  the  sheriff  is  entitled  to 
charge,  exclusive  of  his  poundage,  if  subsequently  realized,  fifty  cents 
for  service,  ^'with  such  additional  compensation,  for  his  troable  and 
expenses,  in  taking  possession  of  and  preserving  the  property  attached, 
as  the  officer  issuing  the  warrant  shall  certify  to  be  reasonable."  See 
Code,  section  243.  As  to  the  conclusiveness  of  such  an  assessment, 
see  BirBech  vs.  Stafford,  23  How.,  236  ;  14  Abb.,  285. 

If  these  latter  amounts  have  been  paid  before  judgment,  by  the  pre- 
vailing  party,  they  will  of  course  be  taxable. 

Considerable  discussion  has  arisen  upon  this  subject.  In  the  follow- 
ing cases  it  is  laid-  down  that,  on  a  settlement  before  judgment,- the 
sheriff  is  entitled  to  have  his  additional  compensation  assessed*  at  a 
percentage  of  five  per  cent,  on  the  amount  of  the  property  attached, 
besides  disbursements,  according  to  the  scale  of  compensation,  provided 
for  trustees  under  an  attachment,  by  2  B.  S.,  46,  section  29.  See  May- 
hew  vs.  Wilson,  10  Abb.,  289 ;  Trenor  vs.  Fachiriy  20  How.,  406  ;.  19 
Abb.,  136. 

Bnt  this  view  is  wholly  ignored,  and  it  is  held  that  the  sheriff,  in  such 
a  case,  is  confined  to  the  statutory  fifty  cents,  and  possibly  to  twelve  and 
a-half  cents  for  returning  the  writ,  and  nineteen  cents  for  a  copy. 
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making  eighty-two  cents,  as  of  right,  and  to  a  reasonable  allowance 
for  his  trouble  and  expenses,  having  regard  to  the  expenses  actually 
incurred,  and  to  no  more,  and  also  that  he  cannot  claim  any  poundage 
whatever,  under  such  circumstances,  in  AJburtia  vs.  Dudley^  21  How., 
466 ;  12  Abb.,  361.    See  also  Hoge  vs.  Page,  11  How.,  207. 

(c.)  WrrNKSSES*  Fees. 

These  fees  are  still  regulated  by  the  Eevised  Statutes.  Vide  2  E.  8., 
649,  section  49,  chapter  386  of  1840 ;  section  8. 

The  allowance  is  as  follows : 

For  each  witness,  fifty  cents,  for  each  day,  while  attending  any  court 
or  ofBcer ;  and,  if  the  witness  resides  more  than  three  miles  from  the 
place  of  attendance,  travelling  fees,  at  the  rate  of  four  cents  per  mile, 
going  and  returning. 

Each  witness  on  the  trial  is,  therefore,  entitled  altogether,  to  eight 
cents,  in  respect  of  every  mile  of  actual  distai\ce,  between  his  place  of 
residence,  and  the  place  of  trial,  when  such  distance  exceeds  three  miles, 
as  above. 

The  fee  of  the  witness,  and  his  mileage,  must  be  paid  to  him  on 
serving  the  subpasna,  or  his  attendance  cannot  be  enforced.  See  2  E. 
S.,  400,  section  42.  He  cannot  be  called  upon  to  refund,  lyiless  he  fail 
to  attend  the  court,  without  reasonable  cause,  and  the  payment  will  be 
properly  chargeable  as  a  disbursement,  although  the  cause  be  subse- 
quently settled,  or  put  off.  Ford  vs.  Monroe^  6  How.,  204 ;  10  L.  O., 
,  155.  And  this,  although,  being  informed  of  the  postponement,  he  does 
•  not  actually  attend.    Roth  vs.  Meads,  20  How.,  287. 

A  witness,  subpoenaed  at  his  place  of  business,  is  entitled  to  travel  fees 
from  that  place,  without  regard  to  the  county  of  his  permanent  domi- 
cile. Miichdl  vs.  WesterveU,  6  How.,  265 ;  affirmed,  6  How.,  311 ; 
Clarlca  vs.  Staring,  4  How.,  243.  But,  when  subpoenaed  at  a  place,  at 
which  he  is  temporarily  on  business,  he  is  entitled  to  travel  fees,  as.from 
the  place  of  his  residence.    Pike  vs.  Nash,  16  How.,  53. 

In  calculating  mileage,  the  law  does  not  regard  fractions  of  a  mile, 
and  an  aiBdavit  that  a  witness  travelled  three  miles,  may  be  construed 
as  three  miles  and  over,  so  as  to  warrant  the  allowance.  Shannon  vs. 
Brawn,  2  Abb.,  377. 

An  allowance  made  to  a  witness,  /or  distance  travelled,  outside  the 
boundaries  of  the  state,  cannot,  however,  be  taxed.  Now,  as  before 
the  Code,  the  taxable  ftes  must  be  estimated,  by  the  number  of  miles 
the  witness  travels,  from  the  boundary  line  of  the  state,  to  the  court. 
ninds  vs.  Schenectady  County  Mutual  Insurance  Company,  7  How., 
142 ;  MouUon  vs.  Townsend,  16  How.,  306. 

And  this  distance  should  be  estimated,  by  the  nearest  travelled  roate^ 
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due  regard  being  had  to  the  attendant  circnmstances.  Wheder  tb. 
Lozee^  12  How.,  446  ;  Hicks  ts.  BreniMm^  10  Abb.,  304;  Dunka/m  \%. 
Shermcm,  19  How.,  572 ;  11  Abb.,  152. 

If  a  foreign  witnees  haa  travelled  volnntarily,  from  his  residence  to 
the  place  of  trial,  for  the  purpose  of  being  examined,  and  is  then  sub- 
poenaed, he  will  be  entitled  to  his  travel  fees.  Bat  otherwise,  when  he 
does  not  attend  for  that  purpose,  but,  being  found  there,  is  then  sub- 
poenaed.   Wheeler  vs.  Lozee^  swpra  ;  Dowlmg  vs.  Bt^hy  6  How.,  410. 

If  a  witness,  when  subpoenaed,  fails,  through  his  own  default,  to 
attend  the  trial,  or  departs  before  his  examination,  his  fees  may  be 
recovered  back,  and  cannot  be  charged,  as  against  the  adverse  party. 
So  also,  where  he  is  allowed  to  leave  before  examination,  the  necessity 
of  his  attendance  must  be  shown.    Dowling  vs.  Bush,  6  How.,  410. 

But,  where  the  non-attendance  of  the  witness  was  occasioned  by  his 
being  served  at  too  late  a  period,  and  he  attended,  in  time  to  have  been 
sworn,  had  not  the  cause  been  postponed,  no  laches  being  chargeable 
against  the  plaintiff,,  his  fees  were  allowed.  ClarJcs  vs.  Staring,  4 
How.,  243. 

On  the  other  hand,  the  witness  must  not  be  subpoenaed  at  too  early  a 
period,  or  his  extra  fees  will  not  be  allowed.  The  party  is  entitled  to 
subpoena  him,  as  of  the  period  when  the  cause  was  likely  to. be  on  the 
day  calendar  for  the  next  day,  allowing,  where  his  residence  is  else- 
where, time  suflScient  for  his  necessary  travel,  or  within  a  day  or  two 
of  that  time..  His  attendance  cannot  be  taxed  for,  during  the  whole 
period,  when  the  cause  is  on  the  general,  but  not  on  the  day  calendar. 
Curtis  vs.  Dutton,  4  Sandf.,  719. 

When  in  attendance,  the  witness  is  entitled  to  a  fee  of  fifty  cents  j?ar 
diem,  for  the  whole  period  during  which  he  is  detained,  and  so,  for  each 
circuit  during  which  he  may  be  necessarily  subpoenaed.  When,  being 
on  the  day  calendar,  the  cause  was  set  down  for  a  futuve  day,  foreign 
witnesses  were  held  entitled  to  this  allowance,  during  the  whole  of  the 
interinediate  period,  except  days  when  the  court  was  not  actually  in 
session.  MouUon  vs.  Townsend,  16  How.,  306.  But,  in  the  same  case, 
witnesses  from  the  same  county,  were  only  allowed?  for  those  da^  on 
which  they  were  necessarily  in  attendance. 

In  Vence  vs.  S^ir,  18  How.,  168,  it  is  laid  down  that  the  per  diem 
allowance  is  to  be  restricted,  to  *the  days  during  which  the  c^ise  is 
actually  on  the  day  calendar  of  the  court,  sitting  for  trials,  and,  actually 
in  session,  and  the  witnesses  in  attendance. 

The  fact  that  a  witness  has  not  been  formally  subpoenaed,  is  not 
essential.  He  is  equally  entitled  to  his  fees,  when  he  attends,  at  the 
request  of  the  party.  Veiice  vs.  Speir,  svpra;  Wheder  vs.  Lozee^  12 
How.,  446. 
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When  witnesses  attend,  either  at  request  or  on  snbpoBna,  in  two 
caiiscB,  they  are  entitled  to  the  full  allowance,  in  each  case,  though  the 
parties  may  be  the  same.  Vence  vs.  SpetTy  supra ;  Hicks  vs.  BrenniaUy 
10  Abb.,  304. 

Wliere  several  witnesses  have  been  subpoenaed  and  paid,  and  are 
actually  in  attendance,  thdr  fees  may  be  allowed,  although  the  court 
may  stop  the  line  of  testimony  to  which  they  depose,  before  all  are 
examined.  But  the  fees  of  superfluous  witnesses,  called  beyond  the 
limits  of  a  proper  discretion,  may  be  disallowed.  Lowei*re  vs.  Vailj  5 
Abb.,  227. 

The  fees  of  witnesses  cannot  be  taxed,  unless  they  have  been  subpcB* 
uaed  or  paid,  and  have  attended,  on  behalf  of  tlie  party  taxing  tlie  costs. 
Br<yam  vs.  Bowen^  16  How.,  544.  See  also  Wheeler  vs.  Lozee^  12 
How.,  446. 

Witness-fees  will  not  be  allowed,  for  attendance  at  the  circuit,  in  a 
case,  referable  in  its  nature,  and  where  the  attorney  knows  it  must  be 
referred,  and  has  been  requested  to  do  so.    Pike  vs.  Nash^  16  How.,  58. 

At  the  time  when  the  evidence  of  a  party  in  interest  was  inadmissi- 
ble, it  was  held  that  no  fee  could  be  allowed  for  his  attendance.  Seller- 
7ner/iom  vs.  Van  Voast,  5  How.,  458 ;  1  0.  E.  (N.  S.),  400. 

And,  it  has  been  held  that  no  fee  could  be  charged,  for  the  attendance 
of  a  party  examined  on  his  own  behalf,  unless  he  shows  that  he  attended 
only  as  a  witness,  and  not  for  the  purpose  of  superintending  the  trial. 
Logan  vs.  Thomas^  11  How.,  160;  Case  vs.  Price,  17  How.,  348;  9 
Abb.,  Ill ;  Cornell  vs.  Potter,  15  How.,  278.  And  the  rule  has  been 
extended  to  a  party,  examined  for  his  co-defendant.  Walker  vs.  Uue- 
sdly  16  How.,  91 ;  7  Abb.,  452,  note.  See  also  Perry  vs.  Lioingsion. 
6  How.,  404. 

But  the  affidavit  of  the  party  may  be  received,  that  he  attended 
solely  as  a  witness,  and  then,  his  fee  will  be  taxable.  Bronner  vs. 
jFratienthaly  20  How.,  355 ;  12  Abb.,  183 ;  Logan  vs.  Brooks,  17  How., 
29 ;  8  Abb,,  127.  See  also  Walker  vs.  RvsseU,  stipra.  And,  when  he 
is  made  a  witness  by  his  adversary,  he  is  clearly  entitled  to  it.  Hewlett 
vs.  Brown,  1  Bosi*^.,  655  ;  7  Abb.,  74. 

In  the  two  following  cases,  he  was  held  entitled  to  claim  his  fees,  the 
samo  as  any  other  witness  :  Querissle  vs.  Billiard,  3  Abb.,  31 ;  liogers 
vs.  Chamherlaiuy  7  Abb.,  462.  The  fbrmer  is,  however,  disapproved  ih 
CotmeU  vs.  PoUer,  sujpra. 

{d,)  Expense  of  DKi*osrnoNS. 

Since  1857,  ^'  the  reasonable  compensation  of  commissioners  in  taking 
depositions,^'  is  taxable.  Betbre  the  amendment  in  that  year,  such  fee 
could   not  be  allowed,  nor  could   the  fees  of  witnesses,  for  attend- 
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ing  before  a  commissioner  out  of  the  state.  Perry  vs.  Oriffi^^  7 
How.,  263.        ' 

Nor  can  the  fee  of  connsel,  on  taking  the  testimony  of  a  witness  de 
bene  esse^  be  taxed.    Hare  vs.  White^  3  How.,  296 ;  1  C.  B.,  70. 

But,  before  the  amendment,  the  necessary  expenses  of  executing  a 
commission  in  a  foreign  state,  had  been  held  to  be  taxable,  as  a  neces- 
sary disbursement.  Finch  vs.  Calvert^  18  How.,  13.  See  also  Cdse  vs. 
Price,  17  How.,  348  (352) ;  9  Abb.,  111. 

In  Dunham  vs.  Sherman,  19  How.,  572 ;  11  Abb.,  152,  it  was  held. 
that,  on  the  execution  of  a  commission  in  a  foreign  country,  the  commis- 
sioners' fees  were  pi^operly  taxable,  and  also  proper  fees  for  the  attend- 
ance of  witnesses,  to  be  regulated  by  the  allowance  in  this  state ;  or,  pos- 
sibly, according  to  the  rate  allowed  in  the  country  where  the  commisr 
sion  is  executed,  if  shown  that  their  attendance  could  not  otherwise 
have  been  procured ;  but  that  the  charges  of  a  solicitor,  for  serving  on 
the  execution  of  the  commission,  were  not  taxable. 

{e.)  Referees'  Fees. 

These  are  expressly  regulated  by  section  313,  which  fixes  them  at 
$3  per  diem  J  for  each  referee,  but  gives  the  parties  power  to  agree,  in 
writing,  upon  any  other  rate  of  compensation. 

The  usual  practice  is,  for  the  referee  to  make  his  own  charge,  with 
respect  to  the  time  actually  taken  up,  in  general  accordance  with  tlie 
scale  here  fixed,  but  without  any  strict  reference  to  days  actually  spent ; 
that  element  of  computation  being,  for  practical  purposes,  very  uncer- 
tain ;  a  day,  even  under  any  mode  of  calculation,  being  rarely  spent  on 
the  reference,  on  any  one  occasion ;  but  the  business  being  ordinarily 
taken  up,  for  shorter  intervals  at  each  time,  having  regard  to  the  gen- 
eral engagements  of  the  referee,  and  of  the  parties. 

An  entry  upon  the  referee's  minutes,  in  the  presence  and  with  the 
consent  of  the  parties,  has  been  held  to  be  substantially  such  an  agree- 
ment as  is  contemplated,  and  the  referees'  fees  were  allowed,  as  stipu- 
lated.   PhUhin  vs.  Patrick,  22  How.,  1. 

But  the  clerk  cannot  allow  more  than  $3  a  day,  if  objected  to,  unless 
such  an  agreement  is  produced ;  and,  if  the  time  actually  spent  upon 
the  reference  is  disputed,  it  must  be  shown  aflSrmatively,  by  proof. 
ShuUz  vs.  Whitney,  17  How.,  471 ;  9  Abb.,  71. 

And,  in  the  same  case,  it  was  laid  down,  that  no  meeting  could  be 
charged  for,  unless  attended  by  the  referee  himself,  nor  could  any 
allowance  be  made,  in  respect  of  the  taking  of  testimony  before  another 
pei*son,  even  by  consent.  The  whole  testimony  having  been  taken 
do>vn  in  this  manner,  the  only  allowance  made  was,  for  time  spent  by 


COSTS. — §  888.  947 

the  referee  in  examining  the  case  and  preparing  his  report,  and  the 
rest  of  his  fees,  including  the  whole  of  his  charges  for  adjonmmentsj 
were  entirely  disallowed. 

The  statement  in  the  ajfidavit  of  disbursements,  will  be  sujQicient 
ground  for  the  allowance  of  the  amount  paid,  unless  disputed.  See 
also  as  to  the  referee's  receipt,  ToU  vs.  Thomas^  15  How.,  815. 

When  the  referee's  fees  are  disputed,  the  proper  course  to  pursue,  is 
to  require  him  to  have  them  taxed.  Vide  JRichnumd  vs.  HamiUon^ 
9  Abb.,  71j  note. 

(/,)  ExPENSKfl  OF  PrINTINO.  * 

These  are  chargeable,  as  a  disbursement,  whenever  required  by  a  rule 
of  the  court,  as,  for  instance,  with  regard  to  cases  and  points  on  appeal, 
or  other  cases  on  the  calendar  of  the  general  term. 

A  verdict,  subject  to  the  opinion  of  the  court  at  general  term,  is 
within  the  rule,  and  the  printing  of  the  case  and  points  will  be  allowed 
as  a  disbursement.     WUcox  vs.  CurtisSj  10  How.,  91. 

The  allowance  of  this  disbursement,  is  in  full  of  all  services,  in  re- 
lation to  the  papers,  and  the  party  will  be  confined  to  that  mode  of 
compensation.  It  is  erroneous  to  charge  for  copies  of  the  same  papers, 
by  the  folio,  in  a  case,  taxable  under  the  old  fee-bill,  as  a  surrogate's 
appeal.    Brochway  vs.  Jewett^  16  Barb.,  590. 

($r.)  Other  Neoessary  Disbursements. 

There  are  other  classes  of  items,  taxable  under  section  811,  as  neces- 
sary disbursements,  but  which  do  not  fall  under  the  specific  enumera- 
tion contained  in  that  section. 

As  to  the  force  and  extent  of  the  term  "  necessary  disbursements," 
when  liberally  constnied,  see  Fmch  vs.  Gahert,  18  How.,  13,  above 
cited.    See  also,  C(Me  vs.  Price,  17  How.,  348  (351) ;  9  Abb.,  111.    • 

The  payment  of  the  fees  of  jurors  is  an  allowance  of  this  nature. 
One  shilling  is  payable  to  each  juror,  in  New  York  and  Albany,  and 
two  shillings  elsewhere,  on  the  trial  of  an  issue  of  fact,  and  will  be 
taxable  as  a  disbursement.  Vide  2  K.  S.,  643,  644 ;  section  37.  One 
shilling  only  is  also  allowable  to  jurors,  sworn  before  any  officer,  on  a 
special  proceeding,  or  before  a  sheriff  on  a  writ  of  inquiry,  or  claim  to 
personal  property. 

When  the  defendant  fails  to  appear  on  the  call,  he  waives  a  jury ; 
and.  in  the  case  of  a  mere  money  demand,  there  is  no  necessity  for 
one,  and  their  fees  should  not  be  allowed.  Goodyear  vs.  Bahrd^  11 
How.,  877. 
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The  fees  of  a  stenographer,  in  the  first  district,  ordered  by  the  court, 
to  be  employed,  and  paid  by  the  parties,  under  the  power  conterred, 
upon  the  amendment  of  section  256,  in  1860,  are  individually  payable, 
and  cannot  be  taxed  as  a  disbursement  by  the  prevailing  party.  At- 
noiix  vs.  Phdafij  21  How.,  88 ;  GfUman  vs.  Oliver,  14  Abb.,  174.  The 
contrary  principle  is,  however,  maintained,  and  they  have  been  held 
taxable  in  ReynolcU  vs.  The  Mayor  of  New  York,  14  Abb.,  176,  note. 

The  New  York  Superior  Court  and  Court  of  Common  Pleas  are,  in 
these  decisions,  in  conflict  with  each  other.  There  is  no  reported  de- 
cision in  the  Supreme  Court. 

K  a  private  periton  be  employed  to  make  a  service,  in  respect  of 
which  a  fee  is  allowed  to  the  sheriff*,  a  reasonable  compensation  may 
be  allowed,  not  exceeding  such  fee ;  but  not  as  a  matter  of  right,  or 
to  the  full  amoimt,  without  tlie  reasonableness  of  the  charge  being 
shown.     Case  vs.  Price,  17  How.,  848 ;  9  Abb.,  111. 

But,  as  appeaiB  by  the  calculation  at  pages  28  and  31,  such  a  fee 
seems  to  have  been  disallowed  altogether,  in  Whipple  vs.  WHUam^i 
How.,  28. 

The  allowance  of  a  sheriff's  fee,  for  serving  notice  of  object  of 
action,  is  assessed  in  fact  upon  this  principle,  no  provision  being  made 
for  his  compensation  for  this  service,  as  sheriff.  See  Benedict  vs.  Fa^ 
riner,  14  How.,  568 ;  and  GdUagher  vs.  JEgmi,  2  Sandf.,  742,  abov^ 
cited. 

Commis8ionei*s'  fees,  on  affidavits,  have  been  held  not  to  be  taxable, 
when  made  for  the  purpose  of  a  motion,  on  which  no  costs  were  allowed. 
BumeU  vs.  WestfaU,  15  How.,  420. 

!Nor  can  any  fee  be  taxed,  for  expenses  in  service  of  a  subpoena. 
Same  ease. 

Nor  are  surveyors*  fees  taxable,  unless  the  survey  be  part  of  the 
regular  proceedings  in  the  action,  as  in  partition,  or  admeasurement  of 
dower.    Haynes  vs.  Moaher,  15  How.,  216. 

(A.)  ArFiDAvrr  of  Disbubsemsnts. 

As  regards  ordinary  disbursements,  the  allowance  and  amount  of 
which  are  fixed  by  law,  the  usual  general  affidavit,  annexed  to  the 
bill  of  costs,  will  be  sufficient.  That  affidavit  should  state,  that  the 
disbursements  have  been,  or  will  necessarily  be  made,  so  as  to  cover 
those  charges  in  the  bill,  as  submitted,  which  are  necessarily  pros- 
pective; 

But,  where  the  item  I'equires  any  explanation  whatever,  to  show  its 
propriety,  or  the  amount  which  should  be  allowed,  that  explanation 
must  be  properly  presented,  either  by  way  of  additional  statement  in 
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the  general  affidavit,  or  by  a  separate  deposition,  or  the  allowance  may 
be  refiised. 

Of  this  natnre  is  a  charge,  for  service  of  process,  when  performed 
by  a  third  person,  and  not  by  the  sheriff.  The  affidavit  should  show 
the  reasonableness  of  the  charge,  and  that  it  is  a  fair,  just,  and  proper 
compensation,  for  the  time  employed,  and  the  distance  travelled. 
Case  vs.  PHoe^  17  How.,  348  ;  9  Abb.,  111.  N.  B. — This  was  a  case 
of  a  large  charge,  for  service  on  numerous  defendants,  most  of  them, 
presumably  resident  in  the  same  place.  For  a  moderate  charge,  for 
a  single  service,  a  specific  statement  would,  probably,  not  be  required. 

(i.)  AFPTDAVir  AS   TO  WlINESSES. 

A  specific  statement  will  be  proper,  in  all  cases  in  which  witnesses' 
fees  are  sought  to  be  taxed,  and  will  be  especially  necessary,  when  those 
fees  involve  payments  in  respect  of  mileage,  or  for  prolonged  attend- 
ance in  court. 

The  affidavit,  in  such  cases,  must  state  the  names  of  the  witnesses ; 
that  they  were  material  and  necessary,  or  believed  so  to  be,  under  the 
advice  of  counsel ;  the  number  of  days  they  actually  attended  in  court ; 
when  travel-fees  are  paid,  the  fact  that  they  travelled  for  the  purpose 
of  attending  as  witnesses,  and  the  distance  which  they  travelled  {vide 
2  R.  S.,  653,  section  7) ;  the  place  of  residence  of  the  witness,  or,  if  sub- 
poenaed elsewhere,  or  at  a  temporary  residence,  the  place  where  he  was 
subpoenaed,  and  the  fact  of  such  temporary  residence,  should  also  ap- 
peal* ;  and,  when  a  witness  is  subpoenaed  out  of  the  state,  it  should  be 
shown  that  he  travelled  by  the  ilsual  and  nearest  route,  and  the  point 
where  he  crossed  the  state  line,  and  the  distance  thence  to  the  place  of 
trial,  must  be  given.  These  statements  must  be  full  and  specific,  and  also 
separate,  as  regards  each  witness.  See,  as  to  the  above  requisites,  Clarks 
vs.  Staring^  4  How.,  243 ;  SGhennerhom  vs.  Von  Voarst^  5  How.,  458 ;  1 
C.  R.  (N".  S.),  400;  Dowling  vs.  B^ish,  &^  How.,  410;  Moore  vs.  Cock- 
roft^  9  How.,  479;  Logan  vs.  Thomas^  11  How.,  160;  Wheeler  vs. 
Lozee^  12  How.,  446;  Raynes  vs.  Mosher^  15  How.,  216;  ToU  vs. 
Thomas^  15  How.,  315 ;  Hicks  vs.  Brennan^  10  Abb.,  304. 

When  a  party  seeks  an  allowance,  for  his  own  attendance  as  a 
witness,  the  affidavit  should  also  show  that  he  attended,  as  such,  and 
not  as  a  party.  See  above,  under  the  head  of  Wi/t'n^ses*  Feea^  and  de- 
cisions there  cited. 

When  witnesses'  fees  are  claimed,  for  attendance  before  commission- 
el's  in  a  foreign  country,  according  to  the  rates  there  allowed,  such  rates 
should  be  specified,  and  the  fact  that  they  are  there  allowed  by  law ; 
and  it  should  be  shown,  that  the  attendance  of  the  witnesses  could  not 
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have  been  compelled  without  such  payment.  Vide  Dunha/m  vb.  Sher- 
man, 19  How.,  572 ;  11  Abb.,  152. 

When  the  fees  of  witnesses  are  claimed,  who  were  not  actually  exam- 
ined upon  the  trial,  the  necessity  of  their  attendance,  and  the  reason 
why  they  were  not  called,  must  also  be  stated,  to  overcome  the  pre- 
sumption that,  not  having  been  examined,  they  were  not  necessary. 
Saynes  vs.  Masher,  15  How.,  216 ;  ToU  vs.  Thamaej  15  How.,  315 
(318) ;  Dawlmff  vs.  JSush,  6  How.,  410. 

It  is  not  essential  to  state  upon  the  affidavit,  that  the  fees  of  the  wit- 
nesses have  been  actually  paid,  provided  it  be  shown,  as  above,  that 
they  are  due,  and  properly  taxable.  But,  when  paid,  the  fact  had  be^ 
ter  always  be  stated. 

§  339.  Costs  of  Motion. 

Costs  may  be  allowed,  on  motion,  in  the  discretion  of  the  court  or 
judge,  to  an  amount,  not  exceeding  $10. 

And  they  may  be  so  allowed,  either  absolutely,  or  to  abide  the  event 
Section  315.  See  such  an  order  granted,  that  costs  to  each  party  abide 
the  event,  Outwater  vs.  Mayor  of  New  York,  20  How.,  213.  See  like- 
wise Ivea  vs.  Miller,  19  Barb.,  196. 

This  last  provision  was  inserted  upon  the  amendment  of  1857.)  It 
disposes  of  tlie  difficulty  previously  felt  upon  the  subject  See  Joknwn 
vs.  JiUitt,  7  How.,  485.  But,  whether  that  case  was  sustainable,  even 
before  the  amendment,  seems  doubtful.  It  seems  to  have  imposed  too 
strict  a  limit  on  the  discretion  of  the  court. 

Under  the  original  Code,  the  section  provided  for  no  costs  of  a  mo- 
tion, except  those  of  resisting.  Under  that  measure,  it  was,  however, 
considered  that  costs  might  be  imposed,  as  a  condition,  upon  relieving 
a  party  in  default  Vide  Rider  vs.  Deitz,  1  C.  R.,  82 ;  Anderson  vs. 
Johnson,  1  Sandf.,  713  ;  2  C.  R.,  96.  This  view  was,  however,  contro- 
verted, in  Bichmond  vs.  Russell,  1  C.  R.,  85 ;  and  Va/n  Wyck  vs.  AUi- 
ger,  3  How.,  292 ;  1  C.  R.,  68.  The  difficulty  was  removed  upon  the 
amendment  of  1849. 

Motion-costs,  are  not  taxable  by  the  clerk,  under  section  311,  and 
none  can  be  recovered,  unless  the  amount  be  specified  in  the  order,  or 
a  special  reference  be  made  to  the  clerk,  conferring  authority  upon  him 
in  this  respect.  Morrison  vs.  Ide,  4  How.,  304 ;  3  C.  R.,  27 ;  Ecker^cn 
vs.  Spoor,  4  How.,  361 ;  3  C.  R.,  70 ;  Mitchell  vs.  WesieroeU,  6  How., 
265 ;  affirmed,  6  How.,  311,  note ;  Nellis  vs.  De  Forest,  6  How.,  413; 
and  Bumside  vs.  Brown,  there  referred  to.  Van  Schaick  vs.  Winne,  8 
How.,  5.  See  also,  as  to  the  necessity  of  the  award  of  costs  being 
expressed  upon  the  order,  ChadwicJc  vs.  Brother,  4  How.,  383. 
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In  an  appeal  to  the  Court  of  Appeals,  taken  prior  to  the  Code,  costs 
of  motion  were  held  taxable,  under  the  old  practice.  Section  315  was 
not  rendered  retrospective,  by  the  supplemental  act.  Lyme  vs.  Ward^ 
1  Comst.,  531 ;  3  How.,  342 ;  1  C.  E.,  101 ;  7  L.  O.,  10.  See  also,  as 
to  the  costs  of  a  rehearing  in  an  old  case,  Yan  Wyck  vs.  AUigery  3  How., 
292 ;  1  C.  B.,  68.  See  likewise,  as  to  a  motion  to  dismiss,  Tlwnias  vs. 
Cla/rh^  5  How.,  375 ;  1  C.  R.  (K.  S.),  71.  Since  the  amendment  of 
section  469  in  1851,  however,  this  is  no  longer  the  case. 

But  the  costs,  on  an  application  for  a  mandcmiiLa^  have  been  held  to 
be  still  taxable,  under  the  old  fee-bill.  The  People  vs.  JEwen^  8  Abb., 
359,  note. 

That  the  only  costs  allowable,  on  appeals  fi*om  orders  to  the  general 
term,  are  motion-costs,  is  now  settled,  by  the  amendment  in  subdivision 
5  of  section  307.  Before  that  amendment,  there  was  considerable  dis- 
cussion on  the  subject.  See  above,  section  336,  subdivision  Appeals^ 
and  cases  there  cited. 

And  the  costs  on  such  an  appeal  have  been  held,  like  other  motion- 
costs,  to  rest  in  the  discretion  of  the  court.  Ives  vs.  Miller^  19  Barb., 
196.    And,  in  that  case,  were  ordered  to  abide  the  event. 

But,  as  regards  appeals  from  orders,  sustaining  or  overruling  a  de- 
murrer to  the  whole  pleading,  the  balance  of  authority  seems  to  be,  that 
either  a  trial-fee,  or  the  costs  of  an  appeal,  will  be  taxable,  aiid  not  the 
costs  of  a  motion.  See  above,  section  336,  subdivision  Trialrfee,  and 
cases  cited.  But,  where  the  demurrer  is  partial,  only  motion-costs  can 
be  allowed.    DrumiTKmd  vs.  Huaaon^  1  Duer,  633 ;  8  How.,  246. 

The  costs  of  a  motion,  for  a  new  trial,  upon  a  case  made,  are  now  tax- 
able, as  costs  of  an  appeal.  Before  the  last  amendment,  the  cases  were 
conflicting,  some  holding  a  trial-fee,  or  the  costs  of  an  appeal,  to  be 
taxable ;  others,  that  motion-costs  only  could  be  allowed.  See  above, 
section  336,  subdivision  Trial-fee^  and  cases  cited.  See  especially 
JackeU  vs.  Judd^  18  How.,  385,  as  to  the  costs  of  an  appeal  being  tax- 
able, xmder  the  wording  of  section  307,  subdivision  5,  prior  to  the  recent 
amendments. 

Another  controverted  point  has  been,  as  to  whether,  on  application 
for  judgment,  on  a  frivolous  pleading,  under  section  247,  a  trial-fee  is 
taxable,  or  whether  all  that  can  be  granted  is  the  costs  of  a  motion. 
The  weight  of  authority  seems  to  be  in  favor  of  the  latter  conclusion. 
See  same  section  and  same  subdivision,  and  cases  there  cited. 

But  the  dismissal  of  the  complaint,  for  want  of  prosecution,  is  clearly 
a  motion,  and  only  motion-costs  can  be  allowed.  TUUpaugh  vs.  Dick^ 
8  How.,  33. 

In  Thaniaa  vs.  Cla/rk^  however,  5  How.,  375 ;  1  C.  E.  (N.  S.),  71,  it 
was  considered  that,  on  a  motion  of  this  description,  no  costs  ought 
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properly  to  be  allowed,  section  315  being  only  applicable  to  collateral 
motions,  and  not  to  proceedings  in  the  direct  progress  of  the  suit.  See 
generally  Foster  vs.  Agasdz^  3  C.  R.,  150.  Except  that,  in  such  cases, 
when  the  motion  is  denied,  for  some  defect  of  papers,  or  irregularity, 
costs  of  denial  may  be  allowed.  Thomaa  ys.  Clark^  sttpra.  The  rule 
laid  dowji  in  that  case  seems,  however,  too  strict,  as  to  motions  in  the 
ordinary  progress  of  the  cause.  See  order,  for  costs  of  motion  for  change 
of  venue  to  abide  the  event,  Toll  vs.  CromweU^  12  How.,  79  (82).  The 
matter  is  one  eminently  resting  in  the  discretion  of  the  court. 

In  Thomas  vs.  Clark^  aupi^a^  it  was  considered  that,  the  judgment 
applied  for,  being  judgment  as  in  case  of  a  nonsuit,  the  law,  not  the 
court,  gave  the  costs.  In  TtUspauffh  vs.  Dtck^  both  ordinary  costs,  and 
costs  of  motion  were  allowed. 

Motion-costs  cannot  be  taxed,  in  respect  of  motions  made  in  the  ordi- 
nary progress  of  the  trial,  or  applications  for  judgment,  in  respect  of 
which  a  specific  fee  is  taxable.  Thus,  motion -costs  for  order  of  refer- 
ence, motion  to  confirm,  and  motion  for  judgment,  were  stricken  out 
of  the  costs  of  taking  judgment  by  default  in  foreclosure,  with  costs  of 
the  motion  to  strike  out.     Balding  vs.  Anthony^  13  How.,  301. 

The  general  rule  is  to  give  costs,  on  a  motion  to  set  aside  an  irregular 
proceeding,  when  successful.  Kellogg  vs.  Klocky  2  0.  R.,  28 ;  Beech 
vs.  Southworth^  6  Barb.,  173  ;  1  C.  R.,  99.  See  BUmchjard  vs.  Straii^ 
8  How.,  83  (86). 

Where  part  of  a  motion,  as  noticed,  is  granted,  and  part  refused,  costs 
will  not  usually  be  allowed  to  either  party.  Whipple  vs.  WiUiaTJU^  4 
How.,  28 ;  Corbin  vs.  St,  George^  2  Abb.,  465  ;  Steam  JV^avigation  Com- 
pany vs.  Weedj  8  How.,  49  (50) ;  Penfield  vs.  WkUe,  8  How.,  87  (88); 
McKemie  vs.  Ha^kataff^  1  E.  D.  Smith,  75.  So  also,  as  to  cross-mo- 
tions, heard  together,  and  on  which  neither  party  is  completely  success- 
ful. Askins  vs.  Hearne^  3  Abb.,  184  (190).  Nor  will  costs  be  given 
to  either  party,  where  a  favor  is  granted  to  both.  Jones  vs.  United 
States  Slate  Company^  16  How.,  129  (185).  Where,  however,  a  party 
asked  too  much  in  his  notice,  costs  of  opposing  that  portion  of  it  to 
which  he  was  not  entitled,  were  given.    Smith  vs.  JbneSj  2  C.  R.,  33. 

And,  when  the  defendant  made  two  motions  for  relief,  obtainable  by 
one,  costs  of  opposing  were  allowed.  Mitchell  vs.  WesteroeUy  6  How., 
265  ;  affirmed,  6  How.,  311,  note. 

And,  if  allowed  to  the  prevailing  party,  costs  in  such  a  case,  should 
be  confined  to  the  costs  of  one  motion.  Momfager  vs.  JBomfager^  6 
How.,  13 ;  1  C.  R.  (N.  S.),  180. 

Where  costs  are  omitted  to  be  asked  for  in  the  notice  of  motion,  they 
cannot,  it  seems,  be  given,  nor  are  they  within  the  common  notice  of 
application  for  further  relief.    Northnip  vs.  Va/n  Dusen^  5  How.,  184 ; 
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8  C.  B.,  140 ;  Saratoga  and  Washington  Railroad  Ccmpanfy  vs.  McCoy ^ 

9  How.,  339  (341). 

Where  a  party  asks  costs  against  his  opponent,  without  any  founda- 
tion, he  will  be  charged  with  costs  of  the  motion,  though  otherwise  he 
would  not.  WeeTc^  vs.  Southwicky  12  How.,  170 ;  BattershaU  vs.  DaviSj 
23  How.,  383. 

A  notice  of  motion  cannot  be  so  countermanded  by  the  party  giving 
it,  as  to  deprive  the  opposite  party  of  the  right  of  attending  on  the  day 
specified,  and  having  the  motion  dismissed  with  costs.  Hates  vs.  Jam€Sy 
1  Duer,  668. 

§  340.  Costs  on  Settlement  Before  Judgment. 

Under  section  322,  taxable  costs  only,  are  demandable  upon  the  set- 
tlement, before  judgment,  of  any  of  the  actions  mentioned  in  section  304. 

This  includes,  as  a  general  rule,  the  whole  class  of  common-law 
actions,  in  which  the  right  to  costs  follows  the  judgment,  as  of  course. 

But,  in  others,  i.  e,j  the  whole  class  of  suits  in  equity,  the  costs  on  a 
settlement,  rest,  in  like  manner  as  costs  in  the  cause,  in  the  discretion 
of  the  court. 

There  is  an  evident,  and  still  uncorrected  error,  in  the  wording  of  the 
latter  part  of  the  section.  !N'o  rates  are  prescribed  by  section  304.  It 
is  clear  that  the  legislature  intended  to  refer,  in  this  connection,  to  sec- 
tion 307,  by  which  they  are  in  fact  prescribed.  Vide  dictum^  in  WU- 
son  vs.  AOen^  4  How.,  54 ;  2  C.  R,  26. 

The  questions,  as  to  a  discontinuance,  and  the  inability  of  a  plaintiff 
to  discontinue,  without  payment  of  the  defendant's  costs,  have  been 
already  fully  considered,  and  the  decisions  in  point  cited,  in  book  YIH., 
chapter  IV.,  section  184. 

Those,  as  to  the  different  allowances  under  section  307,  and  the  peri- 
ods at  which  the  right  to  them  respectively  accrues,  have  been  above 
treated  of,  in  section  386,  in  which  the  scale  of  costs  is  considered. 

On  a  tender  or  settlement  before  judgment,  of  cases  falling  within  Uie 
scope  of  section  308,  not  merely  the  usual  costs,  but  also  one  half  of 
the  statutory  allowance  may  now  be  claimed.  See  above,  section  337, 
subdivision  Tender  or  Settlement, 

A  discontinuance,  before  the  first  day  of  term,  saves  the  costs  of  that 
circuit,  which  cannot  then  be  demanded.  Brew  vs.  Coinstockj  17 
How.,  469.  See  also  Latha/m  vs.  Bliss^  6  Duer,  661 ;  13  How.,  416. 
But  not  so,  if  postponed  until  the  cause  is  reached.  Forbes  vs.  Locke^  8 
How.,  218. 

And,  if  the  discontinuance  is  obtained,  without  notice  to  the  adverse 
attorney,  or  entry  of  any  order,  the  party  will  still  remain  liable  for 
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subsequent  costs,  till  the  fact  is  made  known.  Pilger  vs.  Gcw^  21 
How.,  155  ;  12  Abb.,  2M. 

The  attorney  may  claim  all  costs  incurred,  before  sesvice  of  the  order 
of  discontinuance.    Hall  vs.  LindOy  8  Abb.,  341. 

After  a  new  trial  has  been  granted,  on  pa3rment  of  costs  by  the  plain- 
tiff, the  latter  will  not  be  allowed  to  discontinue,  while  the  amount 
of  such  costs  is  in  dispute  and  unpaid.  North  vs.  Sargeant^  14 
Abb.,  223. 
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PKELIMINARY  NOTE, 

In  the  fonns  subjoined,  dates  arc  left  blank,  the  names  of  persons  indicated  bj 
capital  letters,  and  names  of  places,  either  so  indicated  or  left  in  blank. 

When  the  form  is  of  general  applicability,  capable  of  being  used  by  cither  of 
the  parties,  or  for  more  than  one  purpose,  mutatis  mutandis,  such  portions  of  it 
as  consist  of  convertible  terms  are  distinguished  by  italics. 

The  enclosing  of  n  clause,  or  part  of  a  clause,  in  parentheses,  without  breaking 
the  continuity  of  the  sentence,  signifies  that  the  use  of  the  precise  words  em- 
ployed is  not  universal,  but  may  require  adaptation  to  the  circumstances  of  the 
particular  application  or  proceeding. 

Directions  for  the  insertion  of  allegations,  to  tlie  effect  specified  in  the  direc- 
tion, without  prescribing  the  exact  form  of  words  to  be  employed,  are  distin- 
piished  by  brackets,  the  sentence  in  these  cases  being  broken,  and  a  fresh  line 
being  commenced  on  giving  the  directions. 

The  title  of  the  cause  should  be  prefixed  to  every  paper.  That  title  consists 
of  the  style  of  the  court,  and  the  names  of  the  parties.  In  the  Supreme  Court, 
the  name  of  the  county  of  venue  should  be  subjoined  to  the  former. 


FORMS  OF  GENERAL  APPLICATIOK 

L 
NOTICE  OF  MOTION. 

VoL  I.,  §  76  (a). 

Supreme  Court, 

County  of  X. 


A.  B. 

vs, 
C.   D. 


Take  notice,  that  upon 
(the  pleadings  and  proceedings  in  this  action,  and  the  affidavit,  of  which  a  copy 
is  herewith  served  upon  you,) 

this  court  will  be  moved  on  the  part  of  the  plaintiff,  at  a  special  term  thereof, 
to  be  holden  at  the  (specify  place),  on  the  first  Monday  of  next,  at  the 

sitting  of  the  court,  or  as  soon  thereafter  as  counsel  can  bo  heard,  that 

[Here  state  particulars  of  the  order  or  relief  to  bo  applied  for. 
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N.  B.  When  the  motion  is  to  set  aside  any  proceeding,  on  the  gromid  of 
irregiilaritj,  the  irregularity  complained  of  must  be  specified  on  the  &oe  of  the 
notice.] 

Or  for  such  further  or  other  order  or  relief  as  may  be  just. 

[If  costs  are  applied  for,  add]  and  that  the  defendant  may  be  ordered  to  pay 
the  costs  of  this  motion. 

Dated  this  day  of  1863. 

A.  B.,  Attorney  for  Plauniiff, 

To  C.  D.,  Esq.,  Attorney  for  Defendant, 

N.  B.  If  the  motion  be  made  to  a  judge,  as  such,  and  not  to  the  courts  vaiy 
thus: 

A  motion  will  be  made  on  behalf  of  the  plaintiffs  to  the  Hon.  £.  F.,  a  judge 
of  this  court,  at  his  chatAbcrs,  at,  &c. 

Or,  To  one  oi  ih^  justices  of  this  court,  at  their  chambers  at^  &c. 

The  statement  of  the  date  and  hour  of  making  the  motion  may  also,  if  thought 
better,  be  made  specific,  instead  of  general,  as  in  the  form  given. 


n. 

ORDER  TO  SHOW  CAUSE. 

YoL  L,  §  Y6  (&).   Rule  39. 

Title,  &c. 
On,  &C. 

E ^escribe  the  papers  on  which  the  motion  is  made.] 
t  the  defendant  or  his  attorney  show  cause  before  me  at  my  chambers  at,  ^ 
(Or  before  one  of  the  justices  of  this  court,  at  a  special  term,  to  be  holden 
at  ) 

on  the  day  of  instant,  at  o^clock  in  the  forenoon^  why,^ 

[Here  state  nature  of  order  or  relief  applied  for,  as  thus : 
Why  he,  the  said  defendant,  should  not  be  restrained  from.  &c,  :  or, 

should  not  be  directed  to,  &c,  :  or,  why  an  order  should  not  be  made 

that,  &c.] 
Dated  this  day  of  1863. 

(Judge's  aignatore.) 


m. 

PETITIOK 

Vol  I.,  §  n  (6). 

Title,  &c 

Or,  if  not  presented  in  a  pending  action,  entitle  thus : 
In  the  matter  of,  iSrc. 

S State  short  particulars  of  matter  in  which  such  petition  is  presented.] 
?o  the  Supreme  Court  of  the  State  of  New  York. 
SOr,  if  presented  to  any  other  courts  or  to  an  individual  judge  or  ofiBceri 
ress  petition  accordingly.] 
The  petition  of  A.  B.  (the  above  named  plaintiff)  respectfully  showeth. 
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[Or,  if  the  petition  is  presented  by  a  party  standing  in  any  particular  capacity 
as  regards  the  application,  such  as  that  of  receiver,  creditor  of  a  lanatic,  or  tho 
like,  describe  him  accordingly.] 
That,  &c. 

[Here  allege,  with  perspicuity  and  with  suiBcient  detail,  such  facts  as  are 
necessary  to  show  the  nature  of  the  relief  applied  for,  and  to  substantiate  the 
petitioner's  title  or  claim  to  that  relief.] 

Your  petitioner  therefore  prays  that — 

[Here  state  the  nature  of  the  order  applied  for,  in  the  terms  in  which,  if 
granted,  it  is  intended  to  be  taken,  in  the  same  manner  as  on  iraming  the  prayer 
of  a  complaint,  or  the  demand  of  relief  in  a  notice  of  motion.] 

Or  that  such  further  or  other  order  may  be  made,  or  relief  granted  to  yonr 
petitioner,  in  the  premises,  as  may  be  just. 

(A.  B.,  signature  of  Petitioner.) 

Witness,  C.  D. 

The  petitioner  must,  in  all  cases,  sign  in  the  presence  of  a  witness. 
Add  verification  and  proof  as  follows : 

VEETFICATION  BY   PETmONEB. 

County  of  ss.  A.  B.,  the  above  named  petitioner,  being  duly 

Bwoni,  deposes  and  says,  that  he  has  read  the  foregoing  petition  by  him  sub- 
scribed, and  knows  the  contents  thereof;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  arc  therein  stated  on  information  or 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Sworn,  <kc. 

(A.  B.,-  Petitioner's  signature.) 

PROOF  BY  WTTNKSS. 

County  of  ss.  C.  D.,  of  <fec.,  being  duly  swonii 

deposes  and  says  that  A.  B.,  in  the  foregoing  petition  named,  did  on  the 
day  of  duly  sign  the  same  petition  in  the  presence  of  this  deponent 

(C.  D.,  Witness's  signature.) 
Sworn  to  before  me,    ) 
this        day  of         J 

(E.  R,  signature  of  Commissioner  of  Deeds.) 

If  the  application  on  such  petition  be  not  ex  parte^  serve,  with  it,  upon  tho 
adverse  party,  a  notice  of  motion  in  the  usual  form,  stating  it  to  be  grounded 
^*  on  tho  petition  served  herewith,'^  and  that  the  order  moved  for  will  bo  ^  that 
the  prayer  of  the  said  petition  be  granted,  and  that,"  Sec,  proceeding  with  the 
nsual  demand  of  the  particular  relief  sought 


IV. 
ORDER.  , 

Vol  L  §  79  (J). 

At  a  general  term  of  the  Supreme  Court  of  the  State  of  New  York,  held  at 
(the  City  Hall  of  the  City  of  Brooklyn^  in  the  County  of  Kings\  on  tho 
day  of  9  in  the  year  of  our  Lord,  1863. 

Present,  Hon.  A.  B.,  1 

C.  D.,  >  Justices. 
B.F.,) 
Subjoin  or  prefix  title  of  the  caose. 
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Or  tbuB,  more  shortly : 

Supreme  Courts 

City  and  County  of  New  York, 


A.   B. 
C.  D. 


Special  Term. 
(Date). 


Present, 
Hoiu  Q.  H., 

Justice. 

On  reading  and  filing  (the  annexed  notice  of  motion  and  affidavits),  and  after 
hearing  Mr.  R.,  of  counsel  for  the  plaintiffs  in  support  of  the  said  motion,  and 
Mr.  S.,  of  counsel  for  the  defendant ^  in  opposition  thereto,  It  is  ordered  that — 

[State  order  as  made,  using  the  imperative  mood  throughout.] 

ORDER    OK    DEFAULT. 

If  the  order  be  taken  by  default,  the  preliminary  statement  may  be  thus 
framed : 

On  reading  and  filing  (the  annexed  notice  of  motion)  and  proof  of  service 
thereof  upon  the  dffendant^  and  on  motion  of  Mr.  R.,  of  counsel  for  the  plaintiffs 
the  defendant  having  been  first  called  in  court,  and  not  appearing  to  oppose.  It  is 
ordered — 

(N.  B. — In  this  case,  the  order  taken  must  correspond  precisely  with  the  notice 
of  motion,  unless  otherwise  directed  by  the  judge  who  grants  it<.  The  counsel 
who  has  taken  the  default  must  ba  careful  to  indorse  his  name  on  the  paper 
containing  the  proof  of  service.     Rule  55. 

CHAMBER    ORDERS. 

No  Special  preface  is  necessary  in  the  case  of  a  chamber  order,  beyond  the 
mere  title  of  the  cause. 

NOnCE    OF    SETTLEMENT. 

If  the  order  is  made  upon  a  contested  hearing,  and  requires  to  be  sctticd  by 
the  judge  who  made  it,  serve  copy  of  proposed  form  upon  the  adverse  party, 
with  a  notice  indorsed  upon  it,  as  follows  : 
Title, 

Take  notice,  that  the  order  of  which  the  within  is  a  copy,  will  be  presented  for 
settlement  to  the  Hon.  A.  B.,  the  justice  who  made  the  same,  at  the  chambeis  of 
this  court,  on  the  day  of  instant,  at  a.  m. 

Dated, 

C.  D.,  Plaintiff  *t  Attorney. 

To  E.  F.,  Defendant's  Attorney. 

SUBSEQUENT  PK0CEEDING8. 

When  finally  settled,  obtain  the  judge's  signature  to  the  form,  as  approved  by 
him,  or  to  a  fair  copy,  if  necessary. 

When  made  at  special  term,  the  judge  either  indorses  or  subjoins  a  direc- 
tion that  the  order  be  entered.     If  at  chambers,  he  merely  affixes  his  signature. 

See  text  for  directions  as  to  entry  and  service. 
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V. 

PKOOF  OF  SEEVICE  OF  PAPER. 

Yol.  I.,  §  66  (pasnm). 
N.  B. — Not  applicable  to  service  of  process. 

AFFIDAVIT. 

Tide,  &c. 

A.  B.,  o^  (fee,  being  duly  sworn,  deposes  and  says  that,  on  the 

day  of  at  he  served  a  copy  of 

jThe  within  notice  of  motion  and  affidavit ;  or, 

The  notice  of  motion  and  affidavits  hereunto  annexed ;  or, 

The  answer  of  the  defendant  in  this  action  ; 

Or  otherwise,  describing  the  paper  served  with  sufficient  certainty] 
npon  E.  F.y  the  attorney  for  the  defendant  in  this  action. 

Continue  affidavit  as  follows,  in  the  diftercnt  cases  indicated. 

Wlien  service  is  made  personally  upon  the  attorney ^ 

By  delivering  the  same  to  the  said  E.  F.  personally  at,  <kc.  (describe  the  place  of 
service),  and  leaving  the  same  with  him. 

If  on  a  clerk, 

By  delivering  the  same  to  a  clerk  of  the  said  E.  F.,  at  his  office,  at,  &c.,  the  said 
E.  F.  being  absent  at  the  time,  and  leaving,  d:c. 

If  on  a  person  in  charge. 

By  delivering  the  same  to  a  person  in  charge  of  the  office  of  the  said  E  F.,  at, 
(fee,  the  said  E.  F.  oeing  absent  at  the  time,  and  leaving,  <fec. 

If  left  in  a  conspicuous  place. 

By  leaving  the  same  in  a  conspicuous  place  in  the  office  of  the  said  E  F.,  at,  <fec., 
no  person  being  in  such  office  at  the  time,  between  the  hours  of  six  in  the  morn- 
ing and  nine  in  the  evening,  to  wit,  at  or  about  the  hour  of  in  the  fore- 
noon (or  afternoon)  of  the  day  aforesaid. 

If  on  the  attorney  at  his  residence, 

By  leaving  the  same  at  the  residence  of  the  said  E.  F.,  at  No.  street,  in 

the  city  of  with  a  person  of  suitable  age  and  discretion,  he,  this  deponent, 

having  previously  called  at  the  office  of  the  said  E.  F.  at  No. 

street,  in  the  said  city,  in  order  to  serve  the  same,  and  such  office  not  being  open 
at  the  time,  so  as  to  admit  of  such  service.  * 

If  the  service  be  upon  the  party,  vary  thus : 

Alter  the  first  allegation  as  under :  "  upon  the  above-named  G.  II.,  known  to 
him,  this  deponent,  to  be  the  defendant  (or,  one  of  the  defendants)  in  this 
action." 

If  the  service  be  by  leaving  the  copy  at  the  party* s  residence^ 

Conclude  as  under : 

By  leaving  the  same  at  the  residence  of  the  said  G.  H.,  at,  d?c. 

[As  in  form  for  service  at  attorney's  residence,  but  omitting  the  last  clause  in 
that  form,  as  to  the  attempted  ser\'ice  at  the  attorney's  office,  and  adding,  b^ 
tween  the  hours,  <$bc,  as  in  form,  where  paper  left  in  a  conspicuous  place.] 
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ADMnnoN. 

Or  the  necessity  of  the  above  proof  may  bo  saycd,  by  taking  from  the  party  or 
attorney  served,  an  admission,  indorsed  upon  the  original  paper,  a  copy  of  wnich 
is  served,  thus,  or  to  the  same  effect : 

''  Due  and  timely  service  of  a  notice,  of  which  the  within  is  a  copy,  is  hereby 
admitted." 

Date  and  signature. 

When  si^ed  by  the  attorney,  no  further  proof  will  be  necessary.  If  by  the 
party,  his  signature  must  be  proved  by  affidavit,  before  a  default  can  be  taken 
grounded  on  such  admission. 

BEBYICE  TO  BEING  INTO  CONTEMFT. 

If  service  be  made  upon  the  party,  of  a  paper,  tending  to  bring  him  into  con- 
tempt, add  the  following,  at  the  close  of  the  affidavit  proving  it : 

And  deponent  further  saith  that,  at  the  time  of  service  of  such  copy  upon  the 
said  G.  H.,  as  aforesaid,  he  produced  and  exhibited  to  the  said  G.  H.  the  origi- 
nal of  the  same  order,  with  the  signature  of  the  Hon.  L.  AL,  a  justice  of  this 
court,  affixed  thereto. 

Or,  where  the  order  has  been  entered  at  special  term,  state  that  he  pro- 
duced, (fee. 

an  official  copy  of   the  same  order,  duly  certified  to  be  correct,  by  0.  P., 
clerk  of  the  county  of  ,  in  whose  office  the  said  order  hath  been  duly 

entered,  with  the  certificate  of  the  said  clerk  at  the  foot  thereof. 

When  Service  by  Mail. 

Conclude,  after  preliminary  statement,  thus : 

By  enclosing  the  same  in  a  letter,  addressed  to  the  said  £  F.,  at  [state  esaei 
direction]  the  place  of  residence  of  the  said  £.  P.,  and  depositing  the  same,  so 
addressed  as  aforesaid,  in  the  post-office  of  the  town  of  W.,  the  place  of  residence 
of  C.  D.  {attorney  for  the  plaintiff  in  this  action),  the  person  making  such 
service,  between  which  places  there  is  a  regular  communication  by  mail,  and 
paying  the  postage  thereon. 

N.  B. — For  form  of  proof  of  service  by  publication,  when  admissible,  see 
below,  under  the  head  of  Summoni, 

See  also,  under  same  head,  as  to  proceedings  under  the  statute  of  1853,  authori- 
zing substituted  service  in  certain  cases.  The  form  of  certificate  there  given,  in 
relation  to  service  of  summons,  is  easily  adaptable,  should  occasion  happen. 


VL 

ORDINARY  NOTICE  ON  PAPERS  SERVED.     . 

Indorse  as  follows,  after  title  of  cause : 
Sir, 

Please  take  notice  that  the  within  is  a  copy  of 
^  the  answer  of  the  defendant  in  the  above  entitled  action;*'  or, 

''  An  order  this  day  made  in  the  above  entitled  action,  and  of  the  affidavits 
on  which  the  same  was  granted." 
Or  otherwise,  as  the  case  may  be,  correctly  describing  the  paper. 

Yours,  Apc. 
A  B.,  Plaintiff^i  Attorney 
To  C.  D.,  Esq.,  Defendant's  Attorney.  (Add  address  and  date.) 
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N.  6. — ^This  form,  or  something  aoalogons  to  it,  ib  in  general  use,  and  is,  there- 
fore,  advisable  in  all  cases. 


VIL 

JUSTIFICATION  OF  SURETIES,  ON  UNDERTAKINGS  OF 

WHATEVER  NATURE. 

VoL  I.,  §  69. 

AFFiDAyrr  to  be  annexed  to  undebtaxino. 

County  of 

A.  B.,  one  of  the  sureties  named  in  the  foregoing  undertaking,  being  dulj 
sworn,  deposes  and  says,  that  he  is  a  resident  and  householder  (or,  freeholder,) 
within  the  State  of  New  York,  and  is  worth  the  sum  of  ,  over  and  above 

all  debts  and  responsibilities  which  he  owes  or  has  incurred,  and  exclusive  of 
property  exempt  from  execution. 

Sworn,  <fec 

Or,  if  both  sureties  join  in  one  affidavit,  vary  accordingly. 

ACE3T0WLEDOMENT. 

County  of  ss. 

On  the  day  of  186  .     Before  me  came  A.  B.  and  C.  D.,  known 

to  me  to  be  the  same  persons  described  in,  and  who  executed  the  foregoing  under- 
taking, and  severally  acknowledged  that  they  executed  the  same. 

L.  M.,  Commissioner  of  Deeds. 

See  rule  9  (7l)  of  Supreme  Court 

The  form  of  acknowledgment  is,  of  course,  variable  by  the  commiBsioner, 
according  to  the  circumstances. 

EXCEFTIOKS  BY  ADYEBSE  PABT7,  IF  TAKEN. 

On  Arrest, 
VoL  L,  §  81 

Title,  <fcc 

To  the  Sheriff  of  the  County  of  X. 

Take  notice,  that  the  plaintiff  does  not  accept  the  bail  put  in  by  the  defendant 
in  this  action. 

Dated,  d?c. 

On  Other  Undertakinge, 

Title,  (fee 
Sir, 

Take  notice,  that  the  plaintiff  excepts  to  the  sufficiency  of  the  defendants 
sureties  on  the  undertaking  £riven  by  him,  on,  &c.  (describe  nature  of  undertak- 
ing), in  this  action. 
Dated, 

A  B.,  Plaintiff's  Attorney. 

To  C.  D.,  Esq.,  Defendant' s  Attorney. 
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NOTICE  OF  JtrSTIFICATION. 

On  Arrest, 

Vol  I.,  §  87. 

Title,  &c. 

Take  notice,  that  the  bail  for  the  defendant  in  this  action  will  attend  and 
JQstify,  before  the  Hon.  L.  M.,  a  justice  of  this  court  (or,  before  O.  R.,  £sq.y 
County  Judge  of  the  County  of  W.  ),  at^  &c  (specify  place,) 

on,  &c,  (specify  date,)  at,  &c.,  (specify  hour.) 
Dated,  &c, 

C.  D.,  De/endanfs  Attorney. 
To  A.  B.,  Esq.,  Plainttf*8  Attorney, 

Or,  where  other  Bail  justify,, 

Take  notice,  that  A.  B.,  of  <fec.,  and  C.  D.,  of  &c. 

(give  residences  in  full),  named  in  the  undertaking,  of  which  a  copy  is  herewith 
served  upon  you,  will  attend  and  justify  as  bail  for  the  defendant  in  this  action 
before  &c,  (as  in  last.)     • 

A  substituted  undertaking  should  accompany  this  notice.    See  Code,  §  193. 

On  Other  Undertakings, 

Take  notice,  that  the  sureties  named  in  the  undertaking  given  on  the  part  of 
the  defendants  on  &c.  (describe  the  nature  of  the 

undertaking),  will  attend  and  justify  before  dsc,  (as  in  above). 


vm. 

AFFroAvrrs  and  acknowledgments. 

The  ordinary  forms  of  jurat,  and  acknowledgment,  before  a  commissioner  of 
deeds,  are  given  in  the  foregoing,  and  do  not  need  repetition. 

The  following  may,  however,  be  useful  in  special  cases,  without  professing  to 
give  forms  for  every  occasion  which  may  possibly  occur. 

JCTRAT  AKD   CERTIFICATE,   ON    AFFIDAVIT  TAKEN  BEFOBE  JUDGE  OF  A 

FOREIGN  COURT. 

Vol  I.,  §  27  (2  E.  S.,  398,  §  25). 

Jurat. 
Province  of  Canada, ) 
City  of  Toronto,  ss.  f 

I,  A.  B.,  judge  of  the  Court  of  Common  Pleas,  one  of  the  superior  courts  of 
law  in  the  province  of  Canada,  a  court  having  a  seal,  do  hereby  certify  that,  on 
the         day  of  ,  at  the  city  of  Toronto,  afores^ud,  the  foregoing  affidavit 

was  taken  and  sworn  to,  before  me,  by  G.  H.,  the  deponent  above  named. 

As  witness  my  hand,  this         day  of  ,  186^. 

A.  B.,  Judge  of  Court  of  Common  Pleas. 
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CEBTIFIGATE, 

I,  C.  D.,  clerk  of  the  aforesaid  Court  of  Common  Pleas,  do  hereby  certify  that 
the  signature  of  A.  B.,  to  the  foregoing  certificate,  is  the  genuine  sig- 
[l.  8.]     nature  of  him  the  said  A.  B. ;  that  the  Court  of  Common  Pleas,  above- 
named,  is  one  of  the  courts  of  superior  jurisdiction  at  law,  in  the  pro- 
vince of  Canada,  and  has  a  seal ;  that  the  said  A.  B.  is  a  judge  and  member  of 
said  court,  and  that  the  seal  hereto  affixed  is  the  seal  of  the  same  court. 

Given  at  Toronto,  under  the  seal  of  the  said  court,  this  day  of  , 

1863. 

C.  D.,  Clerk  of  the  said  Court 

ACKNOWLEDGMENT  BEFOBE  UNITED  STATES  CONSUL  FOB  A  FOBEION  POET. 

Vol  L,  §  27. 
Port  of  A.,     ) 
Kingdom  of  B.  ) 

I,  L.  M.,  consul  of  the  United  States  for,  and  resident  at  the  port  of  A.,  in 
the  kingdom  of  B.,  do  hereby  certify  that  on  the         day  of  ,  1863, 

personally  appeared  before  me  X.  Y.,  known  to  me  to  be  the  person  described  in, 
and  who  executed  the  foregoing  instrument,  and  acknowledged  to  me  that  he  exe- 
cuted the  same. 

As  witness  my  hand  and  seal  of  office,  this        day  of  ,  1863. 

L.M. 

[l.  8.] 


PRELIMINAKIES  TO  ACTION  IN  CERTAIN  CASES. 

IX. 

APPLICATION  FOR  LEAVE  TO  SUE  A  LUNATIC. 

ToL  L,  §  45  ( 
PETITION. 

In  the  matter  of  A.  B.  a  lunatic  (or  idiot,  or  habitual  drunkard,  as  the  case 
may  be). 
To  the  Supreme  Court  of  the  State  of  New  York : 

Or,  if  addressed  to  any  other  court,  state  title  correctly. 

The  petition  of  C.  D.,  a  creditor  of  the  said  lunatic  (or  state  any  other  capa- 
city in  which  the  applicant  stands),  respectfully  showeth — 

That  the  said  A.  B.  is  a  (lunatic)  duly  found  to  be  such,  on  the        day  of 

,  under  a  commission  issued  out  of  this  court ;  and  tliat,  by  order  of 

this  conrt^  E.  F.  has  been  appointed  and  now  acts  as  committee  of  the  person 

and  estate  of  the  said  (lunatic),  and  has  possessed  himself  of  and  now  holds  such 

estate. 

That,  at  the  time  of  his  aforesaid  lunacy,  the  said  A.  B.  was  and  is  now  in- 
debted to  your  petitioner  in  the  siun  of  $  for 

[Uere  state  particulars  of  indebtedness,  sufficient  to  satisfy  the  court  that  it  is 
bona  fide  and  subsisting]. 

That  your  petitioner  has  applied  to  the  said  E.  F.,  committee  of  the  said 
(lunatic),  as  aforesaid,  for  payment  of  his  aforesaid  debt,  out  of  the  estate  of  the 
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•aid  A.  B.,  in  the  hands  of  him,  the  said  £.  F.,  but  he,  the  said  E.  F.,  has  declined 
to  pay  the  same. 

[Here  state  gronnds  assigned  by  committee  for  his  refasal.] 
That  jouT  petitioner  has  fullj  and  fiiirly  stated  to  G.  H.,  connsellor-at-law,  his 
counsel  in  this  matter,  the  nature  and  grounds  of  his  aforesaid  claim  against  the 
said  (lunatic),  and  is  advised  by  his  said  counsel,  and  verily  belieres  that  he  has  a 
good  and  substantia]  claim  on  the  merits  against  the  said  lunatic,  enforceable 
against  his  estate,  in  the  hands  of  the  said  £.  F. 

Your  petitioner,  therefore,  prays  that  the  said  E.  F.  be  ordered  to  pay  , 
the  debt  of  your  petitioner  out  of  the  estate  of  the  said  A.  B.,  or  that 
it  be  referred  to  some  competent  person,  to  be  appointed  by  this  court, 
to  examine  into  the  nature  and  justice  of  your  petitioner's  aforesaid 
claim  against  the  said  lunatic,  and  to  report  to  this  court  thereon,  and 
as  to  whether  the  same  ought,  or  ought  not  to  be  paid  out  of  his  estate 
in  the  hands  of  the  said  £.  F.  Or  that  the  petitioner  be  allowed  to 
bring  an  action  against  the  said  lunatic,  for  enrorcement  of  his  aforesaid 
claim,  and  that  this  court  will  give  such  directions,  and  grant  your  pe- 
titioner such  further  or  other  relief  in  the  premises  as  may  be  just 

The  above  form  is  applicable  to  the  case  of  a  simple  indebtedness,  sought  to  be 
enforced  against  the  lunatic. 

Where  the  cause  of  action  is  of  a  more  complicated  description,  the  all^ations 
as  to  the  nature  of  the  petitioner's  claim  must  be  varied  accordinglj.  It  must 
appear,  by  proper  averments,  what  is  the  nature  of  the  controversy,  what  the 
nature  of  the  relief  sought  against  the  lunatic,  and  that  the  claim  for  such  relief 
is  meritorious.  Each  case  will  of  course  depend  upon  its  own  special  cir- 
cumstances. 

Where  the  lunatic  is  a  mere  formal  party,  the  allegations  may  be  shorter. 
Application  to  the  committee  need  not  be  aUeged,  nor  need  the  statement  as  to 
merits  be  made*  It  will  be  sufficient  to  show  the  circumstances  under  which 
such  lunatic  is  sought  to  bo  joined,  and  that  no  personal  claim  is  made  against 
him. 

And  the  prayer  need  only  be  that  the  petitioner  be  allowed  to  make  the  luna- 
tic a  party  to  such  action ;  the  prior  portions,  as  to  payment  or  a  reference,  being 
omitted. 


APPLICATION  OF  EECEIVER  FOR  LEAVE  TO  SUE. 

Vol  I.,  §  45  (c). 
PETITION. 

Title  and  formal  commencement,  as  in  last  form. 

If  the  receiver  be  appointed  in  a  matter,  and  not  in  a  pending  suit,  prefix  the 
title  of  that  matter. 

If  the  contrary,  then  prefix  the  title  of  the  suit  under  which  he  acts. 

Allege  and  pray  as  follows : 

That  by  an  order  of  this  court  (or,  if  another,  state  the  name  of  the 

court),  made  in  the  above-entitled  action  (or  matter),  on  the  day 

of        ,  your  petitioner  was  appointed  receiver  of,  &c 

rHere  state  exact  particulars  of  the  petitioner's  receivership,  in  conformity 
with  the  order  for  his  appointment] 
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an^  »ccarity  has  been  duly  given  by  yonr  pclitioner,  and  his  appointment  as 
snch  receiver  has  been  duly  perfected,  pursuant  to  such  order,  and  he  has  since 
acted,  and  now  acts,  in  the  trusts  of  such  receivership. 

That  amongst  the  debts  to  be  collected  by  your  petitioner  under  the  trusts  of 
his  said  receivership,  is  a  debt  duo  to  the  said  A.  B.  from  C.  D.,  of,  <&c.,  for 

[llerc  state  particulars  of  debt,  or,  if  convenient,  they  may  be  referred  to,  as 
annexed  in  a  schedule  to  the  petition]. 

That  your  petitioner,  as  such  receiver,  has  made  application  to  the  said  0.  D. 
for  payment  of  the  said  debt,  so  due  from  him,  as  aforesaid,  but  tlie  said  0.  D. 
has  refused  to  pay  the  same,  and  such  debt  still  remains  due  and  unpaid. 

That  your  petitioner  has  made  diligent  inquiry  in  relation  to  the  pecuniary 
standing  of  the  said  C.  D.,  and,  from  such  inquiry,  has  reason  to  believe,  and  does 
believ(},  that  the  said  C.  D.  is  solvent,  and  has  sufficient  available  property  to  pay 
the  said  debt,  and  that  the  same  debt  is  collectible,  and  payment  thereof  enforce- 
able, by  means  of  an  action  against  the  said  C.  D.,  if  permitted  to  be  brought 

Your  petitioner,  therefore,  prays  that  an  order  of  this  court  may  be 
made,  allowing  him,  as  such  receiver,  as  aforesaid,  to  commence  an 
action  in  this  court  (or,  in  one  of  the  courts  of  record  of  the  State 

of  New  York),  against  the  said  C.  D.,  for  collection  of  the  said  debt,  and 
to  continue  and  prosecute  the  same  as  he  may  be  advised,  or  that  such 
fuiiher  or  other  order  may  be  made  in  the  premises  as  may  be  just 

The  above  is  adapted  to  the  case  of  a  collectible  debt.  If  the  controversy  be 
of  A  different  nature,  the  allegations  and  prayer  must  be  varied,  according  to  the 
cii^uinstances  of  the  pase. 

It  may,  of  course,  be  competent  to  present  the  same  facts  by  way  of  affidavit, 
and  submit,  with  that  affidavit,  a  form  of  order,  similar  to  the  prayer  above  insert- 
ed ;  but  petition  seems  to  be  the  preferable  mode. 


XL 

APPLICATION  FOE  LEAVE  TO  SUE  A  RECEIVER. 

VoL  I.,  §  46  (c). 

Apply  by  petition  to  the  court  aa  above  directed. 

The  petition  should  state  the  claim  or  interest  of  the  applicant,  with  all  proper 
allegations  to  show  its  nature  and  existence. 

The  appointment  of  the  receiver  against  whom  the  action  is  intended  to  be 
brought,  or  whom  it  is  proposed  to  join,  as  a  necessary  party,  in  a  suit  brought  for 
any  other  purpose,  must  be  then  stated,  as  in  the  last  form. 

It  must  then  be  shown  that  the  suit,  proposed  to  be  brought,  involves  title  to 
property  covered  by  the  receivership,  or  questions  the  propriety  of  some  act  of 
the  receiver,  or  some  other  good  and  sufficient  reason  must  be  averred,  for  suing 
him  or  making  him  a  party  ;  and  it  must  also  be  alles^ed  that  such  intended  suit 
is  meritonons,  and  is  proposed  to  be  brought  under  the  a<.ivice  of  counsel.  (See 
.similar  allegations  in  torm  for  leave  to  bring  suit  against  a  limatic) 

And  the  prayer  should  be  that  the  petitioner  be  allowed  to  bring  an  action 
agiunst  the  receiver,  substantially  as  at  the  close  of  the  prayer  given  in  that  form. 

Vol.  n.— 62 
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xn. 

APPLICATION  FOR  LEAVE  TO  SUE  IN  FORMA  PAUPERIS. 

Vol  L,  §  45  (d). 
PETITION. 

Title  and  address  as  in  foregoing  fonns. 
The  petition  of  A.  B.  respectfallj  showeth, 

That  yoar  petitioner  is  desirous  of  bringing  a  sait  in  this  conrty  against  G.  D^ 
for 

j^ere  state  the  nature  of  the  suit  brought,  or  intended  to  be  brought]  * 
That  your  petitioner  is  not  worth  twenty  dollars,  excepting  the  wearing  appa- 
rel and  furniture  necessary  for  himself  and  his  family,  and  excepting  the  sabjecfc- 
matter  of  this  action,  of  which  your  petitioner  is  not  in  possession. 
(Omit  the  last  portion  of  the  sentence,  if  the  fact  be  otherwise.) 
That  your  petitioner  hath  a  good  and  meritorious  cause  of  action  against  Ute 
said  C.  D.,  as  he  is  advised  by  counsel,  and  belieycs  to  be  true ;  but  that,  by  rea- 
son of  his  poverty,  he  is  entirely  unable  to  commence  and  prosecute  the  intended 
action,  unless  he  is  permitted  to  do  so  as  a  poor  person. 

Your  petitioner  therefore  prays  that,  by  an  order  of  this  honorable  court,  he 
may  be  permitted  to  prosecute  the  said  action  therein  against  the  said  C.  D.,  as 
a  poor  person  ;  and  that  E.  F.  may  be  assigned  as  his  attorney  and  counsel  for  tjut 
purpose.  A  B. 

Usual  verification,  <&c.,  but  add,  at  close  of  verification,  as  follows : 
And  further,  that  he  has  not  in  his  possession,  or  within  his  power  or  control, 
sufficient  property  or  other  means,  over  and  aboVe  the  wearing  apparel  and  fur- 
niture actually  necessary  for  himself  and  his  family,  to  pay  the  ordinary  taxable 
fees  of  the  officers  of  this  court 

CBRTIFICATB  OF  C50UNSEL. 

I  certify  that,  at  the  request  of  the  above  petifipner,  I  hare  examined  the 
grounds  of  the  claim  set  forth  in  the  above  petition,  and  am  of  opinion  that  the 
said  petitioner  has  a  good  and  meritorious  cause  of  action  against  the  said  C.  D^ 
cognizable  in  this  court 

Date,  4&C.,  K  F.,  of  Counsel 

A  direct  order  may  be  applied  for  (see  below,  mutatis  mutandii)  ;  or,  as  ii 
more  probable,  the  court  may  direct  a  reference.    In  the  latter  case,  proceed  as 

follows  : 

ORDEB   OF  SEFEREKCE. 

On  reading  and  filing  the  petition  of  A.  B.,  duly  verified,  and  the  certificate 
of  £.  P.,  of  counsel ;  and  on  motion  of  £.  P.,  of  counsel  for  said  petitioner,  it  is 
ordered  that  it  be  referred  to  G.  H.,  Esq.,  a  counsellor  of  this  court,  to  examine 
into  the  circumstances  of  the  case  set  forth  in  said  petition,  and  to  report  whether, 
in  his  opinion,  the  said  petitioner  has  a  meritorious  cause  of  action  against  the 
said  C.  D.,  which  is  cognizable  in  this  court,  and  is  or  is  not  entitled  to  prose- 
cute the  same  as  a  poor  person,  pursuant  to  the  statute  in  such  case  made  and 
provided.  And  it  is  farther  ord(Sred  that,  if  the  said  referee  is  satisfied  that  such 
petitioner  is  entitled  to  prosecute  as  a  poor  person,  as  aforesaid,  and  has  reason- 
able grounds  for  bringing  an  action  in  this  court,  he  do  also  report  the  name  of  a 
suitable  pcisou,  to  be  assigned  as  his  attorney  and  counsel  to  prosecute  soch 
action. 
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BEPOBT  OF  BEFEBEB, 

Title,  Jb;c 

To  the  court 

L  the  undersigned,  the  referee  to  whom  it  was  referred,  by  an  order  of  this 
court,  made  the        day  of  ,  1862,  to 

[Here  insert  terms  of  order.] 
do  respectfully  report :  that  I  nave  examined  the  complaint  proposed  to  be  made 
by  the  said  petitioner,  and  am  of  opinion  that  the  said  petitioner  has  a  merito- 
»  rious  cause,  of  action,  which  is  cognizable  in  this  court,  and  has  reasonable 
grounds  for  bringing  an  action  therein  against  the  said  C.  D. ;  and,  further,  I  am 
satisfied,  from  the  proof  produced  before  me,  that  the  said  petitioner  is  entitled 
to  prosecute  such  action  as  a  poor  person. 

And  I  do  further  report  the  name  of  £.  F.  as  a  suitable  person  to  be  assigned 
as  attorney  and  counsel,  to  prosecute  such  action  on  behalf  of  the  petitioner. 

G.  M.,  Refaree. 

ORDER  TO  PROSECUTE   IN   FORMA   PAUPERIS. 

At  a  special  term  of  the  Court  of  held  in  and  for  the  coanty 

of  ,  at  the  ,  in  ,  on  the  day  of        ,  1863. 

Present: 

Hon.  T.  Z.,  Justice. 


On  reading  and  filing  the  petition  of  the  said  A.  B.,  and  the  report  of  G.  H., 
referee,  made  in  pursuance  of  an  order  of  this  court,  dated  the  day  of  , 

1862,  and  on  motion  of  E.  F.,  of  counsel  for  the  said  A.  B. — It  is  ordered  that 
the  said  A.  B.  be,  and  he  is  hereby,  admitted  to  prosecute  the  action  against 
C  D.,  in  the  said  petition  and  report  referred  to,  in  this  court,  as  a  poor  person, 
and  that  E.  F.  be  assigned  to  him  as  his  attorney  and  counsel,  for  that  purpose. 


xm. 

APPLICATION  FOE  LEAVE  TO  BEING  ACTION  UPON  A 

JUDGMENT. 

VoLI.,§45(^);Code§71. 
ON  APPLICATION  TO  THE  SAME  COURT. 

Affidavit, 
Tiile,dbe. 

A  B.,  the  above-named  plaintiff,  being  duly  sworn,  deposes  and  says,  that,  on 
the        day  of  ,  judgment  was  rendered  in  the  above  entitled  action  by 

thb  court,  in  favor  of  this  deponent,  against  C.  D.,  the  defendant  above-named, 
for  the  sum  of  ,  damages  and  costs  (or,  if  the  judgment  be  of  any  other 
nature,  state  what  that  nature  is,  and  its  effect). 

That  no  portion  of  such  judgpnent  has  ever  been  paid  by  the  said  C.  D.,  but 
the  sum  oi  $  ,  principal  and  interest,  now  remains  due  thereon  to  this  d^ 
ponent 
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[If  any  portion  has  been  satisfied,  vary  statement  accordingly.] 
That,&c. 

[Here  allege,  in  detail^  sach  facts  and  circamstances  as  may  be  necessary  to 
show  the  position  of  the  matter,  and  the  reasons  why  relief  cannot  be  obtaued 
by  the  plaintiff  by  the  ordinary  process  of  execution,  either  issued  as  of  course, 
or  by.  leave  of  the  court  under  section  284.] 

That,  under  the  facts  and  circumstances  hereinbefore  alleged,  deponent  is,  as 
be  is  advised  by  counsel,  and  verily  believes,  remediless  in  Vie  premises,  unless 
leave  be  granted  to  him  by  this  court,  to  commence  an  action  upon  the  sold 
judgment  against  the  said  C.  D.,  pursuant  to  the  provisions  of  the  Code  of  Pro- 
cedure in  that  behalf. 

NoncB  OP  MonoN. 

Title,  &c 

Take  notice,  that  upon  the  pleadings  and  proceedings  in  the  above  entitled 
action,  and  upon  the  affidavit,  a  copy  of  which  is  served  herewith,  this  court  will 
be  moved,  &c. 

that  the  plaintiff  be  at  liberty  to  bring  and  prosecute  an  action  in  this  court 
against  the  defendant,  upon  the  judgment  of  this  court,  rendered  in  favor  of  him, 
the  said  plaintiff^  against  the  said  defendant,  for  the  sum  of  ,  upon  the 

day  of  ,  as  in  the  said  affidavit  mentioned,  or  that  such  further  or  otha 

order  be  made  for  the  relief  of  the  plaintiff,  in  the  premises,  as  may  be  just^ 

APPLIOATIOK  FOB  LEA^VE  TO  SUB  UPON  A  JUSTICB^S  JX7DOMENT. 

Present  petition  to  the  Supreme  Court,  or  to  the  county  court  of  the  county 
in  which  such  judgment  was  rendered. 

Aver  upon  that  petition  as  follows : 

The  recovery  of  the  judgment,  adding  to  the  statement  of  the  date  of  re- 
covery, to  wit,  within  five  years  now  last  past 

Continue  averments,  substantially  to  the  same  effect  as  in  the  affidavit  given 
in  the  preceding  form. 

But  mtroduce  a  special  allegation,  substantiating  the  existence  of  one  or  other 
of  the  categories  mentioned  in  section  71,  t.  e., 

Tlie  deaui  of  the  justice  who  rendered  the  judgment 

His  incapacity  to  act,  stating  the  reasons  why  he  is  incapable. 

His  removal  from  the  county. 

Tliat  the  process  was  not  personally  served  on  the  defendant,  or,  if  more  than 
onc^tlien  that  it  was  not  served  on  one  of  such  defendants,  giving  his  name. 

lliat  one  or  more  of  the  parties  is  dead,  stating  which ;  or — 

That  the  docket  or  record  of  such  judgment  is  lost,  or  destroyed,  stating  &cts 
to  show  its  destruction,  or,  if  it  be  lost,  showing  that  diligent  mquiry  has  been 
made  for  the  purpose  of  finding  it,  but  without  success. 

Pray  relief  to  the  same  effect,  as  asked  in  the  notice  of  motion 
above  given. 

Serve  petition  on  the  defendant,  against  whom  the  action  is  proposed  to  be 
brought,  accompanied  by  notice  of  motion  in  the  usual  form. 
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CONFESSION*  OF  JUDGMENT. 

YoL  L,  §§  47,  48 ;  Code,  §g  382  to  384. 

STATEMENT  FOE  JXTDOMENT. 
Title,  &C 

I  do  hereby  confess  judgment  in  this  cause,  in  favor  of  ,  for  the  sum 

of  ,  and  authorize  judgment  to  be  entered  therefor  against  me, 

(on  or  after  the         day  of  ,  if  the  entry  be  suspended  for  any  definite 

period). 

When  for  debt  due,  or  to  become  due,  continue  thus : 

This  confession  of  judgment  is  for  a  debt  justly  due  to  the  plaintiff,  arising 
upon  the  following  facts : 

(Or  "justly  to  become  due,"  <fec.,  if  the  fact  be  so.) 

[State  facts  and  circumstances  in  relation  to  debt,  clearly  and  concisely,  but 
with  sufficient  detail,  carefully  consulting  the  observations,  in  relation  to  different 
classes  of  cases,  made  in  the  different  subdivisions  of  section  48,  as  applicable 
to  the  particular  nature  of  the  indebtedness,  in  respect  of  which  the  confession 
is  proposed  to  be  executed.] 

If  payable  by  instalments,  add  as  follows : 

The  same  to  be  paid  and  payable,  at  the  times  and  in  the  instalments  follow- 
ing, to  wit: 

The  sum  of  dollars,  part  thereof,  on  the  day  of  ,  with  in- 

terest thereon  from  the  date  hereo£ 

The  sum  of  residue  thereof,  on  the  day  of  ,  with  interest 

thereon,  as  aforesaid. 

When  for  liability,  thus : 

This  confession  of  judgment  is  for  the  purpose  of  securing  the  plaintiff  against 
liability  arising  upon  the  facts  hereinafter  set  forth,  and  does  not  exceed 
the  amount  of  such  liability. 

[State  fiicts  and  circumstances  in  relation  to  liability.] 

(Defendant's  signature.) 

County  of  ss.    The  defendant,  C.  D.,  above  named,  being  duly  sworn, 

says,  that  the  facts,  stated  in  the  above  confession,  are  true ;  and  further  he 
isays  not 
Sworn  to  before  me,  this  ) 

day  of  ,186   .  [  C.  D. 

Indorse  memorandum  to  be  signed  by  clerk,  as  follows : 

On  filing  the  within  statement  and  confession,  it  is  adjudged  by  the  court, 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  dollara, 

with  five  dollars  costs. 
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XV. 

SUMMONS. 

Y6L  I,  §  60 ;  Code,  §g  127, 128,  129. 
Id  all  cases,  prefix  the  correct  title  of  the  cause. 

FOB  MONEY  DEMAND  ON  CONTRACT. 

When  Complaint  Served, 

Title,  Ac 

?7o  the  defendant  above  named, 
)r  defendants,  as  the  case  may  be), 
on  are   hereby  saromoned  and  required  to  answer  the  complaint  in  Uus 
action  [of  which  a  copy  is  herewith  served  upon  you],  and  to  serve  a  copy  of 
your  answer  to  the  said  complaint  on  the  suDscriber,  at  his  office,  Number       , 

street,  in  the  city  of  ,  within  twenty  days  after  the 

scrnce  hereof,  exclusive  of  the  day  of  such  service ;  and  if  you  fail  to  aosucr 
tlie  said  complaint  within  the  time  aforesaid  [the  plaintiff  will  take  juilguient 
against  yon  for  the  sum  of  dollars  ,  with  interest  from  the  day 

of  ,  one  thousand  eight  hundred  and  ,  besides  the  costs 

of  this  action].     Dated, 

A.  B.,  Plaintiff's  Attorney. 

N.  B. — ^The  address  of  the  attorney^  or  party  subscribing,  or  the  place  within 
the  state  at  which  he  requires  the  copy  answer  to  be  served,  must  be  exactly 
and  specifically  given. 

If  the  plaintiff  sue  in  person,  he  should  substitute  the  words,  '*  plaintiff  in 
person,"  for  plaintiff^s  attorney,  after  his  signature. 

If  several  sums,  bearing  interest  from  different  dates,  be  included  in  the  same 
summons,  state  each  demand  separately,  as  thus : 

For  the  sum  of  (8,000  (aggr^te  claim),  with  interest  on  the  sum  of  $1,000, 
part  thereof,  from  the  day  of  ;  on  the  sum  of  $1,000,  further  part 

thereof,  from  the  day  of  ;  and  on  the  sum  of  $1,000  residue 

thereof)  from  the  day  of  ,  besides  the  costs  of  this  action* 

When  Complaint  not  Served, 
Substitute  for  the  first  clause  between  brackets,  ''  of  which  a  copy,  d^c*' 

In  ordinary  cases,  as  follows : 

'*  Which  will  be  filed  in  the  office  of  the  clerk  of  the  county  of  f 

or,  if  in  a  local  Court,  in  the  office  of  the  clerk  of  the  court,  A;c.,  specifying 

it  con-ectly. 

Where  service  is  made  by  publication,  thus  (Code,  §  135): 
which  was  filed  in  the  office,  ikc,  on  the  day  of  (giving  date 

coincident  with,  or  antooedent  to  date  of  summons.) 

In  real  estate  cases,  where  service  is  not  by  publication,  the  following  way  be 
used  instead  of  the  last  (Code,  §  132). 
Which  has  been  filed,  &c. 

SUMMONS  FOB  BELIEF. 

Substitute  for  the  concluding  words  between  brackets,  ^  the  plaintiff  will  take 
jadgment,*'  &c,  the  following : 
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He  plaintiff  will  apply  to  tbo  court  for  the  relief  demanded  in  the  complaint 
In  all  other  respects,  follow  the  directions  above  given. 

STJlOfONB  TO  EKFOBOE  JUDGMENT  IN  CERTAIN  CASES. 
Vol.  IL,  g  271 ;  Code,  §§  376-378. 
Affainst  Joint  Debtor,  not  Served  vfith  Original  Process,  under  Section  376. 

Title,  <fec. 

To  the  defendant,  A.  B.  (naming  him). 

Yon  are  hereby  summoned,  and  required  to  show  cause,  within  twenty  days 
after' the  service  hereof,  why  you  should  not  be  bound  by  the  judgment  enterod 
in  this  action  on  the  day  o(  ,  in  tho  oflSce  of  the  clerk  of,  Ac,  in 

favor  of  the  above-named  plaintiff,  against  all  the  above-named  defendants,  for  the 
sum  of  '  dollars,  debt,  damages,  and  costs,  in  the  same  manner  as  if  you, 

the  said  A.  B.,  had  been  originally  summoned ;  and  if  you  fail  to  show  such 
cause,  you  will  be  bound  by  such  judgment,  and  execution  will  be  issued  against 
you  accordingly.     Dated,  &c. 

A.  B.,  Plaintiff's  Attorney.    . 

Subscription  is  essential  to  the  validity  of  this  process,  and  must  be  made  by 
the  judgmentrcreditor,  his  representatives,  or  attorneys.  Code,  §  377.  If  by 
either  of  the  two  former,  add  proper  designation. 

Against  Heirs,  ifc,,  of  Deceased  Judgment-Debtor,  under  Section  370. 

Court 


A.  B. 

vs, 
C.   D.  and  E.  F.,  Heirs 
(or  otherwise,  as  the  case  [ 
may  be)  of  G.  H.,  a  judg- 
ment-debtor, deceased. 

To  the  defendants  above  named : 

Yon  are  hereby  required  and  summoned  to  show  canse,  within  twenty  days 
.after  the  service  hereof  why  the  judgment  entered  in  this  action  agUinst  the  said 
G.  H.,  a  judgment-debtor  deceased,  on  the  day  of  ,  in  the  oflSce 

of  the  clerk  of,  d^c,  for  the  sum  of,  &c.,  (specify  amount)  should  not  be  enforced 
against  the  estate  of  tho  judgment-debtor  in  your  hands  respectively ;  and  if 
you  fail  to  show  such  cause,  the  same  will  be  so  enforced,  and  execution  issued 
accordingly.     Dated,  dsc 

A.  B.,  Plaintiff's  Attorney. 

See  last  form,  as  to  subscription. 

AFFIDAVIT  TO  ACCOMPANY    SQMHONS  IN  THE  LAST  TWO  CASES. 

Code,  §  378. 

Title,  <fec. 

A.  B.  (attorney  or  party  subscribing  the  summons),  being  duly  sworn,  deposes 
and  says,  that  the  jud^ent  entered  in  this  action  on  the  day  of 

in  the  office  of  the  cle^  of  the  county  of  ,  at  ,  in  the  said  coun^ 

[against  the  above-named  defendants],  for  the  sum  of  dollars,  deb^ 

damages,  and  costs,  has  not  been  satisned,  to  his,  this  deponent*s  knowledge,  or 
information  and  belief,  and  that  the  sum  of  dollars  is  now  due  thereon. 

If  the  judgment  is  sought  to  be  enforced  under  section  370,  substitute  for 
words  between  brackets,  ''against  G.  H.,  deceased,"  and  add  at  the  conclusion, 
'*  from  the  estate  of  the  said  G.  H." 


984  APFEZTDIX  OF  FOBlffi. 


XVL 

• 

NOTICE  OF  OBJECT  OF  ACTION,  TO  ACC0MPA2JT 

SUMMONS. 

YoL  L,  §  63 ;  Ckxle,  §  13L 
Title. 

To  the  Defendant,  A.  B. 
Sir,  •  ^ 

The  object  of  the  action,  in  which  a  sammons  is  herewith  served  upon  yon,  is 

[Here  insert  clear  and  concise  statement  of  the  object  of  .the  suiL 
f  property  is  sought  to  be  affected  by  it,  insert  description  of  sach  property.] 
And  no  personal  claim  is  made  against  you. 
Dated. 

C.  D.,  Plaintiff's  Attorney. 

The  following  statements  of  the  object  majr  be  adopted  in  some  of  the  specific 
cases  in  which  this  course  is  expedient : 

IN  FOKBCL08UBK. 

To  foreclose  a  mortgage  executed  by  £.  F.  to  G.  H.,  on  the  day  of 

,  for  securing  the  sum  of  ,  with  interest,  upon  the  following 

described  premises. 

[Copy  description  in  full,  from  mortgage.] 

IN   PAKTinON. 

To  make  partition  in  due  form  of  law  between  the  parties  entitled  thereto,  of 
the  following  described  premises. 

[Copy  in  description  of  property,  the  same  as  inserted  in  the  complaint] 

In  other  actions,  vary  the  statement  according  to  the  nature  of  the  case, 
making  any  description  of  property  agree  with  that  inserted,  or  intended  to  be 
inserted,  in  the  compLiint. 


xvn. 

NOTICE  OF  LIS  PENDENS. 

YoL  L,  §60;  Code,  §  132. 

Tide. 

N.  B. — ^The  names  of  all  the  parties  should  be  given  in  full. 

Notice  is  hereby  given,  that  an  action  has  been  commenced  and  is  pending  in 
this  court,  upon  the  complaint  of  the  above  named  plaintiff,  agidnst  the  above 
named  defendants. 

[Here  state  object  of  action,  and  ^ve  description  of  the  property  in  the  comity 
in  which  the  notice  is  filed,  intended  to  be  affected  thereby.]     Dated,  &c. 

C.  D.,  Piaintiflfs  Attorney. 

The  following  are  forms  of  statement  of  the  object,  <&c,  for  specific  cases : 

m  FORECLOBUBE. 

For  the  foreclosure  of  a  mortgage,  bearing  date  the  day  of  ,  one 

thousand  eight  hundred  and  ,  executed  by  A.  B.  of  ,  and  recorded  io 

the  oflSce  of  the  of  the  county  of  ,  on  the  day  of  i 
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one  thousand  eigbt  hundred  and  ,in  Liber  of  Mortgages,  page         ; 

and  that  the  mortgaged  premises  in  the  last-mentioned  county  affected  by  the 
said  foreclosure  are  situate  in  the  [state  sitaation]  in  the  last  mentioned  county, 
and  are  described  in  the  said  mortgage  as  follows,  to  wit : 
[Copy  in  description  from  mortgage.] 

IN    rAKTITION. 

For  the  partition  in  due  form  of  law  between  the  parties  entitled  thereto,  of 
the  premises  hereinafter  more  particularly  mentioned  and  described ;  and  that 
the  premises  whereof  a  partition  is  sought  to  be  made  as  aforesaid,  are  situate 
at  ,  in  the  county  of  ,  and  are  known  and  described  as  follows : 

[Insert  full  description  of  property  to  be  partitioned,  copied  from  the  last  deed 
under  which  the  premises  are  held ;  or,  if  the  description  there  contained  be 
insufScient,  then,  a  corrected  one,  according  to  the  circumstances. 

IN   EJECTMENT. 

To  recover  the  possession  of  the  premises  hereinafter  more  particularly  men- 
tioned and  described  ;  and  that  the  premises,  whereof  possession  is  sought  to  be 
recovered  as  aforesaid,  are  situate,  &c.,  and  arc  known  and  described  as  follows : 

[Insert  foil  description.  If  such  a  description  be  contained  in  the  instrument 
under  which  the  plaintiff  claims  title,  insert  it  as  it  there  appears ;  if  not,  then 
draw  up  a  fall  and  complete  one.] 

WHEBE  AN  ATIAOHMENT   HAS  BEEN  ISSUED. 

[After  stating,  in  general  terms,  the  object  of  the  action,  whatever  that  object 
may  be,  continue  thus] : 

And  that  a  warrant  of  attachment,  under  chapter  4,  of  title  7,  part  2,  of  the 
Code  of  Procedure,  has  been  issued  in  this  action,  directed  to  the  sheriff  of  the 
county  of  and  lodged  with  such   sheriff,  which  is  intended  to  affect  the 

real  estate  in  the  said  county,  hereinafter  describe^*  to  wit : 

[Here  insert  sufficient  description  of  property  sought  to  be  affected.] 


xvm. 

AFFIDAVIT  OF  SERVICE  OF  SUMMONS. 

VoL  I,  §§  64  and  68  (a) ;  Rule  18. 
Title,  &c. 

County  of  ss.. 

A.  B.  (description  of  deponent),  being  duly  sworn,  deposes  and  says,  that  on 
the  day  of  ,  at  (state  place  of  service)  he  served  the  summons  in  the 

above  entitled  action  (hereunto  annexed)  upon  C.  D.,  the  defendant  (or,  one  of 
the  defendants),  therem,  by  delivering  a  copy  thereof  to  him,  the  said  C.  D., 
personally,  and  leaving  the  same  with  nim.  He  further  saith,  that  at  the  time  of 
such  service,  he  knew  C.  D.,  the  person  so  served  as  aforesaid,  to  be  the 
person  mentioned  and  described  in  the  said  summons  as  C,  D.,  the  defendant  (or 
one  of  the  defendants)  therein. 

Sworn,  &c.  A  B« 

If^  as  is  very  usual,  a  copy  of  the  complaint  is  served  with  the  summons, 
vary  thus.: 

He  served  the  summons  in  the  above  entitled  action,  together  with  a  copy  of 
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the  complaint  therein  (respectively  hereunto  annexed)  apon  C.  D.,  dcc^  *^  by 
delivering  copies  of  the  said  summons  and  complaint  to  him,'*  dec 

If,  instead  of  the  complaint,  a  copy  of  the  notice  of  the  object  of  the  action  is 
served  simultaneously,  vary  the  allegation  accordingly. 

Several  services  may,  if  convenient,  be  included  in  one  afBdavit,  by  altering 
the  above  form,  taking  care  to  make  a  separate  and  specific  allegation,  as  to  the 
time  and  place  of  each  such  service. 

sheriff's  gebtificate. 

Is  usually  annexed  to,  or  indorsed  upon,  the  original  of  the  summons,  or  other 
process  or  paper,  a  copy  whereof  is  served. 

Title. 

County  of  X.  ss. 

I,  C.  D.,  sheriff  of  the  county  of  X.,  in  the  state  of  New  York,  do  hereby 
certify  that,  on  the  day  of  ,  at  W.,  in  the  said  county,  I  served  the 

summons  in  this  action,  the  original  whereof  is  hereunto  annexed, 

[Or  vary  statement  according  to  circumstances,  the  original  process  or  paper 
bemg  identified  as  that  of  which  a  copy  is  served.] 

upon  K  P.,  the  defendant  (or  one  of  the  defendants,)  in  the  above  entitled 
action,  by  delivering  a  copy  thereof  to  him,  the  said  £.  F.,  personally,  and  leaving 
the  same  with  him.  0.  D.,  Sherifil 

Dated,  &c 
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VoL  L,  §49-66. 


sheriff's  BETUBN. 


Title,  ice, 

I,  A.  B.,  sheriff  of  the  county  of  «     ,  duly  authorized  td  serve  the 

process  for  the  commencement  of  this  action,  which  process  is  hereto  annexed, 
do  hereby  return  and  certify,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, that  proper  and  diligent  effort  has  been  made  by  me  to  serve  such  process 
on  C.  D.,  the  defendant  in  this  action,  who  resides  at  X.,  within  my  bailiwick, 
and  that  the  said  C.  D.  cannot  be  found,  so  that  the  same  service  cannot  be  made 
by  me  pcraonally,  by  such  proper  and  diligent  effort  as  aforesaid. 

Or,  if  so,  "  that  the  said  C.  D.  avoids  and  evades  such  service,  so  that,''  &c 

N.  B.  These  facts  may  also  be  shown  by  affidavit,  and,  in  cases  of  evasion,  it 
mi^  bo  better  to  state  facts  showing  such  evasion  a  little  more  fully. 

If  the  sheriff  cannot  certify  as  to  the  residence  of  the  defendant,  that  fiwt 
should  also  be  shown  by  affidavit. 

OBDEB  TO  BE  APPLIED  FOB. 

On  I'cading  and  filing  the  annexed  return  ^or  affidavit),  and  on  motion,  Jbc, 
It  is  ordered,  aud  I  do  hereby  direct  that  service  of  the  summons  in  this  action 
be  made,  by  leaving  a  copy  thereof  at  the  residence  of  C  D.,  the  above-named 
defendant,  at  ,  in  the  county  of  ,  with  some  person  of  proper  age, 

if  admittance  can  bo  obtained,  and  such  proper  person  found  who  will  receive 
the  same;  or,  if  admittance  cannot  be  obtained,  or  any  such  proper  person  found 
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who  will  reoeire  the  same,  tben,  by  affixing  the  same  to  the  outer  or  oilier  door 
of  said  residence,  and  by  putting  another  copy  thereof,  properly  folded  or  envel- 
oped, and  directed  to  tha  said  C.  D.,  at  his  place  of  residence,  into  the  post  office 
in  the  said  city  (or  town)  of  ,  where  he,  the  said  defendant,  resides, 

and  paying  the  postage  thereon. 

(Signature  of  Judge.) 


XX. 

SERVICE  BY  PUBLICATION. 

YoL  I.,  §  66 ;  Code,  §  135. 
AFFIDAVrr. 

Title,  &c. 

A.  B.,  of,  (fee,  being  duly  sworn,  deposes  and  says  that  a  summons  has  been 
issued  in  this  action,  that  a  cause  of  action  on  the  part  of  A.  B.,  the  plaintiff, 
exists  against  C.  D.,  the  defendant  therein,  and  that  the  said  defendant  cannot, 
with  due  diligence,  be  found  within  this  state. 

So  far,  in  all  cases ;  under  the  first  three  subdivisions,  continue  as  follows : 

Under  subdivision  1 : 

That  the  said  defendants  are  a  foreign  corporation,  carrying  on  business  at 
,  in  the  state  of  ,  and  not  incorporated  by  the  laws  of  this  state,  *but 

they  the  said  defendants  have  property  within  this  state,  to  wit  (give  short  par- 
ticulars of  property). 

Grafter*,  • 

But  the  above  cause  of  action  arose  therein  (according  to  circumstances). 

Under  subdivision  9 : 

That  the  said  defendant,  being  a  resident  within  this  state,  has  departed  there- 
from with  intent  to  defraud  his  creditors, 

or,  has  departed  therefrom  with  intent  to  avoid  the  service  of  the  summons,  in 
this  action, 

or,  keeps  himself  concealed  thei^ein,  with  intent  to  avoid  the  service  of  the  sum- 
mons in  this  action. 

Here  add,  in  all  cases  under  this  subdivision,  full  particulars,  as  to  inquiries, 
and  attempts  made  with  a  view  to  serve  the  defendant  with  process,  and  their 
result ;  giving,  in  detail,  any  circumstances  tending  to  show  a  fraudulent  depar- 
ture, or  a  fraudulent  conceidment. 

Under  subdivision  3 : 

Tliat  the  said  defendant  resides  at  ,  in  the  state  of  ,  and  is  not  a 

resident  of  this  state,  but  has  property  therein,  to  wit 
[give  short  particulars  of  property]. 
And  tills  court  has  jurisdiction  of  the  subject  of  this  action. 

Under  subdivision  4,  model  the  affidavit  as  follows  : 

A.  B.,  d^c,  deposes  and  says,  that  a  summons  has  been  issued  in  this  action, 
which  is  brought  for  (state  nature  of  action,)  and  the  subject  whereof  is  real  pro- 
perty at  ,  in  the  county  of  ,  in  this  state  :  (or,  is  personal  property  in 
this  state.) 

That  the  above-named  defendant,  0.  D.,  is  a  proper  party  to  such  action,  and 
has  or"  claims  a  lien  or  interest,  actual  or  contingent,  m  the  aforesaid  property, 
to  wit  (state  short  particulars  of  claim). 

Or,  instead,  if  the  fact  be  so, 

That  the  above-named  defendant,  0.  D.,  is  a  proper  party  to  such  action,  and 
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* 
that  the  relief  demanded  therein  consists  in  wholly  for,  partly)  excIadiDg  him, 
the  said. defendant,  from  any  interest  or  lien  in  the  aforesaid  property. 

Add,  in  both  cases,  that  the  said  defendant  cannot^  after  dae  diligence,  be 
found  within  this  state. 

Subjoin  an  allegation,  either  that  he  is  a  non-resident,  or  else  tiiat  dae  dili- 
gence has  been  used  to  serve  him,  without  success ;  giving  circumstances  and 
reasons  tending  to  show  such  diligence.     See  supra,  under  subdivision  2. 

Under  subdivision  5 : 

A.  B.,  iccy  deposes  and  says  that  a  summons  has  been  issued  in  this  action, 
which  is  brought  by  the  plaintiff  against  the  defendant,  for  a  divorce  in  a  case 
prescribed  by  law,  to  wit,  on  the  ground  of,  &c.  (state  ground  on  which  divorce 
IS  sought,  in  the  words  or  to  the  effect  of  the  statute),  and  that  a  cause  of  action 
in  the  plaintiff  exists  against  the  defendant  in  respect  thereof;  that  the  sud  de- 
fendant cannot,  &c.     Conclude  as  under  last  subdivision. 

Under  the  concluding  clause  of  the  section,  introduced  in  1860,  model  the 
affidavit  thus : 

That  a  summons  has  been  issued  in  this  action,  which  is  brought  for  the  fore- 
closure of  a  mortgage  on  real  estate,  to  wit,  upon  certain  lands  and  premises  at 
,  in  the  county  of  ,  within  this  state,  and  a  certain  party  (or  certain 

parties),  to  wit : 

[Here  insert  statement  showing  the  nature  of  the  lien  or  interest  on  the  prem- 
ises claimed  or  claimable  by  the  party  or  parties  sought  to  be  foreclosed.] 
have  an  interest  in  (or,  a  lien  upon)  such  mortgaged  premises,  and  such  party  is 
(or,  and  such  parties  arc)  unknown  to  the  plaintiff,  and  the  residence  of  such 
party  (or,  parties)  cannot,  with  reasonable  diligence,  be  ascertained  by  liim. 

IK  ALL  CASES  AS  ABOVE, 

Wlienever  the  residence  of  the  defendant  is  unknown,  insert  all^ation  to  that 
effect,  and  also  statements,  to  show  that  reasonable  diligence  has  been  used  to 
ascertain  his  address,  but  without  success. 

OBDER  FOB  PUBLICATTOK. 

Title,  Ac. 

It  appearing  to  my  satisfaction,  by  the  affidavit  of  S.  T.,  that  the  above-named 
defendant,  0. 1).,  cannot,  after  due  diligence,  be  found  within  this  state,  and  that 
a  cause  of  action  in  favor  of  the  plaintiff  exists  against  him,  the  said  defendant 
(Or,  and  that  the  subject  of  this  action  is  real  property  within  this  state,  and  the 
aefendant,  C.  D.,  is  a  proper  party  thereto,  and  has  or  claims  a  lien  or  interest 
actual  or  contingent  therein). 

[Or  vary  this  statement  otherwise,  so  as  to  bring  the  c-ase  exactly  within  the 
terms  of  the  subdivision,  whichever  it  may  be,  under  which  relief  is  sought  to  be 
invoked.  1 

And,  it  also  appearing  by  affidavit,  as  aforesaid,  that  the  said  defendant  (is  a  for- 
eign corporation  and  has  property  within  this  state). 

TOr,  if  relief  be  invoked  under  any  other  branch  of  the  provisions  of  the  section, 
recite  in  conformity  with  the  affidavit,  so  as  to  bring  the  case  within  the  proper 
subdivision,  using  the  exact  wording  of  that  subdivision.] 

Now,  therefore,  on  motion  of  R.  S.,  attorney  for  the  plamtiff,  I  do  hereby  order 
that  service  of  the  summons  in  this  action  be  made  upon  the  said  defendant,  CD., 
by  the  publication  thereof  in  two  newspapers,  to  wit,  in  the  and  the  , 

published  in  the  county  of  ,  and  which  I  do  herdby  designate  as  most  likely 

to  give  notice  to  the  said  defendant,  and  that  such  publication  be  continued  in 
sach  newspapers  once  in  each  week  for  six  successive  weeks.  And  I  do  hereby 
further  direct  a  copy  of  the  summons  and  complaint  in  this  action  to  be  forth- 
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with  deposited  in  the  postroffice  in  the  city  of  ,  directed  to  the  said  defend- 

ant at  his  place  of  residence,  as  stated  in  the  said  affidavit,  and  the  postage  paid 
thereon. 

If  under  the  concluding  clause  of  the  section,  vary  the  order  thus : 

I  do  hereby  order  that  service,  &c.,  be  made  upon  the  defendants. 

rinsert  statement  of  the  character  in  which  such  unknown  defendants  are  sought 
to  be  joined,  in  accordance  with  the  description  given  in  the  affidavit] 

And  order  the  publication  as  follows : 

In  the  state  paper,  and  in  the  ,  a  newspaper  printed  in  the  county 

where  the  aforesaid  premises  are  situated,  &c. 

If  the  name  of  the  defendant  be  known,  but  his  residence  is  unknown,  insert 
in  the  recital,  after  the  words,  *^  cannot  be  found  within  this  state,"  the  following : 
''  and  that  his,  the  said  defendant's,  residence,  is  neither  known  to  the  party 
making  this  application,  nor  can  the  same  with  reasonable  diligence  be  ascei^ 
tained  by  him. 

Whenever  the  residence  of  the  defendant  is  unknown,  the  order  may  bo  con- 
fined to  the  first  clause,  omitting  the  diiection  at  the  cl6se,  as  to  deposit  of  a 
copy  of  the  summons  and  complaint  in  the  post-office. 

PBOOF  OF  PUBLICATION  OF  SUMMONS. 

Tifle,  &c. 

A«  B.,  o^  <Scc.,  printer  ( or,  C.  D.,  foreman  or  principal  clerk  of  A.  B.,  printer  ) 
of  the  newspaper  called  ,  published  at  ,  in  the  county  of  , 

being  duly  sworn,  deposes  and  says,  that  the  summons  in  the  above  action,  a 
copy  whereof  is  hereto  annexed,  was  published  in  the  aforesaid  newspaper, 
called,  &e,,  once  a  week  for  six  weeks,  commencing  on  the  day  of  , 

186  ,  and  ending  on  the  day  of  ,  186  . 

Sworn,  ffec.  A«  B. 

A  copy  of  the  advertisement  must  be  annexed. 

N.  B.  This  form  of  affidavit  may  be  used,  mutatis  mutandis,  for  the  proof  of 
publication  of  any  other  legal  notices,  when  required. 

PBOOF  OF  POSTING  COPIES. 

Htle,  ice. 

A.  B.,  isCf  being  duly  sworn,  deposes  and  says,  that,  on  the  day  of         , 

he,  thb  deponent,  deposited  in  the  post-office,  in  the  city  of  ,        copies  of 

the  summons  and  complaint  in  this  action,  enclosed  and  directed  to  the  defendant, 
C.  D.,  at  [  insert  exact  direction  ],  the  same  being  the  place  of  residence  of  the 
said  defendant,  and  he,  this  deponent,  prepaid  the  postage  thereon. 

Sworn,  &C.  A.  fi. 


XXL 

PEOCEEDINGS  FOR  APPOINTMENT  OF  GUARDIAN 

AD  LITEM. 

BY  OB  ON  BEHALF  OF  INFANT  PLAINTIFF. 

Tol  L,  §§63,  64;  Code,  §§  116,  116. 

APPLY  ON   PETITION  AS  UNDSB. 

When  Infant  is  Fourteen  and  upioards. 

The  petition  of  A.  B.,  of,  d^c,  an  infiint  of  the  age  of  fourteen,  bat  under  the 
age  of  twenty-one  yean,  to  wit,  of  the  age  of  J^^n,  or  thereabontai 

respectfally  ahoweth : 
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TbAt  yonr  petitioner  is  aboat  to  commence  an  action  in  this  conit 

[Or,  where  the  application  is  to  a  county  judge,  state  the  eoart  in  which 

the  action  is  intended  to  be  brought], 

against  C.  D.,  for,  &c 

tllcre  give  short  particulars  of  cause  of  action.] 
ut  as  your  petitioner  is  an  infant,  as  above  stated,  he  prays  that  K  F^  o( 
&c.,  a  competent  and  responsible  person,  may  be  appointed  to  prosecute  the 
said  suit,  for  your  petitioner,  as  his  guardian,  according  to  the  statute  in  such 
case  made  and  provided. 

N.  B. — In  common-law  actions,  the  above  form  is  sufficienL 
In  equity  cases,  add  to  the  name  of  the  proposed  guardian,  one  of  the  follow- 
ing quali  Editions : 

1.  The  general  guardian  of  your  petitioner ;  or, 

2.  A  person  fully  competent  to  understand  and  protect  the  rights  of  yoar 
petitioner. 

Where  Infant  under  Fourteen, 

If  the  infant  be  under  fourteen,  then  the  petition  to  be  that  of  either  A,  B., 
of,  ffec,  general  guardian  of  C.  D.,  an  infant,  under  the  age  of  fourteen  years,  to 
wit,  of  the  age  of  years,  or  thereabouts. 

Or  A.  B.,  of,  (fee,  testamentary  guardian  of  0.  D.,  an  infant,  &c.,  appointed 
by  the  last  will  and  testament  of  E.  D.,  father  of  the  said  C.  D. 

Or  A.  B.,  a  relative,  to  wit  [  state  relationship],  of  said  C.  D.,  an  infant,  6sc 

Or  A.  B.,  a  friend  of  0.  D.,  an  infimt,  <&c 

If  the  petition  be  that  of  a  relative  or  friend,  insert  after  the  first  clanse : 
•    That  notice  of  the  intention  of  your  petitioner  to  make  such  application  on 
behalf  of  the  said  C.  D.,  was,  on  the  day  of  ,  duly  given  to  R  F^ 

of,  dsc.,  the  general  (or,  testamentary)  guardian  of  the  said  infant. 

But,  if  the  infant  have  no  guardian,  then  allege  as  follows : 

That  the  said  C.  D.  has  no  guardian,  general  or  testamentary.  That  the  said 
0.  D.  resides  with  G.  H.,  of,  &c.,  and  that  notice  of  the  intention  of  your 

petitioner  to  make  this  application  on  behalf  of  the  said  C.  D.,  was,  on  the 
day  of  ,  duly  given  to  the  said  G.  H.,  the  person  with  whom  such  in&st 

I'esides. 

In  all  cases,  the  petition  to  be  signed  and  verified  by  the  petitioner  in  the 
usual  fonn.     See  Form  III. 
For  consent  of  guardian  and  affidavit  of  witness,  see  below. 

BY    OB   OK    BKUALF    OF   INFANT    DEFENDANT. 

Petition  of  the  Infant  Himself 

The  petition  of  the  above-named  G.  H.,  of,  tSsc.^  an  infant  of  the  age  of  fou^ 
tccn,  but  under  the  age  of  twenty-one  years,  to  wit^  of  the  age  of  years,  or 

thereabouts,  respectfully  showeth : 

That  the  above  action  has  been  commenced  in  this  court  against  your  peti- 
tioner by  the  above-named  A.  B.  (  plaintift*),  for,  ilec  [Give  short  particulan  of 
cause  01  action.]  That  the  summons  in  such  action  was  served  upon  your 
petitioner,  within  twenty  days  now  last  past,  to  wit,  on  the  day  of 

l^ut  as  your  petitioner  is  an  infant,  as  above  stated,  he  prays  that,  dbc.  [  as  in 
first  branch  of  form],  may  be  appointed  to  defend  the  said  suit  for  your  peti- 
tioner, as  his  guardian,  according  to  the  statute  in  that  case  made  and  provided 
'    Add  consent  and  affidavit.    See  below. 
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Of  a  Relative  or  Friend, 

Tlic  potilion  of  Ij.  M.,  a  relative,  to  wit,  the  [or,  of  0.  P.,  a  friend]  of 

tbc  abovC'Umnod  G.  IT.,  an  infant  under  the  age  of  fourteen  years,  to  wit,  of  the 
age  of  years,  or  thereabouts,  respectfully  showeth : 

That  tbc  nbovc  action  has  been  commenced  against  the  said  G.  H.  by  the 
above-named  A.  B.,  for,  ifec. 

iGivc  short  particulars,  as  above.] 
riiat  R.  S.,  of,  <fec.,  is  the  general  (or  tlie  testamentary)  guardian  of  the  said 
O.  IL,  and  resides  at  ,  within  this  state.     That  on  the  day  of 

9  notice  of  the  intention  of  your  petitioner  to  make  this  application  was 
given  to  the  said  R.  S. 

That  as  the  said  G.  II.  is  an  infant,  as  above  stated,  your  petitioner  prays  that 
£.  F.,  (fee.  (as  in  above  form),  may  be  appointed  to  defend  the  said  suit  for  the 
said  G.  If.,  as  his  gtiardian,  according,  <fec. 

Add  consent  and  affidavits.     See  below. 

If  the  application  be  made,  on  the  ground  that  the  infant  defendant,  though 
fourteen  and  upward,  has  neglected  to  apply  within  twenty  days,  vary  form,  but 
insert  at  the  close  of  the  first  allegation  as  follows :  That  the  said  G.  H.  hath 
neglected  to  apply  for  the  appointment  of  a  guardian  to  defend  this  action  on  his 
bclialf,  within  twenty  days  after  the  service  of  the  summons  therein  upon  him. 

If  the  infant  have  no  general  or  testamentary  guardian,  allege  in  substitution 
for  the  above,  as  follows: 

Tliat  the  above-named  G.  H.  has  no  general  or  testamentary  guardian  within 
this  stale ;  adding. 

When  the  Infant  w  over  Fourteen,  and  within  the  State^ 

That  oil  the  day  of  ,  notice  of  the  intention  of  your  petitioner 

to  make  this  application  was  duly  given  to  the  said  G.  H.,  who  resides  at  , 

within  this  state. 

Whe7i  the  Infant  is  under  Fourteen,  and  within  the  State, 

That  on  the  day  of  ,  notice  of  the  intention  of  your  petitioner  to 

make  this  application  was  given  to  X.  Y.,  of,  <&c.,  with  whom  the  said  infant 
G.  H.  resides,  the  said  G.  H.  being  under  the  age  of  fourteen  years,  as  above 
salted. 

When  the  Infant,  of  whatever  Age,  resides  out  of  the  State, 

lliat  the  said  G.  H.  is  not  within  this  state,  but  resides  at      .  ,  in  the  state  of    . 

PETITION  OF  ANOTHER  PARTY  TO   TOK  ACTION. 

Hie  petition  of  A.  B.,  the  above-named  plaintiff,  respectfully  showeth, 

Tlmt  the  above  action  has  been  commenced  by  your  petitioner  against  the 
above-named  C.  D.  for,  &c.     [Give  short  particulars  as  above.] 

That  the  said  C.  D.  is  an  infant  under  the  age  of  twenty-one  years,  to  wit,  of 
the  age  of  years,  or  thereabouts. 

[If  the  infant  be  fourteen  and  upward,  add:  That  the  said  C.  D.  has  neglected 
to  apply  for  the  appointment  of  a  guardian  to  defend  this  action  on  his  Dehal( 
within  twenty  days  after  the  service  of  the  summons  therein  upon  him.] 

Then  add  allegation,  according  to  circumstances — 

Of  there  being,  or  not  being,  a  general  or  testamentary  guardian,  and  of  notice 
to  such  guardian  in  the  former  case. 

Of  notice  to  the  infant,  if  over  fourteen  and  within  the  state,  and  of  notice 
to  the  i)erson  with  whom  that  infant  resides,  if  under  fourteen  and  within  the 
state. 
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Or,  of  tlic  non-rcsidencc  of  the  infant 

Using  such  ono  or  more  of  the  clauses  in  the  foregoing  portions  of  this  fonn, 
as  may  l>e  requisite  to  give  the  exact  state  of  the  matter,  and  to  complj  with  the 
rcQuisitions  of  the  statute.     Continue  thus  : 

That  as  the  said  C.  D.  is  an  infant,  &c.  [Con chide,  as  in  petition  by  relatire 
or  friend.] 

PKTmOIi  OF  PLAINTIFF  IN   PARTITION  OB  F0RBCLO8UBB,  IN  CASE  OF  A  NOH- 

BESIDENT  INFANT  DEFENDANT. 

Allege, 

That  an  action  hath  been  commenced  by  your  petitioner  in  this  court 
For  the  partition  of  real  property,  to  wit :  [Give  short  description],  or 
For  tlie  foreclosure  of  a  mortgage.     [Describe  mortgage.] 

That  C.  D.,  of,  <fec.,  an  infant  under  the  age  of  twenty-one  yesn, 

is  a  necessary  party  to  such  action,  and  he,  the  said  C.  D.,  resides  ontoftliis 
state,  to  wit,  at  ,  in  the  state  of  ,  with  one  G.  H.,  a  relative,  to 

wit,  uncle  (or  a  friend)  of  him,  the  said  infant 

[Allege  fitness  of  guardian  proposed,  as  in  petition  by  a  relative  or  friend,  of  an 
infant  defendant] 

Your  petitioner,  therefore,  prays  that  an  order  be  made  designating  the  said 
£.  F.,  or  some  other  suitable  person,  to  be  the  guardian  of  the  sjiid  infknt  defend- 
ant for  the  purpose  of  this  action,  unless  he,  the  said  infant  defendant,  or  some 
one  in  his  behalf,  shall,  within  days  after  the  service  of  a  copy  of  tbis 

order,  procure  to  be  appointed  a  guardian  for  the  said  infant,  and  ^ving  special 
directions  for  the  manner  of  the  service  of  such  order.  Or  that  sn<m  other  order 
or  relief  may  be  granted  to  the  petitioner  in  the  premises  as  may  be  just 

CONSENT  OF  QUABDIAN. 

The  consent  of  the  proposed  guardian  to  serve,  must  be  subjoined  as  follows, 
in  all  cases,  except  that  last  specified : 

I  consent  to  become  the  guardian  of  C.  D.,  in  the  prosecution  (or,  in  the 
defence)  of  the  action  mentioned  in  the  above  (or  *'  the  annexed  ")  petition. 

Witness, 

X.  Y.  E.  F. 

AFFIDAVIT  OF   WITNESS. 

To  petition  and  consent,  in  all  cases  except  the  last,  annex  following  affidavit: 

County  of  ss. 

X.  Y.,  of  ,  ibc,  being  duly  sworn,  deposes  and  says,  that  C.  D.,  in 

the  annexed  petition  named,  did,  on  the  day  of  ,  duly  sign  the  said 

petition,  in  the  presence  of  this  deponent ;  and  deponent  further  says,  that  K  F., 
in  the  prayer  of  the  said  petition  named,  did,  at  the  same  time,  sign  the  consent 
or  agreement  thereunder  written,  to  become  the  guardian  of  the  said  A.  B.,  in 
the  presence  of  this  deponent  And  this  deponent  further  says,  that  he  knows 
the  said  E.  F.,  and  that  the  said  E.  F.  is  a  competent  and  responsible  person. 

Sworn,  <Szc. 

In  equity  cases  add,  after  *^  he  knows  the  said  E.  F.  :'* 

And  that  the  said  E.  F.  is 
[add,  if  the  fact  be  so,  the  general  guardian  of  the  said  infiuiti  and  is] 
tullv  competent  to  understand  and  protect  the  rights  of  such  infiint;  and  that  the 
said  E.  F.  has  no  interest  adverse  to  that  of  the  infant,  and  is  not  connected  in 
business  with  the  attorney  or  counsel  of  the  adverse  party.  And  deponent  lastly 
saith  that  the  said  E.  F.  is,  in  this  deponents  belief,  of  sufficient  ability  to  aoswer 
to  the  infant  for  any  damage  which  may  be  sustained  bj  his  negligence,  if  sny, 
in  the  defence  (or,  in  the  prosecution)  of  this  suit 
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Rule  60,  under  which  these  last  particulars  are  required,  does  not  apply  to 
actions  for  the  recovery  of  money  only,  or  of  specific  real  or  personal  property. 
I.  e,j  ordinary  common  law-actions  triable  by  a  jury,  and  therefore  it  is  unneces- 
sary to  add  them  to  the  petition  in  such  cases.  It  will  not  be  improper,  how- 
ever, and,  in  important  cases,  may  bo  more  satisfactory  to  the  judge. 

If  one  person  cannot  speak  to  the  whole  of  the  above  facts,  divide  the  affidavit 
accordingly.  They  must  all,  however,  be  proved  by  one  or  more  affidavits,  as 
the  case  may  be. 

ORDER. 

Title,  Ac. 

On  reading  ana  filing  the  petition  of  ,  (add,  "  an  infant  under  the  age  of 
twenty-one  years,"  if  the  infant  be  petitioner)  hereunto  annexed.  It  is  ordered 
that  E.  F.,  in  the  said  petition  mentioned,. be,  and  the  s^d  £.  F.  is  hereby, 
appointed  guardian  of  the  said  petitioner  (or  of  A.  B.,  an  infant  in  the  said  peti- 
tion mentioned),  in  the  prosecution  (or,  in  the  defence)  of  this  suit,  according  to 
the  statute  in  such  case  made  and  provided. 

Dated,  &c,  (Judge's  signature.) 

ORDKR,  IN  PARTinON  OR  FORECLOSURE, 

Where  an  In/ant  Defendant  w  Nonresident 

After  title' and  preface,  continue 

It  is  ordered  that  £.  F.  (in  the  said  petition  named,  if  the  fact  be  so)  be,  and 
he,  the  said  £.  F.,  is  hereby,  designated  and  appointed  guardian  of  the  said  infant 
defendant  C.  D.,  for  the  purposes  of  this  action,  unless  he  the  said  infant  defend- 
ant, or  some  one  in  his  behalf,  shall  within  days  after  the  service  of  a 
copy  of  this  order,  procure  to  be  appointed  a  guardian  for  him,  the  said  infant, 
for  the  purposes  of  this  action  as  aforesaid.  And  it  is  hereby  further  ordered  and 
directed,  that  this  order  be  forthwith  served  upon  the  said  infant  defendant,  and 
that  the  manner  of  service  thereof  be  by  service, 

rUpon  the  said  infant  personally ;  or 

Upon  the  said  G.  H.,  the  relative  (or  friend)  with  whom  the  said  in&nt 
resides;  or 

Upon  the  said  in&nt  by  mail,  by  enclosing  the  same  in  a  letter  addressed  to  him, 
the  said  infant,  at,  &c,  (give  direction),  and  paying  the  postage  thereon. 

Or  otherwise,  as  the  judge  may  direct. 


xxn. 


REMOVAL  FROM  JUSTIOES'  COURTS,  OF  CONTROVERSY, 
WHERE  TITLE  TO  REAL  ESTATE  IN  QUESTION. 

Vol  L,  §  24;  Code,  §§  65-^8. 
ANSWER   OF  TirLK, 

Title,  Ac. 

The  defendant,  for  answer  to  the  plaintiiTs  complaint,  saith : 
Allege  facts,  showing  the  nature  of  the  action,  and  that  the  title  to  real  property 
really  comes  into  question,  and  forms  the  main  subject  of  the  action,  stating,  in 
particular,  the  8ei2in  of  the  defendant,  or  the  claim  made  by  him  to  such  prop- 
erty, if  the  plaintiff  be  in  possession,  and  the  circumstances  under  which  the  con- 
troversy has  arisen.  • 

Vol.  n.— 63 
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Havings  thus  laid  gronnd  for  the  proceeding,  conclude : 

And  this  defendant  saith  that,  under  the  facts  and  circumstances  hereinbefore 
alleged,  the  title  to  real  property  conies  in  qnestion  in  this  action,  and  he  here- 
by claims  the  benefit  of  the  provisions  of  the  Code  of  Procedure,  with  reference 
thereto,  and  that  this  action  be  discontinued  by  the  plaintiff,  and  brongbt  in  the 
proper  court 

N.  B. — To  be  signed  by  the  defendant  or  his  attorney,  and  delivered  to  the 
justice.     To  be  then  countersigned  by  the  latter,  and  delivered  to  the  plaintiff. 
See  Code,  §  65. 

UNDERTAKING    COLLATERAL  THEREWTTH. 

Title,  «fec. 

Whereas  the  above-named  defendant  has  put  in  his  answer  in  this  action, 
showing  that  the  title  to  real  property  comes  in  question  therein,  and  claiming 
the  benefit  of  the  provisions  of  the  Code  of  Pi-ocedure  with  reference  thereto. 

Now,  therefore,  we  the  undersigned,  C.  D.,  of,  &c.  (N  B.  the  defendant),  and 
E.  P.,  of,  &c.  (surety^,  do  hereby  undertake  and  become  bonnd  to  the 

plaintiff  in  the  sum  of  one  nundred  dollars,  that  if  he,  the  said  plaintiff,  shall, 
within  twenty  days  thereafter,  deposit  with  L.  M.,  Esq.,  of  ,  the  justice  before 
whom  this  action  is  brought,  a  summons  and  complaint,  in  an  action  in  the  Sa- 
preme  Court  of  the  State  of  New  York  for  the  same  cause,  the  above-named 
defondHut  will,  in  such  case,  within  twenty  days  after  such  deposit'  as  aforesaid, 
give  an  admission  in  writing  of  the  service  thereof. 

If  the  defendant  have  been  arrested,  continue  thus: 

And  also  that  he,  the  said  defendant,  will  at  all  times  render  himself  amenable 
to  all  process  of  the  said  Supreme  Court,  during  the  pendency  of  the  said  action 
to  be  brought  therein,  as  aforesaid,  and  to  such  as  may  be  issued  to  enforce  the 
judgment  therein. 

Add  afiidavits  and  acknowledgment,  as  in  form  No.  VIL 
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REMOVAL  OF  CAUSE  INTO  FEDERAL  COURT. 

Vol  IL,  §  159. 
PETITION. 

Prefix  title  of  cause,  and  address  petition  to  the  court  in  which  the  action  is 
brought. 

See  general  form  No.  IIL 

Allege, 

Tliat  a  suit  has  been  brought  in  this  court  against  your  petitioner  by  A.  B.  (a 
citizen  of  this  state),  for  recovery  of  the  sum  of  $ 

[Or,  state,  otherwise,  the  nature  of  the  suit  and  the  value  of  the  matter  in  dispute. 
N.  B. — If  the  applicant  be  an  alien,  the  allegation  that  the  plaintiff  is  a  citisen  of 
this  state  will  not  be  necessary.] 

That  the  matter  in  dispute  in  such  suit  exceeds,  as  aforesaid,  the  sum  or  value 
of  five  hundred  dollars,  exclusive  of  costs. 

That  your  petitioner,  at  the  time  of  filing  this  his  petition,  has  entered  his  ap- 
pearance in  this  court,  in  the  said  suit. 

TThat  your  petitioner  is  an  alien,  to  wit,  a  subject  of  the  king  of  , 

and  is  not  a  citizen  of  the  United  States  of  America.) 


APPENDIX  OF  FOBUS.  995 

Or, 

That  your  petitioner  is  not  a  citizen  of  the  state  in  which  the  above  entitled 
action  is  brought,  but  is  a  citizen  of  another  state,  to  wit,  of  the  state  of 

That  he^  your  petitioner,  has  procured  and  herewith  offers  good  and  sufficient 
surety  for  his  entering  in  such  court,  on  the  first  day  of  its  session,  copies  of  the 
process  against  him  in  said  cause,  and,  also,  for  his  there  appearing  and  entering 
special  bail  in  the  said  cause,  if  special  bail  was  origiually  requisite  therein,  pur- 
suant to  the  statutes  of  the  United  States  in  such  case  made  and  provided. 

Your  petitioner,  therefore,  prays  that  the  said  cause  may  be  removed 
for  trial  into  the  next  Circuit  Court  to  be  lield  in  the  district  where 
the  same  is  pending,  to  wit,  into  the  next  Circuit  Court  for  the  Southern 
District  of  the  State  of  New  York,  pursuant  to  the  provisions  of  the 
said  statutes  of  the  United  States,  in  such  case  made  and  provided,  and 
that  this  court  do  accept  the  surety  offered  by  your  petitioner,  as 
aforesaid,  and  do  proceed  no  further  in  the  said  cause, 
(and,  if  so,  that  the  bail  originally  taken  from  your  petitioner  in  the 
said  cause,  be  discharged.) 

And  that  this  court  would  give  all  proper  directions,  and  grant  to 
your  petitioner  such  further  or  other  order  or  relief  in  the  premises  as 
may  be  just. 

SKCCRITY. 

Know  all  men  by  these  presents :    That  we  the  undersigned,  C.  D., 
of         ,  &c.,  and  E.  F.,  of  ,  are  hereby  held  and  lirmly  bound 

unto  A.  B.  (plaintiff  in  the  action),  his  executors,  administrators,  and 
assigns,  in  the  sum  of  one  hundred  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  A.  6.,  his  executors,  admin- 
istrators, or  assigns,  for  which  payment,  well  and  truly  to  be  made,  we 
jointly  and  severally  bind  ourselves,  our  heirs,  executors,  and  adminis- 
trators, and  every  of  them,  forever,  by  these  presents. 

Sealed  with  our  seals  this  day  of  ,  in  the  year  of  our 

Lord  1863. 
Whereas  the  above-named  A.  B.  hath  commenced  a  suit,  in  the  Supreme 
Court  of  the  State  of  New  York^  against  the  above  bounden  C.  D., 
(or,  against  C.  D.,  of,  &c.,  in  cases  where  the  petitioner  does  not  join  in 

tlie  bond), 
for  recovery  of 

[Here  state  nature  of  action,  in  accordance  with  the  petition.] 
and  the  matter  in  dispute  in  such  suit  exceeds,  as  aforesaid,  the  sum  of  dvo 
hundred  dollai*s,  exclusive  of  costs. 

And  whereas  the  said  A.  B.,  the  plaintiff  in  the  said  suit,  is  a  citizen  of  the 
state  of  New  York,  and  the  said  C.  D.,  the  defendant  therein,  is  a  citizen  of 
another  state,  to  wit,  the  state  of 
(or,  where  the  defendant  is  an  alien,  simply  allege. 

And  whereas  the  said  C.  D.,  the  defendant  in  the  said  suit,  is  an  alien,  and  is 
not  a  citizen  of  the  United  States  of  America,) 

And  whereas  the  said  C.  D.  hath  entered  his  appearance  in  such  suit  in  the 
said  Supreme  Court,  and  hath  filed  his  petition  in  the  same  Court  for  the 
removal  of  the  said  cause  for  trial  into  the  next  Circuit  Court  to  be  held  in  the 
District  where  the  said  suit  is  pending,  to  wit,  into  the  next  Circuit  Court  to  be 
held  in  the  Southern  District  of  the  State  of  New  York,  pursuant  to  the  Statutes 
of  the  United  States  in  such  case  made  and  provided. 

Now,  therefore,  the  condition  of  the  above  written  obligation  is  such,  that  if 
the  above  bounden  C.  D. 
(or,  if  the  said  C.  D.,  when  the  defendant  does  not  join  in  the  bond). 
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sball  enter  in  tHe  said  Gircait  Court,  on  the  first  day  of  its  next  session,  copies  of 
the  process  against  him  in  the  aforesaid  cause,  and  shall  also  then  and  there 
appear,  and  enter  special  bail  in  the  said  cause,  if  special  bail  was  originally  re- 
quisite therein,  then  these  presents  and  the  above  written  obligation  shall  be  void, 
but  otherwise  to  be  and  remain  in  full  force  and  virtue. 

To  be  executed  by  the  obligors. 

Should  be  acknowledged,  and  affidavit  of  justification  annexed. 

Having  filed  the  above  petition,  and  an  entry  of  the  defendant's  appearance, 
8er\'e  upon  the  plaintiflf 's  attorney  copies  of  the  petition,  notice  of  appearance, 
and  security,  with  the  following  notice  of  motion : 

NOTICB. 

Take  notice,  that  upon  the  petition  and  appearance  of  the  defendant,  now  on 
file  in  this  court,  and  also  upon  the  surety  bond  on  behalf  of  the  said  petiti<Mier, 
copies  of  which  petition,  notice  of  appearance,  and  surety  bond  are  served  here- 
Avith,  this  court  will  be  moved  on  the  part  of  the  defendant  at,  &c,  that  the 
prayer  of  the  said  petition  be  granted,  and  that  this  cause  be  removed  for  trial 
unto  the  next  Circuit  Court  to  be  held  in  the  Southern  District  of  the  state  of 
New  York,  as  thereby  prayed,  and  that  this  court  do  accept  the  surety  offered 
by  the  petitioner,  and  do  proceed  no  further  in  the  said  cause, 
(and,  if  so,  that  the  bail  originally  taken  from  the  petitioner,  in  the  said  cause, 
be  discharged.^ 

And  for  such  other  or  further  order  or  relief  as  may  be  just. 
Or,  the  matter  may,  if  preferred,  be  brought  on  by  order  to  show  cause  to  the 
same  effect. 

ORDER. 

See  11  How.,  481  (485). 
Title,  Ac. 

A  petition  having  been  filed  by  the  defendant  in  this  cause  at  the  time  of  en- 
tering his  appearance  herein,  on  the  day  of  instant^  praying  for  the 
removal  thereof  into  the  Circuit  Court  for  the  Southern  District  of  New  York, 
pursuant  to  the  statutes  of  the  United  States  in  such  case  made  and  provided, 
and  the  said  petitioner  having  offered  good  and  sufiicient  security,  pursuant  to 
the  directions  of,  and  as  required  by  the  said  statute ;  now,  on  motion  of  Mr.  W., 
of  counsel  for  the  petitioner,  and  after  hearing  Mr.  H.,  of  counsel  for  the  plaintifi^ 
in  opposition  thereto,  it  is  declared  that  it  is  made  to  appear,  to  the  satis&ction 
of  tliis  court,  that  the  present  suit  is  commenced  in  this  court  by  a  citizen  of  the 
state  of  New  York  agamst  a  citizen  of  another  state,  * 
(Or,  that  the  present  suit  is  commenced  in  this  court  against  an  alien), 
and  that  the  matter  in  dispute  exceeds  five  hundred  dollars,  exclusive  of  costs. 
And  it  is  hereby  further  declared  and  ordered,  that  this  court  doth  accept  the 
surety  offered  by  the  petitioner,  and  that  the  said  cause  be  removed  for  torial 
into  the  next  Circuit  Court  to  be  held  in  the  Southern  District  of  the  state  of 
New  York,  pursuant  to  the  said  statutes;  and  that  this  court  do  proceed  no  fur- 
ther therein,  and  that  all  proceedings  in  this  court  in  the  said  cause  be  and  the 
same  are  hereby  stayed. 
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XXIV. 

APPEAEANCE. 

Vol  r.,  §  59 ;  Vol  II.,  §  160 ;  Rules  10,  11. 
COMMON  APPEARANGK. 

Title,  Ac.  ♦ 
8ir, 

Take  notice  that  I  appear  (as  attorney  for  the  defendant)  in  the  above-enti- 
tled action,  and  I  reqaest  that  all  notices  and  papers  therein  be  served  upon 
inc,  at  my  place  of  (business)  No.     ,        street,  in  Uie  city  of 

Dated. 

A  B.,  Attorney  for  the  Defendant 

To  C.  D.,  Esq.,  Attorney  for  PlaintiE 

Where  the  party  himself  appears,  substitute  the  words  "  personally  "  for  as 
"  attorney  for  the  defendant,"  and  "  residence  "  for  **  business,"  if  the  paity  has 
no  such  place. 

QUALIFIED    APPEARANCB. 

THtIc,  Ac 

Take  notice  that  I  appear  as  attorney  for  the  defendant,  C.  D.,  for  the  pur 
poses  of  a  motion  to  [state  object  of  motion  proposed  to  be  made],  but  not  for 
any  other  purpose. 

Date,  signature,  and  address,  as  above. 

APPEAUANOB  AND  DEMAND  OF  OOPT  OOMPLAIMT. 
VoL  II.,  §  160  (a) ;  Code,  §  130. 

'     I'itle,  ifec. 

Take  notice  that  I  appear  (as  attorney  for  the  defendants,  C.  D.  and  E.  F.,) 
in  the  above-entitled  action,  and  demand  a  copy  of  the  complaint  therein,  to  be 
served  upon  me,  at,  &c. 

Conclude  as  in  foregoing  forms. 
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PROCEEDINGS  ON  AEEEST. 

T7NDERTAKINO  BY  PLAINTIFF. 

VoL  I.,  g  83  (6). 
Title,  &c. 

Whereas  A.  B.,  above  named,  has  made  application  to  one  of  the  of 

the  above-named  court,  to  arrest  the  above-named  C.  D.,  in  the  above-entitled 
action,  on  the  ground  that  the  said  defendant  is  arrestable  therein,  pursuant  to 
the  provisions  of  the  Code  of  Procedure. 

Now,  therefore,  we,  the  above-named  A  B.,  of  No.      ,  street,  in  the  city 

of  ,  and  £.  R,  of  No.      ,        street,  in  said  city,  do  hereby,  pursuant  to 

the  statute  in  such  case  made  and  provided,  undertake,  that  if  the  defendant  in 
the  said  action  shall  recover  judgment  therein,  the  plaintiflf  in  said  action  will  pay 
all  costs  which  may  be  awarded  to  the  said  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  arrest  in  said  action,  not  exceeding  the  sam  of 
hundred  dollars. 

Dated,  18 
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Add  aflBdavit  of  justification  by  paretics,  and  acknowledgment,  as  in  No.  VIL 

The  plaintiff  need  not  justify,  when  sureties  are  Joined  in  the  undertaking,  but, 

where  the  undertaking  is  executed  by  him  alone,  he  must  do  so.     It  is  usual  and 

proper  to  join  him  as  a  party  to  the  undertaking,  in  all  cases  where  that  course  is 

not  attended  with  inconvenience. 

ORDER  OF  ARREST. 

VoL  I.,  §  83  (c). 
Title,  <kc. 

To  the  sheriflf  of  the  county  of 

You  are  required  forthwith  to  arrest  the  defendant  in  this  action,  and  hold 
him  to  bail  in  the  sum  of  (double  the  plaintiff  ^s  claim  in  general,  bat 

the  amount  rests  with  the  judge),  and  to  return  this  order  to  C.  D.,  the  plaintiff's 
attorney,  at  ,  on  the  day  of  ,  one  thousand  eight  hun- 

dred and 

Dated,  (Judge's  signature). 

C.  D.,  Plaintiff*'s  Attorney. 

MOTIONS  TO  VACATE  ORDER  OF  ARREST,  OR  TO  REDUCE  THE  AMOUNT  OF  BAIL. 

Vol  L,  §  85  (a).  ' 
Motion  to  Vacate, 

Title,  drc,  and  fonual  notice  as  in  No.  I. 

[Grounded  on  the  pleadings  and  proceedings  in  this  cause  (and  on  the  **  affi- 
davits, copies  of  whicn  are  herewith  served").  If  the  motion  is  grounded  on  the 
plaintiff's  papers  alone,  omit  words  in  parentheses.] 

That  the  order  for  the  arrest  of  C.  l).,  the  above-named  defendant,  granted  on 
the  day  of  ,  by  the  Honorable  ,  a  justice  of  this  court, 

on  the  application  of  A.  B.,  the  above-named  plaintiff,  be  vacated,  or  for  such 
further  or  other  order  as  may  be  just. 

X.  B. — If  the  motion  is  to  vacate,  on  the' ground  of  irregularity  in  the  plaiih 
tiff's  papers,  the  irregularities  must  be  specified  on  the  face  of  the  moving  papers. 
Rule  30. 

Motion  to  Reduce  Bail, 

Notice,  kCy  as  in  last. 

.That  the  amount  of  bail  to  be  given,  on  the  arrest  of  0.  D.,  the  above-named 
defendant,  on  the  application  of  A.  B.,  the  above-named  plaintiff,  as  the  same  is 
fixed  by  an  order  of  this  court,  made  the  day  of  ,  by  the  Hon- 

orable ,  a  justice  thereof,  may  be  reduced,  or  for  such  further  or  other 

order  as  may  be  just 

UNDERTAKING  ON   GIVINO  BAIL. 

Vol.  I.,  §  86  (fc). 

Title,  &c. 

"VNTiereas  the  above-named  defendant,  C.  D.,  has  been  arrested  in  the  fore- 
going action,  by  the  sheriff  of  the  county  of  ,  at  the  suit  of  the  above- 
named  A.  B. 

Now,  therefore,  we,  E.  F.,  of,  (fee,  and  G.  H.,  of,  (fee.  (state  places  of  residence 
and  occupation),  do  hereby,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, undertake  that  C.  D.,  the  defendant  above  named,  shall  at  all  times  render 
himself  amenable  to  the  process  of  this  court,  during  the  pendency  of  this  action, 
and  to  such  as  may  be  issued  to  enforce  the  judgment  therein. 
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SSo  far  in  ordinary  cases.] 
f  the  defendant  be  arrested  under  subdivision  3  of  section  179,  add  as 
follows  : 

And  wc  do  hereby  further  undertake  and  become  bound  to  the  said  plaintitf 
in  the  sum  of  (N.  B. — Double  v|ihie  of  property  as  sworn  to  by  plaiu- 

tifF),  for  the  delivery  to  the  said  plaintiff  of  the  property  claimed  by  him  in  this 
action,  if  such  delivery  shall  be  adjudged ;  and  for  the  payment  to  him  of  such 
sum  as  may  for  any  cause  be  recovered  against  the  said  defendant,  C.  D.,  in  this 
action. 

Add  affidavits  of  justification  and  acknowledgments,  as  in  No.  YII. 

See  same  form,  as  to  justification  of  sureties,  or  others  in  their  stead,  if 
excepted  to. 


XXVL 

PROCEEDINGS  ON  EEPLEYIN. 

AFFTOAVrr. 
VoL  I.,  §  95  (6). 

Title,  &c. 

County  of  ss. 

A.  B.,  the  above-named  plaintiff,  being  duly  sworn,  deposes  and  says :  Firstly, 
Tliat  he  is  owner  of  the  property,  to  recover  the  possession  of  which  this  action 
is  brought,  and  that  the  descriptton  of  said  property  is  as  follows,  to  wit : 

[Insert  correct  description.] 

Firstly,  That  he  is  lawfully  entitled  to  the  possession  of  the  property,  to  recover 
the  possession  of  which  this  suit  is  brought,  by  virtue  of  a  special  propei-ty  there- 
in, the  facts  in  respect  to  which  are  hereinafter  set  forth,  and  that  the  description 
of  said  property  is  as  follows,  to  wit : 

(Insert  correct  description.] 
'hat,  &c. 

[Insert  statement  of  facts  and  circnmstances,  showing  nature  of  special  prop- 
erty claimed.] 
Secondly, 

That  the  said  property  is  wrongfully  detained  by  the  said  defendants, 
above  named. 
Thirdly, 

Tliat  the  alleged  cause  of  the  detention  thereof,  according  to  his,  this  depo- 
nent's best  knowledge,  infonnation,  and  belief,  is  as  follows,  to  wit : 
[State  alleged  cause  of  detention.] 
Fourthly, 
That  the  said  property  has  not  heen  taken  for  a  tax,  assessment,  or  fine,  pur- 
suant to  a  statute,  or  seized  under  an  execution  or  attachment  against  the  prop- 
erty of  the  said  plaintiff. 
Or,  if  the  fact  be  so. 

That  the  said  property  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pur- 
snant  to  a  statute. 

That  the  said  property  has  been  seized  under  an  execution  (or,  attachment), 
against  the  property  of  him,  the  said  plaintiff,  but  the  same  is,  by  statute,  exempt 
from  such  seizure,  inasmuch  as,  (fee  (state  shortly,  grounds  on  which  exemption 
claimed). 
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Fifthly, 

That  the  actaal  value  of  said  property  is  the  som  of  dollars 

Sworn  to  before  me,  this  )  a    n 

day  of        ,  186        f  ^  ^ 

C.  D., 

Cammiiiumer  of  Deeds. 

N.  B. — If  the  affidavit  be  not  made  by  the  plaintiff  himself,  bat  by  some  one 
on  his  behalf  (§  207),  insert,  in  the  description  of  such  party,  the  character  in 
which  he  acts,  and  make  an  allegation  at  the  outset,  showing  why  the  affidavit 
is  not  made  by  the  plaintiff  himself,  and  the  competency  of  tne  party  making  it 
to  speak  to  the  facts  deposed  to,  altering  the  form  throughout  in  aU  necessary 
particulars. 

IKDOB8E  BEQUISrnON  TO  SHERIFF,   AS  FOLLG^WS  : 

Sir,  • 

I  require  you  to  take  the  property  claimed  by  the  within  affidavit,  from 
the  defendant,  and  deliver  it  to  the  plaintiff. 

Date.  Yours,  j  Signature  of  plaintifi^ 

I    or  of  his  attorney. 
To  the  sheriff  of  the  county  of 

UNDEBTAKma  BY  PLAINTIFF  8  SUBSTIE8. 
Vol  I^  §  95  (c). 

Title,  &c 

Whereas  the  plaintiff  in  this  action  (or  A.  B.,  on  behalf  of  the  plaintiff  in  this 
action)  has  made  an  affidavit  that  the  defendant  therein  wrongfully  detains  cer- 
tain personal  property,  in  the  said  affidavit  mentioned,  of  the  value  of  ;  and 
the  plaintiff  claims  the  immediate  delivery  of  such  property,  as  provided  for  in 
the  second  chapter  of  the  seventh  title  of  the  second  part  of  the  Code  of  Pro- 
cedure :  Now  therefore,  and  in  consideration  of  the  taldng  of  said  property,  or 
any  part  thereof,  by  the  sheriff  of  the  county  of  ,  by  virtue  of  tbe  said 

affidavit  and  of  the  requisition  thereupon  indorsed,  We,  the  undersigned,  A.  B., 
of  No.  street,  in  the  city  of  ,  and  C.  D.,  of  No.  street,  in 

the  city  of  ,  do  hereby  undertake  and  become  bound  to  the  defendant  in 

the  sum  of  [double  amount  stated  on  affidavit]  for  the  prosecution  of  this  action, 
and  for  the  return  to  the  defendant  of  the  said  property,  or  so  much  thereof  as 
shall  be  taken  by  virtue  of  the  said  affidavit  and  requisition  thereupon  indorsed, 
if  a  return  thereof  shall  be  adjudged ;  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  plaintiff  in  this  action.   * 

Dated,  &c.  

«    Add  affidavit  of  justification  and  acknowledgment,  as  in  No.  VlL 

If  sureties  excepted  to  by  the  defendant  the  exception  must  be  served  within 
three  days.     Code,  §  210. 

MOnON  TO   SET  ABIDE. 
Vol  L,  §  96  (a). 

Notice  of  Motion, 

See  form  I. 

Move, 

That  the  affidavit  made  by  the  plaintiff  in  tbis  action,  and  the  reauisition  to 
the  sheriff  of  the  county  of  ,  indorsed  thereon,  and  all  proceedings  taken 

by  the  plaintifi^  or  by  the  said  sheriff  by  virtue  thereof  respectively,  may  be 
set  aside  as  void  and  irregular,  for  that,  dpc   (specify  irregularity  compliuiied 
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of),  and  that  the  property  taken  by  the  said  sheriff,  under  color  of  the  said  affi- 
davit and  requisition  respectively,  may  be  restored  by  him  to  the  said  defendant, 
and  that  the  plaintiff  may  be  ordered  to  pay  the  costs  of  this  motion,  or  that 
such  farther  or  other  order  may  be  made  for  the  relief  of  the  defendant  in  the 
premises,  as  may  be  just. 

To  be  grounded  *'  on  the  affidavit  of  the  plaintiff  in  this  action,  and  the  requi- 
sition to  the  sheriff  of  the  county  of  indorsed  thereon."  If  the  com- 
plaint have  been  served,  refer  to  it  also.  If  any  affidavit  be  necessary  to  show 
irrcfi^ularities  extraneous  to  the  papers,  serve  a  copy  vfiih  the  notice. 

I^  the  proceeding  be  by  order  to  show  cause,  alter  the  form,  mutatis  mutan- 
dis, 

[Jin>EBTA£INa   ON  FABT   OF   DEFENDANT,   IN  ORDER  TO  RETAIN   PROPERTY. 

VoL  I,  §  96  (c). 
Title,  &c. 

Whereas  the  plaintiff  in  this  action  has  claimed  the  delivery  to  him  of  cer- 
tain personal  property,  specified  in  the  affidavit  made  on  behalf  of  the  plaintiff 
for  that  purpose,  of  the  alleged  value  of  ,  and  has  caused  the  same  to  be 

taken  by  the  sheriff  of  the  county  of  ,  pursuant  to  the  second  chapter  of 

the  seventh  title  of  the  second  part  of  the  Code  of  Procedure,  but  the  same  has 
not  yet  been  delivered  to  the  plaintiff.  And  whereas  the  defendant  hath  re- 
quired to  have  the  said  personal  property  returned  to  him.  Now,  therefore,  we, 
the  undersigned,  A.  B.,  of  No.  street,  in  the  city  of  ,  and  C.  D.,  of 

No.  street,  in  the  city  of  ,  for  the  procuring  of  such  return,  and  in 

consideration  thereof,  do  hereby  undertake  and  become  bound  to  the  said  sher- 
iff in  the  sum  of  (double  the  amount  stated  in  plaintiff's  affidavit)  for  the  de- 
livery of  the  said  property  to  the  plaintiff,  if  such  delivery  shall  be  adjudged, 
and  for  the  payment  to  him,  the  said  plaintiff,  of  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  defendant  in  this  action. 

Add  affidavit  of  sureties,  and  acknowledgment  as  in  foregoing. 

A  notice  of  justification  of  such  sureties,  of  not  less  than  two  or  more  than 
six  days,  must  also  be  subjoined  to  the  above  undertaking,  in  the  first  instance, 
and  without  waiting  for  any  exception  on  the  part  of  the  plaintiff!  YoL  I.,  p. 
446.     See  form  VII. 

CLAIM  BY  THIRD  PARTY. 
Vol  I.,  §  96  to). 

Affidavit, 
Title,  &c. 
County  of  ,  ss.  ^ 

£.  F.,  of,  &C.,  being  duly  sworn,  deposes  and  says.  That  he  claims  to  be  the 
lawful  owner  of,  &c.  (describe  property),  heretofore  taken  by  the  sheriff  of 
the  county  of  ,  from  C.  D.,  the  above-named  defendant,  on  the  requisition 

of  A.  B.,  the  above-named  plaintiff,  and  now  in  the  possession  of  him,  the  said 
sheriff,  on  behalf  of  the  said  plaintiff.  [If  the  defendant  have  given  counter- 
security,  vary  allegation  accordingly.]  That  he,  this  deponent,  has  title  to  and 
right  to  the  possession  of  the  aforesaid  property,  and  that  the  grounds  of  such 
right  and  title  are  as  follows,  to  wit.  [State  circumstances,  and  grounds,  show- 
ing title  aud  right  of  claimant,  and  that  such  title  and  right  are  paramount  to 
those  of  either  plaintiff  or  defendant.] 

Indorse  requisition  as  follows : 
To  the  Sheriff  of  the  County  of  : 

I  hereby  require  you  to  deliver  the  property  iu  the  within  affidavit  mentioned 
to  mc,  and  not  to  the  plaintiff,  or  to  the  defendant  in  the  within  entitled  action. 
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UNDEKTAKIXO  BY  PLAINTIFF,  TO  OBTAIN  DKLIVKBT  TO  HIBC. 

Title,  &c. 

Whereas  £.  F.,  (fee,  has  made  affidavit,  and  claims  title  to  certain  propertr 
now  in  possession  of  the  sheriff  of  the  county  of  ,  by  virtue  of  an  affida* 

rit,  &c,,  on  requisition  of  the  above-named  plaintiffl  And  whereas  the  said 
plaintiff  is  desirous  of  obtaining  the  delivery  of  such  property  to  him.  Now 
therefore,  i&c.  [undertaking  as  above,  by  two  sureties],  do  hereby  undertake  %ud 
become  bound  to  the  said  sheriff  of  the  said  county  of  .  ,  to  indemnin 
him  the  said  sheriff^  against  the  said  claim  so  made  by  the  said  K  F.,  as  afore- 
said, and  to  pay  to  him,  the  said  sheriff^  all  sum  or  sums  of  money  whatsoever, 
if  any,  whicli  may  at  any  time  be  recovered  against  him  by  the  said  E.  F.,  in 
respect  of  such  claims  so  made  as  aforesaid,  and  all  costs  and  charges  whats<v 
ever  of  any  proceedings  to  be  taken  against  him  by  the  said  E.  F.,  for  the  re- 
covery thereof. 

!Add  justification  and  acknowledgment,  as  usual]     The  sureties  must  be  free- 
ders  and  householders  of  the  county.     Code,  §  216. 


xxvn. 

INJUNCTION. 

BOND  ON   OBTAINING  INJUNCTION  TO  STAY   PROCEEDINGS  IN  A   PERSONAL  AC- 
TION AFTER  VERDICT  OR  JUDGMENT,  AS  PROVIDED  BY  REVISED  STATUTES. 

VoL  I.,  §  102  (d). 

Know  all  men  by  these  presents,  that  we,  A»  B.,  of  No.  street,  in  tbe 

ci7y  of  X,,  and  E.  F.,  of  No.  street,  in  the  said  city,  are  held  and  firmly 

bound  unto  C.  D.,  of  the  said  city,  in  the  sum  of  one  hundred  dollars,  lawfnJ 
money  of  the  United  States  of  America,  to  be  paid  to  the  said  C.  D.,  his  execu- 
tors, administrators,  or  assigns,  for  which  payment,  well  and  truly  to  be  made,  ve 
bind  ourselves,  our  heirs,  and  each  of  our  executors  and  administrators,  joiotlj 
and  severally,  firmly  by  these  presents.     Sealed  with  our  seals. 

Dated  the  day  of  ,186     . 

Whereas  the  above-named  A.  B.  has  applied  to  the  Supreme  Court  of  the 
State  of  New  York  for  an  injunction  against  the  above-named  C.  D.,  to  staj 
proceedings  at  law  in  a  certain  personal  action  pending  in  the  said  Court,  where- 
in the  said  C.  D.  is  plaintiff  and  the  said  A.  B.  is  defendant  [after  judgment 
therein]  :  Now,  the  condition  of  this  obligation  is  such,  that  if  the  above-boua- 
den  A.  B.  and  E.  F.  shall  well  and  truly  pay  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  all  such  damages  and  costs  as  may  be. awarded  to 
them  by  the  court  at  the  final  hearing  of  the  cause,*  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of  Y.  Z.  A,  B.  [l.  s.J 

E.  F.  [l.  s.] 

Usual  acknowledgment,  and  the  following  special  afiEidavit  of  justification  bj 
the  surety  or  sureties : 

County  of  P.  ss.  E.  F.,  the  surety  {or,  one  of  the  sureties)  in  the  within  bonJ 
named,  being  duly  sworn,  doth  depose  and  say,  that  he  is  a  householder,  resident 
within  this  stilte,  and  is  worth  the  sum  of  (the  amount  of  the  penalty  of  the  komi) 
over  and  above  all  debts  and  demands  against  him. 

S.F. 

Sworn,  6ic, 
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If  the  application  be  to  stay  proceedings,  after  verdict  and  before  judgment, 
substitute  in  the  bond,  for  the  words  within  brackets  (after  verdict  in  said  action, 
and  before  judgment  thereupon). 

If  the  court  dispenses  vfith.  a  deposit,  under  the  power  conferred  bv  section  191, 
insert  at  *  (and  shall  also  pay  the  sum  of  [the  amount  of  the  verdict  and  costs  of 
the  suit,  or  the  amotMit  of  the  judgment,  including  costs,  if  judgment  has  been 
entered],  whenever  ordered  bj  the  said  Supreme  Court). 

In  such  case,  the  penalty  of  the  bond  must  of  course  be  propoitionately 
enlarged. 

UNBKBTAKINa  ON   OBTAINING   mJUNCTION   IN   OBDrNABY  CASES. 

VoI.I.,§  102(d). 

Title,  «fec. 

The  above-named  plaintiflT,  A.  B.,  having  applied  to  this  court ;  or,  "  to  a  judge 
of  this  court;"  or,  "to  the  county  judge  of  the  county  of  X.,"  for  an  injunction 
rcstraininj^  the  defendant,  C.  D.,  from  [state,  as  in  order],  as  therein  particularly 
mentioned,  we,  the  undersigned  E.  F.,  of  No.  street^  in  the  city  of  Y.,  and 

G.  II.,  of  No.  street,  in  the  said  city  of  Y.,  do  undertake  on  the  part  of  the 

plaintiff,  that  the  said  plaintiff  will  pay  to  the  defendant  so  enjoined,  such  dam- 
ages, not  exceeding  the  sum  of  dollars  [insert  some  reasonable  amount, 
having  regard  to  the  value  of  the  matter  in  controversy,  and  the  probable  exer- 
cise of  discretion  on  the  part  of  the  judge  in  fixing  it],  as  he  may  sustain  by 
reason  of  such  injunction,  if  the  court  shall  finally  decide  that  the  said  plaintiff 
was  not  entitled  thereto. 

Dated,  ,  186  . 

Add  justification  and  acknowledgment  as  usual. 

I^ote.  If  the  injunction  bo  to  restrain  the  general  and  ordinary  business  of  a 
corporation,  it  is  necessary  that  there  be  two  sureties  in  the  undertaking.  See 
Vol  I.,  §  102  (/). 

FORM  OF  OKDES. 
Vol.  I.,  §  102  {h). 

Title,  Ac. 

It  appearing  satisfiictorily  to  me,  by  the  affidavit  of  A.  B.,  the  plaintiff,  that 
sufficient  grounds  for  an  order  of  injunction  exist ;  I  do  hereby  order,  that  the 
defendant,  C.  D.,  refrain  from  [particulaiize  acts  sought  to  be  restrained],  until 
the  further  order  of  this  court 

OBDEB  TO   snow   CAUSE. 
Code,  §  221-223. 

On  the  (complaint  in  this  action,  and  the)  affidavits,  copies  of  which  are  here- 
with served,  let  the  defendant  show  cause,  &c,  [as  in  Form  No.  11],  why  an 
injunction  should  not  be  granted,  restraining  him,  the  said  defendant,  from 
[specify  acts  sought  to  be  restrained].  And  in  the  mean  time,  and  until  the 
return  of  the  said  order,  let  the  said  defendant  be,  and  he  hereby  is  restrained 
accordingly. 

MOTION  TO  VACATE   INJUNCTION. 
VoLL,  §105(i). 

Notice,  on  part  of  defendant,  or  order  to  show  cause,  as  in  Form  IL,  stating  the 
papers  on  which  the  motion  is  grounded. 

That  the  injunction  granted  in  this  cause  by  the  Honorable  A.  B.,  a  judge  of 
this  court  (or,  by  C.  D.,  E»q.,  county  judge  of  the  county  of  X.,  as  the  case  may 
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be),  by  order  bearing  date  the  daj  of  ,  and  made  without  notice  to 

him  the  said  defendant,  be  vacated  or  modified,  or  for  such  farther  or  oth^ 
order  as  may  be  jnst. 

NOnCB  OF  MOTION  FOB   BEFERENOE  TO  A6CEBTAIK  DAMAGES  OCCAfilOKED 

BY  INJUNCnOK. 

VoL  L,  §  106. 

Apply,  upon  the  pleadings  and  proceedings,  and  on  proof  of  jadgment  rendered 
in  favor  of  the  defendant,  or  of  some  other  decision  of  the  court,  of  a  final  nature, 
that  the  plaintiff  was  not  entitled  to  the  injunction  as  granted. 

Notice  motion,  as  in  form  No.  L 

That  it  be  referred  to  a  referee,  to  be  appointed  by  this  court,  to  ascertidn  and 
report  what  amount  of  damages  the  defendant  has  sustained  by  reason  of  the  m- 
Junction  granted  in  this  action  by  the  Honorable  A.  B.,  a  judge  of  this  conit 
(or  by  C.  D.,  Esq.,  county  judge  of  the  county  of  X,  as  the  case  may  be),  bj 
order  bearing  date  the  day  of  ,  and  for  such  farther  or  other 

order  or  relief  as  may  be  just 
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PKOCEEDINQS  ON  ATTACHMENT. 

AFFIDAVIT. 

YoL  I.,  §  110  (a) ;    Code  §  227,  229. 

Title,  &c 

A.  B.,  of  ,  being  duly  sworn,  deposes  and  says,  that  he  is  the  plaintiff  in 

the  above^ntitled  action. 

(Or,  if  made  by  an  attorney  or  agent,  state  the  &ct  of  his  agency,  the  amount 
of  his  knowledge,  and  the  reasons  why  it  is  not  made  by  tha  party.) 

That  this  action  is  brought  for  the  recovery  of  money,  and  a  snnmions  has  been 
issued  therein.  That  a  cause  of  action  exists  in  favor  of  (him)  the  said  plaintiff 
against  the  said  defendant  for  the  sum  of  $  (with  interest  from  the 

day  of  ,  if  so),  which  is  the  amount  of  the  plaintiff^s  claim  in  this  action, 

and  that  the  grounds  of  such  claim  are  as  follows,  to  wit : 

[Here  inscil  short  but  sufficient  statement  of  the  nature  and  grounds  of  the 
plaintiff^s  cause  of  action.] 

That  the  said  defendant,  &c 

Here  make  statement  bringing  the  case  within  one  of  the  cat^^ries  prescribed 
by  the  Code,  as,  for  instance,  thus : 

When  against  a  Foreign  Corporation. 

That  the  said  defendants  are  a  foreign  corporation,  created  by  or  under  the 
laws  of  another  state,  to  wit :  the^state  of  M.,  having  property  within  thb  state, 
to  wit :  [Specify  nature  and  location  of  property.] 

When  against  a  Nonrresident, 

That  the  said  defendant  is  not  a  resident  of  this  state,  but  resides  at  O.,  in  the 
state  of  P. 
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Against  Absconding  or  Concealed  Debtor, 

Tlmt  tbo  said  defendant  bas  departed  from  this  state  with  intent  to  defraud  his 
creditors  ; 

Or,  has  departed  from  this  state  with  intent  to  avoid  the  service  of  a  summons ; 

Or, 

That  the  said  defendant  keeps  himself  concealed  within  this  state  with  intent, 
&c.  [State  intent  as  above,  in  the  words  of  the  statute ;  or,  if  the  fact  be  so,  both 
intents  may  be  alleged.] 

And,  in  all  cases  of  this  class,  allege  distinctly  and  positively,  the  facts  and  cir- 
cumstances attendant  upon  such  concealment  or  departure,  and  which  show  or 
tend  to  show  that  it  is  fraudulent  in  its  nature,  and  with  one  or  other  or  both  of 
the  intents  referred  to  in  the  section,  with  sufficient  detail  to  establish  a  clear 
prima  facie  case  by  competent  proof. 

Against  Defendant  Fraudulently  Disposing  of  Property, 

That  the  said  defendant  has  removed  certain  of  his  (or,  its)  property  from 
this  state,  to  wit  [give  specification],  with  intent  to  defraud  his  (or,  its)  cred- 
itors. 

Or,  That  the  said  defendant  is  about  to  remove,  <&c. 

Or,  That  the  said  defendant  has  assigned  certain  of  his  (or,  its)  property,  to 
wit  [give  specification],  with  intent,  (fee. 

Or,  is  about  to  assign,  <&c. 

Or,  has  disposed  of,  &c. 

Or,  is  about  to  dispose  of,  (fee. 

Or,  has  secreted,  d^c. 

Or,  is  about  to  secrete,  &c. 

And,  in  all  this  class  of  cases,  subjoin  distinct  and  detailed  allegations,  as 
above  directed,  showing  the  facts  and  circumstances  of  such  removal,  assign- 
ment, disposition,  or  secreting,  and  proving  or  tending  to  prove  that  it  has  taken 
place  with  the  fraudulent  intent  stated  in  the  section. 

VKDSSTAKING. 

VoL  L,  §  110  (6). 

Title,  kc. 

Application  having  been  made  to  the  Honorable  B.  F.,  one  of  the  justices  of 
this  court,  by  A.  B.,  the  above-named  plaintifi!*,  for  an  attachment  against  the 

f property  of  0.  D.,  the  above-named  defendant,  a 
Describe  class  under  which  defendant  falls]. 

Now,  therefore,  we,  the  undersigned  [names  and  description  of  plaintiff  and 
surety,  as  in  prior  forms],  do  hereby  undertake,  pursuant  to  the  statute  in  such 
case  made  and  provided,  that  if  the  said  C.  D.,  the  defendant  above  named, 
recover  judgment  in  this  action,  or  if  the  said  attachment  be  set  aside  by  the 
Older  of  the  court,  the  said  plaintiff,  A.  B.,  will  pay  all  costs  that  may  be  awarded 
to  the  said  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
said  attachment,  not  exceeding  the  sum  of  two  hundred  and  ffty  dollars. 
Add  usual  affidavits  and  acknowledgment. 

If  the  property  to  be  attached  is  valuable,  it  may  be  prudent,  with  a  view  to 
save  trouble,  to  increase  the  amount  specified  in  the  undertaking,  the  fixing  of 
which  rests  in  the  discretion  of  the  judge. 
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WARRANT  OF  ATTACHMENT. 
Vol  I^  §  110  (d). 

The  People  of  the  SUte  of  New  York, 

To  the  SherifF  of  the  County  of  X,  greeting : 
Whereas,  an  application  has  been  made  to  the  oflSccr  signing  this  warrant  by 
A.  B.,  plaintiff   for  an  attachment  against  the  property  of  C.  D., 

defendant,  in  an  action  in  the  Supreme  Court  of  the  State  of  New  York,  and, 
upon  such  application,  it  duly  appearing  by  affidavit,  that  a  cause  of  action  exists 
in  said  action,  in  favor  of  the  said  plaintiff  against  the  said  defendant,  for  the 
recovery  of  dollars  and  cents  (with  interest  thereon  from  the  • 

'  day  of  ,  18     ),  and  the  said  affidavit  specifying  the  amount  of  the  said 

claim,  and  the  grounds  thereof,  and  that  the  said  defendant,  C.  D.,  is  a  foreign 
corporation ; 

[Or,  that  the  said  defendant  is 'not  a  resident  of  this  state;  or  allege  otherwise  in 
conformity  with  affidavit,  in  precise  words  of  section  229,] 

and  the  said  plaintiff  having  also  given  the  undertaking  required  by  law  : 

Now  you  arc  hereby  commanded,  that  you  attach  and  safely    keep  all  the 

property  of  the  said  defendant,  C.  I).,  within  your  county,  or  so  mucb 

thereof,  as  may  be  sufficient  to  satisfy  the  plaintiff^s  said  demand  of  # 

with  interest  as  aforesaid,  together  with  costs  and  escpenses,  and  that  you  proceed 

hereon,  in  the  manner  required  of  you  by  law. 

Given  under  the  hand  of  E.  F.,  ,  one  of  the  justices  of  the  said  Suprtme 

Court,  at  the  City  Hall,  in  the  city  of  Y.,  this         day  of  ,  in  the  year  one 

thousand  eight  hundred  and  sixty-two. 

G.  II.,  Plaintiff's  Attorney.  E.  F.,  Justice,  &c. 

ORDER  TO  EXAMINK  PERSON  HOLDING  PROPERTY  OF  DEBTOR  IN  ATTACHME5T. 

Vol.  L,  §  111  (<{) ;  CkxiO)  §§  234,  236. 
Title,  &c. 

It  appearing  to  me  by  the  affidavit  of  P.  Q.  (or,  the  certificate  of  R.  S.,  sheriff 
of  the  county  of  X.),  that  the  sheriff  of  the  county  of  X.  (or  said  sheriff),  witJi  a 
warrant  of  attachment  against  the  property  of  0.  D.,  the  defendant  in  this  action, 
has  applied  to  *  N.  O.,  for  the  purpose  of  attaching  property  of  said  defendant 
held  by  said  N.  O.  (or  a  debt  owing  to  the  defendant  by  said  N.  O.),  and  that 
said  N.  O.  refuses  to  furnish  said  sheriff  with  a  certificate  designating  the  amount 
and  description  of  the  property  held  by  said  N.  O.  for  the  benefit  of  the  defendant, 
(or  the  amount  of  the  debt  owing  by  said  N.  O.,  to  the  defendant)  *  Now  I  do 
hereby  order  and  require  the  said  N.  0.  to  attend  before  me  at  ,  on  the 

day  of  ,  1863,  at  M.,  and  be  examined  on  oath  concerning  the 

same. 

Dated,  &c  Y.  Z.,  Justice,  ^c 

In  the  case  of  an  Officer  of  a  Corporation  or  Association. 
Substitute  from  *  to  *  as  follows : 

N.  O.,  President  of  the  K,  Association,  for  the  purpose  of  attaching  the  rights 
or  shares  which  such  defendant  may  have  in  the  stock  of  such  association  (or 
corporation),  together  with  the  interest  and  profits  thereon,  and  that  the  said  N. 
O.,  President  oft?i£said  A".  Association,  refuses  to  furnish  said  sheriff  with  a  cer- 
tificate, designating  the  number  of  rights  or  shares  of  the  defendant  in  tlie  stock 
of  such  association  (or  corporation),  with  and  dividend  or  encumbrance  thereon. 
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MOTION  TO  DISCHARGE   A'lTACnMENT. 
Vol  I.,  §  112  (6,  c);  Code,  §  241. 

Notice  motion  as  in  No.  I.,  grounded  on  the  pleadings  and  proceedings  in 
this  action  (and  tho  affidavits,  copies  of  which  arc  herewith  served). 

If  the  motion  is  on  the  plaintitl^s  papers  ah)ne,  omit  words  in  parentheses. 

That  the  warrant  of  attachment  issued  in  this  action  on  the  day  of         , 

186  ,  by  the  Hon.  E.  F.,  a  justice  of  this  court,  to  the  sheriff  of  the  county  of 
X.,  and  all  the  proceedings  thereunder,  be  vacated  and  discharged. 

If  the  motion  be  on  the  ground  of  irregularity,  add  for  irregularity  on  the 
ground  that,  dbc,  and  specify  irregularity  complained  of. 

Add  usual  demand  for  further  relief,  to  which,  if  on  the  ground  of  irregnlarity, 
may  be  added  a  demand  of  the  costs  of  the  motion. 

On  cfround  of  Neghct  to  file   Undertaking, 

Specify  irregularity  as  follows : 

On  the  ground  that  the  undertaking  given  upon  procuring  said  attachment  was 
not  filed  with  the  clerk  of  this  court,  within  five  days  after  said  attachment  was 
granted  :  and  demand  costs  of  the  motion. 

T7NDERTAKINO  BY  DEFENDANT,  SEEKING  DISCHASOE  OF  ATTACHMENT,  T7NDEB 

SECTIONS  240,  241. 

VoL  I.,  §  112  (d). 
Title,  &c. 

An  attachment  having  been  issued  in  the  above-entitled  suit,  to  the  sheriff  of 
the  county  of  X.,  and  the  above-named  defendant  having  appeared  in  such  action, 
and  being  about  to  apply  to  the  officer  who  issued  such  attachment  (or  to  the 
above-mentioned  court),  for* an  order  to  discharge  the  same ;  We,  A.  B.,  of  No, 
street,  in  the  city  of  ,  and  C.  D.,  of  No.  street,  in  the  said  city,  do 

hereby,  pursuant  to  the  statute  in  such  case  made  and  provided,  undertake, 
that  we,  the  above-named  sureties,  will,  on  demand,  pay  to  the  above-named 
plaintiff  the  amount  of  judgment  that  maybe  recovered  against  the  above-named 
defendant  in  Hhis  action,  not  exceeding  the  sum  of  [N.  JB.,  double  the  amount 
stated  by  the  plaintiff  in  his  affidavit]. 

Usual  affidavit  of  justification  and  acknowledgment. 

N.  B. — There  roust  be  two  sureties,  at  least,  to  this  undertaking,  and  both  of 
them  must  be  resident  and  freeholders  or  householders,  in  this  state. 

Order  Thereupon, 
Title,  <kc. 

The  above-named  defendant,  C.  D.,  having  appeared  in  this  action,  and  having 
applied  to  me  for  an  order  to  discharge  the  warrant  of  attachment  issued  by  me 
in  this  cause,  on  the  day  of  ,  186     ,  to  the  sheriff  of  the  county  of 

X.,  and  having  delivered  to  me  an  undertaking,  in  the  form  prescribed  by  law, 
and  such  undertaking  having  been  approved  by  me : — I  do  hereby  order  that  the 
said  warrant  of  attachment  be,  and  the  same  is  hereby,  discharged,  and  that  the 
said  sheriff  do  forthwith,  upon  the  service  of  a  certified  copy  of  this  order,  deliver 
or  pay  to  t)ie  defendant,  or  his  agent,  all  the  proceeds  of  sales  and  moneys  collec- 
ted by  him,  under  or  by  virtue  of  said  attachment^  and  all  the  property  attached, 
remaining  in  his  hands,  and  that  the  same  be  absolutely  released  from  said 
attxichmcnt. 

Dated,  Ac  B.  F.,  Justice,  «jkc. 
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XXIX. 

APPOINTMENT  OF  RECEIVER 

NOnCS  OF  MOTION. 
Vol.  I.,  §  117  (a,  h);  Code,  §  244. 

Gronnded  "  upon  the  pleadings  in  this  action,  and  the  afiSdarit,  with  a  cop? 
of  which  you  are  herewith  served,"  or,  otherwise,  according  to  circumstances.. 

That  a  receiver  may  be  appointed  of  the  rents  and  profits  of  the  estate  (or, 
of  the  estate,  property,  and  effects)  of  the  defendant,  C.  D.  (referred  to  in  the 
pleadings  of  this  cause),  with  the  usual  powers,  and  upon  the  usual  directions; 
or  for  such  further  or  other  order  as  may  be  jusU 

ORDEB  OF.KEFEKBNCE. 

Title,  <bc.,  and  commencement  of  order,  as  in  No.  lY. 

That  it  be  referred  to  P.  Q.,  Esq.,  of  the  city  of  New  York^  coansellor^t- 
law,  as  referee,  to  appoint  a  receiver  of  [state  property  of  which  a  receiver  is 
sought],  with  the  usual  powers,  and  upon  the  usual  directions ;  and  that  the 
said  referee  take  from  such  receiver  the  necessary  and  usual  security  for  the 
pcrforaiance  of  his  trust,  and  file  the  same  in  the  office  of  the  clerk  of  this 
court ;  and  that,  upon  the  filing  of  the  report  of  the  referee,  and  of  such  se- 
cui-ity,  such  receiver  be  vested  with  all  his  rights  and  powers  as  such  receiver, 
according  to  the  rules  and  practice  of  this  court. 

PROPOSAL  OF  XAMEJS  FOB  BECEIVEB  AND   HIS  8UBETIES,  BY  MOYINO  PABTT. 

Title,  «kc. 

The  plaintiff  hereby  proposes  to  the  referee,  herein,  the  name  of  R.  S.,  of  the 
city  of  X.,  as  a  suitable  person  to  be  appointed  receiver  in  this  action.  And 
the  said  R.  S.,  hereby,  proposes  T.  U.,  of,  &c.  (give  address),  and  V.  W.,  of,  &c. 
(give  address),  both  of  the  said  city,  as  his  sureties  as  such  receiver. 

X.  Y.,  PlaintigrS  Attorney. 

Dated,  drc. 

BOND  OF  BEOEIVBB. 

Bond  by  the  sureties,  in  the  usual  form,  conditioned  as  foUows : 
Whereas,  by  an  order  made  on  the  day  of  -  ,186         .  byUie 

Supreme  Court  of  the  State  of  New  York,  in  a  certain  action  pending  in  said 
court,  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  it  was,  among  other 
things,  ordered  that  it  be  referred  to  P.  Q.,  Esq.,  of  the  city  of  New  York, 
counsel lor-at-law,  as  referee,  to  appoint  a  receiver  of  [state  property  as  in  order], 
and  to  take  from  such  receiver  the  requisite  security  for  the  faithful  perform- 
ance of  his  duties.  And,  whereas,  R.  S.  has  been  appointed  such  receiver  by 
said  referee.  Now,  therefore,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  R.  S.  shall  and  do,  as  required  by  the  rules  and  pcactice  of  this 
court,  duly  file  an  inventory,  and  annually,  or  oftoner,  if  thereunto  repaired, 
duly  account  for  what  he  shall  so  receive  or  have  in  charge  as  receiver  in  the 
said  action  ;  and  pay  and  apply  what  he  shall  so  receive,  or  have  in  charge,  as 
he  may,  from  time  to  time,  be  directed  by  said  court ;  and  obey  such  orders 
as  said  court  may,  from  time  to  time,  make  in  relation  to  said  tmat;  and,  in 
all  respects,  faithfully  discharge  the  duties  of  said  trust ;  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Signatures,  dra,  as  usaaL 
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Acknowledgment  and  justification  as  in  No.  YIL 

BEFOBT  OF  BEFEBSE. 

Title,  <kc. 

To  the  Supreme  Court  of  the  State  of  New  York. 

Under,  and  in  pursnanoe  of  an  order  made  in  this  action,  on  the  day 

of  ,186        ,  whereby  it  was  referred  to  me,  as  referee,  to  appoint  a 

receiver  of  [state  property  as  in  order],  and  to  take  from  such  receiver  the  re- 
quisite security, 

I,  P.  Q.»  the  referee,  in  and  by  said  order  appointed,  do  respectfully  report 
that  I  have  proceeded  with  the  matters  so  referred,  and  have  been  attended 
on  such  reference  by  the  counsel  for  the  respective  parties.  That  R.  S.,  of  the 
city  of  X.,  was  proposed  by  the  plaintiff  to  be  receiver  in  this  action,  and 
L.  M.,  of  the  said  city,  was  proposed  by  the  defendant  to  be  such  receiver  (or, 
and  that  no  objection  was  made  by  the  defendant  to  said  R  S.) ;  and  that, 
after  hearing  the  proofs  and  allegations  of  the  parties,  I  deem  the  said  R.  S. 
a  suitable  and  proper  person  therefor,  and  have  appointed  him .  such  receiver, 
and  have  taken  from  him  the  requisite  security,  which  is  hereto  annexed, 
bein^  the  bond  of  said  receiver,  with  T.  U.  and  V.  W.  as  his  sureties,  in  the 
penal  sum  of  dollars.     All  which  is  respectfully  submitted. 

Dated,  <kc  P.  Q.,  Referee. 


VEEIFICATION  OF  PLEADmG. 

VoL  L,  §  126  (/,  g);  Code,  §  167. 
OBDINABT   VEEIFICATION. 

County  of  ss, 

A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  deposes  and  says,  that 
the  foregoing  complaint  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  information  and  belief,  and  as  to  those  matters, 
he  believes  it  to  be  true. 

Sworn,  &c 

N.  B. — When  by  officer  of  a  corporation,  commence  thus :  A.  B.,  President 
of  the  H.  Company,  the  plaintiff  above  named,  di^c. 

BY   ATTOBNET  OB  AGENT. 

When  Founded  on  General  Instructions. 

C.  D.,  attorney  of  A.  B.,  the  above-named  plaintiffs  being  duly  sworn, 
deposes  and  says,  that  the  said  plaintiff  is  not  within  the  county  wherein  thu 
deponent  resides,  and  is  not  capable  of  making  the  affidavit  of  venfication  of  the 
foregoing  complaint  (That  all  the  material  alleg^ations  of  such  complaint  are 
grounded,  either  on  documents  in  the  possession  of  him,  thia  deponent,  as  at- 
torney for  the  said  A.  B.,  or  on  information  given,  and  communications  made  to 
him  by  the  said  A.  B.,  personally  or  in  writing,  and  which  communications  he 
believes  to  be  true.)  That  the  knowledge  and  the  grounds  of  the  belief  of  him, 
this  deponent,  on  the  subject  of  the  said  complaint^  and  the  reasons  why  the 
affidavit  of  verification  thereof  is  not  made  by  the  said  A.  B.,  are  such  as  are 
above  stated.  And  deponent  says  that  he  has  read  the  foregoing  complaint  and 
believes  the  same  to  be  true. 

Vol  II.— 64 
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The  above  sentence,  within  parentheses,  may  be  modified  according  to  the  nature 
and  extent  of  the  knowledge  of  the  person  verifying  in  each  particalar  case. 

A  similar  verification  may  be  nsed  by  an  agent,  the  tacts  in  relation  to,  and 
the  nature  of  his  agency,  and  the  extent  of  his  knowledge  of  the  matters  in 
question,  being  averred  with  precision,  and  sufficient  detail,  so  as  to  show  clearly 
tDat  he  verifies  with  knowledge  of  the  averments  made. 

On  Possession  of  Written  Instrument, 

Snbstitate  for  sentence  in  the  foregoing,  commencing,  ^  That  all  the  material 
auctions,"  and  ending, ''  which  communications  he  oelieves  to  be  true,"  the 
following : 

That  this  action  (or,  that  the  defence  in  this  action)  is  founded  upon  a  wntten 
instrument  for  the  payment  of  money  only,  and  such  instrument  ia  in  the  pos- 
session of  this  deponent,  as  such  attorney  (or  agent),  as  aforesaid. 

On  Personal  Knowledge. 

Substitute  for  same  sentence. 

That  all  the  material  allegations  of  the  aforesaid  complaint  are  within  the 
personal  knowledge  of  this  deponent,  as  such  attorney  (or  agent),  as  aforesaid 
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BY  ADVERSE  PABTT,  UKDEB  SBCmON   160. 

VoL  I^  §§  133,  134. 

For  Irrelevancy  or  Bedundancy. 

Ground  application  on  the  pleadings  and  proceedings  in  this  cause. 

Move, 

That  the  matter  contained  in  the  portions  of  the  answer  of  the  defendant  in 
this  action,  hereinafter  specified,  to  wit : 

[Here  give  definite  and  clear  specification  of  the  precise  portions  objected  to.] 
be  stricken  out  of  the  said  answer  as  irrelevant  or  redundant ;  and  that  the  said 
defendant  may  be  ordered  to  pay  the  costs  of  this  motion,  or  for  such  further  or 
other  order  or  relief  as  may  be  just. 

Far  Uncertainty. 

Ground  application  as  above. 

Move, 

That  the  plaintiff  mscj  be  required  and  ordered  to  make  his  eomj^^asn/  in  this 
action  definite  and  certain  by  amendment,  so  that  the  precise  nature  of  the 
charge  sought  to  be  made  thereby  may  be  apparent^  and  tnat  the  said  plaintif 
may,  Ac.  (as  in  last). 

In  moving  on  an  answer,  substitute  the  word  defence  for  charge. 

N.  B, — ^If  the  objection,  on  the  ground  of  uncertainty,  is  not  to  the  pleading, 
as.  a  whole,  but  to  portions  of  it,  specify  those  portions,  and  the  mode  in  whidi 
the  objection  arises  in  relation  to  them,  so  as  to  point  out  each  apedfic  ob> 
jection  clearly  and  unmistakably. 
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By  Party  Pleadingyfar  Leave  to  Amend. 

VoL  L,  §  129. 

Apply  on  affidavit,  showing  that  an  amendment  is  necessary,  and  giving 
excttso  why  it  was  not  made,  as  of  course,  within  the  time  allowed  for  that 
purpose. 

Move,  on  the  pleadings  and  affidavit,  that  the  plaintiff  be  allowed  to  amend 
his  complaint  in  the  matters  in  the  said  affidavit  mentioned,  or  otherwise  as  he 
may  be  advised ;  or  that  such  farther  or  other  order  may  be  made  in  the  prem- 
ises as  may  be  just. 


PLEADINGS— OBSERVATIONS  ON. 

COMPLAINT. 

In  the  former  editions,  a  few  forms  of  this  pleading  were  given,  which,  in  the 
present,  the  author  has  decided  upon  omitting.  Being  few,  an  imperfect  treat- 
ment of  the  subject  was  necessarily  involved,  whilst  an  attempt  on  the  other  hand 
to  exhaust  the  field  thus  opened,  and  to  give  a  precedent  for  every  specific  case, 
would  involve  the  composition  of  at  least  an  additional  volume. 

After  all,  the  attempt  must,  in  any  case,  be  to  a  certain  degree,  unsatisfactory, 
inasmuch,  as  regards  tne  averments  of  fact  necessary  to  substuitiate  the  existence 
of  a  cause  of  action  in  the  plaintiff,  it  is  rare  indeed  to  find  two  cases  which  abso- 
lutely coincide.  Each  individual  instance  demands  of  necessity  its  individual 
mode  of  allegation,  to  the  due  framing  of  which  the  attention  of  the  pleader  must 
be  specially  directed. 

The  complexity  of  the  subject  rests,  nevertheless,  in  the  framing  of  these  ave^ 
mcnts.  The  elementary  parts  of  the  pleading  are  of  the  simplest  nature.  They 
consist  merely  of  the  formal  comjnencement,  preceding  those  averments,  and  the 
prayer  for  judgment  or  relief,  which  follows  them,  and  concludes  the  pleading. 
In  the  text,  ample  directions  are  given  upon  these  subjects,  generally,  in  the  first 
chapter  of  booK  VI.,  and  specifically,  as  regards  individual  cases,  in  the  second 
chapter  of  book  VII.,  to  which,  therefore,  the  reader  is  referred.  Mr.  Abbott's 
forms  of  pleadings  may  also  be  advantageously  consulted,  in  which  the  subject  is 
treated  in  the  fuOest  detail 

See  especially  as  under. 

As  to  the  formal  requisites  of  the  pleading,  book  VII.,  chapter  U.,  sec- 
tion 139. 

As  to  the  joinder  of  causes  of  action,  and  the  necessity  of  each  cause  of  action 
so  joined,  being  separately  stated,  /6tcf.,  section  140,  passim.  See  especially, 
as  to  the  latter  subject,  subdivision  d,  p.  683,  and  decisions  cited. 

As  to  the  proper  mode  of  firaming  averments  of  fiusts.  Book  VL,  chapter  L, 
sections  122,  123^  passim.     Consult  also  section  124. 

As  to  the  prayer  for  judgment  or  relief.  Book  VIL,  chapter  IL,  section  157. 
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XXXTTT, 
DEMURRER 

YoL  n.,  §§  168-170 ;  Code,  g  144. 

Title,  &c. 

The  defendant  (or,  the  defendant,  C.  D.),  deman  to  the  complaint  in  the  above- 
entitled  action, 

(Or,  to  ihejfirst  catue  of  action  stated  in  the  complaint,  di^c.,  if  so), 
for  that  it  appears  upon  the  face  thereof, 

S State  grounds  of  objection  in  the  precise  terms  of  each  subdivision  invoked 
ing,  in  the  case  of  specific  objections,  such  statements,  or  drawing  such  dis- 
tinctions, as  may  be  necessary  to  make  the  objection  clearly  apparent,  as  thus]  : 

1.  That  this  court  has  no  jurisdiction  of  the  person  of  the  'said  defendant; 
(or,  of  the  subject  of  this  action  ;) 

2.  That  the  plaintiff  has  no  legal  capacity  to  sue ;  for  that,  ^c 
[State  shortly  the  reason  why  he  is  incapable.] 

3.  That  there  is  another  action  pending  between  the  same  parties  for  the  same 
cause ; 

4.  That  there  is  a  defect  of  parties  defendant  therein,  to  wit :  that  E.  F.,  in 
the  said  complaint  mentioned,  is  not  joined  as  a  defendant  in  this  action  ; 

5.  That  several  causes  of  action  have  been  improperly  united  in  the  said  com- 
plaint, to  wit : 

[Here  state  the  precise  objection  as  to  misjoinder,  using  the  precise  terms 
employed  in  section  167  of  the  Code.] 

0.  That  the  said  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

E.  F., 

Attorney  for  the  Defendant, 
Or  state  so  many  of  such  objections  as  are  applicable  to  the  specific  pleading 
impeached. 

DEMUBBEB  BY  ANSWSB. 
VoLIL,  §176;  Cod©,  §  147. 

Allege,  by  way  of  separate  defence,  such  facts  as  sho.w,  or  tend  to  show,  the 
existence  of  an  objection,  in  respect  of  which,  had  those  facts  appeared  upon  the 
face  of  the  complaint,  demurrer  would  have  lain  under  section  144. 

Add  as  follows : 

And,  forasmuch  as  the  matters  hereinbefore  in  this  defence  stated,  do  not 
appear  upon  the  face  of  the  complaint  in  tlus  action,  the  defendant,  by  this,  his 
answer,  objects  and  demurs  to  the  said  complaint,  for  that,  d?c. 

Here  state  objection,  following  the  words  of  section  144,  precisely  as  on  an 
ordinary  demurrer. 

DEVUBBEB  TO  AKSWSB. 
yoI.n,  §186;  Code,  §163. 

Title,  &c 

The  plaintiff  demurs  to  the  answer  of  the  defendant,  the  same  containing  new 
matter. 

For  that,  upon  the  face  of  the  said  answer,  the  same,  and  the  new  matter  there- 
in alleged,  does  not  constitute  a  countei^Uim  or  defence  to  the  daim  of  the  phdn- 
tiff  in  this  action. 
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If  the  demarrer  be  partial,  alter,  by  referring  to  the  specific  clause  in  the  an- 
Bwer  which  is  demurred  to. 

DEMUBBEB  TO  BEPLT. 

YoL  n.,  §  189  (a);  Code,  §  155. 

Use  similar  form  as  in  demurrer  to  complaint,  demurring  to  the  reply  ''  for 
the  insufficiency  thereof"  and  substituting  'Aground  of  reply"  for  ''cause  of 
action." 


XXXIV. 

ANSWER, 

ToL  H,  Book  YUL,  Chap.  IIL 

The  observations  above  made,  in  No.  XXXIL,  on  the  subject  of  complaint, 
are  equally  pertinent  to  the  case  of  answer,  so  far  as  allegation  of  new  mi^tter, 
or  the  pleading  of  defences  founded  on  such  new  matter  are  concerned.  Few 
controversies,  if  any,  will  be  found  exactly  to  coincide,  and  to  attempt  to  give 
precedents  for  each  individual  case  would,  for  the  reasons  there  alleged,  be  equally 
inapracticable. 

See  generally,  as  to  the  statement  of  new  matter,  section  177. 

As  to  specifld  and  statutory  defences,  section  178. 

As  to  defences  in  specific  cases,  section  179. 

And,  as  to  set-off  and  recoupment,  section  180  (6.  c). 

A  counter-claim  being,  to  all  intents  and  purposes,  a  cross-action,  the  same  rules 
are  to  be  followed  in  framing  it  as  in  an  original  complaint,  save  only  as  to  the 
title  of  the  cause  and  the  statement  of  venue,  which  arc,  of  course,  unnecessary. 
It  must  contain  similar  averments,  and  likewise  a  similar  demand  or  prayer  for 
relief,  section  180  (a.  d.). 

It  may  be  prefaced  thus,  being,  of  course,  separately  stated  and  numbered  : 

And  this  defendant,  by  way  of  counter-claim  to  the  claim  of  the  plaintiff  in 
this  action,  avers  as  follows,  to  wit,  d;c. 

As  to  denials,  see  section  176. 

To  attempt  to  give  precedents  for  specific  denials  of  specific  fiusts,  would  be 
nugatory.  They  must  be  direct,  and  should,  in  general,  foUow  the  specific  words 
of  the  plaintiff's  allegation. 

A  general  denial  may  be  thus : 

This  defendant  denies  each  and  every  allegation  made,  and  each  and  every 
fact,  matter,  and  thing  stated  in  the  (second  clause  of  the)  said  complaint 

Or  thus,  in  conclusion,  following  i^r  partial  admissions,  or  qualified  denials, 
as  the  case  may  be : 

And,  save  as  aforesaid,  and  as  hereinbefore  admitted,  or  specifically  traversed 
or  denied,  this  defendant  denies  each  and  every  allegation,  dec. 

The  qualified  denial  allowed  by  section  149,  should  follow  the  precise  words 
of  the  section,  as  thus : 

And  as  to  whether,  d;c 
[Refer  to  the  matters  intended  to  be  denied,  in  the  terms  employed  in  the  com- 
plaint, using  the  alternative,  did  or  did  not,  or  otherwise,  according  to  the 
circumstances.]  * 

this  defendant  denies  any  knowledge  or  information  thereof,  sufficient  to  form  a 
belie! 

Or  the  same  form  may  be  subjoined  to  a  general  or  partial  traverse. 

The  answer  may,  in  all  cases,  be  prefaced  thus : 

The  defendant  answers  the  plaintiff's  complaint,  as  follows,  to  wit : 

Where  more  than  one  ground  of  defence  is  stated,  care  must  be  taken  to 
make  each  ground  the  subject  of  a  separate  statement,  separately  numbered. 


d 
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XXXV, 

REPLY. 

Yoin.,  §187;   Code,  §163. 

Title,  Ac. 

The  plaintiff,  for  reply  to  the  new  matter  constituting  a  counter-claim  in  the 
defendant's  answer  contained,  alleges  as  follows : 

MrtL  Traverse  the  new  matter,  according  to  the  directions  given  under  head 
of  Anstoer. 

Second,  Allege  any  new  matter,  not  inconsistent  with^the  complaint,  and 
constituting  a  defence  to  such  new  matter  in  the  answer,  precisely  as  if  setting 
it  up  as  a  ground  of  defence. 


XXXVL 

APPLICATIONS  BY  DEFENDANT  AT  OUTSET  OF  ACTION. 

MOnON  TO  DISMISS,  FOB  OMISSION  TO  SEBTB  OOFT  OOMFLAINT. 

Vol  U.,  §  161  (&). 

'  Apply,  on  proof  of  service  of  demand  under  section  130,  and  that  a  copy  his 
not  been  served  within  twenty  days  therefrom. 

Move,  That  the  complaint  of  the  plaintiff  in  this  action  be  dismissed  with 
costs,  no  copy  of  such  complaint  having  been  served  upon  the  attorney  for  the 
defendant,  tnough  duly  required. 

MOTION  TO  SET  ASIDE  SUMMONS  OB  OOMPLAINT. 

VoL  IL,  §  161. 

Apply,  in  all  cases,  on  the  particular  process  or  pleading  impeached,  and  other 
the  pleadings  and  proceedings  in  this  action,  adapting  the  demand  in  the  notice 
of  motion  to  the  particular  relief  sought ;  taking  care,  when  the  application  is 
on  the  ground  of  irre^larity,  to  specify  upon  its  fiice  tlie  particular  irregularitj 
or  irregularities  compkined  ot 


xxxvn. 

APPLICATION  FOR  INTERPLEADER. 

YoL  n.,  §  161  (^);  YoL  I,  §  40;  Code,  §  122. 

Apply  upon  the  summons  and  complaint,  and  on  an  affidavit,  framed  accord- 
ing to  the  specific  directions  given  in  Vol.  II.,  pp.  16,  lY,  prefaciiig  the  statement 
of  the  facts  and  circumstances  under  which  the  application  is  made,  by  an  ail<^- 
tion  in  the  precise  words  of  section  122,  as  there  pointed  out.  Also  aver  on  the 
hce  of  the  affidavit  that  the  defendant  applying  has  not  amwered  the  complaint 

Add  at  the  close : 

That  he  (this)  defendant  is  ready  and  willing,  and  hereby  offers,  to  deposit  ia 
court  the  amount  of  the  debt  claimed  by  the  plaintiff  in  this  action. 

Or,  to  deliver  the  property  in  question  in  this  action  (or  the  value  of  the  prop- 
erty  in  question,  drc.)  to  such  person  as  this  court  may  direct 
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Move, 

That  an  order  be  made  substituting  G.  H.,  in  the  said  affidavit  named,  as  de- 
fendant in  this  action,  in  the  place  of  him,  the  said  defendant,  C.  D.,  and  dis- 
charging him,  the  said  defendaoit,  from  all  liability  to  either  party  in  respect  of  the 
matters  in  question  in  this  cause,  upon  his,  the  said  defendant's,  depositing  in 
court  the  debt  claimed  by  the  plaintiff  therein. 

(Or,  upon  his,  the  said  defendant's,  delivering  the  property  in  question  there- 
in, or  its  value,  to  such  person  as  this  court  may  direct) 

And  that  the  said  defendant  may  be  at  liberty  to  retain,  out  of  the  sum  to  be 
so  deposited  by  him,  as  aforesaid,  his  costs  in  this  action,  and  of  this  applicar 
tion,  to  be  adjusted  by  the  clerk  of  this  court,  if  the  parties  differ  about  the 
same.  And  that  such  further  or  other  order  may  be  made,  or  relief  granted,  to 
the  said  defendant  in  the  premises,  as  may  be  just. 

If  the  property,  or  its  value,  bo  delivered  over,  vary  concluding  demand,  thus : 

And  that  upon  such  delivery  of  the  said  property,  or  its  value,  by  the  said  de- 
fendant, as  aforesaid,  his,  the  said  defendant's  costs  in  this  action,  and  of  this 
application  (to  be  adjusted  by  the  clerk  of  this  court,  if  the  parties  differ  about 
the  same),  be  paid  to  the  said  defendant  by  the  said  parties,  or  one  of  them,  as 
this  court  may  direct     And  that  such  further,  dec. 
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APPLICATIONS  TO  BEING  IN  PAETIES, 

Vol.  L,  §  39;  Code,  §122. 
BY  PABTY  TO  ACTION. 

Apply  on  pleadings  and  proceedings,  and  on  affidavit,  showing  the  nature  of 
the  interest  of  the  party  proposed  to  be  brought  in,  and  the  facts  and  circum- 
stances which  show,  or  tend  to  show,  that  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  his  presence. 

Move,  That  the  said  L.  M.  may  be  made  a  party  {defendant)  to  this  action, 
and  that  for  such  purpose  the  plaintiff  may  be  at  liberty  (or,  may  be  directed) 
to  amend  the  summons  and  complaint  in  this  action  accordingly,  and  to  serve 
the  same  on  the  said  L.  M.,  according  to  the  course  and  practice  of  this  courts 
or  that  such  further  or  other  order  may  be  made  as  may  oe  just. 

Or,  where  a  new  plaintiff  is  brought  in,  vary  thus : 

And  to  servo  the  same  upon  all  necessary  parties,  according,  &o, 

BT  THIBD   PABTY. 

Apply  by  petition,  entitled  in  the  action. 

State  existence  and  condition  of  the  action,  and  show,  by  allegation,  giving  ail 
necessary  details,  the  nature  of  the  controversy,  the  existence  and  nature  of  the 
applicant's  interest  in  that  controversy,  and  the  facts  and  circumstances  which 
show,  or  tend  to  show,  that  a  complete  determination  of  it  cannot  be  had  with- 
out his  presence.  Also,  if  so,  that  injury  will  accrue  to  him,  unless  he  be 
brought  in.  ^ 

Pray  that  your  petitioner  may  be  made  a  party  (defendant)  to  the 
said  action,  and  that  the  plaintiff  may  be  directed  to  amend  the  sum- 
mons and  complaint  therem,  and  to  serve  the  same  upon  your  petition- 
er, and  upon  all  other  necessary  parties,  according  to  the  course  and 
practice  of  this  court ;  (and  that  your  petitioner  oe  declared  entitled 
to  the  benefit  of  ail  proceedings  heretofore  taken  in  such  action.)    And 
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tliat  this  court  would  give  such  further  and  other  directionsy  and  giant 
to  your  petitioner  such  further  and  other  order  and  relief  in  the  premi- 
ses as  may  he  just 
N.  B. — ^The  ahove  prayer  to  he  varied,  if  necessary,  according  to  the  circum- 
stances. 

If  the  petitioner  seeks  to  he  hrought  in  as  a  co-plaintifl^  the  prayer  may  he 
framed  more  shortly,  as  thus : 

That  your  petitioner  may  he  joined,  as  a  co-plaintifif,  in  the  sud  ac- 
tion, and  that  the  summons  and  complaint  therein  may  he  amended 
accordingly,  and  served  upon  all  necessary  parties,  according,  dec 


DEMAND  OF  ACCOUNT  OR  PAETICULARS. 

YoL  IL,  §  162  ;  Code»  g  158. 
DEICAIO)  OF  COPY  ACOOUlTr. 

Title,  &c 

Sir, 

Take  notice,  that  I  herehy  demand  a  copy  of  the  account  referred  to  in 
the  complaint  in  this  action,  duly  verified,  in  pursuance  of  the  provisions  of 
section  158  of  the  Code  of  Procedure. 

Dated  ,  1863. 

B.  F.,  Defendants  Attorney. 

To  G.  H.,  Plaintiff's  Attorney. 

OF  BILL  OF  PABTIOULABS. 

If  a  hill  of  particulars  he  required,  demand,  instead  of  a  copy  account,  **  an 
account  in  wnting  of  the  particulars  of  the  plaintiff's  demand,  in  respect  of 
which  this  action  is  hrought.** 

If  the  demand  is  for  particulars  of  a  counter-claim,  it  may  he  varied  thus : 
*'  an  account  in  writing  of  the  particulars  of  the  defendant's  demand,  in  respect 
whereof  a  counter-claim  is  made  hy  him,  in  opposition  to  the  plaintifTs  demand, 
to  recover  which  this  action  is  brought." 

APPLICATION  ON   DEFAULT  TO   SEBYE. 

Show,  by  affidavit,  service  of  demand  and  non-compliance  with  it  for  more  than 
ten  days  after  that  service. 

Move,  on  pleadings  and  proceedings,  demand  already  served,  and  copy  affi- 
davit as  above. 

That  the  plaintiff  be  ordered  forthwith,  or  within  a  reasonable  time  after  service 
of  a  copy  of  the  order  to  be  made  upon  this  motion,  to  deliver  to  the  defendanty 
by  service  thereof  upon  his  attorney,  a  copy  of  the  account  so  required  of  him 
as  aforesaid,  pursuant  to  the  said  demand,  or  that,  in  default  thereof^  he  the  said 
plaintiff  be  precluded  from  giving  evidence  of  the  said  account,  or  of  any  of  the 
items  thereof,  upon  the  trial  of  this  action.  And  that  the  said  plaintiff  be  ordered 
to  pay  the  costs  of  this  motion,  or  for  such  further  or  other  order  or  relief  as 
may  be  just. 

If  for  bill  of  particulars,  substitute  for  words,  '^  a  copy  of  the  account,"  the 
following :  *^  a  bill  of  particulars  of  his,  the  said  plaintiff's^  demand  in  this  action 
so  required." 

And  state  demand  for  preclusion  thus :  ''  Or  that,  in  de&ult  thereof^  he,  the  said 
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plaintiffs  be  precladed  from  giving  evidence  of  his  aforesiud  demand,  or  in  sap- 
port  thereof,  or  of  any  of  the  items  thereof,  upon  the  trial,*'  &e* 

APPLIOATION  FOB  FUBTHEB  PASTICITLAB8. 

Show,  by  affidavit,  the  insufficiency  of  any  account  or  bill  of  particulars  actually 
served  by  the  adverse  party,  specifying  precisely  in  what  that  insufficiency 
consists. 

Move,  on  pleadings  and  proceedings,  on  particulars  already  served,  and  on 
affidavit  as  above, 

That  the  plaintiff  be  ordered  to  deliver  to  the  defendant,  a  further  and  more 
correct  account  of  the  particulars  of  his  demand,  for  recovery  of  which  this 
action  is  brought,  within  a  reasonable  time,  to  be  fixed  by  this  court,  or  in 
default,  &c. 

As  in  foregoing,  varying  the  demand,  if  necessary,  according  to  the  circum- 
stances of  the  case. 


XL. 

SECURITY  FOE  COSTS. 

VoL  I,  §  163. 

AFFIDAVIT. 
Title,  &C. 

C.  D.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says,  that  the 
aoove-entitled  action  hath  been  commenced  against  deponent  in  this  court  by 
A.  B.,  the  plaintiff  above  named.  That  the  said  A.  !b.  does  not  reside  within 
the  jurisdiction  of  this  court,  but  resides  at  M.,  in  the  state  of  S. 

Sworn,  dfc.  C.  D. 

Or  the  affidavit  may  be  made  by  the  attorney,  or  any  other  person,  varying  the 
allegation  accordingly. 

Where  there  are  several  plaintiffs,  modify  thus :  "  That  A.  B.  and  E.  F.,  the 
several  plaintifis  above  named,  are  all  non-residents,  and  do  not  any  of  them 
reside  within  the  jurisdiction  of  this  court,  but  reside  as  follows  :"  (specifying 
their  residences). 

If  the  application  be  made  on  other  grounds  than  that  of  non-residence,  modify 
concluding  allegation  according  to  circumstances,  as  under. 

That  the  above-named  A.  B.  and  £.  F.  are  trustees  for  G.  H.,  a  debtor,  and 
this  action  is  commenced  for  and  in  their  name  as  such  trustees. 

That  the  above-named  A.  B.  is  insolvent,  and  has  been  discharged  from  his 
debts,  and  this  action  is  brought  for,  or  in  his  name,  for  the  collection  of  a  debt 
contracted  before  the  assignment  of  his  estate. 

Or  vary  thus :  ''  and  his  person  has  been  exonerated  frt)m  imprisonment,  pur- 
suant to  a  certain  law,  to  wit :  (specify  law  under  which  he  is  so  exonerated)  and 
this  action,'*  &c 

That  the  above-named  A.  B.  was,  on  the  day  of  ,  committed  to  the 

state  prison,  in  execution  for  the  crime  of  ,  and  now  stands  so  committed, 

and  this  action  is  commenced  for,  or  in  his  name. 

That  the  above-named  A.  B.  is  an  infant  under  the  age  of  twenty-one  years, 
and  this  action  is  commenced  in  his  name.  That  the  next  friend  of  the  said 
infant  has  not  given  security  for  the  costs  thereof. 

The  above  forms  of  affidavit  provide  for  all  cases  of  application,  made  m 
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lespect  of  matten  existing  at  tlie  commencement  of  the  suit     If  that  application 
be  grounded  on  matters  aabsequently  accroing,  vary  thus : 

After  first  all^ration,  continue  in  one  of  the  following  forms: 

That,  after  the  commencement  of  this  scit,  to  wit,  on  or  about  the  daj 

of  ,  the  above-named  plaintiff  (or,  all  and  singular,  the  above-named  plain- 

tiffs) has  become  a  non-resident  (or,  have  become  non-residents),  and  now 
resides  at  ,  in  ,  Ac,   (or,  and  now  reside  rcspectivelj,  &c^  giving 

particulars),  and  not  within  the  jurisdiction  of  this  court 

That  after,  dec,  to  wit,  drc,  C.  D.,  the  above-named  plaintiff,  has  become  insol- 
vent, and  has  been  discharged  from  his  debts  (or,  and  his  person  has  been 
exonerated  from  imprisonment,  pursuant  to  law),  and  this  action  was  heretofore 
so  commenced  for,  or  in  the  name  of  him,  the  sidd  C  D.,  for  the  collection  of  a 
debt,  contracted  before  the  assignment  of  his  estate. 

That  after,  ^c,  to  wit,  d^c,  the  above-named  plaintiff  was  sentenced  to  the 
state  prison  for  a  term  less  than  life,  to  wit,  for  tne  term  of  years,  and  is 

now  undergoing  such  sentence. 

ALTEBNATTTE  OBDSB. 

Title. 

On  reading  and  filing  the  affidavit  of  W.  Z.,  let  the  above-named  C.  D.,  the 
plaintiff  in  this  action,  file  security  for  the  costs  thereof,  within  days  after 

service  of  a  copy  of  thb  order,  or  show  cause  before,  Jkc  (as  in  order  to  show 
cause.  Form  II.),  why  he  should  not  file  the  same,  and  let  all  proceedings  in  this 
cause  on  the  part  of  him,  the  said  plaintiff,  be  stayed,  until  cause  be  shovm  by 
him  as  aforesaid ;  or  if  he,  the  said  plaintiff,  shall  file  such  security,  then  until  the 
sureties  therein  named  shall  justify,  if  excepted  to  by  the  defendant. 

PBBSHFTOB  Y  OBDEB. 

To  be  grounded  on  affidavit  of  service  of  the  former  order,  and  that  search 
has  been  made  in  the  office  of  the  clerk  of  the  court,  and  that  no  security  has 
been  filed. 

On  reading  and  filing  the  annexed  order,  and  proof  of  due  service  thereof,  and 
the  plaintiff  naving  been  duly  called  on  the  return  thereof,  but  not  appearing  to 
show  cause,  as  thereby  directed,  and  on  the  affidavit  of  S.  T.  [of  search,  as  above] : 
It  is  ordered  that  all  proceedings  in  this  action,  on  the  part  of  the  plaintiff^  be 
stayed,  until  security  for  the  costs  of  this  action  be  filed  by  him,  as  in  and  by 
the  said  order  directed,  and  until  the  sureties  therein  named  shall  justify,  if 
excepted  to. 

BOND. 

Enow  all  men  by  these  presents,  that  we,  A.  B.,  o^  di^c  (plaintiff),  and  L.  M., 
of,  <bc  (surety),  [if  more  than  one,  insert  additional  names  and  descriptions,  or, 
if  plaintiff  does  not  join,  bond  to  be  given  by  two  sureties],  are  jointly  and 
severally  held  and  finnly  bound  unto  0.  D.,  of,  d?c  (defendant),  in  the  sum  of 
two  hundred  and  fifty  dollars,  lawful  money  of  the  United  States  of  America,  to 
be  paid  unto  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  for  wldch 
payment,  to  be  well  and  truly  made,  we  jointly  and  severally  bind  ourselves  and 
our  respective  heirs,  executors,  and  administrators,  firmly  by  the^e  presents. 
Sealed  with  our  se^,  this  day  of  ,  in  the  year 

Whereas,  the  above-named  A.  B.  (or  A.  B.,  of  &c.)  hath  conmienced  an  action 
against  the  above-named  0.  D.,  in  [describe  court],  and  an  order  hath  been  made 
in  such  action  that  he,  the  said  C.  D.,  do  file  security  for  the  costs  thereof 
[or  if  BO,  state  instead,  in  lieu  of  the  last  sentence,  **  and  he  the  said  plaintiff 
being"]  (here  state  ground  on  which  security  could  be  required),  whereby  the 
said  defendant,  C.  D.,  is  entitled  at  the  commencement  of  the  said  action  to  re- 
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qnire  sectiritj  for  costs,  and  the  said  A«  B.,  being  desirous  of  discharging  his 
attomej  in  the  said  action  from-  liability  therefor,  by  filing  secority,  without 
being, required  to  do  so  by  the  said  defendant,  pursuant  to  the  statute  in  such 
case  made  and  provided. 

Now,  therefore,  the  condition  of  the  above  written  obligation  is  such,  that  if 
the  above  bounden  A.  B.  and  L.  M.  ^r,  '*  if  the  said  A.  B.,  or,  the  above 
bounden  L.  M.  and  O.  P.,"  where  plaintiff  does  not  join),  or  one  of  them,  do  pay 
to  the  said  defendant,  on  demand,  all  costs  that  may  be  awarded  to  him;  the  said 
defendant,  C.  D.,  in  such  action^  then  this  obligation  to  be  void,  but  otherwise  to 
remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  )  (To  be  signed  and  sealed  by 

the  presence  of        )  obligors,  and  attested.) 

The  above  bond  to  be  acknowledged,  and  to  be  filed  in  the  oflSce  of  the  clerk 
of  the  court  in  which  the  action  is  brought;  the  following  notice  being  given  to 
the  defendant : 

KOnOE  OF  FILING. 

Title,  Ac. 

Sir: 

Please  take  notice,  that  security  for  the  costs  of  this  action  has  this  day 
been  filed  by  the  plaintiff  in  the  ofiice  of  the  clerk,  &c  (describe),  pursuant 
to  the  order  made  in  this  action  for  that  purpose. 

Yours,    X.  Y.,  Plaintiff's  Attorney. 

To  R.  S.,  Defendant's  Attorney. 

Or,  if  the  security  be  filed  by  the  plaintiff  in  the  first  instance,  vary  notice 
accordingly. 

AFFIDAYIT  OF  JUSTIFIOATION'  BY  SUBETIES. 

County  of  X.        ss. 

L.  M.,  one  of  the  sureties  in  the  foregoing  bond,  being  duly  sworn,  deposes  and 
says,  that  he  is  worth  double  the  penalty  of  such  bond,  over  and  above  all  debts. 
Sworn,  4fec.  L.  M. 

Or,  if  the  affidavit  be  not  subjoined  to  the  bond,  describe  it  in  the  jurat 


XLL 

CHANGE  OF  VENUE  INTO  PBOPER  COUNTY. 

YoL  n.,  g  163  (b);  Code,  §  126. 
DEMAND. 

Title,  4c. 

Sir: 

I  hereby  demand  that  the  trial  of  this  action  be  had  in  the  proper  county,  to 
wit :  in  the  county  of  W.  £.  F.,  Defendant  s  Attorney. 

To  G.  H.,  Plamtiff's  Attorney. 

IF  ooNsiorr  be  befused. 

• 

Move,  upon  the  complaint,  and  upon  an  affidavit,  proving  thai  the  county 
named  by  the  plaintiff  is  not,  and  that  the  county  proposed  to  be  substituted  by 
the  defendant  is,  a  proper  county.     [See  Code,  sections  123,  125.] 

That  this  action  oe  tried  in  the  proper  county,  to  wit:  in  the  county  of  W., 
and  not  in  the  county  of  X.,  the  county  designated  in  the  complaint. 
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XML 

OFFEB  TO  COMPROMISR 

Yd.  n.,  §  164;  Oode,  g  386. 

Sir: 

Take  notice,  that  the  defendant  hereby  offers  to  allow  judgment  to  be  taken 
against  him  b  j  the  plaintiff  *  for  the  sum  of  $  with  costs,  pursuant  to 

section  385  of  the  Code  of  Procedure.  (Date^ 

To  O.  D.,  Plaintiff's  Attorney.  A.  B.,  JDefendant's  Attorney. 

*  Or,  *^  to  the  effect  following,  to  wit:"  (state  effect  of  judgment  offered,  and 
conclude  as  in  foregoing). 

NOnCB  OF  AOCEFTAKCE. 

Sir :  ' 

Take  notice,  that  the  plaintiff  hereby  accepts  the  offer  of  the  defendant  to  allow 
judgment  to  be  taken  against  him,  and  that  I  shall  enter  up  the  same  accord- 
inglv.  Yours, 

To  A.  B.,  Defendant's  Attorney.  C.  D.,  Phuntifi^s  Attorney. 

OKFEB  UNDER  CODE,   SEOnON   386. 

Frame  offer  as  above,  thus : 

Take  notice,  that  the  defendant  hereby  offers,  pursuant  to  section  386  or  the 
Code  of  Procedure,  that  if  he  tail  in  his  defence  in  this  action,  the  damages 
therein  be  assessed  at  the  specific  sum  of  one  thousand  dollars. 

Frame  notice  of  acceptance  accordingly. 


XLm. 

APPLICATION  FOR  LEAVE  TO  DEFEITO,  WHERE 

SERVICE  BY  PUBLICATION. 

Vol  n.,  §  166  (6) ;  Code,  §  135. 
AFFIDAVIT. 

Title,  &c. 

C.  D.,  the  above-named  defendant,  bein^  duly  sworn,  deposes  and  says,  that 
service  of  the  summons  in  the  above-entitled  action,  has  not  been  personally 
made  on  this  defendant,  but  an  order  hath  been  made  for  the  service  tnereof  by 
publication.     That,  d^c. 

[Here  swear  to  merits,  in  the  usual  form.  See  below.  Form  LXVIIL]  Allege 
in  addition  the  nature  of  the  proposed  defence,  and  any  special  circumstances 
tending  to  show  hardship,  or  the  good  faith  of  the  defence  proposed. 

Move  on  the  summons,  complaint,  and  affidavit. 

That  the  defendant,  C.  D.,  be  allowed  to  defend  this  action,  and  to  answer  the 
complaint  therein,  according  to  the  course  and  practice  of  this  court,  and  that  all 
proper  directions  be  given  in  the  premises,  and  that  the  said  defendant  may  have 
such  further  or  other  order  and  relief  as  may  be  just. 

If  the  time  at  which  the  plaintiff  can  enter  up  judgment  be  approaching,  obtain 
separate  stay  of  proceedings,  or  apply  by  order  to  show  cause,  making  a  stay  a 
part  of  the- order. 
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XUV. 

EXTENSION  OF  TIME  TO  PLEAD. 

Yol.  n.,  %  166  (b) ;  Code,  §  405 ;  Rule  22. 
AFFIDAVIT  OP  ATTORNET  OB  OOT7N8EL. 

Title,  &c. 

£.  F.,  of^  &c,  deposes  and  says,  that  he  is  attorney  and  counsel  (or  one 

of  them,  as  the  case  may  be)  of  the  above-named  defendant,  C.  D.,  retained  to 
defend  this  action.  That  the  summons  in  this  action  (or  a  copy  of  the  complaint 
in  this  action,  demanded  by  the  defendant)  was  served  upon  him,  the  said  defend- 
ant, on  [state  date  of  service], '  and  his,  the  said  defendant's  time  to 
answer  or  demur  therein  will  expire  on,  &c  That  the  case  in  this  action 
has  been  stated  to  him,  this  deponent,  by  the  said  defendant,  and  from  such 
statement  thereof  so  made  to  him  by  the  said  defendant,  as  aforesaid,  he,  thb 
deponent,  verily  believes  that  the  said  defendant,  C.  D.,  has  a  good  and  substan- 
tial defence  upon  the  merits  to  the  cause  of  action  set  forth  in  the  complaint  in 
this  action,  or  to  some  part  thereof  That  no  extension  of  the  said  defendant's 
time  to  answer  or  demur  therein  has  been  granted,  by  stipulation  or  order. 

[Or  if  there  has  been  any  extension,  state  the  particulars  of  it,  and  when  and 
how  granted.] 

Add  to  the  above  an  allegation  of  the  facts  under  which,  and  the  reasons  for 
which,  the  extension  is  asked,  sufficient  to  satisfy  the  officer  applied  to  that  the 
application  is  made  in  good  faith  and  without  laches. 

If  the  affidavit  is  made  by  the  party  himself,  an  affidavit  of  merits  in  the 
usual  form  (see  below,  No.  ]^X  VlII.)  must  be  either  made  separately,  or  incorpo- 
rated in  the  above,  instead  of  the  statement  by  the  attorney.  The  other  allega- 
tions may  be  to  the  same  effect,  mutatit  mutandis. 

The  above  form  is  easily  adaptable  to  an  application  for  further  time  to  reply. 

EX  PARTE  ORDER. 

On  the  foregoing  affidavit,  let  the  defendant  have  twenty  days  further  time  to 
answer  the  complamt  in  the  above-entitled  action. 

If  the  application  be  for  an  extension  beyond  twenty  days,  apply  on  notice,  in 
the  usual  form,  grounded  on  the  pleading  and  affidavit    See  text 


XLV. 

MOTIONS  ON  DEFECTIVE  PLEADING. 

ON   SHAM  ANSWER,   UNDER  BECnON  152. 
VoL  n^  §  181  (c). 

mtle,  &c. 

Move,  on  the  complaint  in  this  action,  and  the  answer  of  the  defendant 
That  the  answer  of  the  defendant,  C.  D.,  may  be  stricken  out  as  sham  and  irrel- 
evant, and  that  the  siud  defendant  may  be  ordered  to  pay  the  costs  of  this  appli- 
cation, or  for  such  further  or  other  order  or  relief  as  may  be  just 
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Or,  if  the  application  be  to  strike  out  a  defence,  move. 

That  the  defence  of  the  said  defendant,  C.  D.,  contained  in  the  9eco»d  danae 
of  his  answer,  be  stricken  out,  &c 

FOB  JUDOlfENT  ON  FRIVOLOUS  PLEADINO. 
YoL  n.,  §  181  (d);  (Tode,  §  248. 

l^tle,  kc. 

Take  notice,  that  npon  the  comphunt  in  this  action,  and  the  aMW<r  of  the 
defendant,  0.  D.,  I  shall  apply,  dec. 

[Give  five  days'  notice  of  motion  before  a  jndge,  either  in  or  out  of  coort,  in 
the  usual  manner.    See  Form  No.  1.1 

That  the  annoer  of  the  said  defendant,  C.  D.,  may  be  declared  to  be  frivolous, 
and  that  judgment  may  be  given  for  the  plaintiff  on  such  answer,  or  for  such 
other  judgment,  order,  or  reuef^  as  may  be  just. 

N.  B. — It  will  be  easy  to  adapt  this  form  to  an  application  on  a  frivolous 
demurrer  or  reply. 

MOnON  TO  ELBOT. 
Vol  IL,  §  181  (/X 

Move,  on  the  pleadings. 

That  the  defendant,  C.  D.,  be  compelled  to  elect  between  the  defence  stated  in 
the  first,  and  the  defence  stated  in  the  second  clause  of  his  answer,  and  state  by 
which  he  will  abide ;  and  that,  on  such  election,  the  other  of  such  defences  be 
stricken  out  Or,  in  default  of  such  election,  then  that  the  siud  defence  stated 
in  the  said  second  clause  of  such  answer,  be  stricken  out,  as  inconsistent  with  the 
said  other  defence ;  and  that  the  said  defendant  may  be  ordered  to  pay  the  costs 
of  this  motion ;  or,  that  the  pluntiff  may  have  such  farther  or  other  relief  as  may 
be  just 


XLVL 


MOTION  TO  SATISFY  ADMITTED  DEMAND. 

YoL  II,  §182;  Code,  §  344. 

On  the  pleadings  in  this  action,  and  on  the  answer  of  the  defendant,  admitting 
part  of  the  plaintiff^s  claim  to  be  just,  and  that  the  sum  of  dollars  is  doe 

to  him  from  the  defendant. 

Move, 

That  the  defendant  do  satisfy  that  part  of  the  plaintiff's  claim,  and  do  pay  to 
the  plaintiff  the  said  sum  of  dollars,  so  admitted  by  him,  in  his  answer, 

to  be  due  to  the  plaintiff  as  aforesaid ;  or,  that  the  plaintiff  may  have  such  oUier 
order  or  relief  as  may  be  just 

TO  DBaposrr  trust  peopebtt. 

On  the  pleadings  and  proceedings  in  this  action,  and  on  the  ansteer  of  the 
defendant, 

(Or,  on  the  examination  of  the  defendant,  if  so), 
admitting  that  he  has  in  his  possession,  or  under  his  control,  the  sum  of 
dollars, 

(Or,  if  the  motion  be  in  respect  of  specific  property,  give  short  description), 
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which,  boing  the  subject  of  the  litigation  in  this  action,  is  held  by  him  as  trostee 
for  the  plaintiff, 

(Or,  ^  "A-hich  belongs  and  is  due  to  the  plaintiff.^) 

Move, 

That  the  said  defendant  maj  be  ordered  to  deposit  in  this  conrt,  or  to  deliver 
to  the  plaintiffs  the  said  sam  of  dollars 

(Or,  the  said,  &c.,  describing  property), 
so  admitted  by  him  to  be  in  his  possession,  or  under  his  control,  as  aforesaid, 
with  or  withoat  security,  and  subject' to  the  further  direction  of  the  court,  or  that 
such  further  or  other  order  may  be  made  in  the  premises  as  shall  be  just. 

If  disobeyed,  apply,  on  proof  of  disobedience,  for  an  order  requiring  the  sher- 
iff to  take  the  money  or  property,  and  deposit,  deliver,  or  convey  it  in  conform- 
ity with  the  direction  of  the  court,  modifying  the  notice  according  to  the  par- 
ticular circumstances  of  the  case. 


XLvn. 

DiscoNnmrANCE. 

VoL  n.,  §  184. 
NOTICE. 

Title,  Ac 

Take  notice,  that  the  plaintiff  hereby  discontinues  the  above-entitled  action, 
and  offers  to  pay  the  defendant's  costs  thereof. 

Serve,  and  pay  costs  to  which  defendant  entitled.  Obtain  consent,  and  enter 
order  for  discontinuance,  and  dismissal  of  complaint,  without  costs. 

If  consent  be  refused,  apply  as  follows : 

On  affidavit,  proving  service  of  notice  of  discontinuance,  and  tender,  and  pay- 
ment or  refusal  of  costs,  or  any  other  circumstances  that  may  have  occurred. 

Move, 

That  the  plaintiff  be  at  liberty  to  discontinue  this  action,  and  that  (''  on  pay- 
ment by  him  of  all  costs  justiy  due  to  the  defendant,"  if  costs  still  unpaid)  the 
same  may  be  discontinued,  and  the  complaint  in  this  action  dismissed  accord- 
ingly, and  that  all  proper  directions  may  be  given  in  relation  thereto. 

Or,  if  the  plaintiff  does  not  move  after  service  of  a  notice,  the  defendant,  on 
proof  of  that  service,  and  non-entry  of  an  order,  may  apply  for  an  order  dismiss- 
ing the  complaint,  either  with  or  without  costa,  according  to  circumstances ;  per- 
fectmg  judgment,  in  the  fonner  case,  according  to  the  order,  if  granted. 


XLvm. 

MOTION  TO  COMPEL  A  KEPLT. 

ToL  H,  §  186 ;  Code,  §  163. 

More,  npon  the  complaint  and  answer, 

That  the  plaintiff  do  required  to  reply  to  the  new  matter  constituting  a  defence, 
by  way  of  avoidance  in  the  said  answer  contained. 

[Or,  if  practicable,  specifv  such  matter,  as  thus:  "To  the  new  matter  consti- 
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toting  such  a  defence,  by  way  of  avoidance,  as  set  forth  in  the  third  defence,  in 
the  said  answer  stated."] 

Within  twenty  days  luter  service  of  a  copy  of  the  order  to  be  made  upon  this 
motion. 

Or,  that  such  farther  or  other  order  be  made,  or  relief  granted,  to  the  defend- 
ant in  the  premises  as  may  be  just. 


XTiTX. 

MOTION  FOR  JUDGMENT,  FOR  WANT  OF  A  REPLY. 

Vol  H,  §  188 ;  Code,  §  164. 

Apply,  upon  the  complaint  and  answer,  when  the  new  matter  constitutes  a 
counter-claim. 

When  the  default  is  to  reply  to  new  matter,  constituting  a  defence  by  way  of 
avoidance,  apply  also  upon  the  order  requiring  a  reply. 

To  which,  in  both  cases,  add  an  affidavit  that  no  reply  has  been  received, 
stating  the  date  of  service  of  the  answer  in  the  former,  and,  in  the  latter  case, 
that  of  service  of  the  order  on  which  the  application  is  grounded,  so  as  to  show 
the  plaintiff  in  default. 

Move  in  the  former  case, 

That  such  judgment  may  be  given  for  the  defendant,  as  he  is  entitled  unto, 
upon  the  statement  of  new  matter  constituting  a  counter-claim  in  his,  the  said 
defendant's,  answer  contained,  and  whereto  the  plaintiff  has  Mlcd  to  reply  or 
demur  within  the  time  prescribed  by  law ;  or,  for  such  further  or  other  judgment, 
order,  or  relief,  as  may  oe  just. 

In  the  latter,  vary  thus : 

'*  Upon  the  statement  of  new  matter,  constituting  a  defence  by  way  of  avoid- 
ance in  his,  the  said  defendant's,  answer  contained,  and  whereto  the  plaintiff  has 
flailed  to  reply  within  the  time  limited  by  the  order  of  this  court,  requiring  a 
reply  thereto,  as  aforesaid." 

"  Or,  for  such  further  or  other  judgment,  &c." 


PROCEEDINGS  TO  CONTINUE  OR  REVIVE  ABATED  SUIT. 

Vol  IL,  §  192  (6);  Code,  g  ML 
PETmON. 

Ijtle,  Ac. 
The  petition  of  A.  B.,  the  plaintiff  above  named,  respectfully  ahoweth, 
[State  facts  and  circumstances  showing  abatement,  the  exact  parties  against 

whom  a  continuance  is  sought,  and  the  interests  of  such  parties.] 

And  your  petitioner  further  shows  that,  before  any  further  proceedings  can 
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be  had  in  this  action,  it  ir,  as  he  is  advised,  necessary  that  the  same  should  bo 
continaed  against  the  above-named  A.  B.,  C.  D«,  &c. 

Your  petitioner,  therefore,  prays  that  this  action  may,  by  an  order  of  this 
conrt,  be  allowed  to  be  continued  against  the  said  A.  B.,  C.  D.,  &c. ;  and  that 
such  of  them  as  are  not  now  parties  to  this  action,  may  be  nmde  parties  thereto ; 
or  that  he  may  have  such  other  relief  as  may  be  proper. 

If  the  application  be  on  the  part  of  a  defendant,  vary  the  prayer  thus : 

After  "  parties  thereto,"  insert  as  follows : 

And  that  the  plaintiff  may  be  directed  to  amend  his  summons  and  complaint 
in  this  action  accordingly,  and  to  serve  the  same  upon  all  necessary  parties.  Or, 
that  your  petitioner  may  have,  ^c. 

Or,  the  same  facts  may  be  presented,  and  the  application  brought  on,  on 
affidavit  and  notice  of  motion,  in  the  usual  manner. 

MOTION  TO  COMPEL  CONTINUANCE. 

Apply  upon  petition  or  affidavit,  sjiowing  abatement,  the  interests  of  the  differcn 
parties  to  the  controversy,  and  that  the  applicant  is  aggrieved  by  the  continuanci 
of  the  suit  without  a  revivor. 

Obtain  an  ex  parte  order  on  this  affidavit,  directing  the  parties  to  whom  notici 
of  the  application  is  to  be  given. 

Move,  at  special  term,  on  the  pleadings,  petition,  or  affidavit,  and  order  a 
above, 

That  an  order  be  made  and  entered  in  this  action,  declaring  that  the  same  bi« 
deemed  abated,  unless  the  same  be  continued  by  the  proper  parties,  within  ii 
time  to  be  fixed  by  the  court,  pursuant  to  the  provisions  of  the  Code  of  Pro- 
cedure in  that  behalf.     Or,  that  such  further  or  other  order  be  made,  or  reliei 
granted  in  the  premises  as  may  be  just. 

See  that  a  time  of  not  less  than  six  months,  nor  more  than  one  year,  is  fixed 
by  the  order,  and  that  it  is  served  upon  all  parties. 

ORDER  FOR  ABATEMENT  ABSOLUTE. 

If  not  duly  continued  within  the  period  fixed  as  above,  then,  upon  affidavit  of 
senice  of  the  foregoing,  and  of  non-continuance  within  the  period  named,  apply 
for  and  enter  an  order, 

That  this  action  be,  and  the  same  is  hereby,  declared  to  be  absolutely  abated. 

To  this  may  be  superttdded  the  following  clause,  in  a  case  calling  for  that 
remedy : 

"  And  it  is  further  ordered  and  directed,  that  the  notice  of  lis  pendens,  in  this 
action  filed  and  now  of  record  in  the  office  of  the  clerk  of  the  county  of  X.. 
be  removed  from  record,  and  the  said  clerk  is  hereby  directed  to  take  the  same 
from  ofif  the  files  of  his  said  office,  and  remove  the  same  from  record  ac- 
cordingly." 

In  this  case,  the  existence  of  such  notice  must  be  shown  on  the  applicant's 
affidavit 

Vol.  n.— 65 
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LL 

SUGGESTIONS  ON  RECORD. 

Vol.  II.,  g  192. 
OF  DEATH   OF  PABTT  BEFORE  JUDOMENT. 

Of  Death  of  a  Plaintiff  or  Defendant^  by  hi$  Co-Plaintiff  or  Co-Defendani. 

Title,  Ac.  . 

A.  B.,  one  of  the  plaintiffs  above  named,  suggests,  and  gives  this  court  to 
nnderstand  and  be  infonned,  that,  after  the  commencement  of  this  action  (and 
after  the  joinder  of  issue  therein),  (or,  after  a  verdict  therein),  and  before  this 
day,  to  wit,  on  or  about  the        day  of  ,  186        ,  at  [state  place,]  the 

said  C.  D.,  the  other  of  the  plaintiffs  above  named,  died,  and  the  said  A.  B. 
there  survived  him. 

Dated,  &a  X.  Y.,  Plaintiff's  Attorney. 

0/  Death  of  a  Plaintiffs  by  the  Defendant ;  or  of  a  Defendant^  by  the  Plaintiff 

Title,  Ac 

A.  B.,  the  defendant  above  named,  suggests,  and  gives  this  court  to  understand 
and  be  informed,  that,  after  the  commencement  of  this  action  (and  after  the 
joiijder  of  issue  therein),  (or,  after  verdict  therein),  and  before  this  day,  to  wit, 
on  or  about  the        day  of  ,  1 86         ,  at  [state  place],  C.  D.,  one  of  the 

plaintiffs  above  named,  died,  and  E.  F.,  the  other  of  said  piaintiff-i^  there  sur- 
t'ived  him. 

Dated,  &c»  X.  Y.,  Defendant's  Attorney. 


LH. 


MOTION  FOR  LEAVE  TO  MAKE  SUPPLEMENTAL 

PLEADING. 

VoL  11.,  §  193 ;  Code,  §  177. 
AFFIDAVIT. 

AfSdavit,  of  party  or  attorney,  to  state  fisicts  material  to  the  case,  which  render 
a  supplementary  pleading  necessary,  showing  when  those  facts  arose,  and,  in 
particular,  that  they  arose  subsequent  to  the  service  of  the  former  pleading  of 
the  applicant,  or  that  he  was  ignorant  thereof  when  such  former  plcadinor  wa<i 
made. 

NOnOE  OF  MOTION. 

Move, 

On  the  pleadings  and  proceedings  in  this  action,  and  on  the  affidavit  of         , 
of  which  a  copy  is  served  herewith. 
•  That  the  plaintiff  may  be  allowed  to  make  a  supplemental  complaint  (or 
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answer,  or  reply),  ^alleging  facts  material  to  the  case  in  this  action,  occaning 
after  the  former  complaint  (or  answer,  or  reply)  of  him  the  said  plaintiff  in  this 
action,  as  in  the  said  affidavit  stated.     (Or,  drc,  see  below). 

Or,  if  so, 

^Alleging  facts  material  to  the  case  in  this  action,  of  which  he,  the  said 
plaintiffs  was  ignorant  when  his  former  pleading  was  made,  as  in  the  said  affidavit 
stated. 

Or,  that  such  farther  or  other  order  may  be  made  in  the  premises  as  shall 
be  jast 


Lin. 

MOTION  TO  CONSOLIDATE. 

ToL  n^  §  196. 

Where  causes  all  in  same  coart,  entitle  papers  in  all  the  cases. 

Make  short  affidavit,  showing  the  pendency  of  the  proceedings  in  Question, 
that  they  are  all  by  the  same  plaintiff,  against  the  same  defendant  and  that  they 
are  all  for  causes  of  action  wnich  may  be  joined,  showing  this,  by  short  state- 
ment of  the  nature  of  the  actions  in  question. 

On  the  pleadings  and  proceedings  in  the  foregoing  actions  respectively,  and  on 
the  affidavit  of  ,  a  copy  of  which  is  served  Iiercwith, 

Move, 

That  the  foregoing  actions  respectively  be  consolidated  into  one  action,  and 
that  all  usual  and  proper  directioids  be  given  in  reference  thereto,  or,  that  such 
further  or  other  order  may  be  made  as  shall  be  just. 

WHERE  SUITS  IN  DIFFERENT  COURTS. 

State  facts  on  affidavit,  mutatis  mutandis. 

Move, 

That  the  aforesaid  action,  prosecuted  in  the  Court,  be  consolidated 

with  the  said  action  in  the  Supreme  Court,  and  that  all  usual  and  proper  direc- 
tions may  be  given  in  reference  thereto.  And  that  all  proceedings  in  the  sud 
action  in  the  said  Court  be  stayed.     Or,  that  such  further  or  other  order 

may  be  made  in  the  premises  as  shall  be  just% 

ORDER. 

On,  &C., 

It  is  ordered,  that  the  above-entitled  actions,  respectively,  be  consolidated 
into  one  action,  and  be  prosecuted  as  such,  and  that  tne  recovery  to  be  had,  and 
the  judgment  to  be  entered  in  such  consolidated  action,  do  stand  as  a  recovery 
and  judgment  in  all  such  actions,  respectively.  And  it  is  further  ordered  that  all 
proceedings  in  the  others  of  such  actions  be  stayed. 

[Or,  otherwise,  according  to  the  terms  which  the  court  may  impose. 

Among  which  may  be,  '*  that  the  costs  in  each  of  said  actions,  up  to  this  time, 
be  costs  m  said  consolidated  action."] 
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LIV. 

MOTION  TO  ELECT. 

Vol  n,  §  196. 
NOTICE. 

Title,  &c.,  and  notice  as  in  No.  I. 

Apply  on  the  pleadings  and  proceedings  in  both  of  the  actions,  where  thej  are 
in  the  same  court ;  if  they  are  m  different  courts,  show  the  pendency  and  na- 
ture of  the  other  action  by'  affidavit. 

Move, 

That  the  plaintiff  may  be  ordered  and  compelled  to  elect  between  said  two 
actions,  and  to  signify  his  election  in  writing,  within  such  time  as  the  court  maj 
direct ;  and  that,  upon  such  election,  all  proceedings  in  the  action  in  which  h< 
shall  not  elect  to  proceed  be  stayed,  and  that  the  defendant  may  have  such  far 
ther  or  other  order  or  relief  as  to  the  court  may  seem  meet. 

ORDEB. 

'ntle,  kc. 

Usual  form  of  order,  as  in  No.  IV. 

That  the  plaintiff  do  elect  between  said  two  actions,  and  do  signify  his  elec 
tion,  and  give  notice  thereof  in  writing  to  the  defendant,  within  days  after 

the  service  of  a  copy  of  this  order.  And,  it  is  further  ordered,  that,  upon  such 
election  being  made,  as  aforesaid,  by  said  plaintiff,  all  proceedings  in  the  action 
in  which  he  shall  not  elect  to  proceed,  be  stayed ;  and  that,  until  such  election, 
all  proceedings  in  both  of  said  actions  be  stayed. 


LV. 


PKOCEEDINGS  ON  MOTION  FOR  A  REFERENCE. 

Vol  n.,  8  19Y  (c). 
AFFIDAVIT. 

That  on  or  as  of  the  day  of  ,  an  issue  of  fact  was  joined  (or,  Issues 

of  fact  were  joined)  in  this  action.  That  the  trial  of  the  issue  (or  issues),  so 
joined,  requires  the  examination  of  a  long  account,  and  does  not  involve  or  re- 
quire  the  decision  of  any  difficult  question  of  law,  as  this  deponent  is  advised 
by  C.  D.,  of  ,  Esq.,  his  counsel  in  this  action,   and  verily   believes.     (If 

made  by  party ;  if  by  attorney,  omit  last  part  of  allegation,  after  "•  question  of 
law.")  That  this  deponent  (if  made  by  party ;  if  by  the  attorney,  that  the 
above-named  plaintiff)  is  desirous  that  this  cause,  and  the  issue  so  joined  there- 
in as  aforesaid,  should  be  referred  to  a  referee  or  referees,  to  hear  and  decide 
the  same,  pursuant  to  the  statute  in  that  case  made  and  provided. 

If  reference  desired  to  one  referee  only,  vary  allegation  accordingly. 

NOTICE  OF  MOnOK. 

I 

Title  and  notice,  d^c,  as  in  No.  I. 
grounded  '*  on  the  affidavit,  a  copy  whereof  is  herewith  served." 
That  this  cause,  and  the  whole  of  the  issues  joined  therein,  whether  of  law  or 


I 
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of  iBct,  may  be  referred  to  a  referee  or  referees,  to  be  appointed  parsuant  to  the 
statute  in  that  case  made  and  provided,  to  hear  and  decide  the  same. 

OKDEB. 

That  this  cause,  and  the  whole  of  the  issues  joined  therein,  be  referred  unto 
A.  B.,  of,  ^.,  C.  D.,  of,  <S?c,  and  £.  F.,  of,  dec,  (giving  professions  as  well  as 
residences),  as  referees,  to  hear  and  decide  the  same. 

Or,  to  A.  B.,  <S?c.,  a  counsellor  of  this  court,  as  sole  referee,  to  hear  and  decide 
the  same. 

Or  otherwise,  as  the  order  is  actually  made. 

OATH  OF  BEFBBEE  OF  WHOLE  ISSUE. 

Title  and  venue. 

I,  A.  B.,  the  referee  (or  one  of  the  referees),  appointed  to  hear  and  decide 
this  cause,  and  the  issues  joined  therein,  do  hereby  swear  faithfully  and  fairly  to 
hear  and  examine  the  same  cause,  and  to  make  a  just  and  true  report  therein, 
itccording  to  the  best  of  my  understanding — So  help  me  God. 

Sworn,  &c.  A.  B. 

Signature,  &c. 

N.  B. — If  all  the  referees  join  in  one  affidavit,  modify  thus:  We,  &c.,  "do 
hereby,  and  each  of  us  doth  severally  swear,'*  d^c,  and  conclude,  "  according  to 
the  best  of  our,  and  each  of  our  understanding  severally." 


LVL 
MOTION  TO  DISMISS. 

Vol  IL,  §  198. 

Show  &cts  on  affidavit,  bringing  the  case  within  one  of  the  following  catego- 
ies: 

Unreasonable  neglect  to  serve  summons  on  other  defendants. 

Unreasonable  neglect  to  proceed  against  the  defendants  served.  §  274  of 
Code. 

Or, 

Failure,  on  the  part  of  the  plaintiff,  to  bring  his  case  to  trial,  according  to 
the  course  and  practice  of  the  court 

Move,  on  pleadings  and  proceeding,  and  on  the  affidavit,  &c. 

That  the  plaintiff^  complaint  in  this  action  be  dismissed  (as  against  the  de- 
fendant, 0.  D.),  with  costs,  in  favor  of  the  said  defendant,  ana  that  judgment  of 
dismissal  of  such  complaint  bo  entered  accordingly,  and  that  the  plaintiff  may 
be  ordered  to  pay  the  costs  of  this  motion,  or  that  such  further  or  other  order 
may  be  made  m  the  premises  as  shall  be  just. 

OBDEB. 

Title,  Ac,  and  order  as  in  No.  IV. 

That  the  plaintiff  ^s  complaint  in  this  action  be  dismissed  (as  againU  the  de- 
fendant, C.  D.),  with  costs,  in  favor  of  the  said  defendant ;  and  that  judgment 
of  dismissal  of  said  complaint  be  entered  accordingly ;  and  that  the  plaintiff 
pay  to  said  defendant  ten  dollars  costs  of  this  motion. 
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Lvn. 

SETTING  DOWN  CAUSE  ON  SPECIAL  CALENDAR  IN  FIRST 
OR  SECOND  DISTRICT  OF  SUPREME  COURT,  AND  IN 
NEW  YORK  SUPERIOR  COURT  AND  NEW  YORK  COM- 
MON PLEAS. 

VoL  n.,  §  199. 

APFiDAvrr. 

Title,  &c. 

County  of  X,  ss.  E.  F.,  of  Y.,  in  said  county,  being  duly  sworn,  salth  tliat 
])c  is  the  ^attorney  for)  the  plaintiff  in  this  action ;  that  said  action  is  on  con- 
tract, and  IS  founded  on  [state  briefly  the  cause  of  action];  that  the  answer  [stat^ 
briefly  the  nature  of  the  defence]  ;  that  this  deponent  has  reason  to  beliere,  and 
vcrUy  believes  that  the  defence,  so  made  as  aforesaid,  is-made  only  for  the  pur- 

r»oscs  of  delay,  and  that  the  reasons  for  such  his  belief  are  as  follows,  to  wit : 
state  reasons  and  circumstances  on  which  such  belief  is  grounded] ;  that  this 
deponent  {is  advised  by  his  counsel  in  this  action  and)  verily  believes  that  the 
trial  of  this  action,  if  placed  on  the  special  circuit  (or  trial)  calendar  of  this 
court,  is  not  likely  to  occupy  more  than  one  hour.  (State  nature  of  evidence, 
and  number  of  witnesses,  and  any  other  circumstances  tending  to  show  that  the 
case  can  be  tried  within  an  hour.) 

N.  B. — ^In  the  Supreme  Court,  both  in  the  fir^t  and  second  district,  if  the 
answer  merely  denies  the  allegations  in  the  complaint,  without  setting  up  any 
new  matter,  it  is  not  necessary  to  serve  affidavits.  It  is,  however,  more  prudent 
to  do  so,  for  the  purpose  of  showing  that  the  trial  is  not  likely  to  occnpy  more 
than  an  hour.  In  the  first  district  of  the  Supreme  Court,  any  action  which 
shall  appear  by  affidavit  to  bo  triable  within  an  hour,  may  be  placed  on  the  spe- 
cial circuit  calendar,  whether  it  be  on  contract  or  not.  The  affidavit  in  such 
case  should  be  substantially  the  same  as  the  above,  omitting,  if  necessary,  the 
allegation  that  the  action  is  on  contract,  or  that  the  defence  is  for  delay,  and 
stating  the  circumstances  which  show  that  the  ctise  can  be  tried  within  an  hour, 
with  fullness  and  particularity. 

NOTICE  OF  MOTION. 

Title  and  notice  as  in  No.  I. 
grounded  on  the  pleadings  and  proceedings  and  on  the  affidavit ;  notice  to  be  of 
four  days  in  the  New  York  courts  and  first  district,  and  to  accompany  the  no- 
tice of  trial  in  the  second  district 

That  this  cause  be  placed  on  the  special  circuit  (or  trial)  calendar  of  this 
court  for  Friday^  the  day  of  instant^  then  and  there  to  be  tried  as 

a  short  cause. 
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Lvm. 

PROCEEDINGS    ON  APPLICATION  FOR  CHANGE  OF 

VENUE,  AFTER  ISSUE  JOINED. 

YoL  IL,  §  200  (»,  e,  d). 
AFFIDAVIT  ON  MOTION. 

Title,  &c. 

County  of  ss. 

£.  F.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says,  that 
the  above-entitled  action  is  brought  by  the  plaintiff  against  the  defendant  for, 
&c.  [state  short  particulars  of  action.]  That  the  said  defendant  by  his  answer 
thereto  [give  short  particulars  of  defence,  and  make  like  mention  as  to  reply,  if 
any  put  in.] 

That  issue  was  joined  in  this  action  by  the  service  of  the  said  answer  (or  reply), 
on  the  day  of 

That  both  the  cause  of  this  action  and  the  defence  thereof  arose  in  the  county 
of  ;  and  C.  D.,  one  of  the  plaintiffs,  and  also  this  defendant,  are  resident  in 

the  said  county. 

[Vary  this  allegation,  according  to  the  circumstances.    If  only  part  of  the  facts 
in  question  arose  m  the  county  sought  for,  allege  this  state  of  circumstances  with 
sufficient  particularity,  showing  the  ground  of  convenience  as  strongly  as  possible.] 
That,  notwithstanding  the  venue  in  this  action  has  been  laid  by  the  plaintiff 
in  the  county  of  ,  the  same  cannot,  without  great  inconvenience  and  ex- 

pense, be  tried  in  such  county. 

That  he,  this  deponent,  has  a  good  and  valid  defence  on  the  merits  in  this  ac- 
tion, as  he  is  advised  by  his  counsel,  hereinafter  mentioned,  and  verily  believes,  and 
that  [state  names],  who  reside  at  [state  places  of  residence  respectively],  and 
each  and  every  oi  them,  are  material  witnesses  for  this  deponent,  in  order  to 
bis  defence  in  this  cause,  as  he  is  also  advised  by  his  said  counsel,  and  verily 
believes. 

That  said,  &c.,  [state  the  occupation  of  the  witnesses,  the  nature  of  the  facts 
to  be  proved  by  them  respectively,  and  any  other  necessary  details,  tending  to 
show  the  matenality  of  their  testimony,  and  the  inconvenience  of  their  attendance 
elsewhere]. 

(That  in  his,  this  deponent^s  belief,  many,  if  not  all,  of  the  witnesses  for  the 
plaintiff  reside  in  the  said  county  of  ^  inasmuch  as  the  whole  contest  in  this 

action  relates  to  facts  which  occurred  in  the  said  county.  If  any  circum- 

stances of  this  nature  exist,  allege  them  as  above,  or  otherwise,  with  all  necessary 
particularity.) 

That  A.  B.,  who  resides  at  ,  in  the  county  of  ,  is  his,  this  depo- 

nent's counsel  in  this  cause,  and  that  he  has  fully  and  fairly  stated  the  case  in  tnis 
action  to  his  said  counsel,  and  disclosed  to  him  the  facts  which  he  expects  to 
prove  by  each  and  every  of  the  aforesaid  witnesses,  and  he  saith  that  he  cannot 
proceed  safely  to  the  trial  of  this  cause,  without  the  benefit  of  the  testimony  of 
each  and  every  of  the  aforesaid  witnesses,  as  he  is  advised  by  his  said  counsel, 
and  verily  believes  to  be  true. 

Of  course  the  foregoing  affidavit  is  only  calculated  to  give  a  general  idea  of 
that  which  will  be  requisite  in  each  case,  according  to  its  special  circumstances. 
It  will  be  easy  to  adapt  that  form,  where  the  affidavit  is  not  made  by  a  single 
defendant,  but  by  one  of  several ;  or  where  it  is  made  by  the  plaintiff,  after  a 
previous  change  into  the  technically  proper  county;  or,  where  the  attorney 
swears  to  the  necessary  particulars  instead  of  the  party ;  in  which  latter  case,  the 
reason  why  the  affidavit  is  made  in  that  form,  had  better  be  shortly  given,  as  in 
the  case  of  a  verification. 
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NOTICE  OF   MOTION. 

Title  and  notice,  &c.,  as  in  No.  I.,  grounded  *^  on  the  affidavit,  a  copy  whereof 
is  herewith  served,  and  upon  the  pleadings  in  this  cause." 

That  the  place  of  trial  of  this  cause  may  be  changed  from  the  county  of  A.,  to 
the  county  of  B.,  or  for  such  further  or  other  order  as  may  be  just 

•    ORDER, TO   STAY  PROCEEDINGS  TILL   DECISION  OF  MOTION. 

Rule  58 ;  Vol  11.,  p.  247. 

On  the  annexed  affidavit  and  notice  of  motion,  let  all  proceedings  on  the  part 
of  the  plaintiff,  in  relation  to  the  trial  of  this  action,  or  the  preparations  therefor, 
be  stayed,  for  twenty  days  from  the  service  of  this  order,  or  until  after  the 
hearing  and  decision  of  the  said  motion,  if  heard  and  decided  within  such  twenty 
days. 

ORDER  REVOKING  THE  ABOTE.  • 

To  be  grounded  on  affidavit,  showing  facts  which  will  entitle  the  plaintiS 
according  to  the  settled  practice  of  the  court,  to  retain  the  place  of  trial.  Rule 
68 ;  Vol.  II.,  p.  247. 

On  reading  and  filing  the  annexed  affidavit,  let  the  order  made  in  this  cause, 
on  the  day  of  ,  whereby  the  plaintiff's  proceedings  in  relation  to  the 

trial  of  this  action  have  been  stayed,  be  revoked ,  and  let  him,  the  said  plaintiff, 
be  at  liberty  to  proceed  therein  as  he  may  be  advised,  notwithstanding  such 
order. 

ORDER  TO  CHANGE  VENUE. 

'iTitle,  &c. 

On  reading  and  filing  the  affidavit  of  E.  P.,  and  on  the  pleadings  in  this  cause, 
1  nd  after  hearing  A.  B.,  Esq.,  of  counsel  for  the  defendant,  and  G.  H.,  Esq.,  of 
I  ounsel  for  the  plaintiff :  It  is  ordered  that  the  place  of  trial  of  this  action  be,  and 
I  he  same  hereby  is  changed,  from  the  county  of  A.  to  the  county  of  B.,  and  that 
I  he  pleadings  and  proceedings  on  ffie  in  the  said  county  of  A.,  be  transferred  by 
the  clerk  of  the  said  county  to  the  clerk  of  the  county  of  B.  accordingly.  And 
I  hat  the  costs  of  this  motion,  amounting  to  ten  dollars,  do  abide  the  event  of 
tlm  action. 

N.  B. — In  an  action  pending  in  the  New  York  Superior  Court  or  New  York 
Common  Pleas,  the  motion  to  change  the  venue  into  another  county,  must  be 
made  in  the  Supreme  Court,  first  district    Vide  section  33  of  the  Code. 


ux. 

PROCEEDINGS  TO  COMPEL  DISCOVEET  OF  BOOKS  OR 

PAPERS. 

Yd  n.,  §  202. 
PETITION  BY  PAKTY,  TO  ENABLE  HIM  TO  FLEAD. 

Title  and  address  of  court,  <fec.,  as  in  No.  III.  [Insert  No.  of  "  petition."] 

The  petition  of  C.  D.,  the  above-named,  Ac. 

That  this  action  is  brought,  <fcc.  [state  nature  of  action,]  and  that,  &c  [state 
stage  at  which  proceedings  have  arrived.] 

Then  state  circumstances,  showing  some  right  on  the  part  of  the  applicant  to 
tlie  production  of  the  books  or  papers  sought  to  be  discovered,  or  some  interest 
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therein ;  or  else,  showing  that  they,  or  entries  in  them,  contain  material  informa- 
tion, essential  to  be  known,  with  a  view  to  the  due  preparation  of  the  applicant's 
pleading. 

That  various  books,  papers,  or  documents,  containing  evidence  in  relation  to 
the  matters  hereinbefore  stated,  and  to  the  merits  in  this  action  (or  to  the 
defence  of  your  petitioner  in  this  action),  and  in  particular,  the  books,  papers, 
and  documents,  hereinafter  specified,  to  wit :  [describe  those  required  to  be  pro- 
duced] are  in  the  possession  or  under  the  control  of  A.  B.,  the  above 
named,  and  that  the  production  and  discovery  thereof  is  necessary  to  enable  your 
petitioner  to  ^"  frame  his  complaint  in  the  said  action,"  or,  "  to  answer  the  com- 
plaint of  the  plaintiff  in  this  action,"  or,  "  to  frame  his  reply  to  the  answer  of  the 
said  defendant,"  as  the  case  may  be),  as  he  is  advised  by  his  counsel  in  this  ac- 
tion and  verily  believes. 

Your  petitioner  therefore  prays,  that  the  said  A.  B.  may  be  ordered 
•  to  produce  and  discover  to  your  petitioner,  the  aforesaid  books,  papers, 

and  documents,*  and  to  deliver  to  your  petitioner  sworn  copies  thereof, 
or  of  any  part  or  parts  thereof  respectively,  when  thereto  required ; 
and  that  your  petitioner,  his  attorneys,  agents,  or  counsel,  may  be  at 
liberty  to  inspect  and  peruse  the  same,  at  all  reasonable  times,  and  to 
take  copies  thereof  oi*  extracts  therefrom,  from  time  to  time,  as  he 
may  be  advised ;  or,  that  such  further  or  other  order  may  be  made  in 
the  premises  as  to  this  court  shall  seem  just ; 
If  j>apors  required  to  be  deposited,  substitute  as  follows  from  * : 
and  to  deposit  the  same  with  the  clerk  of  the  county  of 

(N.  B.,  the  county  of  venue),  (or,  "  with  the  clerk  of  this  court,"  if  in  a  local 
jurisdiction),  and  that  your  petitioner,  his  attorneys,  &c.,  as  in  last. 

PBTITION   BY   PAKTY,   TO   ENABLE   HIM   10   PREPARE  FOR  TRIAL. 

Substantially  the  same  as  the  last.     After  statement  of  nature  of  action,  state 

lature  of  defence,  and  continue,  **  and  that  issue  was  joined  in  such  action  on 

(«he  day  of  ,  and  such  issue  still  remains  undetermined  by  this  coiut." 

That,  &c. 

Similar  allegations  as  in  last,  mutatis  mutandis^  down  to  the  wf>rd<s  '*  produc- 
ion  and  discovery  thereof." 

From  that,  continue  as  follows: 

If  applicant  be  plaintiff,  continue  thus: 

'*Is  material  and  necessary  to  enable  your  petitioner  to  maiutain  this  action, 
and  to  prepare  for  the  trial  thereof." 

If  a  defendant,  thus :  **  is  material  and  necessary  to  the  defence  of  your 

petitioner  in  this  action,  and  to  prepare  for  the  trial  thereof." 

Pray,  as  in  the  foregoing  form,  adding,  before  concluding  prayer  for  further 
relief,  **and  so  as  to  enable  your  petitioner  to  use  the  tome,  upon  the  trial  of  the 
issue  joined  in  thU  action  as  aforesaid,  in  such  manner,  at  such  time,  and  under 
such  terms  and  restrictions  as  this  court  shall  prescribe  and  direct." 

DIBOOVERY   OF  ENTRIES. 

Where  a  partial  discovery  of  the  contents  of  books,  <fec.,  is  sought,  modify 
statements  according  to  circumstances. 

Pray  that  the  may  be  ordered  forthwith  to  discover  and  to  deliver  to 

your  petitioner  sworn  copies,  duly  verified  by  the  oath  of  him,  the  said  ,  of 

all  entries  whatsoever  in  the  aforesaid  books,  papers,  and  documents,  or  any  of 
them  contained,  relating  to  the  several  matters  hereinbefore  alleged,  or  any  of 
them,  or  to  any  other  matter  relative  or  pertinent  thereto.  And  also,  that  the 
same  books,  p:ipers,  and  documents  may  bo  ordered  to  be  produced  and  discov- 


1034  APPENDIX  OF  FOBH& 

ered  by  him  the  said  on  the  trial  of  this  action,  in  snch  manner,  and  so  an 

to  enable  your  petitioner  to  use  the  same  on  such  trial,  under  such  restrictioasi, 
if  any,  as  this  court  may  prescribe,  in  relation  to  the  perusal  and  inspection 
thereof  respectively,  so  far  as  the  same  do  not  relate  to  the  matters  of  which 
discovery  is  not  hereby  sought  as  aforesaid.    Or  that,  &c. 

VERIFICATION   AND  AFFmAYIT  AS   RKOASDS  ALL  THE  FORSGOING. 

Use  general  form  of  verification,  as  prescribed  in  No.  III.  Add  to  that  form 
as  follows :  *'  That  the  books,  papers,  and  writings,  whereof  discovery  is  thereby 
sought,  arc  not  in  the  possession  nor  under  the  control  of  him,  the  said  petitioner.** 

N.  B. — It  is  not  absolutely  necessary  that  the  application  should  be  l>y  petition, 
but  the  above  must  appear  by  affidavit  in  all  cases.     See  Rule  15,  VoL  II.,  p.  255. 

If  the  application  be  upon  affidavit  and  ordinary  notice  of  motion,  vary  the 
following  forms  accordingly. 

NOTICE  OF   MOTION. 

Title,  notice,  <fec.,  as  in  No.  I. 

Grounded  "  upon  the  petition^  of  which  a  copy  is  herewith  served,  and  up^^n 
the  pleadings  in  this  cause;''  if  before  issue,  allege  according  to  the  then  state 
of  the  action. 

That,  &c.  Frame  notice  in  exact  accordance  with  the  forms  for  prayer  of 
petition  above  given,  adding,  "  or  for  such  further  or  other  order  as  may  be 
just" 

ORDER  THEREUPON. 

Title,  commencement,  <fec.,  as  in  No.  IV. 

State  order  to  be  made  **  on  reading  and  filing  the  petition  hereunto  annexed." 
Order  as  follows : 

It  is  ordered  that  the  said  do,  within  days  after  service  of  a  copy 

of  this  order,  produce,  &c. 

Draw  order  ^n  exact  accordance  with  the  terms  of  the  petition^  or  notice  of 
motion,  mutatis  mutandis,  unless  alterations  in  those  terms  be  made  by  the  court; 
but,  if  so,  then  in  accordance  with  those  alterations.  If  a  deposit  be  required, 
add,  '*  And  it  is  hereby  further  ordered,  that  snch  deposit  shall  continue,  until 
after  the  trial  of  the  issues  so  joined  herein,  as  aforesaid ;"  or,  "  until  the  expira- 
tion  of  from  the  date  of  service  of  a  copy  of  this  order,  as  aforesaid,'*  or, 

otherwise  as  may  be  directed.  ' 

PROCEEDINGS   WHERE    DISCOVERY    INSUFFICIENT. 

When  the  discovery  made  is  insufficient,  make  affidant,  pointing  out,  in  detail, 
the  exact  points  on  which  that  discovery  is  incomplete,  and  the  extent  to  which 
further  information  is  required. 

Apply,  on  such  affidavit,  for  order  to  show  cause  why  the  defendant  should  not 
be  ordered  to  produce,  &c.  (specifying  the  farther  documents  required),  or,  why 
he  should  not  oe  ordered  to  deliver  to  the  plaintiff  further  copies,  d:c.  [particu- 
larize copies  required],  or,  why  in  default  thereof  such  furtlier  or  other  order 
should  not  be  made  for  the  relief  of  the  plaintiff  and  the  punishment  of  him 
the  said  defendant,  as  may  be  just ;  and  why  he,  the  said  defendant^  should  not 
pay  the  costs  of  this  motion. 

And  draw  up  order,  when  made,  in  similar  terms,  mutatis  mutandis,  using  or 
adapting  any  one  or  more  of  the  foregoing  forms,  as  may  be  requisite  to  carry 
out  the  actual  directions  of  the  court 
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LX. 

EXAMINATION  OF  PAKTr. 

Vol.  n.,  §  204  («). 
NOTICE  TO  PARTY  EXAMINED. 

Title,  <Scc. 

To  the  above-named  defendant,  C.  D. 

Sir: 

I  hereby  give  you  notice  that  I  require  you  to  attend  before  P.  Q.,  a  judge  of 
this  court, 

(Or  before  R.  S.,  county  Judge  of  the  county  of  X — 

Or,  before  one  of  the  justices  of  this  court),  at  [specify  place,]  on  [specif} 
time],  to  be  examined  in  this  action,  as  a  witness  on  the  pait  of  the  plaintiff, 
pursuant  to  the  provisions  of  the  Code  of  Procedure  for  such  purpose ;  and  that 
if  you  refuse,  or  neglect  so  to  attend,  I  shall  apply  for  such  relief  against  you  ar 
is  provided  for  by  the  same  Code. 

bate,  <fec.  E.  R,  riaintiffs  Attorney. 

N.  B.  The  jibove  notice  to  be  for  not  less  than  five  days.  If  the  party  to  be 
examined  have  books  or  documents  in  his  possession,  the  production  of  which  is 
desired ;  servo,  with  the  notice,  the  usual  process  of  Suhpcena  duces  tecum, 

SUMMONS  TO  ACCOMPANY  NanCE. 

Title,  &c. 

You,  C.  D.y  the  defendant  above  named,  are  hereby  summoned  to  appear  and 
attend  before  me,  the  undersigncdf  a  judge  of  this  court  (county  judge  of  the 
county  of  X.),  at  [specify  place],  on  [specify  time],  to  be  examined  as  a  witness 
in  the  above-entitled  action,  for,  and  at  the  instance  of  the  plaintiff  above  named, 
pursuant  to  sections  390  and  391  of  the  Code  of  Procedure,  and  to  the  pro- 
visions of  the  statute,  entitled,  ^*  Of  taking  conditionally  the  testimony  of  witnesses 
within  this  state ;"  and  in  case  of  your  refusal  or  &ilure  to  attend  and  testify,  you 
will  be  liable  to  be  punished  as  for  a  contempt,  and  your  answer  (or  complaint, 
or  reply)  may  be  stricken  out. 

Witness  my  hand,  this  day  of  ,  1862. 

A.  B.,  Judge  of  the  Court. 

To  C.  D.,  the  defendant  above  named. 

NOTICE  TO  A  CO-PLAINTIFF  OB  CO-DEFENDANT. 

Title,  &c. 

Please  to  take  notice  that  C.  P.,  one  of  the  defendants  in  this  action,  will  be 
examined  as  a  witness  on  the  part  of  the  plaintiff  before  P.  Q.,  a  judge  of  this 
court  (or  otherwise  as  in  last  fonn),  at,  kc.  (as  in  last),  pursuant  to  Uie  provi> 
sions  of  the  Code  of  Procedure  for  that  purpose. 
Date,  Ac 

RF., 

Plaintiff^s  Attorney. 

To  G.  H., 

Attorney  for  the  defendant  I.  K. 
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•  •• 

PROCEEDINGS  TO  PUNISH  A  PAKTY  NOT  ATTENDING.- 

» 

Vol  H,  §  205. 
AFFIDAVITS. 

Of  Service. 

Prove  service  of  the  summons  and  notice  on  the  party,  and  payment  and  ten- 
der of  his  fees  as  a  witness,  precisely  as  oh  service  of  a  sabpoena.  Sec  below,  Form 
LXIX.  Stating  that  at  the  time  of  service  there  was  exhibited  to  the  witness 
**  the  original  summons,  under  the  hand  of  M.  N.,  &  judge  of  this  courty  hereunto 
annexed. 

Of  Non-Attendance. 

Title,  Ac. 

County  of  X.  m.  E.  F.,  attorney  for  the  plaintiff  in  this  action,  being  duly 
sworn,  saith,  that  on  the  day  of  ,186       ,  deponent  attended  at  the 

chambers  of  this  court,  on  the  return  of  the  summons  and  notice  hereunto  an- 
nexed, at  tiie  hour  of  ten  a.  m.,  therein  specified,  and  that  the  defendant,  C.  D.,  wjs 
then  and  tlicre  called,  but  said  defendant  did  not  appear.  That  deponent  re- 
mained in  said  court  room  until  the  hour  of  half-past  ten  a.  m.,  but  that  said  defend- 
ant did  not  appear  in  said  room.  That  at  the  said  hour  of  half-past  ten  a.  m.,  the 
said  C.  D.  was  again  called,  but  did  not  appear  or  answer.  (And  deponent  saith 
that  he  is  acquainted  with  the  said  C.  D.,  and  would  have  seen  him  had  he 
entered  said  room,  and  that  be  carefully  watched  for  said  C.  D.,  and  is  positive 
Ihat  he  did  not  attend  during  the  period  aforesaid.) 

Sworn,  &c.  R  F. 

N.  B.  The  last  clause  may  be  omitted,  if  necessary. 

NOTICE  OF  MOTION. 

Title,  ifec,  and  notice  as  in  Number  L,  grounded  on  the  summons  and  notice, 
the  above  affidavits,  and  the  pleadings  and  proceedings. 

That  the  said  defendant,  C.  D.,  may  be  punished  as  for  a  contempt  for  not 
attending  in  pursuance  of  said  summons  and  notice,  and  that  the  answer  (or  com- 
plaint, or  reply)  of  said  defendant  may  be  stricken  out ;  and  that  the  plaintiff 
may  have  the  costs  of  this  motion,  and  such  further  or  other  order  or  relief  as 
may  be  just. 


LXI. 

BEQUEST  FOE  ADMISSION,  UNDER  SECTION  388  OF  CODE. 

"Vol.  XL,  §  209. 

Title,  <kc. 

The  plaintiff  hereby  requests  an  admission  in  writing  of  the  genuineness  of  the 
paper  herewith  exhibited  to  you,  being  [describe  paper]  pursuant  to  the  provisions 
of  section  388  of  the  Code  of  Procedure. 

Date,  &c.  E.  F., 

Plaintiff  ^s  Attorney. 
To  G.  H.,  Esq., 

Defetuia  n  i*s  Atlomey.  * 
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Lxn. 

EXAMINATION  OF  WITNESS  ON  INTERLOCUTOEY 

PEOCEEDING. 

Vol  I.,  §  77  (a). 
AFFIDATIT, 

Title,  Ac. 

A  B.,  the  abovc-namod  plaintiff  (or  C.  D.,  attorney  for,  drc),  being  daly 
sworn,  deposes  and  says,  that  this  action  has  been  duly  commenced  and  is  now 
pending  in  this  court,  and  that  such  action  is  brought,  ^c. 

[State  nature  of  action.] 

That,  &c. 

(State  nature  of  interlocutory  application  proposed  to  be  made.] 
That,  for  the  purposes  of  the  aforesaid  motion,  £.  F.  is  a  material  witness,  and 
it  is  necessary  for  the  plaintiff  to  have  his  deposition. 

[If  •  in  the  Superior  Court  or  New  York  Common  Pleas,  add : — that  the  said 
E.  F.  resides  in  street,  in  the  city  of  New  York,  within  the  jurisdiction  of 

this  court.] 

That  application  has  been  made  by  deponent  to  the  said  £.  F.  to  make  such 
deposition  voluntarily,  but  he,  the  said  E.  F.,  has  refused  to  do  so,  or  to  make 
such  deposition  at  all,  unless  compelled  by  the  order  of  this  court. 

OBDEU  FOR  COMMISSION,  WHERE  APPLICATION  IN  SUPREME  COURT. 

On  reading  and  filing  the  affidavit  of  ,  It  is  ordered  that  a  commission 

do  issue  to  A,  B.,  of  ,  and  C.  D.,  of  ,  &c.  (N.B.  inhabitants  of  the  county 
in  which  the  witness  resides),  to  take  the  testimony  of  £.  F.,  a  witness  to  be 
examined  in  this  action,  for  the  purposes  in  such  affidavit  mentioned,  and  to 
report  the  same  to  this  court. 

N.  B. — On  obtaining  this  order,  fill  in  the  usual  form  of  commission  (see  below. 
Form  LXV.),  ^^  mutatis  mutandis^^  omitting  any  reference  to  interrogatories,  if 
the  examination  be  intended  to  be  taken  viva  voce,  and  otherwise  adapting  it  to 
this  peculiar  state  of  circumstances. 

Sen'C  upon  the  witness  to  be  examined,  the  usual  subpoena  or  summons, 
''  mutatis  mutandis^''  requiring  him  to  attend  before  the  commissioners.  See 
below,  Form  LXIX. 

N.  B. — In  the  New  York  courts,  these  last  forms  arc  not  required,  but  the 
mere  service  of  the  summons  below  given,  is  sufficient  to  insure  the  witness's 
attendance. 

SUMMONS  IN  NEW  YORK  LOCAL  TRIBUNAL. 

Title,  Ac. 
To  E.  F. 

Sir: 

You  are  hereby  summoned  and  required  to  attend  before — 

[State  name  of  officer,  place,  date,  and  hour,  as  in  foregoing  forms],  to  make 
your  deposition  in  this  cause  on  the  part  of  the  plaintiff,  on  a  proceeding  by  him 
in  this  court,  in  default  whereof  obedience  to  this  summons  will  be  enforced 
against  you,  as  in  the  case  of  a  subpoena  issued  by  this  court. 

Date,  dec  (Judge's  signature.) 
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Lxm. 

EXAMINATION  OF  WITNESS,  D£  BENE  ESSE. 

Vol  n.,  §  210  (o). 
AFFIDAVIT. 

Title,  &C 

C.  D.,  the  above-named  ,  (or  E.  F.,  attorney,  &c.),  being  duly  sworn, 

deposes  and  says,  that  the  nature  of  this  action,  and  of  the  plaintiff's  demand 
therein,  is,  &c. 

rState  nature.] 

That  the  nature  of  the  defence  in  this  action  is, 

[State  nature  of  defence.] 

[N.  B. — If  the  application  be  made  by  the  plaintiff,  omit  the  last  claase.  In 
either  case,  any  circumstances  may  be  added,  tending  to  show  the  materiality  of 
the  testimony  in  question  J 

That  the  testimony  of  G.  H.,  who  resides  at  ,  is  material  and  nocessary 

for  this  deponent  (or  for  the  said  )  in  the  prosecution  (or,  in  the  defence) 

of  this  action,  and  that,  without  such  testimony,  he,  this  deponent  (or  he,  the 
said  ),  cannot  safely  proceed  to  the  trial  thereof  (as  he  is  advised  by  his 

counsel,  and  verily  believes). 

N.  B. — ^When  affidavit  by  attorney,  omit  this  last  clause. 

That  the  said  G.  II.  is  about  to  depart  from  this  state  on  [state  date  of  pro- 
posed departure],  or,  that  the  said  G.  H.  is  so  sick  and  infirm,  as  to  afford  rea- 
sonable grounds  of  apprehension  that  ho  will  not  be  able  to  attend  the  trial  of 
this  action. 

ORDEB  TO   AFPEAB. 

Title,  Ac. 

Beiug  satisfied  that  the  circumstances  of  this  case  require  the  examination  of 
G.  il.  as  a  witness  on  the  part  of  the  defendanty  in  order  to  attain  justice  between 
the  parties :  I  do  hereby  order  and  require  the  plaintiff  to  appear  before  me,  and 
attend  the  examination  of  the  said  G.  H.  at,  &c.  on,  tire.  [specify 

time  and  place,  as  usual.]     See  Vol  II.,  p.  300. 

OSDEB  TO  SHOW   0AU8E. 

Title,  (be,  and  same  as  last  down  to  the  words,  "  between  the  parties,"  then 
proceed  as  follows :  • 

I  do  hereby  order  and  require  the  plaintiff  to  show  cause  before  me  at,  kc. 
on,  &c.  [specify  time  and  place  as  usual],  why  the  testimony  of 

said  G.  H.  should  not  be  taken  by  a  referee  to  be  appointed  by  me.  And  I 
do  hereby  direct  that  this  order  be  served  before  three  p.  m.  of  this  day^  by  ddiw- 
ering  a  copy  thereof  to  the  plaintiff^e  attorney  (or  otherwise,  as  the  court  may 
direct). 

ORDER  OF  REFERENCE. 

Title,  &c. 

On  reading  aud  filing  the  affidavit  of  C.  D.,  the  defendant  in  this  action,  and 
the  order  to  show  cause  granted  by  me  thereon,  on  the  day  of  , 

186  ,  with  proof  of  the  due  service  thereof,  and  no  sufficient  cause  baring  been 
shown  a<;ainst  the  same  : 
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(Or,  if  the  order  has  been  opposed,  insert  instead  of  "  with  proof  of  due  8e^ 
vice  thereof,"  the  usual  statement  as  to  counsel  for  the  parties  having  been  heard.) 

I  do  hereby  order  that  P.  Q.,  of  the  city  of  X.,  counsellor-at-law,  be,  and  he  is 
hereby,  appointed  referee  to  take  the  testimony  of  G.  H.,  in  said  affidavit  and 
order  mentioned.     And  I  do  hereby  order  and  require  the  plaintiff  to  appear 
before  said  referee,  and  attend  the  examination  of  said  G.  H.,  at,  &c. 
on,  <bc.  [specify  time  and  place,  as  usual.] 


LXIV. 

PROCEEBIKGS  TO  PERPETUATE  TESTIMONY. 

Vol  n.,  §  211. 

AFFIDAVIT. 

Title,  <fec.  (if  suit  commenced). 
County  of  X.,  ss. 

A.  B.,  of  the  city  of  Y.,  in  said  county,  being  duly  sworn,  deposes  and  says, 
that  this  action  is  actually  pending  in  a  court  of  record  in  this  state,  to  wit : 
in  the  Supreme  Court  of  the  State  of  New  Tork^  and  that  deponent  is  a  party 
plaintiff  thereto  (or  the  plaintiff  therein.) 

[If  suit  is  not  commenced,  substitute  as  follows :  "  That  deponent  has  good 
reason  to  expect,  and  does  expect,  to  be  made  a  party  to  an  action  in  some  court 
of  record  in  this  state  ;"  and  state  reason  for  such  expectation.] 

That  this  (or  said)  action  is  (intended  to  be)  brought  by  deponent  against 
0.  D,j  for,  &c.  [State  nature  of  action,  and  any  other  circumstances  tend- 

nff  to  show  the  materiality  of  the  testimony,] 

That  the  testimony  of  (said)  G.  11.^  a  witness  within  this  state,  who  resides  in 
the  said  city  of  Y.,  is  material  and  necessary  to  deponent  in  the  prosecution  (or 
iefence)  of  this  (or  said)  action,  as  deponent  is  advised  by  £.  F.,  his  counsel  in 
his  action,  and  verily  believes. 

(If  the  suit  is  not  commenced,  add :  That  the  said  C.  D.,  who  is  the  party 
expected  to  be  adverse  to  deponent,  resides  within  this  state,  to  wit,  at  the  said 
city  ^f  Y.,  and  is  of  full  age.)     Sworn,  <fec.  A.  B. 

APPOmTMEKT  FOR  EXAMINATION. 

Title,  Ac.  (if  suit  commenced). 

A.  B.,  having  produced  to  me  due  proof  by  affidavit,  that  he  is  a  party  ^/aiV 
tiff  to  (or  the  plaintiff  in)  this  action,  and  that  the  same  is  actually  pending  in 
a  court  of  record  in  this  state,  to  wit,  in  the  Supreme  Court  of  the  State  of  New 
York  ; 

(If  suit  is  not  commenced,  substitute  as  follows :  "  That  he  has  good  reason  to 
expect  to  be  made  a  party  to  an  action  in  some  court  of  record  in  this  state.") 
And  that  the  testimony  of  G.  H.,  a  witness  within  this  state,  who  resides  in  the 
city  of  Y.,  is  material  and  necessary  to  the  prosecution  (or  defence)  of  this  (or 
said)  action : 

(If  the  suit  is  not  commenced,  add :  And  that  C.  D.,  who  is  the  party  expect- 
ed to  be  adverse  to  gaid  A.  B.,  resides  within  this  state,  to  wit,  at  the  said  city 
of  Y.,  and  is  of  full  age.) 

I  do  hereby  appoint  the  chamhers  of  this  courts  in  the  City  Hall  of  the  city  of 
y.,  as  the  place,  and  the  day  of  ,  186     ,        at  a.  m.,  as  the 
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time,  for  the  examination  of  Buch  witness,  with  a  view  to  the  perpetoatioa  of  bis 
testimony,  pursuant  to  the  statute  in  such  case  made  and  provided. 
Dated,  <fec.  .  P.  Q., 

A  Justice  of  the  Supreme  Court. 

[N.  B. — ^The  time  appointed  must  be*  not  less  than  fourteen  days  from  tbc 
date  of  the  order,  and  the  place  must  be  within  the  county  where  the  witness 
resides.] 


LXV. 

COMMISSION  TO  EXAMINE  WITNESSES. 

Vol  n.,  §  213  (c). 
AFFIDAVIT. 

Title,  &c. 

A.  B.,  the  above-named  plaintiff  (or  C.  D.,  attorney,  Ac),  being  duly  sworn, 
deposes  and  says,  that  an  issue  of  fact  was  joined  in  this  action  by  the  servico 
of  the  dcfendanCa  answer  on  the  day  of  :  That  L.  M.,  not  residing; 

within  this  state,  but  residing  at  X.,  in  the  state  of  Y.,  is  a  material  and  neces- 
sary witness  for  this  deponent  in  the  prosecution  (or  in  the  defence)  of  this 
action,  and  deponent  saith  he  is  advised  by  G.  D.,  his  counsel  in  this  action,  and 
verily  believes,  that  he  cannot  safely  proceed  to  the  trial  of  this  action,  without 
the  testimony  of  the  said  L.  M. 

Or,  if  opposition  be  anticipated,  the  affidavit  may  be  made  more  explanatory, 
showing  the  nature  of  the  action,  the  nature  of  the  testimony  proposed  to  be 
^ven  by  the  witness  in  question,  and  the  materiality  of  that  testimony  ;  accord- 
ing to  the  special  circumstances  of  the  case. 

NOTICE  OF  MOTION. 

Notice,  &c.,  as  in  No.  I. 

Grounded  on  the  pleadings  in  this  action,  and  the  affidavit  of  which  a  copy  is 
served  herewith. 

That  a  commission  do  issue  in  this  action,  directed  to  O.  P.  and  Q.  R.,  of 
X.,  in  the  state  of  Y.,  authorizing  them,  or  any  one  of  them,  to  examine  on  oath 
L.  M.,  of  said  X.,  as  a  witness  on  the  part  of  the  plaintiffs  on  interrogatories  to 
be  annexed  to  the  said  commission,  with  the  usual  directions  in  such  cases,  and 
that  all  further  proceedings  on  the  part  of  the  defendant  be  stayed,  until  after  the 
execution  and  return  of  the  said  commission,  or  for  such  further  or  other  order 
as  may  be  just. 

ORDEB. 

Title,  &c. 

On  reading  and  filing  the  notica  of  motion  hereto  annexed,  and  proof  of  due 
service  thereof  on  the  defendant,  and  on  motion  of  £.  P.,  of  counsel  for  the 
plaintiff,  no  one  appearing  on  the  part  of  the  defendant; 

(Or  otherwise,  as  the  case  may  be.) 

It  is  ordered  that  a  commission  do  issue  in  this  action,  directed  to  (names  and 
addresses  of  commissioners),  authorizing  them  to  examine  on  oath  (names  and 
addresses  of  witnesses)  witnesses  on  the  part  of  the  plaintiff  (and  witnesses 
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on  the  part  of  the  defendant,  if  both  join),  upon  interrogatories  to  be  annexed 
to  the  said  commission,  and  to  take  and  certify  the  depositions  of  such  wit- 
nesses, and  to  return  the  same,  according  to  the  directions  to  be  given  with  such 
commission.  And  it  is  further  ordered,  that  all  proceedings  in  this  action  on  the 
part  of  the  defendant  be  stayed,  until  after  the  execution  and  return  of  the  said 
commission,  but  with  liberty  to  either  party  to  apply  to  the  court  in  the  mean 
tmie,  as  they  may  be  advised. 

INTEBROOATORIES. 

Interrogatories  to  be  administered  to  A.  B.  and  C.  D.,  witnesses  to  be  produced, 
sworn,  and  examined  on  the  part  of  the  plaintiff  (and  to  E.  F.  and  G.  H., 
witnesses  to  be  at  the  same  time  produced  on  the  part  of  the  defendant,  if 
the  fact  be  so),  in  a  certain  cause  now  pending  in  (title  of  court),  wherein 
0.  P.  is  plaintiff,  and  S.  T.  is  defendant,  under  the  commission  issued  out 
of  the  said  court,  directed  to  (give  names  of  commissioners),  and  hereuntc 
annexed. 

First  Interrogator!/, — What  is  your  name,  age,  occupation,  and  residence  * 
Do  you  know  the  parties,  plaintiffs  and  defendants  in  this  action,  in  the  title  oi 
these  interrogatories  named,  or  any  or  either  of  them  ?  If  yea,  for  how  lon^ 
have  you  known  them,  respectively  ? 

Second  Interrogatory, — Proceed  to  interrogate  the  witnesses  on  the  point* 
desired,  taking  care  that  the  questions  asked  are  sufficiently  specific  and  search 
ing.  If  any  point  be  more  than  usually  important,  the  following  words  may  h>9 
added  at  the  end  of  the  interrogatory :  ^'  Declare  the  same,  and  lul  circumstances 
connected  therewith,  fully,  to  the  best  of  your  knowledge,  remembrance,  infor- 
mation, or  belief."    Or  tnus,  more  shortly :  "  Give  full  and  detailed  particulars.'' 

K  any  interrogatories  be  not  general,  but  addressed  to  particular  witnessei 
only,  so  state,  at  the  commencement  of  each. 

Lastly. — Do  yon  know,  or  can  you  set  forth,  any  other  matter  or  thing  mate- 
rial to  the  subject  of  this  your  examination,  or  which  may  in  any  wise  tend  to 
the  benefit  of  the  plaintiffs  in  -this  action  (or  any  or  either  of  them  ?)  If  yea, 
set  forth  the  same,  and  all  the  particulars  and  circumstances  thereof,  according 
to  the  best  of  your  knowledge,  remembrance,  information,  and  belief. 

boMMISSION. 
Vol.  I.,  p.  588. 

Fl  s  1       ^^*  People  of  the  State  of  New  Tork^  to  O.  R.,  of,  &c.,  and  S.  T., 
^  *    '-J  of,  kc,  (names  and  descriptions  of  commissioners).  Greeting : 

Enow  ye.  That  we,  with  full  faith  in  your  prudence  and  competency,  have 
Appointed  you  commissioners  (or  commissioner),  and  by  these  presents  do 
authorize  you  (and  each  and  every  of  you)  to  examine  A.  B.  and  C.  D.,  both  of, 
ifec,  and  £.  F.,  of^  &c.  (give  names  and  description  of  witnesses),  as  witnesses 
(or  as  a  witness),  in  a  cause  pending  in  the 

[Describe  court,  taking  care  that  it  appear,  upon  the  face  of  the  description, 
to  be  a  court  of  the  state  of  New  York.J 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  on  the  part  of  the  plaintiff  (or 
defendant),  on  oath,  upon  the  interrogatories  annexed  to  this  commission,  and 
to  take  and  certify  the  depositions  of  the  witnesses  (or  witness)  and  return  the 
same,  according  to  the  directions  hereunto  annexed. 

Witness  (add  name  of  judge,  and  reference  to  court,  in  usual  form  of  teste, 
see  form  on  execution),  the  day  of  ,  one  thousand  eight  hun- 

dred and 

(Signature  of  judge.) 

(Obtain  seal  of  court) 
Vol,  IL— 66 
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DIBECnONS  FOB  EXBCUTINO  THB  COMMISBIOir. 

Subjoin,  in  extenw,  the  statatory  directions^  wMch  will  be  found  in  the  text« 
vol.  XL,  pp.  312  and  313. 

Add  to  them  as  follows : 

The  above  is  an  extract  from  the  Revised  Statutes  of  the  state  of  New  York, 
relating  to  the  taking  of  testimony  out  of  the  state. 

Indorse,  on  sheet  containing  as  above : 

This  commission,  when  executed,  is  to  be  returned  [here  give  special  direa- 
tions  as  to  the  exact  mode  in  which  the  commission  is  to  be  returned.]  See 
vol.  IL,  p.  320. 

Also  tne  following  return,  to  be  signed  by  the  commissioner  or  commisBioneis 
who  execute  it : 

The  execution  of  this  conmiission  appears  in  certain  scbedoles  hereunto 
annexed. 

(Signature.) 

Camfninumtr. 

N.  6. — The  above  is  all  that  is  essentially  necessary.  Special  instrnctions  sre 
also  appended  to  the  printed  forms  usually  sold,  and  are  highly  useful,  as  afford- 
ing a  safe  guide  to  the'  commissioners  named.  They  should,  therefore,  on  no 
account  be  omitted.  . 

In  filling  them  up,  care  should.be  taken  to  adapt  them  to  the  precise  circum- 
stances of  the  case,  and  to  cancel  any  portions  which  are  clearly  inapplicable. 


LXVL 


NOTICES  OF  TRIAL. 

V6LIL,  §215.' 
KOnOB  OF  TBIAL  FOB  dBOTTIT,  ETC.,  IN  A  JUBT  0A8S. 

Name  of  court 
Title  of  cause. 

Please  take  notice,  that  the  issue  of  fact  in  this  action  will  be  brought  to  Izisl, 
and  an  inquest  taken  therein,  at  a  circuit  court  to  be  holden  in  and  for  the  countj 
of         ,  at         ,  in  the  said  county,  on  the  day  of  next  (or  instant), 

at        o'clock  in  the  forenoon  of  that  day. 

Dated  the  day  pf  ,  186  . 

A.  B.,  Attorney  for  Plaintiff, 
To  C.  D.  and  F.,  Esqrs.,  Attorneys  for  Drfendants, 

If  for  a  special  or  trial  term,  vary  accordingly.  If  the  notice  be  by  the 
defendant,  substitute  for  the  words,  "  an  inquest  taken  therein,"  the  words,  "  the 
complaint  therein  dismissed,'*  or  some  equivalent  expression. 

KOnOE  OF  TBUL  BETOBE  THB  OOUBT  ^WITHOUT  A  JTTBT. 

Same  as  above,  substituting  for  the  words  "  an  inquest,"  the  word  "  judgment^^ 
and  stating  the  nature  of  the  issue,  as  "  the  issue  of  law,"  or  *'  the  issues  of  law 
and  fact,"  according  to  the  circumstances. 

Admission  of  service  to  be  indorsed,  or  the  usual  afSdavit  of  service  made. 
See  Form  No.  V. 
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NOTICE  OF  TRIAL  BEBOBB  •RTCTni!TH?!liL 

Same  as  above,  down  to  "trial,"  then  proceed :  before  C.  D.,  the  referee  (or 
referees),  appointed  by  this  court,  at  hit  office.  No.  ,  Bireeij  in  the  city  of  X, 
on  the  day  of  ,  186     ,  at        a.  li. 


Lxvn. 

NOTE  OF  ISSUEi 

YoL  n.,  8  216. 

Supreme  Court, 
(or  other,  as  the  case  may  be.) 


A.  B.  I  Plaintiff^e  Note  of  Issue. 

vs.  V  (Circuit)  or  "  General,"  or  "  Special,"  or  "  Trial"  Tcnn,  as  the 

C.  D.  and  £.  F.  I      case  may  be. 

G.  H.,  attorney  for  plaintiff 
L.  and  M.,  attorneys  for  defendant,  C.  D. 
^     W.  and  X.,  attorneys  for  defendant^  K  F. 
Issue  of  fact,  joined  Utof  January,  1863. 
Or, 

Issue  of  law  (demurrer),  joined,  Ssc. 

Issues  of  law  and  fact,  joined,  d^c, 

(As  the  case  may  be.    If  on  appeal,  state  whether  firom  judgment  or  order.) 


Lxvm. 

AFFIDAVIT  OF  MERITS. 

VoL  n.,  §  217. 

Title,  &c 

County  of  X.  ss.     A  B.,  of  ,  the  defendant  in  the  above-entitled 

cause,  being  duly  syrom,  doth  depose  and  say,  that  he  has  fully  and  fiurly  stated 
the  case  in  the  above  cause  to  C.  D.,  his  counsel,  who  resides  at  No.  street, 

in  the  city  of  Y.,  and  that  he  has  a  good  and  substantial  defence,  on  the  mentis, 
to  the  whole  of  the  plaintiff's  demand,  as  he  is  advised  \>j  his  said  counsel,  and 
verily  believes  to  be  true. 

Sworn,  &c. 

(Signature  and  jurat  as  usual.) 

X.  B. — If  the  affidavit  be  made  by  any  other  person  than  the  defendant  him- 
self state  at  the  outset  the  reasons  why  it  is  so  made,  and  introduce  allegations 
to  show  that  the  deponent  has  full  knowledge  of  the  matters  in  question.  See 
heretofore,  under  the  head  of  Verijicatian. 
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LXIX. 
PKOCEEDINGS  TO  COMPEL  OR  OBTAIN  TESTIMONY. 

YoL  IL,  g  218  {a,  h,  e), 
BUBPCENA^ 

The  People  of  the  State  of  New  York,  to  L.  M.  and  N.  O. 

Greeting :  We  command  jon,  that,  all  and  singular  business  and  excuses  be- 
ing laid  aside,  you  and  each  of  jou  appear  and  attend  before  one'  of  the  justices 
of  our  Supreme  Court,  at  a  Circuit  Court,  to  be  holden  in  and  for  the  coontj 
of         ,  at  the         y  in  the  city  of  ,  on  the         day  of        ,  at        o'docl^ 

in  the  noon.  * 

Or, 

Before  one  of  the  judges  of  our  Court  of  Common  Pleas  for  the  City  and 
County  of  New  York,  at  a  special  term  thereof,  to  be  holden  at  the  City  Hall,  in 
the  city  of  New  York,  on  the  first  Monday  of  'next,  at  10  o'clock  in  the 

forenoon. 
Or,* 

Before  one  of  the  justices  of  our  Superior  Court  of  the  City  of  New  York,  at 
a  trial  term  thereof,  to  be  holden  at,  &c.  (as  in  last.) 

Before  [givt)  names]  the  referees  appointed  by  the  court  at  [state  place],  on 

[state  day  and  hour,  in  forenoon  or  afternoon],  to  testify  and  give  evidence  in  a 

certain  action,  now  pending  in  the  [state  name  of  court  in  full,  or,  if 

[l.  s.]    name  given  before,  say,  "  in  said  court"],  then  and  there  to  be  tried, 

between  A.  B.,  plaintin,  and  C.  D.,  defendant,  on  the  part  of  the  plaintiff 

[or,  of  the  defendant], — and  for  a  failure  to  attend,  you  will  be  deemed  guilty  of 

a  contempt  of  court,  and  liable  to  pay  all  loss  and  damages  ^stained  thereby  to 

^  the  party  aggrieved,  and  forfeit  fifty  dollars  in  addition  tnereto. 

Witness,  E.  F.,  Esquire,  one  of  the  justices  of  our  said  Supreme  Court  [or, 
the  Hon.  Gt.  H.,  one  of  the  judges  of  the  said  court],  at  the  City  JBdll,  in  the 
city  of  X.  [or  otherwise,  according  to  the  place  in  which  jurisdiction  is  exercised], 
the  day  of  ,  in  the  year  186  . 

Per  curiam. 

P.  Q.,  Clerk. 
R.  S.,  Plaintiff  ^9  Attorney. 

BTTBPCEKA  TICKBT. 

By  virtue  of  a  writ  of  subpoBua,  to  you  directed  and  herewith  shown,  you  arc 
commanded,  that  all  busmess  and  excuses  being  laid  aside,  yon  appear  anci  attend 
b(^ore,  &c,  [state  name  of  ofiBcer,  place  of  attendance,  day  and  hour  of  attend- 
*  ancc,  and  other  particulars,  precisely  as  in  subpoena],  to  testify  and  give  evidence 
in  a  certain  action  now  pending  in  the  said  court  [or,  in  the  court  of  , 

giving  description],  then  and  there  to  be  tried  between  A.  B.,  plaintiff,  and  C.  D., 
defendant,  on  the  part  of  the  plaintiff  (or  defendant),  and  for  a  &ilure  to  attend, 
you  will  be  deemed  ^guilty  of  a  contempt  of  court,  and  liable  to  pay  all  loss 
and  damages  sustained  thereby  to  the  party  aggrieved,  and  forfeit  fifty  dollars  in 
addition  tnereto. 

Dated  the  day  of  ,  186  . 

£y  the  Court 

R.  S.,  PlainHjfs  AUtvney. 
To  [name  of  witness]. 
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i 
SUMMONS  IN    NATURE  OP  8UBP(ENA,   BEQUIBINa  WITNESS  TO  ATTEND 
AND  GIVE  TESTIMONY,   BEFORE  JUDGE,   OR  OFFICER  OF 

COURT,   OR  COMMISSIONERS. 

N.  B. — ^A  copy  of  this  summons  also  to  be  served  upon  the  witness. 
The  People  of  the  State  of  New  York  to  G.  H. 

Greeting :  You  are  hereby  summoned  and  commanded  that,  all  business  and 
excuses  being  laid  aside,  you  do  appear  and  attend  before  A.  B.,  a  justice,  &c. 
[state  name  of  officer,  place,  date,  and  hour  of  attendance ;  and  if  to  appear  be- 
tbre  the  officer  who  issues  the  summons,  add  to  his  name  and  description,  '^  the 
officer  signing  this  summons."] 

Or, 

Before  C.  D.  and  E..  F.,  the  persons  named  in  a  commission  issued  by  [give 
description  of  court]  to  take  the  testimony  of  you,  the  said  G.  H.,  to  testify  and 
give  evidence  in  a  certain  action,  (fee.  [as  in  ordinary  subpoena]. 

To  make  your  deposition  in  this  cause  on  the  part  of  the  plaintiff  (or  defend- 
ant), on  a  proceedbg  by  him  in  a  certain  actign^  &c.  And  for  a  fulure  to  at- 
tend, drc. 

[Conclude  and  add  teste,  drc,  as  in  ordinary  subpoena.] 

TO  be  under  the  hand  of  the  judge  or  officer  issumg  the  same,  see  2  R.  S.,  392, 
303,  398,  401. 

8UBP(ENA  DUCES  TECUM. 

The  same  as  an  ordinary  subpoena,  inserting  before  the  concluding  clause, "  and 
I  or  a  failure,"  &c.,  the  following:  and  that  you  bring  with  you,  and  produce,  at 
'he  time  and  place  aforesaid,  a  certain,  d^c.  [give  exact  and  careful  specification 
)f  the  books  and  papers  required  to  be  produced],  now  in  your  custody,  and  all 
)ther  deeds,  evidences,  and  writings,  which  you  live  in  your  custody  or  power, 
x>nceming  the  premises. 

AFFIDAVIT  OF  SERVICE. 

County  of,  &c. 

A.  D,j  of,  &c,y  being  duly  sworn,  deposes  and  says,  that  on  the  day 

of  ,  at  ,  he  served  the  within  subpoena  upon  C.  D.,  E.  F.,  G.  H., 

and  J.  K,  respectively  therein  named,  by  exhibiting  the  same,  under  the  seal  of 
the  within-named  court,  to  each  of  them,  the  said  witnesses,  by  delivering  to 
eadh  of  them  a  ticket  containing  the  substance  thereof,  and  by  paying  to  each 
of  them  the  sum  of  fifty  cents,  the  fee  allowed  by  law  for  one  day^s  attendance, 
and  by  likewise  paying  to  each  of  them,  the  said  0.  D.  and  J.  E.,  who  respect- 
ively reside  more  than  three  miles  from  the  place  of  attendance,  the  fe«  allowed 
by  law  for  travelling  to  and  returning  from  tne  place  where  they  are  respectively 
required  to  attend,  to  wit,  to  the  said  0.  D.,  the  sum  of  ,  and  to  the 

said  J.  E.,  the  sum  of 

N.  B. — ^The  above  form  is  drawn  up  on  the  supposition  that  the  affidavit  is 
indorsed  on  the  subpoena,  and  that  several  witnesses  are  included  in  the  latter.    It  * 
will  be  easy  to  modify  it,  so  as  to  apply  to  a  single  witness,  or,  where  the  afljdavit 
is  made  in  a  separate  form.     In  the  latter  case,  the  original  subpoena  had  better 
be  annexed  to  the  affidavit,  and  referred  to  as  such. 
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» 

ATTACHMENT  AGAINST  WITNESS  FOE  NON-ATTENDANCE. 

The  People  of  the  Stete  of  New  York,  to  the  Sheriff  of  ( 

Greeting :  We  command  you  to  attach  C.  D.,  and  forthwith  bring  him  before  one 
of  the  justices  of,  <fec.  fState  name  of  court  by  which  attachment  issnedl  al 
&c.  [state  place  where  court  is  sitting],  to  answer  for  his  misconduct  in  not  obey- 
ing our  wnt  of  subpoena,  to  him  directed,  and  on  him  duly  served,  commanding 
him  to  appear  before  the  said  court,  at  the  place  aforesaid,  and  give  CTidence 
in  a  certam  action  pending  between  A.  B.,  plaintifi^  and  £.  P.,  defendant,  on  the 
part  of  the  plaintiff  and  have  you  then  there  this  writ. 

Witness  the  Hon.  G.  H.,^  a  justice  of  said  court,  at  the  city  of  New  York,  the 
day  of  ,  one  thousand  eight  hundred  and 

Per  curiam. 

K  L.,  Plaintiff'9  Attorney.  W.  Z.,  Qcrk. 

N.  B. — If  the  attachment  be  issued  in  respect  of  a  contempt,  in  not  obeying  a 
summons  in  the  nature  of  a  subpoena  in  tne  form  before  directed,  modify  tiie 
above  accordingly.  If  the  contempt  is  for  non-attendance  before  commissionen, 
the  process  to  be  made  returnable  before  the  court  which  issued  the  commisaon 

HABEAS  COEPUB  AD  TESTIFICANDUM. 

AjfidaviU 

Title,  Ac. 

County  of  X.,  «.  •  ^ 

A.  B.,  being  duly  sworn,  saith  that  he  is  the  plaintiff  in  this  action ;  that 
the  same  is  brought  [state  nature  of  action,  and  defence].  That  the  testimony 
of  L.  M.,  who  is  now  a  prisoner  in  the  custody  of  the  sheriff  of  the  county  of 
X.,  for  [state  cause  of  detention,  showing  that  the  same  is  not  on  sentence 
for  a  felony],  is  material  and  necessary  to  deponent  on  the  trial  of  this  action, 
as  he  is  advised  by  counsel  and  verily  believes ;  and  that,  without  the  benefit 
of  such  testimony,  deponent  cannot  safely  proceed  to  the  trial  of  this  action,  and 
that  such  trial  is  noticed  for  [state  when].  Deponent  lastly  saith,  that  this 
application,  to  procure  the  attendance  of  ssdd  L.  M.,  as  a  witness  for  this  de- 
ponent, is  without  any  fraud  or  connivance  between  him  and  the  said  prisoner. 

A.B. 

Sworn,  &c. 

Writ. 

The  People  of  the  Stete  of  New  York  to  the  Sheriff  of  the  County  of  X 
Greeting : 

We  command  you  that  you  have  the  body  of  L.  M.,  detained  in  our  prison 
under  your  custody,  as  it  is  said,  under  safe  and  secure  conduct,  before,  kc 

E^  in  a  subpoena  to  and  including  the  words,  ^^  on  the  part  of  the  plaintiff^ 
or  defendant)  ],  and  immediately  after  the  said  L.  M.  shall  then  and  there  have 
given  his  testimony,  that  you  return  him  to  our  said  prison,  under  safe  and 
secure  conduct,  and  have  you  then  there  this  writ 

Witness  the  Honorable  £.  P.,  a  justice  of  said  courts 
L.  8.  at  the  City  Hall,  in  the  city  of  Y.,  the  day  of 

186  . 

G.  H.,  ClerL 
K  L.,  PlainUffM  Attorney. 

Indorse  as  follows : 

Allowed  this  day  of  » 186  . 

£.  P.,  Justice,  ^e. 
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* 

KOnOS  TO  PB0DI70B  PAPEBS  ON  TBIAL. 

*!Rtle,  Ac. 

Take  notice,  that  you  are  hereby  reonired  to  produce,  on  the  trial  of  this 
action,  a  certain  [describe  paper  required],  or,  in  deunlt  thereof  parol  or  second- 
ary evidence  vill  be  given  of  its  contents. 

Dated,  d^c, 

A.  B.,  Pfainftyf  Attorney. 
To  C.  D.,.  Esq.,  DeftndanVt  Attorney. 

MOTION  TO  EX0LI7DS  ETTDENOE. 

Apply  on  affidavit,  showing  that  the  adverse  party  has  not  famished  particu- 
lars of  an  account,  when  duly  required ;  or,  that  papers,  ordered  to  Be  pro- 
duced, have  not  been  so,  as  the  case  may  be ;  giving  full  particulars,  so  as  dis- 
tinctly to  define  the  document  sought  to  be  excluded,  and  to  prove,  either  a 
non-compliance,  or  an  insufficient  compliance. 

Move,  on  affidavit,  as  above. 

That  th»  plaintiff  may  be  precluded,  on  the  trial  of  this  cause,  from  giving 
any  evidence  of  the  account  alleged  in  his  complaint  in  this  action,  and  of  which 
he  has  not  furnished  a  copy,  as  in  the  said  affidavit  mentioned,  or  of  any  of 
the  items  in  such  account  contained. 

If  exclusion  be  for  insufficiency,  add,  so  far  as  regards,  &e.  [define  extent  of 
insufficiency],  but  no  further  or  otherwise. 

Where  in  respect  of  non-production  of  paper,  move. 

That,  hQ,  [define  paper],  in  .the  said  affidavit  mentioned,  may  be  excluded 
from  being  given  in  evidence  on  the  trial  of  this  cause,  on  uie  part  of  the 
defendant. 

If  exclusion  be  partial,  qualify  as  above  directed,  tnutati*  mutandis. 


LXX. 

SEOUBITY  FOR  LOST  NOTE  OR  BILL. 

Vol.  n.,  g  219  (a). 

Bond  in  ordinary  form  (see  Form  No.  XXITT.),  with  two  sureties,  the  penalty 
to  be  at  least  double  the  amt)unt  of  note  or  bill,  conditioned  as  follows : 

Whereas  the  said  A.  B.  has  commenced  an  action  in  the  Court, 

against  the  said  C.  D.,  founded  upon  a  certain  negotiable  promissory  note  (or 
bill  of  exchange),  made  by,  Ssc.  [Give  full  description  of  note  or  ftilL]  ^d 
whereas  it  appears  on  the  trial  of  such  action,  that  such  note  was  lost  while  it 
belonged  to  said  A.  B.,  the  party  claiming  the  amount  due  thereon.  Now  the 
condition  of  this  obligation  is  such,  that  if  the  said  A.  B.  shall  well  and  truly 
indemnify  and  hold  harmless  the  said  0.  D.,  his  heirs,  executors,  administrators, 
and  assigns,  against  all  claims  by  any  other  person  on  account  of  such  note 
(or  bill  of  exchange),  and  against  all  costs  and  expenses  by  reason  of  such  claim, 
then,  d^c. 
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LXXL 

DECISION  ON  DEMURKER 

Vol  n.,  §  231  (e). 

Title,  &o,y  and  commencemeDt,  as  in  No.  lY. 

This  caoBO  coming  on  for  trial  in  its  order,  on  the  issne  of  law  joined  by  the 
demurrer  of  the  defendant  to  the  complaint  of  the  plaintiff, 

[Or,  otherwise,  as  the  case  may  be.1 

And  after  hearing  Mr.  A,,  of  connsel  for  the  defendant^  in  support  of  snch  de- 
murrer, and  Mr.  B.,  of  counsel  for  the  plaintiff  in  opposition  thereto.  This 
court  doth  hereby  decide  and  find,  as  a  conclusion  of  law,  that,  &c. 

[Here  state  conclusion  come  to  by  the  court,  using  the  precise  words  of  the 
subdivision  or  subdivisions  of  section  144,  under  which  the  demurrer  b  allowed.] 

Aiid  it  is  therefore  ordered  that  the  said  demurrer  be,  and  the  same  b  hereby 
allowed,  and  that  the  defendant  have  judgment  thereon,  dismissing  the  com- 
plaint with  costs. 

Or,  ^'  disallowed,^'  and  '*  that  the  plaintiff  have  judgment  thereon  for  the  relief 
demanded  in  his  complaint." 

Or,  otherwise,  as  the  c^e  may  be. 

If  the  demurrei^  be  partial  only,  specify  its  nature  at  the  commenc^ent, 
and,  at  the  conclusion,  stop  at  the  words, ''  have  judgment  thereon." 

If  demurrer  allowed,  and  leave  to  amend  granted,  add,' 

And  it  is  further  ordered;  that  the  plaintiff  have  leave  to  amend  his  said  com- 
plaint within  twenty  days  firom  the  service  of  a  copy  of  this  order,  on  payment 
of  the  costs  of  the  said  demurrer,  and  that  judgment  be,  in  the  mean  time,  sus- 
pended. 

If  demurrer  disallowed,  and  leave  granted  to  plead  ov^,  substitute  for  the 
KTords,  "  to  amend  his  said  complaintj^^  as  follows :  to  withdraw  his  said  de- 
murred, and  to  answer  (or  reply  to)  said  complaint,  (or  aii]bwer). 


Lxxn. 

MOTION  FOR  NEW  TRIAL. 

Vol.  XL,  §  240. 
OKDSR  STAYIKa  FBOCE£DINOB. 

Title,  Ac. 

That  the  entry  of  judgment,  and  all  other  proceedings  on  the  part  of  the 
plaintiff  in  this  action,  be  stayed,  until  after  the  exceptions  (or,  the  case),  made 
on  behalf  of  the  defendant^  shall  have  been  settled  and  filed. 

If  motion  on  a  case,  then  add : 

And  also  until  days  after  the  motion  for  a  new  trial  on  the  part  of 

the  defendant^  on  the  said  case,  when  so  settled,  shall  have  been  heard  and  de- 
cided, in  its  order  upon  the  calendar  of  the  term  of  this  court 

Or,  if  this  further  stay  be  not  granted  by  the  judge  in  the  first  instance,  enter 
order  as  in  first  clause,  and  then,  after  settlement,  apply  thus : 

That  the  entry  of  judgment,  and  all  other  proceedings  on  the  part  of  the 
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plaintiff  in.  this  action,  be  stayed,  until  days  after  the  motion  for  a 

new  trial  on  the  part  of  the  defendant^  on  the  case  made  and  settled  in  this 
action,  shall  have  been  heard  and  decided,  in  its  order  upon  the  calendar  of 
the  term  of  this  court. 

And  obtain,  in  connection  with  the  notice  of  motion  for  this  purpose,  an 
interim  stay  of  proceedings. 

If  the  iapplication  be  by  order  to  show  cause,  add  to  the  order,  "  and,  in  the 
mean  time,  let  all  proceedings  on  the  part  of  the  plaintiff  be  stayed." 

If  notice  of  motion  be  given,  obtain  a  separate  stay,  by  order,  to  the  follow- 
ing effect,  to  be  served  with  the  notice,  viz. : 

'^  That  all  proceedings  on  the  part  of  the  plaintiffs  in  this  action,  be  stayed 
for  twenty  days  from  the  service  of  this  order,  or  until  after  the  hearing  and 
decision  of  the  motion  mentioned  in  the  annexed  notice,  if  the  same  shall  be 
heard  and  decided  within  such  twenty  days." 

If  the  motion  be  on  the  judge's  minutes,  or  on  the  ground  of  irregularity  or 
surprise,  apply  simply  for  stay,  "  for  twenty  days  from  the  service  of  this  order, 
or,  until  after  the  motion  of  the  plaintiff  for  a  new  trial  of  the  cause,  on  the 

?;round,  &c.  [state  on  what  ground],  shall  have  been  heard  and  decided,  if,"  (&;c., 
as  in  last.) 

Or,  if  stay  obtained  at  the  trial,  or  granted  on  notice,  enter  order  peremp- 
torily, without  limitation,  as  above. 

OBDEB  TO  HEAB  EXCEPTIONS   AT  GKNEBAL  TEBM. 

Title,  Ac. 

I  hereby  direct  that  the  exceptions  taken  at  the  trial  of  this  cause,  on  the  part 
of  the  ,  when  the  same  shall  be  duly  settled  and  filed,  bo  heard  in  the 

first  instance,  at  the  general  term,  and  not  at  a  special  term  of  this  court.  And 
I  do  hereby  further  direct,  that  the  entry  of  judgment  in  this  cause  be  suspended 
m  the  mean  time,  and  until  after  the  hearing  of  such  exceptions,  and  the  decision 
of  the  general  term  thereon. 

Dated,  &c.  (Judge's  signature.) 

NOTICE  OF  MOnON  FOB    8UBPBI8B,   IBBEOULABITY,  OB  NEWLY  DISCOVEBED 

EVIDENCE. 

To  be  grounded  on  affidavit,  giving  full  details,  so  as  to  make  the  facts,  on 
which  the  motion  is  made,  clearly  and  conclusively  apparent.  See  Vol.  II., 
§  246. 

Notice,  on  the  pleadings  and  proceedings  in.  this  cause,  and  on  the  affida- 
vit, &c.. 

That  a  new  trial  of  this  action  be  granted,  on*  the  grounds  in  the  said  affida- 
vit stated,  or  that  such  further  or  other  order  may  be  made  in  the  premises  as 
may  be  just  ,  . 

And,  if  necessarVf  an  interim  stay  of  proceedings  may  be  obtained,  as  before 
directed. 

N.  B. — ^The  above  may  serve  as  a  precedent  for  a  notice  or  order  to  show 
cause,  on  a  motion  for  a  new  trial  on  the  judge^s  minutes,  the  application,  in 
that  case,  being  grounded  on  the  pleadings  and  proceedings  in  this  canse,  and 
on  the  minutes  of  the  honorable  G.  H.,  a  justice  of  this  court,  on  the  trial 
thereof  before  him  the  said  justice,  on  the  day  of  ,  d^c. 

OBDEB  QBANTING  NEW  TBIAL. 

On,  &c.  [state  on  what  grounded].  It  is  ordered  that  the  said  motion,  on 
the  part  of  the  ,  be,  and  the  same  is  hereby  granted,  and  that  a  new 
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trial  of  this  action  be  had  (and,  also,  .that  the  costs  of  the  application  therefor, 
do  abide  the  eyent  of  each  new  trial). 

OBDEB  KEFUBING  NEW  TBIAL. 

It  is  ordered  that  the  application  for  a  new  trial  of  this  action  be  denied, 
with  costs  of  such  application,  to  be  paid  hj  the  defendant* 


m 

NOTICE  OF  SETTLEMENT  OF  CASE  OR  EXCEPTIONS. 

VoLIL,§241(/). 

Title,  &c. 

Take  notice,  that  the  case  (or,  exceptions)  in  this  action,  with  the  amendments 
proposed  by  the  defendant  thereto,  wul  be  submitted,  for  settlement,  to  the  Hon. 
A.  b.,  the  justice  (or,  referee)  before  whom  this  case  was  tried,  at^  <fec.  [specify 
place],  on,  &c.  [specify  time]. 

Dated,  &c.  C.  D.,  P/amfo^*  Attorney. 

To  E.  F.,  Esq.,  Defendant's  Attorney. 


LXXIV. 

ORDER  DECLARING  CASE  OR  EXCEPTIONS  ABANDONED. 

Vo1.il,  §  241(f). 

,  [Apply,  ex  parte^  on  affidavits,  showing  that  the  case  or  exceptions  has  not 
been  filed,  the  time  of  settlement,  and  that  more  than  ten  days  have  elapsed  since 
the  settlement] 

Title,  &c.. 

On  reading  and  filing  the  affidavit  of  A  B.  {attorney  for  the  plaintiff)^  show- 
ing that  the  case  (or,  exceptions)  made  by  the  defendant  has  not  been  filed,  that 
the  same  woe  settled  on  the  day  of  9  186  ,  and  that  more  than  tea 

days  have  elapsed  from  the  time  of  such  settlement:  It  is  hereby  ordered, 
that  the  said  case  (or,  exceptions)  be,  and  the  same  t^,  hereby,  declared  aban- 
doned, and  that  the  said  plaintiff  may  proceed  as  if  no  case  (or,  exceptions) 
had  been  made. 


LXXV. 


PRELIMINARIES  TO  JUDGMENT,  ON  DEFAULT  TO 

ANSWER. 

KOnOE  OF  APPLICATION  FOB  JUDGMENT  FOB  BELIEF,  BY   DEFAULT. 

I         YoLII,  §aeO;  Code,  §246. 

•ntie,  &c. 

Take  notice,  that  an  application  will  be  made,  on  behalf  of  the  plaintiil^  at  a 
special  term  of  this  court,  to  be  holden  at  the  City  Hall,  in  the  aty  of  R,  on 
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tlio  day  of  ,  at  ,  a.  m.,  or  as  soon  thereafter  as  counsel  can  be 

beard,  for  the  relief  demanded  in  the  complaint  in  this  action,  and  that  judgment 
maj  be  given  for  the  plainti£f. 

4 

NOTICE    OF    ASSESSMENT    BT    CLEBK    ON    DEFAULT,  WHEBE    OOMPLADTT 

HOT  SWOBN  TO. 

YoL  n.,  g 267  (e);  Code,  § 246. 

OXtle,  &c. 

Take  notice,  that  the  amount  whiph  the  plaintiff  is  entitled  to  recover  in  this 

action,  will  be  assessed  and  ascertained  by  the  clerk  of  this  court,  at  his  oflSce,  at 

,  in  the  city  of        ,  on  ,  the  day  of        ,  at  the  hour  of  , 

A.  M. 

AFFIDAVIT  OF  NO  ANSWEB,   ON  TAKING  JT7D6MENT   BY    DEFAULT. 

VoL  n.,  §267  (a);  Code,  §246. 

Title,  <ftc. 

County  of  ss. : 

A.  B.,  managing  clerk  to  C.  D.,  plaintiff's  attorney  in  this  action,  being  du]} 
sworn,  says,  that  no  copy  of  an  answer  or  demurrer  to  the  complaint  in  thii 
action,  has  been  received  by  the  said  C.  D.,  or  at  his  office,  No.  street,  ic 

the  city  of 

Sworn,  &;c,  '    A.  B. 

N.  ^. — If  made  by  attorney  himself,  alter  accordingly. 

STATEMENT  ADMTmNO  COUNTER-CLAIM,    ON  TAKING  JUDGMENT  BY  DEFAULT 

FOB   EXCESS. 

VoL  n.,  §  267  (d);  Code,  §  246. 

Title,  &c. 

The  plaintiff,  by  this  statement,  made  in  pursuance  of  the  provisions  of 
section  246  of  the  Code  of  Procedure,  admits  the  counter-claim  set  up  in  the 
answer  of  the  defendant,  and  claims  to  have  judgment  for  the  excess  of  his  claim 
in  this  action  over  the  said  counter-claim. 

Dated,  &c.  C.  D.,  « 

Plaintiff's  Attorney. 

PBELIMllrASY  JUDGMENT  FOB  ASSESSMENT  BY  SHEKIFf's  JUBY. 

VoL  H,  §  260  to);  Code,  §  246. 

•Et^Ac. 

Usual  commencement,  establishing  existence  of  default  to  answer  or  appear. 
See  below,  forms  of  pre&ces  to  Postea. 

Thereup<m  it  is. adjudged,  that  the  plaintiff  do  recover  against  the  defendant 
his  damages  by  him  sustained,  by  occi^ion  of  the  premises  in  the  said  complaint 
set  forth ;  but  because  it  is  unknown  what  amount  of  damages  the  plaintiff  has 
sustained,  the  plaintiff  hereupon  requiring  that  the  damages  be  assessed  by  a  jury. 
It  is  ordered,  that  the  sheriff  oC  the  county  of  ,  by  the  oaths  of  twelve  good 
and  lawful  men  of  Ms  county,  assess  such  damages ;  and  that  said  sheriff  return 
to  this  court,  at  the  office  of  the  clerk  of  the  county  of  ,  the  inquisition 

he  shall  thereupon  take,  under  his  hand,  together  with  this  order ;  and,  It  is 
further  ordered,  that  judgment  be  given  for  the  plaintiff,  for  the  amount  of 
damages  to  be  so  assessed,  as  aforesaid,  with  costs. 

If  the  recovery  be  of  specific  real  or  personal  property,  alter  commencement 
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accordinglj,  by  inserting  before  *'his  damages  by  bim  sustained,**  the  words, 
^*  tbe  possession  of  the  real  (or  personal)  property  described  in  the  complaint,  and 
also  his  damages,  Ac^ 

BEFESENCE  ON  DEFAULT* 
VoL  n.,  g  260  (/);  Code,  §  346. 

On  Recovery  of  Money, 

Title  and  preface  as  above. 

Thereapon  it  b  adjudged,  that  the  pluntiff  do  recover  against  the  defendant  the 
amoujit  claimed  by  him  in  his  complaint  in  this  action ;  bat,  because  such 
amount  is  unknown,  and  the  taking  and  examination  of  a  long  account  is  involved 
in,  and  is  necessary,  to  enable  the  court  to  give  judgment  therefor.  It  is 
ordered,  that  it  be  referred  to  L.  M.,  o^  drc,  a  counsellor  of  this  court,  to  take 
such  account,  and  to  assess  the  amount  due  to  the  plaintiff  thercou,  and  t^o 
report  thereupon  to  this  court  with  all  convenient  speed.  And  it  is  further 
ordered,  that  judgment  be  ffiven  for  the  plaintiff  for  the  amount  to  be  assessed, 
as  due  to  him  by  the  said  re&ree,  as  aforesaid,  with  costs. 

BEFEBENCE  IN  OTHEB  0ASE8. 

Htle  and  preface  as  above. 

Whereupon,  it  is  adjudged.  That  the  plaintiff  is  entitled  to  have  against  the 
defendant  the  relief  demanded  by  his  complaint  in  this  action ;  but  inasmuch  as  the 
taking  of  an  account  is  necessary,  to  enable  the  court  to  give  judgment  therefor, 
(Or,  inasmuch  as  the  proof  of  certain  facts  is  necessary,  to  enable  the  court  to 
give  judgment  therefor,  and  to  carry  such  judgment  into  effect : 

Or,  is  necessary  to  enable  the  court  to  carry  the  judgment  to  be  given  in  favor 
of  the  said  plaintiff  into  effect : 

Or  modify  or  combine  the  above,  as  the  case  may  require  :) 

It  is  ordered,  that  it  be  referred  to  L.  M.,  of,  ^c,  a  counsellor  of  this  court,  to 
take  all  such  accounts  (and  also  proof  of  all  such  facts)  as  are  necessary  to  enable 
the  court  to  give  judgment  in  this  action  (and  to  carry  the  judgment  so  g^ven, 
into  effect),  and  to  report  thereupon  to  this  court,  with  all  convenient  spe^ 

(Or,  and  to  report  the  same  to  this  court,  with  his  opinion  thereon,  with  aH 
convenient  speed.)  • 

And  it  is  further  ordered,  that  upon  the  coming  in  of  the  report  of  the  said 
referee,  such  judgment  be  given  thereupon,  in  favor  of  the  pluntiff^as  may  be  just, 
with  such  farther  directions  as  may  be  necessary  to  carry  tne  same  judgment  into 
effect,  and  that  the  plaintiff  be  at  liberty  to  apply  for  the  same  accordingly. 

Or  modify,  accoraing  to  the  circumstances. 


LXXVL 


PEELIMINARIES  TO  ENTRY  OF  JUDGMENT  ON  SERVICE 

BY  PUBUCATION. 

« 

'  AFFmAVIT  THAT  ATTACHMENT  HAS  BEEN  ISSITSD  AND  LETT  ILiDB. 

ToL  H,  g  361 ;  Bule  25. 
Title,  Ac. 

0.  D.,  being  duly  sworn,  deposes  and  says,  that  he  is  one  of  the  deputies  of 
the  sheriff  of  the  county  of  X. ;  that  on  the  *  day  of  ,  1863,  a  warrant  of 
attachment  in  this  action  was  issued  against  the  property  of  the  defendant,  by 
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the  Hon.  L.  M.,  a  justice  of  this  court,  to  the  said  sheriff  of  said  county,  and  that 
under  said  warrant,  a  levy  was  on  the  same  day  made  by  the  said  sheriff,  upou 
property  within  said  county  belonging  to  said  defendant.  That  the  following  is 
a  description  of  such  property  and  a  statement  of  its  value,  to  wit:  the  same 
consists  of 

[Here  specify  distinctly  the  particulars  so  required.] 

UlTDEBTAKIKa. 

Vol  n.,  §  261 ;  Rule  25. 
Title,  <fec. 

The  plaintiff  in  the  above-entitled  action,  wherein  the  summons  has  been 
served  by  publication,  being  about  to  make  application  for  judgment  tlierein, 
against  the  defendant :  Now  therefore,  we,  6.  H.,  of,  <S;c.,  and  J.  E.,  of,  &c.,  do 
undertake,  pursuant  to  the  statute  and  rule  of  court,  in  such  case  made  and  pro- 
vided, that  the  said  plaintiff  will  abide  the  order  of  the  court  touching  the  restitu- 
tion of  any  estate  or  effects,  which  may  be  directed  by  such  judgment  to  be 
transferred  or  delivered,  or  the  'restitution  of  any  money  that  may  oe  collected 
under,  or  by  viitue  of  such  judgment,  in  case  the  defendant  or  his  representatives 
shall  apply,  and  «be  admitted  to  defend  the  action,  and  shall  succeed  in  such 
defence. 

Date  and  signatures. 

Add  justification  in  usual  form,  to  amount  sufficient  to  satisfy  the  judge  that  the 
undertaking,  if  enforced,  is  adequate  to  insure  a  full  restitution. 

If  the  court  decline  to  take,  in  person,  the  proof  of  the-  plaintiff's  demand,  and 
to  examine  him  or  his  agent  upon  oath,  respecting  any  payments  that  have  been  * 
made  to  him,  or  to  any  one  for  his  use,  on  account  of  such  demand,  before  render- 
ing judgment,  according  to  the  specific  directions  contained  in  section  246',  sub- 
division 3,  and  shall  direct  a  reference,  enter  order,  as  follows : 

ORDER    OF  RE7EREKCE. 

Upon  reading  and  filing  the  summons  in  this  action,  and  reading  the  complaint 
therein,  which  was  duly  filed  on  the  day  of  last,  and  the  order  for 

publication  of  said  summons,  made  in  this  action  on  the  .  day  of  last, 

whereby  the  service  of  such  summons  was  directed  to  be  made  upon  the  de- 
fendant, C.  D.,  by  the  publication  thereof  in  two  newspapers  designated  as  most 
likely  to  give  notice  to  the  person  to  be  served,  to  wit,  in  the  and  the 

,  during  the  time  therein  specified,  and  by  depositing  a  copy  of  such  sum- 
mons and  complaint  in  the  post-omce  in  the  city  of  X,  directea  to  the  said  de- 
fendant at  his  place  of  residence,  with  the  postage  paid  thereon,  as  thereby 
directed ;  together  with  the  affidavit  on  which  said  order  was  granted :  ♦And, 
upon  also  reading  and  filing  affidavit  proving  the  due  publication  of  the  said 
summons  in  the  said  two  newspapers,  in  all  respects  according  to  the  directions 
of  said  order,  and  likewise  the  depositing  of  copies  of  the  said  summons  and 
complaint  in  the  said  post-office,  directed  to  the  said  defendant,  at  his  residence, 
and  payment  of  the  postage  thereon,  as  thereby  also  directed :  And,  likewise, 
upon  reading  and  filing  the  affidavit  of  K.  S.,  attorney  for  the  said  plaintiff,  that 
no  answer  or  demurrer,  or  copy  thereof^  has  been  received  by  him,  or  at  his 
office,  as  in  such  affidavit  stated. .  « 

Now,  on  motion  of  R.  S.,  the  plaintiff's  attorney,  no  one  appearing  to  oppose : 
It  is  ordered,  that  it  be  referred  to  N.  O.,  counsellor-at-law,  as  sole  referee,  to 
take  proof  of  the  demand  mentioned  in  the  complaint,  and  to  examine  the  plain- 
tiff or  his  agent^  on  oath,  respecting  any  payments  that  have  been  made  to  him, 
the  said  plaintiff,  or  to  any  one  for  his  use,  and  to  make  report  to  this  court  in 
the  premisesi  with  all  convenient  speed. 
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KEF£BKB*8  KBPOBT. 

Title. 

I,  N.  0.,  the  referee  to  whom,  by  an  order  of  this  conrt^  made  on  the 
day  of  instant,  it  was  referred  to  take  proot  ^c.  [state  precise  terms  of  order], 
do  report  that  I  have,  pursuant  to  said  order,  taken  proof  of  the  demand  men< 
tioned  in  the  complaint,  and  have  likewise  examined  (P.  Q.,  the  agent  of)  the 
plaintiff,  on  oath,  respecting  any  payments  that  have  been  made  to  said  plaintiff 
or  to  any  one  for  his  use,  on  account  of  such  demand ;  a:nd  I  find  and  report,  that 
the  demand  of  the  plaintiff  is  just  and  true,  and  that  no  payment  has  been  made 
to  him,  or  to  any  one  for  his  use,  on  account  thereof. 

[Or,  if  payments  have  been  made,  state  particulars,  and  when,  and  to  what 
amounts.] 

And  I  do  further  find  and  report^  that  (after  giving  credit  for  all  such  pay- 
ments so  made  by  the  defendant,  as  aforesaid)  there  is  due  from  the  defendant  to  the 
plaintiff,  and  he,  the'  said  plaintiff  is  entitled  to  recover  from  the  siud  defendant 
in  this  action,  the  sum  of  ,  with  interest  fr^m  ,  making  in  all,  the 

sum  of 

All  which  I  do  hereby  certify  and  report  to  this  court 
Dated,  &o. 

OBBEB  ¥OR  JUDGMENT* 

'Htle,  Ac. 

When  the  proof  has  been  taken  by  the  court,  use  the  same  formal  preface  as 
in  the  order  for  reference  above  given. 

Add  as  follows : 

And  this  court  having  thereupon  required  proof  to  be  made  of  the  demand 
mentioned  in  the  complaint,  and  such  proof  having  been  made  accordingly,  and 
having  also  examined  the  plaintiff  (or  P.  Q.,  a^nt  of  the  plaintiff),  on  oath, 
respecting  any  payments  that  have  beep  made  to  him,  the  said  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  such  demand :  And  it  appeanng  on  such  proof 
so  made,  and  after  such  examination  so  taken  as  aforesaid,  that,  £c. 

(**  after  giving  credit  for  all  paypients  made  by  the  defendant  to  the  plaintiff 
or  to  any  one  for  his  use,  on  account  of  such  demand," 

Or,  if  so,  ''that  no  payments  have  been  made  by  the  defendant  to  the  plaintiff 
or  to  any  one  for  his  use,  on  account  of  such  demand,  and  that'*  there  is  due  from 
the  defendant  to  the  plaintiff,  and  he,  the  said  plaintifi^  is  entitled  to  recover 
from  the  said  defendant,  the  sum  of 

[Here  state,  as  at  close  of  report,  above  given.] 

And  it  also  appearing  that  the  plaintiff^  at  the  time  of  making  the  application 
for  judgment,  showed  by  affidavit,  that  an  attachment  has  been  issued  in  the 
actioif,  and  levied  upon  specific  property  belonging  to  the  defendant,  which 
affidavit  contained  a  specific  description  of  such  property  and  a  statement  of  its 
value ;  and  that  such  affidavit  has  been  read  and  attached  to,  and  filed  with,  the 
aforesaid  affidavits  of  publication;  and  the  plaintiff  having,  at  the  same  time, 
produced  and  filed  with  the  clerk  an  undertaking,  with  two  sureties,  approved 
by  the  court,  that  the  plainti^  will  abide  the  order  of  the  court  touclung  the 
restitution  of  any  estate  or  effects  which  may  be  directed  by  the  jud^ent 
in  this  action  to  be  transferred,  or  delivered,  or  the  restitution  of  any  money 
that  may  be  collected  under,  or  by  virtue  of  such  judgment,  in  case  the  defendant 
or  his  representatives  shall  apply,  and  be  admitted  to  defend  this  action,  and 
shall  succeed  in  such  defence.  Now,  therefore,  on  motion  of  £.  F.,  attorney  for 
the  plaintiff,  no  one  appearing  for  the  defendant  to  oppose:  It  is  ordered, 
adjudged,  and  decreed,  that  A.  B.,  the  plaintiff  in  this  action,  do  recover  of  CD., 
the  defendant  therein,  the  said  sum  of  dollars  .  so  found  to  he 
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due  to  him  as  aforesaid,  together  with  his  costs  of  this  action,  and  that  jud^cnt 
be  entered  therefor  in  favor  of  him,  the  said  A.  B.,  accordingly. 

When  the  proof  has  been  taken  bj  a  referee,  commence  the  preface  thus : 

Upon  reading  the  order  heretofore,  and  on  the  day  of  , 

instantj  made  and  entitled  in  this  action,  whereby  it  was  referred,  <bc. 

[State  precise  terms  of  order  of  reference.] 

And,  upon  also  reading  and  filing  the  report  of  said  referee,  in  the  premises, 
bearing  date  the  day  of  ,  instant^  whereby  it  appears  that  he 

has,  pursuant  to  said  order,  taken  proof,  d^c. 

[State  precise  terms  of  report.] 

And  it  also  appearing,  that  the  plaintiff,  at  the  lime  of  making  the  Appli- 
cation for  judgment,  showed  by  affidavit,  due. 

[Continue  down  to  the  end  of  the  preface,  given  in  the  last  form.] 

Now,  therefore,  on  motion  of  E.  F.,  attorney  for  the  plaintiff,  no  one  appear- 
ing for  the  defendant  to  oppose — 

It  is  ordered,  that  the  said  report  be,  and  the  same  is  hereby,  in  all  things, 
approved  and  confirmed.    And,  it  is  further  ordered,  adjudged,  and  decreed,  £c. 

[Conclude  as  in  foregoing  fonn.] 


Lxxvn. 

PEEUMINARIES  TO  JTJDGMENT  ON  FOEECLOSURE  AND 

SIMILAR  CASES. 

YoL  H,  §  260  (&);  Rule  11. 
OBDES  OF  BEFEBENCE  TO  OOMPUTB. 

All  Due — JN'o  Absentees,  • 

Title,  ^c 

The  defendants,  C.  D.  and  E.  F.,  having  failed  to  answer  the  complaint  in  this 
action  within  the  time  allowed  for  that  purpose,  and  the  rights  of  the  plaintiff, 
as  stated  in  the  complaint,  being  admitted  by  the  answer  of  the  defendant  G.  H. 

[Or  state  preface  otherwise,  according  to  the  actual  circumstances.] 

T^pw,  on  motion  of  W.  X.,  attorney  for  the  plaintiff,  it  is  ordered,  that  it  be 
referred  to  the  cleric  of  this  court. 

[Or,  to  O.  P.,  of,  d;c.,  a  suitable  person  selected  by  the  court] 

as  sole  referee  to  compute  and  ascertain  the  amount  due  to  the  plaintiff,  for 
principal  and  interest  upon  the  bond  and  mortgage  set  forth  in  the  plaintiff's 
complaint,  which  is  filed  in  this  action,  the  whole  of  which  has  become  due ; 

[Insert,  **and  also  to  such  of  the  defendants  as  are  prior  encumbrancers  of  the 
mortgaged  premises,''  if  there  be  any  such  defendants ;  if  not,  omit  itj. 
and  Uiat  he  make  report  thereon  with  all  convenient  speed. 

B£F£BJb1mCB« 

Whole  Amount  not  Due,    Infant  and  Absentee  Drfendants* 

•Ktle,  Ac. 

It  appearing,  from  the  proceedings  in  this  action,  that  the  complaint  was 
filed  for  the  foreclosure  or  satisfaction  of  a  mortgage ;  that  the  whole  amoulit 
secured,  or  intended  so  to  be,  by  said  mortgage,  is  not  due*    That  the  defend- 
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• 

ants  C.  D.  and  E.  F.  bare  failed  to  answer  the  said  complaint  within  the  time 
allowed  for  that  purpose :  that  the  right  of  the  plaintiff,  as  stated  in  the  com- 
plaint, is  admitted  by  the  answer  of  the  defendant  G.  H.  That  the  said  defend- 
ant, E.  F.,  is  an  absentee,  and  that  the  said  defendant,  G.  H.,  is  an  infant,  and 
has  put  in  a  general  answer  bj  his  guardian. 

[Or,  if  the  case  have  been  actually  tried,  insert  allegation  accordingly  from 
one  of  the  subsequent  judgment  forms,  according  to  the  circumstances.J 

Now,  on  motion  of  A.  B.,  attorney  for  the  plaintiff,  it  is  ordered,  toat'  it  be 
referred  to  the  clerk  of  this  court, 

(Or  to  O.  P.,  of,  (Src,  a  suitiible  peiBon  selected  by  the  court — ) 

to  take  proof  of  the  facts  and  circumstances  stated  in  the  said  complaint,  and 
to  examine  the  plaintiff,  or  his  agent,  upon  oath,  as  to  any  payments  which  have 
been  made,  and  to  compute  the  'amount  due  to  the  plaintiff*,  upon  the  bond  and 
mortgage  mentioned  in  the  complaint 

[If  there  be  any  such,  add, ''  and  to  such  of  the  defendants  as  are  prior  en- 
cumbranccFd  of  the  mor^aged  premises."] 

And  also,  to  ascertain  and  report  the  amount  secured  to  be  paid  by  said  bond 
and  mortgage,  and  which  remains  unpaid,  including  interest  thereon  to  the  date 
of  such  report  And  also,  to  ascertain  and  report  the  situation  of  the  mortgaged 
premises,  and  whether,  in  his  opinion,  the  same  can  be  sold  in  parcels,  without 
injury  to  the  interests  of  the  parties ;  and,  if  he  shall  be  of  opinion  that  a  sale  of 
the  whole  of  said  premises,  in  one  parcel,  will  be  most  beneficial  to  the  parties, 
then  that  he  report  his  reasons  for  such  opinion. 

sefersb'b  bepobt. 

Under  Second  of  above  Orden, 
^  Title,  Ac. 

To  the  court     In  pursuance  of  an  order  of  this  court,  made  in  the 

above-entitled  action,  on  the  day  of  ,  in  the  year  one  thousand 

eight  hundred  and  ,  by  which  it  was  referredHo  the  undersigned  referee, 

dec,  (state  order  granted :) 

I,  E.  R,  the  referee  in  the  said  order,  named,  do  report,  that  I  have  computed 
and  ascertained  the  amount  due  to  the  plaintiff  upon  and  by  virtue  of  the  said 
bond  and  mortgage,  and  that  I  find,  and  accordingly  report,  that  there  is  dne  to 
the  plaintiff,  for  principal  and  interest,  on  the  said  bond  and  mortgage,  at  the 
date  of  this  my  report,  the  sum  of 

And  I  do  further  certify  and  report,  that  schedule  A,  hereunto  annexed,  shows 
a  statenient  ot  the  amounts  due  for  principal  and  interest  respectively,  the  period 
of  the  computation  of  the  interest,  and  its  rate.* 

And  I  do  further  certify  and  report,  that  I  have  computed  and  ascertained  the 
amount  secured  to  be  paid  by  said  bond,  and  mortgage,  and  which  remains 
unpaid,  including  interest  thereon  to  the  date  of  this  my  report,  and  the  same  is 
the  sum  of  dollars. 

And  I  do  further  certify  and  report,  that  the  schedule  marked  B,  to  this  my 
report  annexed,  and  forming  a  part  thereof,  contains  a  statement  of  the  said  last- 
mentioned  principal  and  interest  money  respectively,  the  period  of  the  comply 
tation  of  the  interest  and  its  rate. 

And  I  do  further  certify  and.  report,  that  G.  H.  and  J.  L.,  the  above-named 
defendants,  are  prior  encumbrancers  of  the  said  mortgaged  premises,  and  that  I 
have  computed  the  amount  due  to  them  for  principal  and  interest  respectively. 
That  the  amount  due  to  the  said  G.  H.,  for  principal  and  interest,  up  to  and  in- 
cluding the  date  of  this  my  report,  is  the  sum  of  dollars ;  and  the  amount 
due  to  the  said  J.  L,  for  principal  and  interest,  up  to  and  including  the  date  of 
this  mv  report,  is  the  sum  of                dollars. 

And  I  do  further  certify  and  report,  that  the  sohedule  marked  C,  to  this  my 
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report  annexed,  and  forming  a  part  thereof,  contains  a  statement  of  the  said 
pnncipal  and  interest  moneys,  respectively  due  to  the  said  G.  H.  and  J.  L.,  as 
aforesaid,  the  period  of  the  computation  of  the  interest,  and  its  rate ;  and  to 
which,  for  greater  certainty,  I  refer. 

And  I  do  further  certify  and  report,  that  I  have  taken  proof  of  the  facts 
and  circumstances  stated  in  said  comphiint,  and  have  examined  the  complainant 
A.  B.  on  oath,  as  to  any  payments  which  may  have  been  made  to  him,  or  to 
any  person  for  his  use,  on  account  of  the  demand  mentioned  in  said  complaint, 
and  which  ought  to  bo  credited  thereon ;  and  such  proofs,  except  those  which 
are  documentary,  and  such  examinations,  are  to  this  my  report  annexed ;  and  I 
am  of  opinion  that  the  facts  and  circumstances  stated  in  said  complaint  are  true. 

And  I  do  further  certify  and  report,  that  I  have  ascertained  the  situation  of 
said  mortgaged  premises,  and  am  of  opinion  that  the  same  can  be  sold  in  parcels, 
without  injury  to  the  interests  of  the  parties,  (or,  cannot  be  sold,  <%;c.,  for  the 
reason  that,  &c.,  state  reason.) 

All  which  is  respectfully  submitted. 

Dated,  &c.  E.  F.,  Referee, 

[Add  schedules  as  referred  to.] 

N.  B. — The  report,  under  order  No.  1,  is  the  same  as  the  foregoing,  but  omit 
ting  all  the  different  statements  after*. 

AFFIDAVIT  OF  REGULARriT. 

Title,  Ac. 

L.  M.,  beinff  duly  sworn,  says,  that  he  is  (managing  cleric  of  ^  th<t 

attorney  of  the  plaintiff*  in  the  above-entitled  action;  thattne  complaint  in 
this  action  was  filed  to  foreclose  a  mortgage ;  and  that  none  of  the  defendants 
have  appeared  in  the  action,  so  as  to  entitle  them  to  a  notice  of  the  application 
to  the  court  for  the  relief  demanded  by  the  complaint. 

[Or,  if  the  facts  be  otherwise,  vary  tnese  allegations  accordingly.] 

And  this  deponent  further  says,  that  at  least  twenty  days  before  the  applir 
cation  for  judgment  in  this  action,  to  wit,  on  the  •  day  of  , 

now  last  past,  and  at  (or  after)  the  time  of  filing  the  complaint  in  this  action, 
which  complaint  was  on  (the  same  day),  filed  in  the  same  office,  a  notice  of 
the  pendency  of  this  action,  containing  the  names  of  the  parties  thereto,  the 
object  of  the  action,  and  a  description  of  the  property  in  that  county  affected 
thereby,  the  date  of  the  mortgage,  and  the  time  and  place  of  recording  the 
same,  was  filed  in  the  office  of  the  clerk  of  the  county  of  X.,  that  being  the 
county  in  which  the  mortgaged  premises  are  situated. 

[If  foreclosure  affects  premises  in  more  than  ote  county,  vary  this  allegation 
accordingly.] 

And  deponent  saith  that,  since  the  ffiing  of  the  said  notice,  the  complaint  in 
this  action  has  not  been  amended  by  making  new  parties  to  the  action,  or  so  as 
to  affect  other  property  not  described  in  the  original  complaint,  or  so  as  to  ex- 
tend thQ  claims  of  the  plaintiff  against  the  mortgaged  premises. 

[Add  allegation ;  if  the  iact  be  so.] 

And  deponent  lastly  saith,  that  none  of  the  defendants  in  this  action  are  infants 
or  absentees.  * 

N.  B. — If  the  filing  of  the  complaint  and  notice  of  lie  pmdens  be  proved  by 
the  certificate  of  the  county  clerk,  as  authorized  by  the  rule,  omit  that  allegation 
in  the  affidavit 

PARTITION  OR  DIVOROE. 
Vol  XL,  §  260  (c,  d);   Rules  78,  86,  St. 

N.  B. — ^The  orders  for  a  preliminary  reference  to  take  proof,  on  default  of  the 
defendant  to  answer,  or  to  controvert  the  plaintiff's  allegations,  in  these  cases,. 
Vol.  II.— 07 
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maj  be  drawn  upon  the  same  general  model  as  the  preliminaiy  reference  in  fore- 
closure, mutatis  mutandU;  bat  in  the  actoal  order,  the  precise  ybrntu/iF,  prescribed 
by  the  roles,  must  be  followed.  That  in  partition  will  be  found  in  role  78 ;  that 
in  divorce,  in  rule  86. 

See  also,  as  to  preliminary  affidavits,  required  in  certain  cases  of  the  latter 
class,  rule  87. 


Lxxvm. 

ORDER  FOR  JUDGMENT,  AGAINST  JOINT  DEBTORS 
NOT  SERVED  WITH  ORIGINAL  PROCESS. 

VoL  n.,  §  2^1. 
Title,  &c. 

Insert  proper  preface,  showing  de&ult  to  answer;  or,  if  the  defendant  hare 
answered,  then  showing  the  action  of  the  court,  by  default  taken,  or  trial  had,  ss 
in  other  cases ;  add : 

And  on  reading  and  filing  the  summons  issued  herein,  requiring  the  defendant, 
C.  D.,  to  show  cause  why  the  judgment  rendered,  dbc,  [describe  judgment],  should 
not  be  enforced  ag^nst  him,  the  said  defendant,  and  the  affidavit  of  the  plaintiff 
accompanying  the  same. 

[If  any  other  papers  read  and  filed,  specify  them.] 

And  it  appearing  to  the  court  that  the  whole  of  the  said  judgment  (or  part  of 
the  said  judgment,  to  wit,  the  sum  of  )  is  still  due  and  unpaid,  and  that 

such  judgment  is  still  in  full  force,  it  is  ordered,  that  the  plaintiff  have  judgment 
ngainst  the  defendant  for  the  amount  (or,  for  I  ,  the  balance)  of  the  aforesaid 
judgment,  and  interest,  together  with  the  costs  of  this  proceeaing,  and  that  the 
plaintiff'  have  execution  therefor. 

Where  against  representatives  of  deceased  judgment  debtor,  modify  as  follows: 
Rtle. 

A  B.  (former  PUintiff ), 

vs. 
E.  F.,  executor,  Ac,  of 
C.  D.  (former  Defendant). 


C!ommence  as  in  foregoing.  Describe  summons,  as,  to  show  cause  why  ^e 
judgment,  <fec.,  should  not  be  enforced  against  the  estate  of  the  said  C.  D.,  in  the 
hands  of  the  said  defendant. 

After  **  it  appearing  to  the  court,"  proceed,  that  the  said  C.  D.  died  on  the 
day  of  ,  leaving  the  said  judgment  wholly  (or  in  part)  unpaid  and  no- 

satbfied,  and  that  on  the  day  of  ,  the  said  derendant,  E.  F.,  was  ap- 

pointed his  executor^  and  that  the  whole,  d^c 

.Order, 

That  the  plaintiff  have  judgment  against  the  said  defendant,  as  executor  as 
aforesaid,  for  the  amount  (or,  u>r  I  ,  the  balance)  of  the  judgment,  and  in- 

terest, together  with  the  costs  of  this  proceeding,  And  it  is  further  ordered, 
that  the  property  and  estate  of  the  said  0.  D.,  deceased,  in  the  hands  of  the  said 
defendant,  be  charged  with  and  applied  to  the  payment  thereof,  and  that  the 
plaintiff  have  execution  therefor,  with  leave  to  him,  the  said  plaintiff^  to  apply  to 
the  court,  if  necessary,  to  compel  the  application  of  the  property  so  chai^ged,  to 
thepayment  of  the  said  judgment. 

Where  against  heiis,  devisees,  legatees,  or  tenants  of  deceased  judgment 
debtor,  modify  thus : 
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First  part  of  allegations  to  stand.  After  that  of  death  of  debtor,  add,  **  in- 
testate,'' or,  "  having  first  made  his  kst  will  and  testament,  and  appointed  E.  F. 
executor  thereof." 

[Here  insert  allegation  as  to  devise  or  bequest  to  parties  against  whom  judg- 
ment is  sought  to  be  enforced,  if  devices  or  legatees.] 

That  letters  of  administration  (or,  letters  testamentary^  of  the  estate  and  effects 
of  the  said  C.  D.,  were,  on  the  day  of  ,  duly  granted  to  E.  F.    (Or, 

to  E.  F.,  as  such  executor  of  the  said  C.  I),  as  aforesaid.)  That  more  than  three 
years  have  expired  since  the  granting  of  such  letters  of  administration  (or,  letters 
testamentary),  as  aforesaid  Then  describe  capacity  in  which  the  persons  stand, 
against  whom  the  application  is  made,  if  heirs  or  tenants,  and,  in  the  latter  case, 
state  of  what  property  they  are  tenants. 

Modify  foregoing  order  accordingly,  so  as  to  give  proper  description  of  parties 
against  whom  it  is  taken. 


LXXIX.. 

MONEY  JUDGMENT. 

Vol  n,  §  2M  (6). 
POSTEA. 

Title,  Ac. 

Use  one  or  other  of  the  formal  prefaces  subjoined,  according  to  the  circum- 
stances under  which  judgment  is  entered,  then  add : 

Now,  on  motion  of  E.  F.,  the  plaintiffs  attorney,  it  is  hereby  adjudged  that  A. 
B.,  the  plaintiffs  recover  of  C.  £>.,  the  defendant^  the  sum  of  dollars,  the  ^ 

amount  claimed  by  him,  and  interest,  with  dollars,  costs  and  disbursements, 

iimounting  in  the  whole  to  dollars. 

A  short  description  of  the  nature  of  the  recovery  may,  in  some  cases,  be 
inserted. 

If  the  judgment  be  separate,  insert  the  words,  **  by  way  of  separate  judgment," 
after  "  the  defendant" 

If  the  judgment  be  for  costs  and  disbursements  only,  as  on  judgment  of  dis- 
missal, in  favor  of  a  defendant,  vary«accordingly. 

FORMAL     PBEFACE8 

To  Judgment  on  default^  to  answer  Complaint  sworn  to, 

Tol  IL,  g  25V  (e);  Code,  g  246. 

,  1863.  The  summons  in  this  action,  having  been  duly  served  on  C.  D., 
the  defendant,  on  the  day  of  ,  and  no  copv  of  an  answer  or  demurrer 

to  the  complaint,  by  him  the  said  defendant,  having  been  served  on  the  plain- 
tiff's attorney,  as  required  by  the  said  summons :   Now,  on  motion,  &c. 

If  the  complaint  has  been  served  with  the  summons,  add  after  summons,  ^  and 
a  copy  of  the  complaint." 

If  the  complaint  has  been  served  on  the  defendant's  demand,  vary  thus,  and 
after  statement  of  the  service  of  the  summons,  add, 

And  the  said  defendant  having  demanded  a  copy  of  the  complaint  in  this  ac- 
tion, and  the  same  having  been  duly  served  upon  him  by  the  plaintiff,  pursuant 
to  such  demand,  and  no  copy  of  an  answer  or  demurrer  to  the  said  complaint 
having  been  served  by  the  said  defendant,  upon  the  plaintiff's  attorney,  as  re- 
quired by  the  said  summons,  in  due  time,  idfter  service  of  a  copy  of  the  complaint 
as  aforesaid :  Now,  &q. 
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Prefaety  where  Amount  assessed  hy  the  Clerk, 
VoL  II.,  §  257  (c) ;  Code,  §  246. 

Use  one  or  other  of  the  forms  last  given,  adding  at  the  close,  '^  and  the  amount 
which  the  plaintiff  is  entitled  to  recover  in  this  action,  having  been  assessed  and 
ascertained  by  the  clerk  of  this  court,  at  the  sum  of  ^  Now,  d^c 

If  the  defendant  have  appeared,  insert  after  the  word  "  court," 

*'  On  due  notice  to  the  defendant." 

Where  ctssessed  by  a  Sheriffs  Jury. 

YoL  11,  §  260  (^);  Code,  §  246. 

Commence  preface  as  above,  then  add,  ^  and  the  damages  of  the  pluntifi^  bj 
occasion  of  the  premises  in  the  compliant  set  forth,  having  been  asseased  bj  a 
jury  summoned  by  the  sheriff  of  the  county  of  ,  as  directed  by  an  ordei 

of  this  court,  made  the  day  of  ,  at  the  sum  of  dollars,  and  doe 

return  having  been  made  of  such  assessment,  under  the  hand  of  such  sheriff: 
Now,  on  motion,  &c. 

Where  assessed  hy  a  Rrferee, 

VoL  IL,  §  260  (/);  Code,  §  246. 

• 

And  the  amount  due  to  the  plidntiff,  and  which  he  is  entitled  to  recover  ibl 
this  action,  having  been  assessed  by  L.  M.,  a  referee  appointed  by  the  conrt,  at 
the  sum  of  : 

Now,  on  motion,  ^c.  -> 

Where  taken  fbr  Balance,  after  allomng  Counterclaim, 

VoL  n.,  §  25V  (<Q ;  Code,  §  246. 

Commence  as  above,  as  to  service  of  summons  and  complaint     Add : 
And  the  defendant  havinj^  answered  the  complaint  it  this  action,  not  denying 
the  plaintiff's  claim,  but  setting  up  a  counteivclaim,  amounting  to  leas  than  such 
claim  of  the  plaintiff,  to  wit,  for  the  sum  of  dollars ;  and  the  plaintiff  hav- 

ing filed  with  the  clerk  of  this  court  a  statement,  admitting  such  counter-claim : 
Now,  on  motion,  d^c. 

Describe  sum  for  which  judgment  is  talfen,  as,  ''  the  excess  of  his,  the  said 
plaintiff's  claim,  over  the  sud  counter-claim  of  the  said  defendant  so  admitted, 
as  aforesaid."  , 

On  Service  by  Publication. 

VoL  IL,  §  261 ;  Code,  §  246. 

,1863.  The  summons  in  this  action  having  been  duly  served  upon  the  de-. 
fendant,  by  publication,  and  n6  copy  of  any  answer  or  demmrer  of  the  said  de- 
fendant to  the  complaint  having  been  received  by  the  plaintiff^  or  by  his  attoi^ 
ney,  and  this  court  having  thereupon  required  proof  to  be  made  of  the  demand 
mentioned  in  the  complaint,  and  having  required  the  plaintiff,  or  his  agent,  to 
be  examined  on  oath  respecting  any  payments  that  have  been  made  to  the  plain- 
tiff, or  to  any  one  for  his  use,  on  account  of  such  demand,  and  such  proof  hav- 
ing been  thereupon  made  of  said  demand ;  and  the  plaintiff  (or  S.  F.,  the  agent 
of  the  plaintiff^  having  been  so  examined  on  oath,  as  aforesaid ;  and  the  plain- 
tiff having  proauced  and  filed,  at  the  time  of  making  applicatioA  for  judgment, 
an  affidavit,  showing  that  an  attachment  has  been  issued  in  the  acUon,  and  lev- 
ied upon  property  belon^ng  to  the  defendant ;  and  having  also,  at  the  same 
time,  produced  and  filed  with  the  clerk  an  undertaking,  with  two  sureties  as 
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required  bj  the  court ;  and  the  court  having  thereupon  rendered  judgment  in 
favor  of  the  plaintiff^  against  the  defendant,  for  the  sum  of  dofiars,  and 

for  the  costs  of  the  said  plaintiff:  Now,  on  motion,  &c 

On  Ofer. 

Yd  IL,  §  262  (»);  Ckxle,  §  384 

,1863.  The  defendant  in  this  action  having,  on  the         day  of  ,  served 

upon  the  plaintiff  an  offer,  in  writing,  to  allow  judgment  to  be  taken  against 
him  for  the  sum  of  ,  with  costs ;  and  the  plaintiff  having  accepted  sach 

offer,  and  given  notice  thereof  in  writing,  within  ten  days,  to  wit,  on  tne 
day  of  ;  and  having  filed  the  summons,  complaint,  and  offer,  with  an  affi- 

davit of  notice  of  acceptance,  pursuant  to  the  provisions  of  section  385  of  the 
Code  of  Procedure ;  and  the  costs  and  disbursements  of  the  plaintiff  having 
been  adjusted,  at  the  sum  of  :  Now,  on  motion,  &c. 

On  DefauU  to  Appear  at  Trial, 

Plaintifs  Default, 
VoL  n.,  §  269. 

This  cause  being  at  issue,  and  being  called  on  in  its  order,  on  the  circuit  cal- 
endar of  this  court,  and  the  plaintiff  having  been  duly  called  in  court,  and  fail- 
ing to  appear ;  and  this  court  having  thereupon  ordered  that  the  complaint  in 
this  action  be  dismissed  with  costs :  Now,  upon  motion,  <fec. 

Judgment  for  costs  and  disbursements  only. 

Befendanfs  Default. 

This  cause  bein^  at  issue,  d^c,  (as  in  last,  down  to  "  failing  to  appear,"  sub- 
.•tituting  "defendant"  for  "plaintiff.") 

If  at  circuit,  add : 
[and  a  trial  by  jury  having  been  waived  in  this  cause,  by  the  defendant's  failing 
\o  appear,  as  aforesaid.] 

And  a  trial  of  this  cause  having  been  thereupon  had  by  the  court,  the  honora- 
ble O.  P.,  justice,  presiding,  whose  decision  in  writing  has  been  filed  with  the 
clerk,  whereby  judgment  is  ordered  for  the  plaintiff  for  :     Now,  on  mo- 

tion, &C. 

On  Inquest* 
VoL  n.,  §  259. 

No  affidavit  of  merits  having  been  filed  by  the  defendant  in  this  action,  and 
the  same  having  been  called  on,  on  motion  of  counsel  for  the  plaintiff,  and  the 
defendant  having  been  called  to  come  forth  and  defend  the  same,*  and  having 
fiitled  to  appear,  and  a  trial  by  jury  having  been  waived* by  the  said  defendant 
so  fuling,  and  a  trial  of  this  cause  having  been  had,  drc,  as  in  last  form. 

N.  B. — If  the  defendant  appear,  and  the  inquest  be  taken  before  a  jury,  com- 
mence as  above,  down  to  *,  and  conclude  in  the  ordinary  form  on  trial  by  jury, 
as  below  given* 

On  Striking  Out  Pleading. 
VoL  n.,  §  268 ;   Code,  §§  152,  24T. 

The  answer  of  the  defendant  in  this  action  having  been  stricken  out,  as  sham 
and  irrelevant, 

(or,  having  been  declared  to  be  frivolous) 
by  order  of  this  court,  made  the  day  of  :  Now,  on  motion,  &c. 
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On  Isiue  of  Law,  where  no  Leave  to  Amend, 

Vol.  IL,  §  258. 

This  cause  hann^  been  tried  by  the  court,  the  Hon.  ,  jostice^  presiding, 

on  the  issue  of  law  joined  bj  the  demurrer  of  tiie  defendant^  and  the  deci^on  in 
writing  of  the  said  justice,  m  favor  of  ih^  plaintiff ,  and  allowing  (or  orerraling) 
such  demurrer,  having  been  filed :  Now,  on  motion,  Ac. 

If  leave  have  been  given  to  amend  or  plead  over,  but  not  acted  upon,  add 
statement  of  leave  being  granted,  and  that  the  party  luu  not  acted  upon  U  within 
the  time  limited  by  the  order,  according  to  the  facts. 

On  Trial  by  Jury. 
Vol  IL,  §  364. 

This  action  being  at  issue,  and  having  been  tried  on  theiasne  of  iact^  before  the 
Hon.  ,  a  lustice  of  this  court,  and  a  jury,  on  the  day  of  ,  and 

the  verdict  of  the  jury  having  been  entered,  whereby  they  find  for  the  in 

the  sum  of  dollars ;  (or,  whereby  they  find  for  the  ,  and  aaaeas  his 

damages  at  the  sum  of  dollars.)     Now,  upon  motion. 

On  Trial  by  the  Court. 

YoL  n.,  §  264L 

This  action  being  at  issue,  and  triable  by  the  courts 

or,  and  a  trial  by  jury  having  been  waived  by  (state  under  what  circnmstances, 
bringing  the  case  within  the  exact  terms  of  section  266),  and  the  trial  of  the 
issue  of  fact  being  had,  on  the        day  of  ,  by  the  court,  the  Hon.  , 

justice,  presiding,  whose  decision  in  writing  has  been  filed  (or,  has  been  entered) 
with  the  clerk,  whereby  judgment  ia  ordered,  for  the  for 

Now,  on  motion,  due,  as  in  List. 

On  Tried  by  Beferee. 

VoL  n.,  §  264. 

This  action  being  at  issue,  and  having  been  duly  referred  to  , 

to  hear  and  determine  the  issue  joined  therein,  and  the  report  of  the  said 
having  been  filed,  whereby  they  find  (or,  he  finds)  to  be  due  from  the  to 

the  the  sum  of  dollars :  Now,  on  motion,  &e» 

* 
On  Summons  againet  Joint  Debtors,  ike,^  not  Oriyitudly  Served. ' 

Preface  and  Postea, 

Vol.IL.  S271. 

This  action  having  been  brought  to  trial  on,  Ac,  (state  date,)  and  judgment 
ordered  for  the  plaintiff,  for  the  amount  of  the  judgment  referred  to  in  the  sum- 
mons and  pleadings,  and  the  interest  on  such  judgment  having  been  computed, 
and  the  costs  in  this  action  adjusted  by  the  clerk  of  the  court,  and  the  totsl 
amount  due  on  such  judgment,  and  for  interest  and  costs  as  aforesaid,  baring 
been  assessed  by  the  said  clerk  at  the  sum  of  I  :  Now,  on  motion  of  O.  H., 

attorney  for  the  plaintiff,  it  is  ordered  and  adjudged  that  the  plaintiff  A.  B.  do 
recover  of  the  defendant  £.  F.  the  said  amount  so  ordered  to  be  paid,  and  in- 
terest and  costs  as  aforesaid,  amounting  in  the  whole  to  the  sum  of  $  ,  snd 
that  the  defendant  pay  the  same  to  the  plaintiff,  and  that  the  phuntiff  have  execn- 
tion  therefor. 

If  against  representatives,  &c 
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Modify  thus :  Tho  recovery  not  to  be  personal,  but,  *'  as  agamst  the  property 
of  the  said  C.  D.,  in  the  hands  of  the  defendant  E.  F./'  the  said  amount  so  ordered, 
^c.     Proceed  thus : 

And  that  tho  property  of  the  said  C.  D.,  in  the  hands  of  the  said  £.  F.,  as 
such  [describe]  as  aforesaid,  be  charged  with  and  applied  to  the  payment  of  such 
judgment,  and  that  the  said  defendant  do  pay  the  same  thereout  accordingly. 
And  further,  that  the  plaintiff  have'  execution  therefor  against  such  property  as 
aforesaid,  or  that  such  application  of  the  same  be  compelled  by  attachment,  if 
necessary 


LXXX. 

SPECIFIC  JUDGMENTS. 

FOB  PLAIKTIFF  IN  BEPLEVIN. 

YoL  n.,  §  265  (a). 
When  Property  in  Potsession, 

Pre&ce  as  in  last  set  of  forms,  on  trial  by  jury,  down  to  ^  the  verdict  of  thi 
jury  having  been  entered." 

Continue : 

Whereby  they  find  in  favor  of  the  plaintiff,  and  assess  his  damages  for  the 
detention,  taking,  and  withholding  the  possession  of  the  personal  property 
described  in  the  compliant,  at  dollars.     Now,  upon  motion  of  C.  D.,  attor- 

ney, d^c,  it  is  adjudged,  that  the  said  plaintiff  have  possession  of  the  personal 
property  described  in  the  complaint,  and  that  the  plaintiff  recover  of  the  said 
defendant  the  sum  of  dollars,  damages  as  aforesaid,  and  also  the  further 

sum  of  ,  costs  and  disbursements,  amounting  together  to  the  sum  of 

When  Property  out  of  Posseseion. 

Preface  as  above,  down  to  **  in  favor  of  the  plaintiff."     Continue  thus : 
"  And  assess  the  value  of  the  personal  property  descKbed  in  the  complaint  at 
the  sum  of  ;  and  the  plaintiff^s  damages  for  the  detention,  taking,  and  with- 

holding thereof,  at  tho  sum  of  dollars.     Adjudge,  "  that  the  plaintiff  re- 

cover possession  of  the  personal  property  described  in  the  complaint,  or,  in  case 
a  return  and  delivery  thereof  cannot  be  had,  then  that  the  said  plaintiff  recover 
of  the  defendant  the  said  sum  of  dollars,  the  value  of  the  same  property 

assessed  as  aforesaid.  And  further,  that  the  said  plaintiff  recover  of  the  said 
defendant,  the  sura  of  dollars,  damages  as  aforesaid,  and  also  the  sum  of 

dollars,  costs  and  disbursements,  amounting  together  to  the  sum  of        ." 

m 

FOB  PLAINTIFF  IN   EJECTMENT. 
VoL  n.,  §  366  (5). 

Preface  as  above,  showing  verdict  of  jury  in  favor  of  plaintiff,  and  that  they 
assess  his  damages  in  the  premises  at  the  sum  of  dollars. 

Adjudge,  that  the  plaintiff  recover  of-  the  defendant  the  possession  of  the  real 
property  described  in  the  complaint,  and  also  the  sum  of  dollars,  his 

damages,  assessed  as  aforesaid,  and  likewise  the  sum  of  dollars,  costs 

and  ^sbursements,  amounting  together  to  the  sum  of 
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0 

JUDGHENT8    IN    EQUITY   CABE8. 

To  attempt  to  ^ive  precedents  for  the  yarionB  forms  of  decree  incident  to  con- 
troversies of  this  description,  would  involve  an  undesirable  extension  of  the  bulk 
of  the  present  work,  and  would  in  itself  be  unsatisfactory,  as,  after  all,  no  certain 
precedents  can  be  framed  applicable  alike  to  all  cases  of  tiie  same  class,  inasmuch 
as  the  relief  taken  in  each  must  necessarily  vary  in  each  specific  case,  according 
to  its  peculiar  circumstances. 

In  framing  those  which  depend  upon  any  of  the  provisions  of  the  Revised 
Statutes,  those  statutes  must  be  carefully  consulted,  and  their  directions,  and,  so 
far  as  practicable,  their  phraseology,  should  be  precisely  followed. 

The  only  exception  the  author  nas  made  to  this  rule,  is  the  single  case  of  fore- 
closure, in  relation  to  which  forms  will  be  found  below.  Those  in  partition  are 
ftdly  given  in  tbe  second  volume  of  Barbour's  Chancery  Practice,  chapter  9  of 
Appendix  of  Precedents,  at  p.  698  tp  p.  742  inclusive ;  and  likewise  in  the  third 
volume  of  Hoffman's  Chancery  Practice^  from  p.  272  to  p.  352  inclusive.  These, 
with  some  slight  verbal  alterations  to  conform  them  to  the  present  practice,  and 
the  phraseology  of  the  Code  of  Procedure,  will  be  found  eamly  adaptable,  and  of 
essential  service. 

JUDGMENT  IN.  F0BB0LO6UBE. 
Yd.IL,§266;  Bule  Y2. 

Title,  Ac. 

On  reading  and  filing  the  affidavit  of  A.  B.,  clerk  to  G.  D.,  attorney  for  the 
plaintiff,  proving  the  service  of  the  sunmions  and  complaint  in  this  action  ;  that 
^0  answer  has  been  put  in ; 

[If  the  cause  have  been  actually  heard,  vary  preliminary  allegations  accord- 
ingly.] 

And  that  due  notice  of  the  pendency  of  this  action  was  duly  filed  in  the  office 
)f  the  clerk  of  the  county  of  ,  on  the  day  of  ,  one 

thousand  eight  hundred  and  ; 

[Or,  if  the  filing  be  proved  by  the  certificate  of  the  clerk,  vary  accordingly.] 

And  an  order  of  reference  having  been  made,  to  compute  the  amount  due  to 

the  plaintiff  upon  the  bond  and  mortgage  set  forth  in  the  complaint ;  and  on 

reading  and  filing  the  report  of  the  referee  named  in  the  order  of  reference,  bj 

which  report,  bearing  date  the  day  of  ,  186     ,  it  appears  that 

was  due  thereon  at  the  date  of  said  report. 

[Or,  if  otherwise,  vary  allegation.]  • 

And  on  motion  of  E.  R,  attorney  for  the  plaintiff,  it  is  ac^udged  and  decreed, 
that  the  mortgaged  premises  described  in  the  complaint  in  this  action,  as  herein- 
after  set  forth,  or  so  much  thereof  as  may  be  sufficient  to  raise  the  amount  due 
to  the  plaintiff,  for  principal,  interest,  and  costs,  and  which  may  be  sold  separ- 
ately without  matenal  injury  to  the  parties  interested,  be  sold  at  public  auction 
in  the  county  of  X.,  by  or  under  the  direction  of  the  sheriff  of  saia  county  : 

(Or,  by  E.  F.,  of,  &c.,  counsellor  at  law,  who  is  hereby  appointed  referee  for 
that  purpose.) 

That  the  said  sheriff  (or,  the  said  referee)  give  public  notice  of  the  time  and 
place  of  such  sale,  according  to  law,  and  the  practice  of  this  court ;  that  the 
plaintiff,  or  any  other  party,  may  become  a  purchaser  on  such  sale ;  that  the 
said  sheriff  (or,  the  said  referee)  execute  a  deed  or  deeds  of  the  premises  so  sold 
to  the  purchaser  or  purchasers  thereof;  that  out  of  the  proceeds  of  such  sale, 
after  deducting  thereout  the  amount  of  his  fees  and  expenses  on  such  sale,  and 
any  lien  or  liens  upon  the  said  premises  so  sold,  at  the  time  of  such  sale,  for 
taxes  or  assessments,  and  paid  by  him,  he,  the  said  sheriff  (or,  referee),  do  pay  to 
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[If  an  amount  be  reported  as  duo  to  prior  encumbrancers,  and  payable  out  of 
the  sale-moneys,  insert,  at  this  point,  directions  for  payment  of  that  amount. 
Add :  and  after  making  such  payments  as  aforesaid,  then  he,  the'  said  sheriff,  or 
he,  the  said  referee,  do  pay  toj 

the  plaintiff,  or  his  attorney,  the  amount  of  his  debt,  interest,  and  costs,  to  wit, 
the  sum  of  ,  adjudged  to  the  plaintiff  for  his  costs  and  charges  in  this 

action,  with  interest  from  the  date  hereof^  and  also  the  sum  of  ,  the 

amount  so  reported  due  as  aforesaid,  for  his  debt  and  interest,  together  with  the 
legal  interest  thereon,  froiti  the  date  of  the  said  report,  or  so  much  as  the  pur- 
chase-money will  pay  of  the  same  ;  and  that  he,  the  said  sheriff  (or,  referee),  do 
take  the  receipt  of  tlie  plaintiff  or  his  attorney  for  the  amount  so  paid,  and  do  file 
the  same  with  his  report  of  sale  ;  and  that  the  purchaser  or  purchasers  at  such 
sale  be  let  into  possession  of  the  said  premises,  on  production  of  the  deed  or 
deeds  to  be  executed  to  him  or  them  as  aforesaid.  And  it  is  further  adjudged 
and  decreed  that  all  surplus  moneys,  if  any,  arising  from  the  sale  of  the  said 
mortgaged  premises,  under  this  judgment,  be  paid  by  the  said  sheriff  (or,  referee), 
within  five  days  after  the  same  shall  be  received  and  be  ascertainable,  to  the 
county  treasurer  of  the  county  of  X. 

[In  New  York  cases,  substitute,  "  to  the  chamberlain  of  the  city  of  New  York,"] 
subject  to  the  further  order  and  direction  of  this  court,  and  do  take  a  proper 
yoncher  therefor,  and  do  file  the  same  with  his  report  of  sale.  And  that  he,  the 
said  sheriff  (or,  referee),  do  make  a  report  of  such  sale,  and  do  file  it  with  the 
clerk  of  this  court,  with  all  convenient  speed ;  and,  if  the  proceeds  of  such  sale 
be  insufficient  to  pay  the  amount  so  reported  due  to  the  plaintiff,  with  the  inter- 
est and  costs  as  aforesaid,  then,  that  he,  the  said  sheriff  (or,  referee),  do  specify 
the  amount  of  such  deficiency  in  his  report  of  sale,  and  that  the  defendant,  C.  D., 
pay  the  same  to  the  plaintiff,  with  interest  from  the  date  of  the  said  report,  and 
that  he,  the  said  plaintiff,  have  judgment  and  execution  therefor. 

And  it  is  further  adjudged,  that  the  defendants,  and  all  persons  claiming  under 
them,  or  any  or  either  of  them,  after  the  filing  of  such  notice  of  pendency  in  this 
action,  be  forever  barred  and  foreclosed  of  all  right,  title,  interest,  and  equity  of 
redemption,  in  the  said  mortgaged  premises  so  sold,  or  any  part  thereof 

The  following  is  the  description  and  particular  boundaries  of  the  mortgaged 
premises  adjudged  to  be  sold  as  aforesaid,  so  far  as  the  same  can  be  ascertained 
from  the  aforesaid  mortgage : 

[Copy  description  in  mortgage.] 
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APPLICATION   TO  OPEN  INQUEST   OR   DEFAULT. 

ToL  n.,  §§  225,  274;  Code,  §  l'r4. 

Apply,  on  the  pleadings  and  proceedings,  and. 

Move  on  affidavit,  showing  the  taking  of  the  inquest  or  default  sought  to  be 
relieved  against,  and  that  the  application  for  relief  is  made  with  due  diligence, 
and  also  alleging  circumstances  evidencing  the  existence  of  either  *' mistake, 
inadvertence,  surprise,  or  excusable  neglect,''  on  the  part  of  the  applicant,  or  his 
attorney  or  counsel 

If  the  defendant  applies,  the  substance  of  an  affidavit  of  merits  should  be 
subjoined.     See  Form  LXVIII. 

If  the  default  sought  to  be  opened  be  a  default  to  answer,  the  affidavit  should 
also  disclose  the  nature  of  the  defence  proposed  to  be  put  in,  either  by  slate- 
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ment  upon  its  &ce,  or  by  reference  to  a  copy  of  tbe  proposed  answer,  to  be 
served*  with  it. 
Move  as  follows : 

If  before  Judgment. 

That  the  defendant  be  relieved  from  the  Inquest  taken  against  bim  by  tbe 
plaintiff,  on  the  day  of  ,  and  be  allowed  to  defend  this  action,  on 

such  terms  as  may  be  jast,  and  that  tbe  entry  of  judgment  on  such  Inque^t^  and 
all  proceedings  of  the  plaintiff  thereon,  be  stayed ;  or,  that  the  defendant  may 
have  such  further  or  other  order  or  relief  in  the  premises  as  may  be  jnst 

Substitute  "  default "  for  *'  inquest,''  if  the  application  be  of  that  nature,  and 
^'  prosecute  "  for  "  defend,"  if  the  application  bo  made  by  tbe  plainti£ 

jy  after  Judgment, 
Code,  §  174. 

Use  form  as  above,  down  to,  "  on  such  terms  as  may  be  just,''  specifying,  also, 
the  amount  and  date  of  entry  of  the  judgment;  then  add,  ''and  that  this  defend- 
ant may  be  relieved  from  the  judgment  entered  against  him  on  such  Inquest,  as 
aforesaid,  and  that  such  judgment  may  be  set  aside  and  taken  off  the  roll,  and 
due  entry  thereof  made  accordingly,  by  the  clerk  of  this  court,  «id  by  the  clerks 
of  the  several  counties,  if  any,  wherein  the  said  judgment  has  been  docketed 
'  [If  known  to  be  docketed  in  any,  vary  allegation], 
or  for  such  further  order  or  relief  as  may  be  just" 

As  to  motion  to  set  aside  an  irregular  proceeding,  see  next  fornL 


LiXX  XIL 

» 

APPLICATION  TO  SET  ASIDE  JUDGMENT  FOR  IRREGU- 

LAEITY. 

Vol  IL,  §  273. 

Apply  on  the  pleadings  and  proceedings  and  affidavit^  showing  the  existence, 
amount,  and  mode  of  entry  of  the  judgment  sought  to  be  set  aside,  and,  if 
execution  has  been  issued,  stating  that  fact^  and,  also,  specifying  exactly,  and  in 
detail,  the  precise  irregularities  complained  of  ^see  Rule  39),  making  adl  allega- 
tions of  fact,  if  any,  necessaiy  to  suostantiate  tneir  existence. 

If  the  application  be  made  by  a  defendant,  to  set  aside  judgment  taken  against 
him,  on  an  inquest  or  default,  he  should  swear  to  merits,  as  directed  in  the  last 
form.  The  time  at  which  the  irregularity  complained  of  was  first  discovered, 
should  also  be  disclosed,  and,  if  the  application  has  been  delayedy  a  sufficient 
excuse  for  the  delay  must  be  shown. 

Move, 

That  the  defendant  may  be  relieved  from  the  judgment  taken  against  bim  by 
the  plaintiff  in  this  action,  on  the  day  of  ,  for  the  sum  of  , 

as  in  the  said  affidavit  stated,  and  that  such  judgment^  and  all  proceedings  under 
the  same,  may  be  vacated  and  set  aside,  for  the  irreguUirity  thereof,  and  that  the 
same  may  be  taken  off  the  roll,  and  due  entry  thereof  made  by  the  clerk  of  this 
court,  and  by  the  clerks  of  the  several  counties,  if  any,  where  the  said  jadgment 
has  been  docketed 

[If  known  to  be  docketed  in  any,  vary  allegation], 
and  that  the  defendant  may  have  his  costs  of  this  motion,  and  also  such  farther 
or  other  relief  as  may  be  just 
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If  execntion  have  been  issued,  insert,  before  last  clause,  *'  and  also  that  the 
execution  issued  under  such  judgment,  and  the  levy  made  under  the  san^e,  as  in 
the  said  affidavit  stated,  and  all  proceedings  thereunder,  may  likewise  be  vacated 
and  set  aside  as  aforesaid." 


Lxxxm. 

OPENDTG  OF  PROCEEDINGS  ON  SERVICE  BY  PUBUOA. 

TICK     - 

YoL  n.,  §275;  Code,  §135. 
MOnON   FOB   LEAVE  TO   DEFEND    BEFOBE  JUDGMENT. 

Affidavit, 

A.  B.,  &c.,  deposes  and  says.  That  service  of  the  summons  in  this  action 
hath  not  been  personally  made  on  this  deponent,  but  that  an  order  hath  been 
made  for  the  service  of  such  summons  by  publication.  That  no  judgment  hath 
yet  been  entered  in  this  action  against  this  deponent.  That,  d^c.  Then  swear 
to  merits  in  the  usual  form.  See  above,  Form  LXYIII.  State,  also,  the  nature 
of  the  defence  proposed  to  be  put  in,  show  sufficient  cause  why  the  defendant 
should  be  allowed  to  make  it,  and,  if  any  special  circumstances  exist,  tending  to 
show  surprise,  hardship,  or  the  existence  of  a  bona  fide  defence,  allege  them.  * 

Move,  on  the  complaint  and  affidavit. 

That  the  defendant  be  allowed  to  defend  this  action,  and  that  in  the  mean  time 
all  proceedings  on  the  part  of  the  plaintiff  be  stayed. 

If  necessary,  apply  by  order  to  show  cause,  or  obtain  collateral  stay  of  pro- 
ceedings. 

WHEN  MADE  AFTEB  JUDGMENT. 

Affidavit, 

A.  B.,  &c.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says, 
that  judgment  was  entered  in  this  action,  in  favor  of  the  plaintiff,  against  this 
defendant,  in  the  above-named  conrt,  on  the  day  of  ,  for  the  sum 

of  dollars,  on  service  of  the  summons  herein  by  publication,  and  not  on 

personal  service  on  this  defendant.  That  this  action  is  brought  on  contract  (or 
otherwise,  as  the  case  may  be),  and  is  not  an  action  for  divorce.  That  he,  this 
defendant,  never  received  any  copy  of  the  summons  and  complaint  in  this  action, 
and  was  wholly  ignorant  of,  and  never  had  notice  of  such  judgment,  so  entered, 
as  aforesaid,  until  (give  date),  when  he  was  first  informed  thereof  by 

(state  mode  of  notice),  to  wit,  within  one  year  now  last  past,  and  within  seven 
years  after  the  rendition  of  the  said  judgment.  That,  <fec.  [Swear  to  merits,  &c., 
as  directed  in  the  preceding  form  of  affidavit.] 

If  the  defendant  actually  received  notice  before  the  entry  of  judgment,  but  was 
unable  to  come  in  and  defend  in  time  to  prevent  the  entry,  vary  the  aUegationa 
accordingly,  stating  facts  to  prove  that  inability  as  strongly  as  possible. 

^  NOTICE  OF  MOTION. 

Move  on  the  pleadings,  proceedings,  and  affidavit 

That  the  said  defendant,  C.  D.,  may  be  allowed  to  defend  this  action,  notwith- 
standing the  judgment  entered  against  him  therein  on  service  by  publication,  as 
in  the  said  affidavit  stated,  and  that  such  judgment  may  be  vacated  and  set  aside, 
and  all  proceedings  thereunder  vacated  or  stayed,  in  such  manner,  and  upon  such 
terms  as  may  be  just.  Or,  that  the  defendant  may  have  such  further  or  other 
order  or  relief  in  the  premises  as  may  be  just. 
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TiXXXTV. 
SATISFACTION  OF  JUDGMENT. 

Vol  n.,  §  2^6. 
Title,  &c. 

County  of  , 

Satisfaction  is  acknowledged  between  A  B.,  plaintifi^  and  C.  D.,  defendant,  for 
the  sum  of  .    Judgment  entered  in  the  judgment-book  of  the 

clerk  of  the  county  of  ,  the  day  of  ,  one  thousand  eight 

hundred  and 


day  of       °     ,  186  ,  by  the^wdd  U^^^^  of  party;  or  of  attorney,  if  sst- 


Acknowledged  before  me,  the 

r%.     ♦  ^^      rv^      V  (_  _  _  _ 

isfied  within  two  years  after  entry. 


A.  B.,  personally  known  to  me 

the  plaintiflf  for,  the  attorney  for  the 

plaintiflf)  in  the  above  action. 

(Signature  of  commissioner  of  deeds.) 


LXXXV. 

)J£OTION  FOE  LEAVE  TO  ISSUE  EXECUTION  AFTER  FIVE 

TEARS. 

VoL  n.,  §  2*78  ((i);  Ck)de,  §  284. 

Affidavit, 
ntle,  &c. 

County  of  X;,  ss.     A.  B.,  of  the  city  of  Y.,  in  said  county,  being  duly  sworn, 

aith,  that  he  is  the  plaintiff  in  this  action ;  that  judgment  was  recovered  therein 

m  the  day  of  ,  186  ,  by  deponent  against  C.  D.,  the  above-named 

iefendanty  for  the  sum  of  dollars,  and  that  said  judgment  remains  wholly 

unsatisfied  and  due. 

Or,  if  so,  substitute  for  last, 

That  deponent  has  received,  on  account  of  said  judgment,  the  sums  following, 
to  wit :  on  the  day  of  ,  the  sum  of  $  ;  and  on  the    '        day 

of  ,  the  sum  of  $  ;  leaving  due  thereon  the  balance  or  sum  of  t  , 

which  part  of  said  judgment  remains  unsatisfied  and  due. 

• 

If  the  affidavit  be  made  by  the  attorney  or  agent  of  the  plaintiff,  vary  auc- 
tions accordingly,  and  show  reason  why  it  is  not  made  by  the  plaintiff  himself. 

If  the  defendant  be  absent,  add.  That  the  said  C.  D.  is  absent  from  this  state  at 
P.,  in  the  state  of  Q. ;  that  deponent  has  made  inquiries  of  the  wife  of  said  C.  D. 
(or  his  partner,  or  otherwise,  as  the  case  may  be),  and  is  by  her  informed  that 
said  C,  J),  will  not  probably  return  to  this  state  for  several  months  (of  otherwise 
showing  a  necessity  for  other  than  personal  notice).  * 

If  non-resident,  add,  instead,  That  the  said  C.  D.  is  not  a  resident  of  this  state, 
but  resides  at  P.,  in  the  state  of  Q. 

If  defendant  cannot  be  found,  add,  instead,  That  the  said  C.  D.  cannot  be  found 
within  this  state,  to  make  personal  service  of  notice  of  motion  for  leave  to  issue 
execution  on  said  judgment.  Tliat  (here  insert  statements  showing  that  efforts 
have  been  made  to  serve  the  notice,  and  giving  aU  the  information  that  can  be 
obtained  as  to  the  last  place  of  residence  and  present  position  of  the  defendant). 
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NOTICE. 

Title,  &c,,  and  notice,  as  in  No.  I.,  directed  to  party  personally,  grounded 
on  "  the  jadffment-roll  in  this  action^  and  the  affidavit,  a  copy  of  which  is  here- 
with served. 

That  the  plaintiff  have  leave  to  issue  execution  upon  the  judgment  in  said 
affidavit  mentioned ;  and  such  further  or  other  order  or  relief  as  may  be  just. 

If  defendant  be  absent,  or  non-resident,  or  cannot  be  found,  procure  the  signa- 
ture of  the  judge  to  a  direction  indorsed  on  the  notice,  as  follows : 

It  appearing  to  me  that  G.  D.,  the  defendant^  to  whom  the  within  notice  is 
addressed,  is  absent  from  this  state  (or,  is  not  a  resident  of  this  state,  but  resides^ 
at  P.,  in  the  state  of  Q.  (or,  cannot  be  found  to  make  personal  service  thereof), 
I  do  hereby  direct  that  service  of  said  notice  be  made  by  [here  let  court  direct 
mode  of  service].  L.  M.,  Justice,  &c. 

Date,  &c, 

obdeb: 
Title,  &c 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  plaintiff  in  this  action,  and 
notice  of  a  motion  to  be  this  day  made  thei'eon,  and  proof  of  due  personal  service 
thereof  (or  due  service  thereof,  pursuant  to  the  direction  of  this  co\irt,  indorsed 
thereon),  and  after  hearing  Mr.  H.,  of  counsel  for  the  plaintiff,  no  one  appearing 
on  the  part  of  the  defendant  (or  otherwise,  as  the  case  may  be),  it  is  ordered,  that 
the  plaintiff  have  leave  to  issue  execution  against  the  defendant  upon  the  judg- 
ment entered  in  this  action  on  the  day  of  ,  186  . 


LXXXVL 

EXECUTIONS. 

Vol  IL,  §  179  (5);  Code,  §  289. 
OBOINABT  EXECUTION  AGAINST  PBOPEBTT. 

N.  B. — Observe  directions  there  given  as  to  indorsements.    For  forms,  see 
below. 

The  People  of  the  State  of  New  York,  To  the  Sheriff  of  the  County  of  , 

Greeting : 

Whereas  judgment  has  been  rendered,  on  the  day  of  ,  one 

thousand  eight  hundred  and  ,  in  an  action  in  the  court,  between 

A.  B.,  plaintiff,  and  C.  D.,  defendant,  in  favor  of  the  said  A.  B.,  against  the  said 
'^.  D.,  for  the  sum  of  ,  as  appears  to  us  by  the  judgment-roll,  filed  in 

ae  office  of  the  clerk  of  the  county  of  .     And  whereas  the  said  judg- 

ment was  docketed  in  your  county  on  the  day  of  ,  in  the  year  one 

thousand  eight  hundred  and  ,  and  the  sum  of  is  now  actually  due  ' 

thereon  :*  Therefore  we  command  you,  that  you  satisfy  the  said  judgment  out 
of  the  personal  property  of  the  said  judgment-debtor,  within  your  county ;  or,  if 
sufficient  personal  property  cannot  be  found,  then  out  of  the  real  property  in  your 
county  belonging  to  such  judgment-debtor,  on  the  day  when  the  said  judgment 
was  so  docketed  in  your  county,  or  at  any  time  thereafter,  in  whoso  hands  soever 
the  same  may  be,  and  return  this  execution,  within  sixty  days  after  its  receipt  by 
you,  to  the  clerk  of  the  county  of 

Witness,  the  honorable  E.  F.,  our  justice  of  the  said  court,  at  ,  the 

day  of  ,  one  thousand  eight  hundred  and 

X.  Y.,  Plaintiff's  Attorney. 
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N.  B. — ^The  judge  whose  name  is  inserted  pro  fortna^  as  above,  should  be  a 
judge  of  the  court  in  which  the  judgment  is  entered. 

EXECUTION  AGAINST   PROPERTY  IN  THE    HANDS   OF  REPRESENTATIVES,   EIC 

Same  as  foregoing,  down  to  *. 

Therefore  we  command  you  that  ^ou  satisfy  the  said  judgment^  oat  of  the  per- 
Bonai  property  of  G.  D.  (deceased),  m  the  hands  of  A.  fi.. 

Executor  and  personal  representative, 

administrator  and  personal  representative, 

heirs,  or,  devisees,  or,  legatees,  ^ 

tenants  of  the  real  property, 

trustees, 

(as  the  case  may  be,  following  the  precise  wording  of  subdivision  2  of  section 
287,  in  so  far  as  applicable), 

of  the  said  C.  D.,  within  your  county,  or,  if  sufScient  personal  property  cannot 
be  found,  then  out  of  the  real  property  in  your  county,  late  of  the  said  C.  D., 
now  in  the  hands  of  the  ssdd  A.  B.;  as  aforesaid,  and  return  this  execution,  d^c 
[Rest  as  in  last  form.] 

EXECUTION  AGAINST  PERSON. 
Vol  II.,  §  286. 

Same  as  first  form  down  to  *  :  add : 

And  whereas  an  execution  against  the  property  of  the  said  jadgmeiit>4ebtor, 
lias  been  duly  issued  to  the  sheriff  of  the  proper  county,  and  returned  unsatisfied : 
Therefore  we  command  you,  that  you  arrest  the  said  judgment^ebtor,  and  com- 
»nit  to  the  jail  of  your  county  until  shall  pay  the  said  judgment,  or 

'>e  discharged  according  to  law. 

Witness,  <&c.     [Conclude  as  in  foregoing.] 

EXECUTION  FOR  DEUVSRT  OF  PERSONAL   FR0PERT7. 

Commence  as  in  first  form. 

After  statement  as  to  granting  judgment,  add :  "  For  the  delivery  of  the  pofr- 
lession  of  the  personal  property  nereinafter  described,  to  wit,  of 

Bxive  particular  description  of  property], 
r,  if  a  delivery  thereof  cannot  be  had,  then  for  the  sum  of  dollars,  the 

value  of  the  said  property,  duly  assessed  according  to  law,  and  judgment  was  also 
rendered  ag^nst  the  said  C.  D.  in  favor  of  the  said  A.  B.,  as  aforesaid,  for  the  sum 
of  ,  &c., 

[State  nature  of  judgment,  and  of  sums  recovered  for  damages  and  for  costs, 
making  the  whole  of  these  statements  in  exact  accordance  with  the  postea  on  the 
judgment-roll],  as  appears  to  us,"  <Ssc.     [Rest  as  in  the  first  form.] 

Therefore,  we  command  and  require  you,  that  you  deliver  the  possession  of  the 
personal  property,  as  the  same  is  herem  described,  to  the  said  ,  the  party 

entitled  thereto ;  or,  if  a  delivery  thereof  cannot  be  had,  then  that  you  do  satisfy 
the  sum  of  ,  the  value  thereof,  as  hereinafter  directed ;  and  we  further  com- 

mand and  require  you,  that  you  satisfy  the  said  judgment,  and  also  the  said  sum 
of  ,  the  value  of  the  aforesaid  property,  if  a  delivery  thereof  cannot  be  had, 

but  not  otherwise,  and  likewise  the  said  sum  of  ,  so  recovered  by  the  said 

plaintiff  against  the  said  defendant,  for  damages  and  costs  as  aforesaid,  out  of, 
&c.,  [as  in  first  form]. 
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FOB  DELIVEBT  OF  SEAL  PBOPKETY. 

Use  last  form,  onftitting  the  directions  as  to  the  sum  awarded  as  the  value  of 
the  property,  if  a  delivery  cannot  be  had,  and  substituting  the  word  "  real"  for 
"personal"  throughout 

F0B1C8  OF  IKDOBSEMENT. 
Vol  n.,  §  279  (c). 

Ordinary  Form, 
Title,  Ac. 

To  the  Sheriff  of  .the  County  of  :  Levy,  as  within  directed,  the  sum  of 

I  ,  (the  amount  of  debt  and  costs),  besides  your  fees. 

X.  Y.,  Plaintiff^s  Attorney. 

Where  Judgment  entered  o^ainat  Joint-Debtors,  on  Service  on  one. 

Levy,  as  within  directed,  the  sum  of  I  ,  besides  your  fees  (as  in  the 

last,  adding),  "but  not  out  of  the  sole  property  of  the  defendant  A.  B.,  who  was. 
not  served  with  the  process  by  which  this  action  was  commenced." 

Where  only  an  Instalment  due. 

Levy,  &c.f  "  being  the  amount  now  due  on  the  judgment  within  mentioned, 
with  interest  thereon,  and  the  costs  of  such  judgment,  the  same  being  in  respect 
of  an  instalment  which  has  become  due  thereon.^' 

Where  Judgment  for  Debt  secured  by  Mortgage, 

Levy,  &c.,  but  not  out  of,  [give  short  description  of  property],  being  the 
premises  mortgaged  by  the  defendant  to  the  plamtiff  [if  plaintiff  an  assignee, 
vary  allegation]  by  indenture  of  mortgage  bearing  date  the  day  of  ,  and 
recorded  in  the  office  of  the  Register  (or  clerk)  of  the  connty  of  ,  in  liber 

of  mortgages,  page  ,  for  securing  the  debt  for  which  this  action  is 

brought,  or  on  any  put  thereof. 

On  Execution  against  Person  of  a  Joint-Debtor, 

9 

Where  against  joint-debtors,  one  of  whom  has  not  been  served  with  procdss, 
indorse  as  follows : 

"  The  within^  execution  is  not  to  be  served  upon  the  person  of  the  defendant 
A.  B.,  who  was  not  served  with  the  process  by  whicn  this  action  was  com- 
menced." 

PBBCEPT  FOK  COSTS. 
Vol  II.,  §  289. 

The  People  of  the  State  of  New  York,  To  the  Sheriff  of  the  County  of  , 

Greeting : 

Whereas;  by  an  order  made  at  a  special  term  of,  &c.,  [state  particulars  as  to 
court  or  judge  making  order],  on  [state  d^te],  and  duly  entered  with  the 

clerk  of,  &c.,  [state  in  whose  office],  in  a  certain  action  pending  in  said  couit, 
wherein  A.  B.  is  plaintiff  and  G.  D.  defendant :  It  is  ordered,  that  the  plaintiff 
do  pay  to  the  defendant  ten  dollars,  the  costs  of  the  motion  on  which  such  order 
was  made  (or  otherwise,  as  the  case  may  be).  And  whereas,  twenty  days  have 
elapsed  since  the  making  of  such  order,  yet  the  plaintiff  has  not  paid  to  the  de- 
fendant the  said  costs,  or  any  part  thereof;  and  there  is  still  due  on  such  order. 
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from  the/>/ain/i/' to  the  defendant^  the  sum  of  ten  dollars.  Now,  therefore,  we 
require  and  command  you  to  satisfy  the  said  order,  and  to.levy  the  said  sum  of 
ten  dollars  out  of  the  personal  property  of  the  plaintiff,  A*.  B.,  within  your 
county,  and  return  this  execution,  and  what  you  have  done  thereupon,  to  the 
clerk  of,  <fec.,  within  sixty  days  after  its  receipt  by  you. 
Witness,  &c.  [as  in  ordinary  execution]. 


Lxxxvn. 

INDEMNITY  TO  SHERIFF. 

Vol  n.,  §  282. 

Bond  as  in  No.  XXVIL,  with  two  sureties  conditioned  as  follows : 
Whereas  the  above  bounden  A.  B.  did  obtain  judgment  in  the  Court, 

against  C.  D.,  for  the  sum  of  dollars,  whereupon  execution  has  been  issued 

to  the  said  P.  Q.,  as  such  sheriff,  requiring  him,  out  of  the  personal  property  of 
the  said  judgment-debtor,  to  satisfy  the  judgment  aforesaid.  And  whereas  cer 
tain  personal  property,  that  appears  to  belong  to  the  said  C.  D.,  is  claimed  b} 
some  other  person  or  persons.  Now,  therefore,  the  condition  of  the  above  obli 
gation  is  such,  that  if  the  above  bounden  A.  B.  shall  well  and  truly  save,  keep, 
and  bear  harmless  and  indemnify  the  said  P.  Q.,  and  all  and  every  person  and 
persons  aiding  and  assisting  him  in  the  premises,  of  and  from  all  harm,  let,  trou- 
ble, damage,  liability,  costs,  expenses,  suits,  actions,  judgments,  special  proceed- 
ings, and  executions  that  shall  or  may,  at  any  time,  arise,  come,  accrue,  happen, 
or  be  brought  against  him,  them,  or  any  of  them,  as  well  for  the  levying  and 
making  sale  under,  and  by  virtue  of,  such  execution  of  all  or  any  personal  prop- 
erty, which  he  or  they  shall  or  may  judge  to  belong  to  the  said  judgment-debtor, 
as  well  as  in  entering  any  shop,  store,  building,  or  other  premises,  for  the  taking 
of  any  such  personal  property,  then  this  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 
See  Vol.  IL,  page  624.     3  Duer,  21. 


LXXXVIH 
SUPERSEDEAS. 

VoL  R,  g  286  (/). 
AFFTOAVIT. 

Title,  Ac. 

County  of  X.,  as. 

A.  B.,  of  Y.,  in  said  county,  being  duly  sworn,  saith  that  judgment  was  ren- 
dered against  deponent  in  this  action  in  term,  186  ,  to  wit,  on  the 
day  of  ,  186  ,  in  the.  court,  in  favor  of  the  above-named  jj/ain/tyj  C. 
D.,  for  the  sum  of  dollars :  *  thftt,  at  the  tiAe  such  judgment  was  rendered 
against  him,  deponent  was  in  the  custody  of  the  sheriff  of  the  county  <of  X., 
upon  process  in  the  action  on  which  such  judgment  was  rendered,  to  wit,  upon  an 
order  of  arrest  made  in  said  action  by  the  Hon.  P.  Q.,  a  justice  of  said  court, 
upon  the  day  of  »  186  ,  (or,  if  so,  substitute  for  the  words  in  italics, 
"  upon  being  surrendered  in  discharge  of  his  bail  upon").  Deponent  further 
saith,  that  more  than  three  months  have  elapsed  since  the  last  day  of 
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temif  186  ,  being  the  tenn  next  following  that  at  wHch  sacb  jadgment  was 
obtained^  and  that  the  plaintiff  in  such  jadgment  has  wholly  neglected  to  charge 
deponent  in  execution  tbereon. 

Sworn,  Ac,  .  A.  C 

If  defendant  sarrendered  after  jadgment  and  bail  exonerated,  substitate  as  fol- 
lows from  * : 

That  after  sach  jadgment  was  so  obtained  against  him,  to  wit,  on  the       day  of 
,  186  ,  deponent  sarrendered  himself  (or,  was  sarrendered),  in  discharge  of 
his  bail,  upon  an  order  of  arrest  made  in  said  action  by  the  Hon.  P.  Q.,  a  justice 
of  said  court,  upon  the        day  of  t  186  ;  that  thereupon,  and  on  the 

day  of  ,  186  ,  the  said  b^l  were  duly  exonerated;  and  that  deponent  has 

ever  since  been,  and  now  is,  in  the  custody  of  the  sheriff  of  the  county  of  X., 
upon  such  surrender. 

[If  an  execution  against  property  was  issued,  here  insert :  That  theretofore,  on 
the        day  of  ,  186  ,  an  execution  against  the  property  of  deponent  had 

been  issued  to  said  sheriff,  and  that  the  return  day  of  such  execution  was  the 
day  of  ,  186  ,] 

That  more  than  three  months  have  elapsed  sinbe  aueh  surrender  (or,  the  return 
day  of  such  execution),  and  that  the  plaintiff  in  such  judgment  has  wholly  neg 
lected  to  charge  deponent  in  execution  thereon. 

Koncs  OF  MonoK.  ' 

Title,  &c,  and  notice  as  in  No.  I.,  grounded  on  the  affidavit. 

That  the  defendant  ma^  be  discharged  from  custody  by  a  supersedeas,  to  bit 
allowed  by  a  judge  of  this  court,  unless  good  cause  to  the  contrary  be  shown, 
and  for  such  other,  <fec. 

WBTT. 

The  people  of  the  state  of  New  York  to  the  sheriff  of  the  county  of  X., 
Greeting : 

Whereas,  A.  6.  is  detained  in  your  custody,  by  virtue  of  a  certain  order 
of  arrest  made  by  the  Hon.  P.  Q.,  a  justice  of  the  court,  on  the  day  of  , 
186  ,  in  a  certain  action  then  pending- in  said  court,  wherein  C.  D.  was  plaintiff 
and  the  said  A.  B.  defendant  (or,  if  so,  substitute  for  the  words  "  by  virtue  oP 
the  words,  '*  upon  being  surrendered  in  discharge  of  his  bail  upon")  ;  and  where- 
as the  said  C.  D.,  in  term  last  past,  obtained  judgment  in  our  said  court 
against  the  said  A.  B.,  in  said  action,  and  because  it  appears  to  us  that  the  said 
C.  D.  hath  not  proceeded  to  chtfrge  the  said* A.  B.,  in  execution,  within  three 
months  after  the  last  day  of  the  term  next  following  that  at  which  such  judg- 
ment was  obtained,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

Therefore  we  command  you,  that  from  further  taking  the  said  A.  B.,  attach- 
ing, imprisoning,  or  in  anywise  molesting  him  on  that  account,  you  entirely 
supersede.  And  if  you  have  taken,  and  do  detain  him  in  prison  on  that  account, 
and  on  no  other,  then  cause  him,  the  said  A.  B.,  to  be,  without  delay,  delivered 
out  of  the  prison  wherein  he  is  so  detained,  at  your  penl.^ 

Witness,  Ac.     [Teste  as  in  ordinary  writs.] 

If  defendant  surrendered  after  judgment  and  bail  exonerated,  substitute  the 
following  recitals,  the  commencement  and  conclusion  of  the  writ  being  the 
same: 

Whereas  C.  D^  on  the     day  of  >  186  ,  obtained  a  judgment  against 

A.  B.,  in  the  Ck>art,  for  the  sam  of  dollars.    And  whereas  the  said 

A.  Bn  afterwards,  and  on  the       day  of  « 186  ,  rendered  himself  (or  waa 

Vol.  U.— 68 
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rendered)  to  prison  in  the  jail  of  oar  said  comity,  in  dischaige  of  his  baO,  upon 
an  order  of  arrest  made  in  the  action  in  which  said  judgment  was  rendered  bj 
the  Hon.  P.  Q.,  a  jostice  of  said  coort,  upon  the        day  of  1 186  ,  and 

thereupon  the  said  baU  were  duly  exonerated,  and  the  said  A.  B.  haa  erer  snce 
been,  and  now  is,  detained  in  your  custody  upon  such  surrender.  {If  an  execu- 
tion against  property  was  issued,  here  insert :  And  whereas  theretofore  an  execu- 
tion against  the  property  of  said  A.  B.  had  been  issued  to  you,  and  the  retnni 
day  of  such  execution  was  the        day  of  ,186  .)    And  because  the  said 

C.  D.  hath  not  proceeded  to  charge  the  sud  A.  B.,  in  execution,  within  three 
months  next  after  such  surrender  (or,  the  return  day  of  such  execution),  accords 
ing  to  the  form  of  the  statute  in  such  case  made  and  provided* 


PROCESS  OF  CONTEMPT. 

VoL  n.,  g  288  (a,  6). 
ORDER  TO  SHOW  CAUSE. 

Title,  Acy  and  order  as  in  No.  11.,  grounded  on  the  judgment  or  order  dis^ 
obeyed,  and  affidavits  showing  due  service  thereof  and  disobedience  thereto : 

Why  the  said  defendant  should  not  be  punished,  as  for  a  contempt  of  court, 
for  his  misconduct  in  disobeying  the  said  order  (or  judgment),  or  why  an  attach- 
ment should  not  issue  to  arrest  said  defendant,  and  to  bring  lum  before  this  coait 
to  answer  for  such  misconduct,  or  why,  <fec.     [Usual  demand  for  further  relief.] 

ATTACHHENT. 

The  people  of  the  state  of  New  York  to  the  sheriff  of  the  county  of  X., 
Greeting : 

We  command  you  to  attach  A.  B.,  if  he  may  be  found  in  your  bailiwick,  and 
Dring  him  forthwith  (or,  on  the         day  of  instant),  personally,  before  oar 

Court,  at  ,  to  answer  unto  us  for  certain  trespasses  and  contempts 

against  us  in  not  obeying  [recite  order  or  judgment  disobeyedl ;  and  you  are 
further  commanded  to  detain  him  in  your  custody  until  he  shall  be  discharged 
by  our  said  court,  and  have  you  then  there  this  writ 

Witness,  &c.     [Usual  teste.]  « 

(Indorsed.)    Allowed,  this        day  of  ,  186  • 

'  P.  Q.,  Justice,  &C. 

If  the  attachment  is  not  issueijd  by  special  order,  fixing  amount  of  bail,  indoiae 
on  the  attachment : 

Ordered,  that  A.  B.,  within  named,  do  give  a  bond  in  the  penalty  of 
dollars,  for  his  appearance  to  answer  to  the  matters  alleged  against  hitn,  accord- 
ing to  the  exigency  of  the  within  attachment 

Date,  <fea  P.  Q.,  Justice,  d^c 

ORDER  FOR  OOHMrTMEFT. 

Title,  Ac. 

The  defendant  having  been  brought  before  this  court,  on  an  attachment  issued 
by  the  Hon.  P.  Q.,  a  justice  of  this  courts  on  the  day  of  ,  186  ,  to 

answer  for  his  misconduct  and  contempt  of  court  in  not  [specify  contempt],  por- 
suant  to  an  order  (or  judgment)  of  this  court,  made  in  this  action,  on  tihe 
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day  of  9 186  ,  and  interrogatories  hanne  been  filed,  and  the  defendant 

having  made  answer  thereto  (and  after  hearing  the  allegations  and  proofs  of  the 
respective  parties).  This  court  doth  adjudge  that  the  defendant  has  been  guilty 
of  the  contempt  and  misconduct  aforesaid.  It  is  therefore  ordered  that  a  fine  of 
dollars  be,  and  the  same  is  hereby  imposed  upon  the  said  defendant^  and 
that  he  be  imprisoned  for  the  space  of  montns  in  the  county  jail  of  the 

county  of  X.  it  is  therefore  further  ordered,  that  a  warrant  issue  committing  said 
defendant  to  the  county  jail  of  the  county  of  X.,  for  the  space  of  months,  and 
until  such  fine  and  the  expenses  of  this  proceeding  be  paid  (and  until  he  shall 
further  [specify  act  required  to  be  done]). 

COMMITMENT. 

By  P.  Q.,  a  justice  of  the  court : 

A.  B.,  having  been  adjudged  guilty  of  a  contempt  of  court,  in  disobeying  a 
certain  order  (or  judgment)  of  said  court,  made  on  the  day  of  i  186  , 

in  a  certain  action  therein  pendipg,  wherein  one  C.  D.  is  plaintiff  and  the  said 
A.  B.  is  defendant;  I  do,  therefore,  in  the  name  of  the  people  of  the  state  of 
New  York,  command  the  sheriff  of  the  county  of  X.  forthwith  to  convey  the  said 
A.  B.  to  the  jail  of  said  county,  and  there  commit  him  to  close  custody,  in  such 
jail,  without  being  allowed  the  liberties  thereof,  there  to  remain  for  the  space  of 
months,  and  until  he  shall  pay  the  sum  of  ,  being  the  amount  of  the 

fine  imposed  upon  him  by  said  court,  and  the  further  sum  of  ,  costs  and 

expenses  (and  shall  further  [specify  act  required  to  be  done]),  and  the  jailer  is 
dbmmanded  to  receive  and  Keep  him  accordingly. 

Given  under  my  hand  and  seal  at  ,  on  the        day  of  ,  186  . 

[l.  8.]  P.  Q.,  Justice,  &C. 

K.  S.,  Plaintiff's  Attorney. 


xa 


PROCEEDINGS  FOR  EXAMINATION  OF  JUDGMENT- 
DEBTOR. 

VoL  n.,  §  293  (a,  6,  c). 
AFFIDAVIT. 

Title,  Ac.  • 

A.  B.,  the  above-named  plaintiff  (or  attorney,  J^c,  ),  being  duly  sworn, 

deposes  and  says,  that  judgment  was  recovered  in  this  action  by  him  the  said 
plaintiff,  against  the  said  defendant,  on  the  -  day  of  ,  for  the  sum  of  , 
and  that  the  judgment-roll  was  duly  filed,  and  a  transcript  of  such  judgment  was 
duly  docketed  in  the  office  of  the  clerk  of  the  county  of  X. 

[If  the  roll  filed  in  one  county,  and  transcript  filed  and  execution  issued  in 
another,  allege  accordingly.] 

N.  B. — If  the  judgment  has  been  assigned,  embody  short  statement  of  assign- 
ment in  the  affidavit     (See  6  How.,  308 ;  1  C.  R.  (N.  S.),  26.) 

That  the  said  defendant  resides  (or  has  a  place  of  business)  in  the  said  county 
of  X.  ("  or,  that  the  said  defendant  does  not  reside  in  this  state,  but  at  P.,  in  the 
state  of  Q.,  as  this  deponent  has  been  informed  and  believes"),  according  to  the 
facts.    (See  Code,  g  262.) 

That  au  execution  against  the  property  of  the  aforesaid  judgment-debtor  was, 
on  the        day  of  ,  186  t  duly  issued  to  the  sheriff  of  the  said  county  of 
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X,  and  that  such  execntion  has  been  retained  nnsatiafied,  in  whole  (or,  nnsatis- 
fied  in  part,  to  wit,  in  the  snm  of  ). 

Sworn,  &c.  A.  R 

OBDEB  THSBSUPON. 

Title,  Ac. 

It  appearing  to  me,  by  the  affidavit  o^  4;c.,  the  plaintifi^  that  judgment  has 
been  recovered  in  the  above-entitled  action  ih  &vor  of  the  said  pudnUfi^  against 
him,  the  above-named  defendant,  and  that  an  execution  against  the  piopertj  of 
C.  D.,  the  defendant  in  this  action,  has  be^i  duly  issued  to  the  sheriff  of  the 
proper  county,  upon  the  judgment  herein,  and  returned  unsatisfied,  in  whole  (or, 
in  part),  *I  do  hereby  require  the  said  0.  D.  to  appear  before  me,  at  *  ,  on 

the        day  of  ,  at        o'clock  in  the  §      nqon,  and  answer  concerning  hia 

property. 

Adding  interim  injunction^  as  follows : 

And  the  said  defendant  0.  D.  is  hereby  forbidden  to  transfer  or  make  an; 
other  disposition  of  any  property  belonging  to  him,  not  exempt  by  law  from 
execution,  or  in  any  manner  to  interfere  therewith,  unti]  fhrther  order  in  the 
premises. 

Dated,  Ac,  (Judge's  signature.) 

OBDXB  WHERE  FBOPEBTT  8ECBSTED.. 
VA  H.,  g^  295. 

Suhitantially  the  tame  aeforeffoinff. 

Insert  after  * :  '*  and  that  the  said  G.  D.  has  property  which  he  unjustly  refuses 
to  apply  towards  the  satisfaction  of  the  said  judgment,"  and  alter  the  last  sen- 
tence to  **  answer  concerning  the  same." 

N.  B. — ^In  the  affidavit,  with  a  view  to  obtain  this  last  description  of  order, 
special  allegations  must  be  inserted,  tending  to  show  the  nature  of  the  property 
sought  to  be  reached,  and  that  the  defendant  unjustly  refuses  to  apply  it,  a<t 
above. 

If  a  warrant  be  applied  for,  insert  further  allegations,  calculated  to  show  thst 
there  is  danger  of  tne  debtor's  leaving  the  state,  or  concealing  himself  and  thst 
there  is  reason  to  believe  that  he  has  property,  which,  &c.,  as  above. 

WABBANT  TO  ABBEST  JUDGMENT-DEBTOB. 

Vol  n.,  §  29e. 

The  People  of  the  State  of  New  YoYk,  To  the  Sheriff  of  the  County  of  X, 
Oreeting :  It  appearing  to  us  by  the  affidavit  of  A.  B.  that,  d^c.  [allege  as  in  lasi 
form,  und  then  add].  And  it  also  appearing  to  us  by  the  said  affidavit  that  there 
is  danger  of  the  said  judgmentpdebtor  absconding,  Therefore  we  command  and 
require  you  to  arrest  the  said  C.  D.,  and  bring  him  before  the  Honorable  £.  F.,  a 
judge,  &c  (description),  the  officer  signing  tms  wanant,  to  be  dealt  with  accord- 
ing to  law. 

Qiven  under  my  hand,  isc,  this  day  of  ,  in  the  year,  ^c. 

(Judge^s  signature.) 

UITDEBTAKINa  BT  DEBTOB    WHEN  ABBESTED. 

Title,  Sbc. 

Whereas  the  defendant,  C.  D.,  has  been  arrested  by  the  sheriff  of  the  connty 
of  ^  upon  a  warrant  issued  by  ,  and  has  been  brought  before 

•aid  ;:    Now,  therefore,  we,  the  sud  C.  D.  and  E.  F.,  as  surety,  do 
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hereby  undertake,  that  the  said  C.  D.  will  attend  from  time  to  time  before 
the  said  ,  as  he  shall  direct,  daring  the  pendency  of  the  proceedings  for 

enforcement  of  the  judgment  in  this  action,  and  nntil  the  final  determination 
thei^of^  and  will  not,  in  the  mean  time,  dispose  of  any  portion  of  his  property, 
not  exempt  from  execution.  C.  D. 

E.  F. 

Add  affidavits  of  justification,  &c.,  as  in  No.  XIIL 

WAKBANT  OF  COMHTTMEMT. 

Substantially  the  same  as  warrant  to  arrest^  but  concluding  with  nsual  form  of 
commitment  for  contempt 


XCL 


PR0C3EEDINGS  FOR   EXAMINATION  OP  THIRD  PARTY. 

VoL  n.,  §  29T. 
AFFIDAVIT. 

County  of  •  :  A  B.  (or  K  R,  attorney  of  A.  B.),  the  above-named  plain- 
tiff^ being  duly  sworn,  says,  that  judgment  was  recovered  in  this  action,  against 
the  above-named  defendant,  C.  D.,  on  the  day'of  ,  for  the  sum  of 

That  an  execution  thereon,  against  the  property  of  the  said  judgment^ebtor, 
has  been  duly  issued  to  the  sheriff  of  the  countv  of  X. 

(Add,  if  the  facts  be  so,  ''and  that  such  execution  has  been  returned  unsatisfied.") 

And  that  6.  H.,  of  ,  has  property  of  such  judgment-debtor,  to  an  amount 

exceeding  ten  doUarg, 

(Or,  is  indebted  to  the  said  judgment-debtor,  in  a  sum  exceeding  the  sum  of 
ten  dollars,  to  wit,  in  the  sum  of  or  thereabouts). 

As  this  deponent  has  been  informed  and  believes. 

OBDEB  THEBEUPOK. 

It  appearing  to  me,  by  affidavit  on  behalf  of  the  phdntiff,  that  an  execution 
against  the  property  of  C.  D.,  the  defendant  in  this  action,  has  been  duly  issued 
to  the  sheriff  of  the  proper  county,  upon  the  judgment  herein  (and  returned  un- 
satisfied), and  that  G.  H.  has  property  of  such  judgment-debtor,  to  an  amount 
exceeding  ten  dollars: 

(Or,  that  G.  H.  is  indebted  to  such  judgment-debtor,  dpc.,  as  in  the  last) 

Now  I  do  hereby  command  and  require  the  said  G.  H.,  to  appear  before  me, 
at,  Ac.  (see  preceding  form),  and  be  examined  and  answer  concerning  the  same. 

And  1  do  hereby  forbid  the  transfer  or  disposition  of  the  aforesaid  property, 
and  also  of  any  other  property  of  the  said  judgment-debtor,  not  exempt  from 
execution,  and  any  interference  therewith ;  and  I  do  order  and  enjoin  the  said  G. 
H.,  that  he  do  absolutely  desist  from  any  interference  therewith,  until  the  further 
order  of  the  court 
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xcn. 

ORDEE  FOR  APPUCATION  OF  PROPERTY  IN  HAlfDS'OF 

DEFENDANT. 

VoL  n.,  §  298. 
Title,  Ac. 

It  appearioff  to  me,  by  affidavit,  that  an  execution  against  the  property  of 
C.  D.,  the  defendant,  in  this  action,  has  been  dnlj  issued  lo  the  sheriff  of  the 
proper  county,  upon  the  judgment  herein,  and  returned  mosatisfied  ;*  and  the 
said  C.  D.  having  been  examined  before  mo,  and  it  appearing  upon  anch  exam- 
'  ination,  that  certain  property,  not  exempt  from  execution,  to  wit  (give  description 
of  property),  is  now  in  the  hands  of  the  said  C.  D.,  I  do  hereby  order,  thAt  the 
same  be  applied  towards  the  6atis£su;tion  of  the  judgment  in  this  action,  and  that 
the  said  C.  D.  do  forthwith,  upon  the  service  on  him  of  a  copy  of  this  order, 
deliver  over  said  property  to  the  receiver  appointed  in  this  action  (or,  if  the 
property  be  money,  substitute  as  follows :— rpay  said  sum  to  the  attorney  for  the 
plaintiff  herein). 

IN  THE  HANDS  OF  THIBD  PASTT. 

Use  above  form  down  to  * ;  then  modify  as  follows : 

•   And  that  G.  H.  has  property  of  such  judgment-debtor  to  an  amount  exceedii^ 
ten  dollars. 

(Or,  that  G.  H.  is  indebted  to  such  judgment-debtor,  in  a  sum  exceediog  ten 
dollars,  to  wit,  in  the  sum  of  ,) 

And  the  said  G.  H.  having  been  examined  before  me,  and  it  appearing  upon 
such  examination,  that  certun  property  of  the  said  judgment-debtor,  not  exempt 
from  execution,  to  wit  (here  give  descnption  of  the  property][^  b  now  in  the  hands 
of  the  said  G.  H., 

(Or,  that  the  said  G.  H.  is  indebted  to  the  said  C.  D.,  as  aforesaid,  and  that  the 
sum  of  ,  property  of  the  said  C.  D.,  not  exempt  from  execution,  beii^  a 

debt  due  to  him  from  the  said  G.  H.,  is  now  in  the  hands  of  the  said  G,  BL,) 

I  do  hereby  order,  that,  &c.  (as  in  the  last). 


xont 

ORDER  FOR  RECEIVER. 

•  •  Vol  II.,  §  300. 

Title,  Ac. 

The  judgment-debtor  in  the  above-entitled  action  having  been  examined  before 
me  concerning  his  property,  in  pursuance  of  an  order  heretofore  made  by  mo ;  I 
do  hereby  order,  that  £.  F.,  of  /  i  be,  and  he  hereby  is  appointed  receiver  <^ 
all  debts,  property,  equitable  interests,  rights,  and  things  in  action  of  the  said 
judgment-debtor ;  that  such  receiver,  be^re  he  enter  upon  the  execution  of  his 
trus^  execute  to  the  clerk  of  this  court  a  bond,  with  sufficient  sureties,  to  be 
approved  by  me,  in  a  penalty  of  dollars,  conditioned  that  he  will  fiuthfulij 

discharge  the  duties  of  such. trust,  and  file  ^e  said  bond,  with  the  clerk  of  th« 
county  of  X. ;  and  that  the  said  receiver,  upon  filing  such  bond,  be  invested  witb 
all  rights  and  powers,  as  receiver,  according  to  law. 

Dated,  Ac  P.  Q.,  Joatice,  Ac. 


\ 
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XCIV. 

ORDER  FOR  INTERIM  DTJUNOTION,  WHERE  INTEREST 
CLAIMED  BY  HOLDER  OF  PROPERTY. 

YoL  H,  §  300  (a> 
Etlc,Aa 

It  appearing  to  me  that  O.  H.  has  certain  property  in  his  hands,  alleged  to 
belong  to  G.  I).,  the  above-named  defendant,  a  jndCTient-debtor,  bat  the  said 
G.  H.  chums  an  interest  in  the  property,  adverse  to  him,  the  said  C.  D. : 

(Or,  that  O.  H.  is  alleged  to  be  indebted  to  C.  D^  drc,  bat  denies  sach  debt;) 

And  E.  F.,  of^  disc.,  having  been  dnlj  appointed  receiver  of  the  estate  and 
effects  of  the  said  jadgment-d^btor,  bj  orcfer  made  in  this  caase,  bearing  date 
the  day  of  •  :    Now  I  do  hereby  forbid  a  transfer  or  other  SspoA* 

tion  of  the  said  property  (or  debt),  till  a  sufficient  opportanity  be  given  to  the 
said  receiver  to  commence  an  action  against  the  said  G.  H.,  for  the  recovery  of 
the  aforesaid  property  (or  debt),  and  to  prosecate  the  same  to  jadgment  and 
execution.  And  I  do  hereby  order  and  enjoin  that  you,  the  said  G.  H.,  do  abso- 
lutely desist  from  any  interference  therewith,  until  after  such  action  shall  have 
been  commenced,  and  prosecuted  to  judgment  and  execution,  as  aforesaid ;  or 
until  the  further  order  of  this  court  P.  (^,  Justice,  &c 

Date,  dec 


xcv. 

NOTICE  OF  JUDGMENT. 

VoL  n.,  §  256  (a). 
I^tle,  &C 

Take  notice,  that  jndffment  was  entered  in  this  action  on  the  day  of 

,186  ,  in  fiivor  of  the  plaintiffs  against  the  defendanty  for  the  sum  of 
dollars  and  cents. 

Date,  kc.  A.  B.,  Platntiff^M  Attorney. 

To  C.  D.,  Defendant's  Attorney. 

N.  B. — ^If  judgment  be  for  special  relief,  serve  a  copy  thereof  with  a  notice 
indorsed,  that  '*  within  is  a  copy  of  the  judgment  entered  in  this  action  on  the 
day  of  ,  186  ." 


XCVL 
NOTICES  OF  APPEAL. 

YoL  IL,  §  306. 
FBOK  JUDOIOENT  TO  OENXSAL  TEBIC  OF  SAME  OOUBT. 

ntle,  &c 

Take  notice,  that  Ihe  defendant  appeals  to  the  general  term  from  the  judjpent 
entered  in  this  action,  on  the  day  of  ,  upon  the  direction  of  a  judge 

of  this  court, 
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(Or,  apon  the  report  of  L.  M.,  the  referee  to  whom  this  action  was  referred), 
in  favor  of  the  plaintiff  against  the  defendant,  for  the  sum  of  damages 

and  costs, 

5 Or,  if  special,  describe  the  eiact  natoie  of  the  jadgmenti) 
from  every  part  thereo£ 

Dated. 

To  G.  H.,  Plaintiff's  Attorney, 

and  R  F^  Defendant's  Attorney/ 

J.  EL,  Clerk  of  this  court  * 

TO  OENSEAL  TERM  FSOK  DTFIBIOB  JT7BIBDI0TIOH. 

Entitle  in  court  below,  and  address  to  the  clerk  of  that  court,  an/1  to  the  ad- 
verse attorney.     Code,  §«327. 

Modify,  by  appealing  to  the  Supreme  Court,  from  the  judgment  rendered  in 
the  above-entitled  action  by  this  court,  on  the  day  of  ,  in  fiivor,  4c. 

/As  in  last). 

If  appeal  from  only  part  of  judgment,  modify  above  forms  thus : 

*'  From  all  that  part,^'  or,  '^  from  all  and  sin'gular  such  part  or  parts  of  the  jud^ 
mcnt  entered,  4c,*'  whereby  it  was  adjudged  that  (insert  verhaltm  that  portion  of   * 
tiie  judgment  which  is  appealed  from). 

Or,  in  so  far  as  the  same  do  not  reverse,  but  modify  only  (or,  do  not  affinn 
altogether,  but  modify)  the  judgment  heretofore  entered  in  this  action  on  the 
day  of  ,  in  favor  of^  4c  (as  above). 

ON  APPEAL  TO  OOUBT  OF  APPEALS. 

Title,  4c 

(N.  B. — ^Entitle  in  and  address  to  clerk  of  court  from  which  appeal  is  taken, 
kc,  as  above  directed.) 

From  Judgment  of  Ajfirmanee, 

Take  notice,  that  the  defendant  appeals  to  the  Court  of  Appeals,  from  the  judg- 
ment in  favor  o^  the  plaintiff  rendered  by  this  court,  at  a  geneial  term  thereof 
iu  the  above-entitled  action  commenced  therein, 

(Or,  brought  to  this  court  from  the  county  court  of  X,  by  appeal  from  the 
juagment  of  said  court,) 

^d  entered  in  this  court  on  the  day  of  ,  ,  whereby  the 

judgment  of  the  q)ecial  term  of  this  court, 

(Or,  the  judgment  of  the  said  county  court,  or  otherwise,  as  the  case  may  be,) 
entered  therein  on  the  day  of  ,  in  favor  of  the  plakuiff,  against  the 

defendant,  for  4c, 

Sere  describe  judgment  below  was  affirmed,] 
d  also  for  the  sum  of  ,  costs  of  appeal  from  the  said  judgment,  and 

from  the  determination  of  the  said  general  term  awarding  such  judgment,  and 
from  the  said  judgment  so  afBrmed,  as  aforesaid,  and  frx>m  each  and  every  part 
thereof  respectivdy. 

From  Judgment  of  Hevereal. 

Follow  the  above  form,  mutatis  mutandis^  but  omit  at  the  close  the  words, 
^  and  from  the  said  judgment  so  affirmed,  as  aforesaid." 
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N0TICB8  OF  APPEAL  YROH  OBDEB. 

Code,  g  349. 

To  Oeneral  Term  of  same  Court 

Formal  parts  of  notice  same  as  on  appeal  from  judgment. 
Appeal  m>m 

A  certain  order  made  at  a  special  term  by  a  single  judge  of  this  court,  to  wit : 
by  tbe  Hon.  L.  M.,  a  judge  thereof^ 

(Or  state  otherwise,  by  what  oflScer  the  order  was  granted,  bringiug  the  case 
precisely  within  one  of  the  categories  prescribed  by  section  349,) 

On  the  day  of  ,  1863,  whereby,  Ac. 

[Here  statie  substance  of  order  appealed  from], 

.  And  from  every  part  thereof. 

If  appeal  partial  only,  modify  thus : 
Take  appeal 

From  all  such  part  or  parts  of  a  certain  order,  made,  Ac^  as  order  and  direct 
that 

[Here  state  portions  appealed  from]. 

TO  SUPREME  COUBT,  FSOM  OBDES  OF.  AK  INFEBIOB  OOUBT. 

Code,  §  344. 

Appeal  as  aboye,  *'  to  the  Supreme  Court.'* 

From  a  certain  order,  affecting  a  substantial  right  of  the  defendantj  made  by 
the  county  court  of  the  county  of  X. 

(Or  by  L.  M.,  county  judge  of  the  county  of  X.) 
in  the  above-entitled  action.  * 

(Or  "  proceeding,"  if  so.) 
on  the  day  of  ,  1863,  whereby  d?c. 

[State  substance  of  order  as  above  directed]. 

FBOM  OBDEB  TO  COUBT  OF  APPEALS  IK  OBDIKABT  CASES. 

•  • 

Code,  §  11. 
Title,  drc 

(Entitled  in  cause  or  matter,  as  the  case  may  be.) 

Take  notice  that  the  defendant^ 

(Or  if  in  a  matter,  describe  the  appellant  accordingly,) 

Appeals  to  the  Court  of  Appeals,  from  a  certain  order,  affecting  a  substantial 
right  of  this  defendant  (made  m  the  above-entitled  action  or  matter,  d:c.),  by 
this  court,  at  a  general  term  thereof  on  the  day  of  ,  whereby 

[State  substance  of  order.] 

ouch  order,  in  effect,  determining  this  action,  and  preventing  a  judgment  from 
which  an  appeal  might  be  taken,  and  from  every  part  thereof,  and  from  the 
determination  of  the  said  general  term  thereon. 

(Adding,  if  so,  and  from  the  siud  order  of  the  said  Court,  so  affirmed,  as 

aforesaid.) 

If  taken  under  subdivision  three  pf  section  11,  vary  thus : 

From  a  certain  final  order  affecting  a  substantial  right  of  the  said  A.  B.,  made 
in  a  special  proceeding,  to  wit,  in  the  above-entitled  matter,  by  this  court,  &c.,  as 
above. 

Or,  from  a  certain  final  order  affecting  a  substantial  right  of  this  drfendanty 
made  in  the  above-entitled  action,  upon  a  summary  application  after  judgment, 
by  this  court,  kc,  (as  above). 
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TO  OOUBT  OF  APFBALS. 

From  Order  ChutUing  a  New  TriaL 

Appeal,  as  above. 

From  a  certain  order  made  in  the  above-entitled  action  by  this  courts  at  a 
general  term  thereof  on  the  day  of  ,  whereby  a  new  trial  of  the 

above-entitled  action  was  granted ; 

(Or,  state  otherwise,  according  to  the  teima  of  the  order  as  made,)  and  from 
the  determination  made  by  the  said  general  term  thereon ;  and  the  said  appel- 
lant hereby,  by  this,  his  notice  of  appei^  assents  that  if  the  said  order  so  appealed 
from  by  him,  as  aforesaid,  be  affirmed,  judgment  absolate  shall  be  rendered 
against  him,  the  said  appellant. 

APPBAL  FBOM  JUDGMENT  AND  OBDEB. 

In  this  case,  state  both  appeals,  eeriatimf  as  in  forms  above  given:  the  judg- 
ment coming  fij-st,  and  the  order  following. 

APPEAL  FBOM    JITDOMENT. 

From  Juetiee^  Courts  and  from  New  York  Marine  and  Distriei  CourtM, 

YoL  IL,  g  323  (a).  Oode,  §§  354r371. 
Title,  Ac. 

Take  notice,  that  the  defendant  appeals  to  the  County  Ckmrt  of  the  County  ef 

X,  from  the  judgment  entered  in  this  action  on  the  day  of  , 

186  ,  in  favor  of  the  plaintiffs  against  him,  the  said  defendant,  for  the  sum  of 

dollars,  and  that  the  grounds  upon  which  such  appeal  is  founded,  are  as 

follows : 

First,  That  the  justice  erred  in  (state  errors  fully  and  earefuHy^  making  a 
separate  statement  of  each  ground  of  appeal,  €U  in  exceptions  to  the  decision  of  the 
court,  or  a  referee,  in  the  higher  tribunals.) 

Lastly.  That  the  justice  erred  in  not  rendering  jipdgment  in  £ivor  of  tiie 
defendant. 

And  the  said  appellant  hereby  claims  that  the  said  judgment  should  have  been 
more  favorable  to  him  in  the  following  particulars: 

i State  judgment  claimed.] 
)ated,  &c  A.  B.,  Defendanfs  Attorney. 

To  C.  D.,  Esq.,  Plaintiff. 
and  E.  ¥.,  Esq.,  Justice. 


xcvn. 

UNDERTAKINGS  ON  APPEAL. 

VoL  IL,  %  308  (a,  h,  c).  Code,  §g  334,  336. 

Uin)EBTAXINQ  FOB  COSTS,  AND  ON  OBTAINING   8TAT,  WHEBE  JUDOKEirT  FOB 

KONBY  BECX>y£BT. 

Title,  (fee. 

Whereas,  on  the  day  of  ,*18d  ,  in  the  Court,  A.  B., 

the  above-named  respondent,  recovered  a  judgment  against  the  above-named 
appelant,  for  damages  and  costs. 

And  the  above-named  appellant,  feeling  aggrieved  flieveby,  intends  to  appeal 
therefrom  to 

(N.  B. — ^If  appeal  of  a  partial  nature,  modify  statement  accordingly.) 
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• 

Now,  therefore,  we,  C.  D.,  of  No.  street,  in  the  of  ,  and 

£.  F.,  of  street,  in  said  ,  do  hereby,  pursuant  to  the  statute  in 

such  case  made  and  provided,  undertake  that  the  said  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  sud  appeal,  not  exceeding 
tWo  hundred  and  fifty  dollars ;  and  do  also  undertake,  that  if  the  said  judgment 
80  appealed  from,  or  any  part  thereof,  be  aflHrmed  or  dismissed,  the  said  appel- 
lant win  pay  the  amount  directed  to  be  paid  by  the  said  judgment,  or  the  part 
of  such  amount  as  to  which  the  said  judgment  shall  be  affirmed,  if  it  be  affirmed 
only  in  part,  and  all  damages  which  BhalTbo  awarded  against  the  said  appellant 
on  the  said  appeal. 

Dated  ,  186  . 

[Add  affidavits  of  sureties  and  acknowledgment,  as  in  No.  Vil.] 

N.  B. — If  proceedings  are  not  sought  to  be  stayed,  omit  second  clause,  as 
above.  The  first  is  necessary  in  all  appeals  to  the  Supreme  Court  from  an  infe- 
rior Court,  or  to  the  Court  of  Appeals. 

■ 

DO.   WHEBS  JUDGMENT  FOB   BELIEF. 

If  the  undertaking  be  under  section  336,  insert  statexpent  as  to  nature  of  judg- 
ment appealed  from,  and  modify  second  clause,  as  follows :  '*  that,  if  the  said  judg< 
ment,  <&c.j  the  appellant  will  obey  the  order  of  the  appellate  court,  upon  the 
appeal,  when  made  in  relation  to  the  matters  afores^d." 

DO.  WHEBE  JUDGMENT  FOB  BEOOTEBT  OF^EAL  PBOPEBTT. 

If  the  undertaking  be  under  section  838,  modify  second  clause,  as  under,, 
describing  judgment,  and  property  affected  thereby,  m  the  introductory  portion. 

"  That,  daring  the  possession  of  the  aforesaid  property  by  the  appellant,  he 
will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and  tnat,  if  the 
said  judgment  be  affirmed,  he,  the  said  appellant,  will  pay  the  value  of  the  use 
and  occupation  of  the  said  property,  from  the  time  of  the  said  appeal,  until  the 
delivery  of  possession  thereof^  pursuant  to  the  judgment,  not  exceeding  the  sum 
of  ,   (sum  to  be  fixed  by  the  judge,  and  specified),  and  will  also  pay  all 

costs,"  kc. 

[Conclude  with  undertaking,  as  in  first  form  given.] 

DO.  WHEBE  JUI3GMENT  FOB  SALE  OF  MOBTGAGED  PBOPEBTT.      ' 

If  the  judgment  appealed  from  be  for  the  sale  of  mortgaged  premises,  and 
payment  of  deficiency,  modify  clause  2,  so  as  to  provide  for  that  deficiency. 

ON  APPEAL  FBOM  NEW  TOBK  MABINB  OB  DISTBICT  OOUBTS. 

Vol.  IL,  §323(&);  §364. 

Undertaking  as  above : 

That  the  said  appellant  will  pay  all  costs,  disbursements,  and  extra  costs, 
awarded  agunst  him  in  thq  court  below,  if, such  judgment  be  affirmed  by  the 
appellate  courts  on  such  appeal,  together  with  all  costs  and  damages  which  may 
be  awarded  against  him  thereon,  and  do  also  undertake  that,  if  ju^^cnt  shall  be 
rendered  agamst  the  said  appellant  upon  his  aforesaid  appeal,  and  execution 
thereon  shdl  be  returned  unsatisfied,  in  whole  or  in  part :  We,  the  said 
and  will  pay  the  amount  unsatisfied  thereon.  ^ 

[N.  B. — If  no  stay  desired,  omit  second  clause.] 
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ON   APPEAL  FROM  JTTSTICB's  00I7BT,  WHERE  STAT  DESIBED. 

CodQ»  §  356. 

Same  as  last,  omitting  first  clause. 

OENTEBAL  nSTBTBUOTIOKB. 

N.  B. — In  all  cases,  the  affidavits  of  justification  and  acknoirledgment  must 
be  added,  as  in  No.  VII.  For  forms  in  relation  to  exception  to  and  justification 
of  sureties,  see  same  number. 


xcvm. 

MOTION  TO  DISPENSE  WITH  OR  LTATTT  SEOUKITY. 

VoL  XL,  §  308  (c). 

Make  aiffidant,  showing  that  tiio  appellant  is  an  executor,  administrator,  trus- 
tee, or  person  acting  in  another's  right;  see  Code,  §  889 :  or,  where  the  applica- 
tiop  is  to  limit  the  security,  on  the  ground  of  its  exceeding  $50,000,  state  cif- 
cumstances  of  hardship,  or  others,  tending  to  lead  the  court  to  the  conclusion 
that  a  less  amount  of  security  than  that  which  may  technically  be  required,  will 
be  adequate  for  the  protection  of  the  respondent 

Move, 

Upon  the  pleadings  and  proceedings  in  this  action,  and  on  the  affidavit^  ^c. 
That  the  security  to  be  given  by  the  defendant,  on  the  appeal  taken  by  him  from 
the  judgment  in  favor  of  the  plaintiff  in  this  action,  be  ^dispensed  with,  or  that 
the  same  be)  limited,  in  such  manner  and  on  such  terms  as  to  this  court  shall 
seem  meet,  or  that  such  further  or  other  order  may  be  made,  for  the  relief  of  kim, 
the  said  defendant,  as  may  be  just 

N.  B. — ^Where  the  application  is  not  made  by  persons  en  autre  droit,  and  is 
merely  to  limit  the  security,  omit  the  words  between  brackets. 


XCDL 


MOTION  FOE  ENTKT  OF,  SECURED  ON  APPEAL. 

Vol  IL,  §  266  (»). 
HOnON  FOB  SPEOIAL  ENTSY  ON  DOCKET  OF  JUDGKEirr. 

If  judgment  docketed  elsewhere  than  in  county  of  entry,  show,  by  affidavit,  the 
counties  in  which  it  is  docketed.    • 

Apply,  on  the  pleadings  and  proceedings  in  this  cause,  uid  on  tiie  undertake 
ing  on  the  appeal  of  the  therein,  on  file  in  the  office  of  the  clerk,  &c 

Refer  also  to  affidavit,  if  made.  . 

Move, 

That  the  words  |,' secured  by  appeal"  be  entered  upon  the  docket  of  the  judg* 
ment  entered  in  this  action,  in  favor  of  the  plaintiff  against  the  defendant,  on  the 
(date),  for  the  sum  of  I  ,  and  that  such  entry  be  made  accordingly,  by  the 
clerk  of  this  court     (And  also  bv  the  clerks  of  the  counties  of  and  , 

mentioned  in  the.  said  affidavit) 
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0- 

JUDGMENTS  ON  APPEAL. 

YoL  n.,  §  265  {k), 
OF  AFFIBHANCE,   BY  HIGHER  JUBISDICTION. 

This  cause  having  been  broaght  into  this  court,  on  appeal  from  a  judgment 
entered  in  the  court,  in  favor  of,  <kc.,  for,  &c.     [Describe  court  and  judg- 

ment.] And  the  said  appeal  having  been  heard,  and  this  court  having  thereupon 
ordered  and  decided  that  the  said  judgment  be  in  all  things  *  affirmed ;  on  mo- 
tion, &c.,  It  is  adjudged  that  the  said  judgment  be,  and  the  same  is  hereby  in  all 
things  affirmed,  and  that  the  said,  <kc.  [Continue  in  ordinary  form  of  judgment 
for  original  amount  and  costs  of  appeal     See  No.  LXXX.] 

REVERSAL,  BY   HIGHER  JTTRISDIOTION. 

Same  as  last,  down  to  * :  substitute,  "  be  in  all  things  reversed.^^     Adjudgi 
that  the  said  judgment  be,  and  the  same  hereby  is  in  all  things  reversed,  anci 
that  the  said,  &c.,  making  judgment  for  recovery  of  costs  only. 

* 

JUDOMSNT  BY  GEKERAX  TERM  ON  APPEAL. 

Commence  as  follows : 

This  cause  having  been  brought  before  the  general  term  of  this  court,  on 
appeal  from  a  judgment  enterea  therein,  on  the  day  of  ,  on  the 

direction  of  the  Hon.  ,  a  justice  of  this  court,  in  favor,  <kc.     And  the  said 

appeal  having  been  heard,  ^c.  [Continue  as  in  foregoing,  but  enter  up  judg- 
ment for  costs  only,  whether  that  by  the  single  judge  be  affirmed  or  reversecLj 
Vol.  IL,  p.  668. 

OK  APPEALS 'FROM  ORDERS. 

By  Higher  Jurisdiction^  as  follows :       ^ 

An  appeal  having  been  taken  to  this  court  from  an  order  of  the  general  term 
of  the  court,  made  in  this  cause  on  the        day  of  ,  whereby,  di^c, 

[describe  order],  and  the  said  appeal  having  been  heard,  and  this  court  having 
thereupon  ordered  and  decided  that  the  said  order  be  in  all  things  approved  and 
confirmed :  Now,  it  is  hereby  ordered,  that  the  said  order  be,  and  the  same  is 
hereby  in  all  things  approved  and  confirmed  as  aforesaid,  and  it  is  ordered  that 
the  appellant  do  pay  to  the  respondent  the  costs  of  the  said  appeal,  to  be  taxed 
by  the  clerk  of  the  aforesaid  court. 

On  reversal,  substitute  the  words  ''  reversed  and  set  aside,'^  and  invert  direction 
as  to  payment  of  costs. 

^  By  General  Term^  lis/ollowt : 

An  appeal  having  been  taken  to  the  general  term  of  this  court,  from  an  order 
made  in  this  cause  on  the        day  of  ,  bv  the  Hon.  ,  a  judge  of  this 

court  [describe  order].    And  the  said  appeal,  &c,  as  in- first  form. 
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CL 

DISMISSAL  OF  APPEAL  TO   GOUET  OF  APPEAUS,  FOB 
NEGLECT  TO  FILE  EETUEN  OR  SERVE  CASE. 

Vol  IL,  §  320  {j). 
NOnCB. 

Title,  Ac. 

Take  notice,  that  I  require  the  return  on  the  appeal  of  the  ahove-named  appel- 
lant to  this  court,  in  this  action,  to  be  JUed  within  ten  days  after  the  service  of 
this  notice. 

Date,  <fec.  A  B.,  Respondent's  Attorney. 

To  C.  D.,  Esq.,  AppeUant*s  Attorney. 

If  the  neglect  be  to  serye  tho  case,  substitute  for  '*  the  return,"  **  three  printed 
copies  of  the  case,"  and  for  "  filed,"  "  served  on  me." 

«  CEBTIFIOA'n:  OF  KOK-FILIKG  OF  BErTUBlT. 

Title,  <fec. 
I  certify  that  no  return  has  been  filed  \n  my  office,  on  the  appeal  in  this  action. 
Date,  &c.  G.  H.,  ClerL 

AFFIDATir  OF  DEFAULT  TO  FILE  BETUBN. 

Title,  Ac. 

County  of  X.,  ss. 

A.  B.,  Attorney  for  the  respondent  in  this  action,  being  duly  sworn,  saith,  that 
the  appeal  to  this  court,  in  this  action,  was  perfected  on  the        day  of  , 

186  ,  oy  the  filing  in  the  office  of  the  clerk  of  the  court,  of  a  notice  of  appeal 

and  undertaking,  and  by  the  service  on  deponent  of  a  like  notice  and  a  copy  of 
said  undertaking.  That,  &c.,  fusual  affidavit  of  service  of  notice,  as  in  No.  Y., 
)r  it  may  be  by  a  separate  affiaavit). 

Sworn,  <kc.  A  B. 

•    

AFFIDAVIT  OF  DEFAULT 'TO  SEBVE  CASS. 

« 

Same  as  last,  adding  as  follows : 

That  no  printed  copies  of  the  case  on  the  appeal  of  the  above-named  appeflant 
to  this  court,  in  this  action,  have  been  served  on  deponent  by  said  appelumt  or 
his  attorney,  or  received  by  deponent  ' 

Sworn,  &c.  A  B. 

OBDEB  OK  DEFAULT  TO  FILE  BBTFUBN. 

Title,  d^C 

The  appellant  having  failed  to  cause  the  proper  return  to  he  made  and  JUed 
with  the  clerk  of  this  court  on  his  appeal  in  this  action,  within  twenty  days  after 
said  appeal  was  perfected,  and  the  respondent  having,  by  notice  in  writing,  re^ 
quired  such  return,  to  be  filed  within  ten  days  after  the  service  of  such  notice,  and 
such  return  not  having  been  filed  in  pursuance  of  such  notice  :  Now,  on  reading 
and  filing  the  affidavit  of  A.  B.,  attorney  for  the  respondent,  proving  when  the 
said  appeal  was  perfected,  and  the  service  of  such  notice  (and  the  certificate  of 
the  clerk  of  this  court  that  no  return  has  been  filed) :  It  is  ordered  that  the 
appellant  be  deemed  to  have  waived  his  appeal  in  this  action,  and  that  the  said 
appeal  be  dismissed  for  want  of  prosecution,  and  that  the  respondent  recover 
against  tho  appellant  his  costs  of  s£d  appeal  to  be  taxed. 
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OBDEB  ON  DEFAULT  TO  SERVE  0A8E. 


Omit  words  in  brackets,  and  substitute  for  words  in  italics,  as. follows  (to  serve 
three  printed  copies  of  the  case,  on  his  appeal  in  this  action,  on  the  attorney  for 
the  respondent,  within  forty  days),  (the  service  of  such  copies),  (such  copies  not 
having  been  served),  (such  de£Eiult). 


on. 

NOTIOE  OP  AEGUMENT  OF  APPEAL. 

OENEBAL  TEBM, 

Title,  <kc. 

Please  to  take  notice,  that  the  appeal,  in  the  above-entitled  action,  will  be 
brought  on  for  argoment,  before  the  justices  of  this  honorable  court,  at  a  general 
term  thereof,  to  be  holden  at  the  ,  in  the  city  of  ,  on  the  day 

of        '     ,  at  the  openinfg  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard. 

Date,  dec.  A.  B., 

Attorney  for  Appellant 

To  G.  D.,  Esq.,  attorney  for  JRetpandent, 

OOUBT  OF  APPEALS. 

*  In  the  Court  of  Appeals,  use  form  in  substantial  accordance  with  the  last,  but 
headed  as  follows : 

In  the  Court  of  Appeals.     On  appeal  from  the  judicial  district 

(essential). 

. 

The  notice  to  be,  that  the  appeal  in  this  case  will  be  brought  t)n  for  argument 
before  the  justices  of  this  court,  at  a  term  thereof  appointed  to  be  held  at  the 
Capitol  of  the  City  of  Albany,  &c,  as  in  last ;  or,  when  term  appointed  to  be 
there  held,  at  the  City  Hall  in  the  City  of  New  York.    Code,  section  13. 


CIIL 
OEDER  FOB  'JUDGMENT  ON  REMITTITUH. 

VoL  IL,  §  266  {l\ 

Title,  idbc,  and  heading,  as  in  No.  lY. 

On  reading  and  filing  the  remittitur  in  this  action  by  the  Court  of  Appeals, 
remitting  the  proceedings  in  this  action,  with  the  judgment  of  the  said  Court  of 
Appeals,  into  this  court,  to  be  enforced  according  to  law,  and  on  motion  of  A.  B., 
attorney  for  the  plaintiffs  It  is  ordered,  adjudged,  and  decreed,  that  (judgment  in 
accordance  with  decision  of  Court  of  Appeals). 
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CIV. 

DISMISSAL  OF  APPEAL  FROM  NEW  YORK  MARINE  OR 
DISTRICT  COURTS,  FOR  NEGLECT  TO  FILE  RETURN. 

YoL  n.,  g  325. 
NOnOE  TO  FILE. 

Title,  Ac. 

Take  notice,  that  I  require  joa  to  procure  the  return  to  be  made  to  this  coorti 
on  the  appeal  of  the  above-named  appellant  to  this  court,  in  this  action,  wHhin 
ten  days  after  the  service  of  this  notice,  and  that,  in  default  thereof,  I  shall  applj 
to  the  General  Term  of  this  Court,  to  be  held  on  the  third  Monday  of  next, 
on  the  first  day  thereof  for  an  order  dismissing  said  appeal 

Date,  4&C.  A  B., 

Attorney  for  Respondent 

To  C.  D.,  Esq., 

Attorney  for  Appellant 

Prove  service  by  affidavit,  as  in  No.  V.,  and  non-compliance,  by  certificate  of 
clerk,  or  by  affidavit  of  attorney,  "  that  he  has  exanuned  the  records  of  this 
court,  and  that  no  return  has  been  filed  on  the  appeal  in  this  action." 

OBDEB  OF  GENERAL  TEBM. 

IHtle,  &c.,  and  heading,  as  in  No.  IV. 

The  appellant  not  having  procured  the  return  to  be  made  to  this  court,  on 
his  appeal  in  this  action,  within  the  time  prescribed  in  section  360  of  the  Code 
of  Procedure,  and  the  respondent  having  served  a  notice  in  writing,  requiring 
the  same  to  be  done  within  ten'  days  thereafter,  and  that  in  default  thereof  he 
would  apply  to  this  General  Term,  on  the  first  day  thereof^  for  an  order  dismiss- 
ing such  appeal:  Now,  on  reading  and  filing  the  affidavit  of  A.  B.,  Attorney  far 
the  respondent^  proving  8er\dce  of  such  notice,  and  the  (certificate  of  the  clerk 
of  this  court),  proving  a  non-compliance  therewith,  It  is  ordered  that  aaid  appeal 
be,  and  the  same  is,  hereby,  dismissed. 


cv. 


SKETCH  OF  BILL  OF  COSTS. 

Vol  n.,  §  336. 


PUaNTIFF's  COSTS. 


Proceedings  before  notice  of  trial       .        .        •  '      .         .  #10  00 
fOr  $16,  if  action  be  for  relief^. 
Additional  defendants  served  (|2  each), 
(Not  exceeding  10  in  foreclosure,  and  5  in  other  cases.) 

SuDseouent  proceedings  before  trial 10  00 

186  .  Jan.  Attending  and  taking  deposition  of  A.  B.,  conditionally  .  10  00 
^  Feb.  Attending  to  perpetuate  testimony  of  C.  D.  .  .  .  10  00 
^    Mar.   Drawing  mterrogatories  to  annex  to  coamiission  for  taking 

testimony  of  £.  F. 10  00 
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186  .  Jan.    Tenn-fec,  cause  on  calendar  and  not  tried  •        •        .        •  #10  00 

(Or,  if  80,  "  postponed  by  order  of  court"), 

A  similar  fee  for  each  term,  not  exceeding  five. 
'*    June.  Trial-fee,  issue  of  law        .        •        •        .        .        .        •     15  00 
Trial-fee,  issue  of  fact 20  00 

Defendant  appealed  to  general  term. 
Costs  before  argument 15  00 

Term-fees  as  above,  not  exceeding  five. 
Amiment 30  00 

Defendant  appealed  to  Court  of  Appeals. 
Costs  before  argument 25  00 

Term-fees  as  above,  not  exceeding  five. 
Aigument 50  00 

I 

defendaht'b  oosts. 

Vary  from  the  above,  as  follows : 

Proceedings  before  notice  of  trial,  $10  only,  in  all  caacs^  and  no  allow- 
ance for  additional  defendants  served. 

Allowances  the  same  in  other  respects,  and  bill  may  be  drawn  in  same 
manner,  mutatis  mutandis. 

If  any  interlocutory  costs  be  payable  by  either  party,  under  special 
direction  of  the  court,  proceed  thus : 

Costs  of  motion  to  change  venue,  ordered  to  abide  event  of  suit         .     10  00 

Insert  any  similar  items  of  surcharge,  if  any  exist,  specifying  their 
nature. 

BISBUBSEMENTS,  AS  UNDBB : 

Affidavits.     (Give  number,  12^  cts.  each.) 
Acknowledgments  (if  securitv  given). 

$  State  amount  paid  commissioner  or  deeds.) 
'ostages — give  amount 

Advertisements  (if  service  by  publication,  as  paid). 
Witnesses,  days  each  (50*  cts.  per  diem  eacn  witness). 

One  witness,  A.  B.,  from  ,  in  county  of  ,  distant 

miles,  in  attendance  days. 

Paid  travellingfees  of  do.  miles  (at  8  cts.  per  mile),  going  and 

returning.     See  vol.  II.,  p.  943. 

[Insert  a  separate  item  for  each  witness,  or  class  of  witnesses.] 

Paid  jurors'  fees  (in  country,  25  cts.,  in  New  York  and  Albany,  12| 
cts.  each  juror). 

Paid  clerk,  fees  on  trial  and  judgment,  |1  50  (or  |2,  if  salaried 
officer). 

Do.  For  certified  copy  of  order  (5  cts.  per  folio  of  100  words). 

Do.    Do.     For  return  on  appeal  (same  rate). 

Transcript,  6  cts. ;  filing,  6  cts. 

Paid  Pnnter's  bill  for  Case,  on,  &c 

Do.         Do.         for  Points,  on,  dec 
Vol.  IL— 69 


1090  APPENDIX  OF  FOBHB. 

Paid  Sheriff  his  fees,  as  under : 

For  serving  complaint  (if  served,  $1),  and  6  cts.  per  mile  going  only. 
See  Vol.  IL,  p. 

Do.     Fees,  Caase  on  Circuit  calendar,  terms  (50  cts.  per  term). 

Do.     Do.     Execution,  69  cts. 

Entering  satisfaction,  12^  cts.     If  transcript  required,  chaise  in  addi- 
tion. 

N,  B. — Insert  any  other  disbursements,  if  any. 

If  allowance  have  been  made,  add : 

Statutory  allowance  (in  foreclosure,  &c.). 

Allowance  of  per  cent,  on  $  ,  amount  of  verdict  (or  judg- 

ment), as  per  order  of         instant. 

If  losing  party  entitled  to  any  deductions,  proceed  thus : 
Deduct  costs,  directed  to  be  allowed  to  ,  as  follows : 

Costs  of  term,  186   ;  trial  postponed  on  that  condition   .        •     10  00 

(Insert  any  other  similar  items,  as  for  inquest  set  aside,  &c.,  to  a  de- 
duction in  respect  of  which  the  losing  party  may  be  entitled.)  

Total  costs        .        .        .         .         .         •  $ 
Interest  on  I        ,  amount  of  verdict  from  to 


Total 


CVI. 

AFFIDAVIT  OF  DISBURSEMENTS. 

Vol.  n.,  §  338  (h) ;  Code,  §  311. 

To  be  subjoined  to  bill  of  costs. 

County  of  X.  m.  A  B.,  attorney  for  the  plaintiff  in  this  action,  being  dulj 
sworn,  saith,  that  the  disbursements  charged  in  the  foregoing  bill  of  costs  of  the 
plaintiff  in  said  action,  have  been  actually  and  necessarily  made,  or  will  be  neces- 
sarily incurred  therein. 

Sworn,  &c.  A.  B. 

If  witnesses'  fees  are  charged,  add : 

And  deponent  saith  that  the  following  persons  necessarily  attended  as  wit- 
nesses on  the  part  of  the  ,  on  and  previous  to  the  trial  of  this  action,  and 
that  the  following  sums  were  paid  to  them  respectively,  for  such  their  attendance 
respectively,  and  for  travelling  fees  allowed  by  law,  and  that  the  distances  here- 
inafter specified  were  respectively  actually  travelled,  by  such  of  them,  the  said 
witnesses,  as  respectively  reside  more  than  three  miles  from  the  place  of  their 
attendance. 

To  the  witness  A.  B.,  for  6  days'  Attendance  on  (state  days),  .         .  $3  00 

To  the  witness  C.  D.,  for  6  days'  attendance  on,  d^c,     .         .         .         .  $3  00 
Do.                  for  travelling  fees  from  C.,  100  miles  distant,  200 

miles  travelled,  going  and  returning, |8  00 

N.  B.— 4  cents  each  way,  making  in  the  whole  8  cents  for  mile  of  actual  disr 
tance.     See  2  R.  S.,  648.    And  so  on,  giving  particulars  as  to  each  witness. 
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NOTICE  OF  ADJUSTMENT  OF  COSTS. 

YoL  IL,  §  263;  Code,  §  31L 

Serve  copy  of  the  bill  of  costs,  and  subjoin  the  following  notice : 

Take  notice,  that  the  costs  of  the  plaintiff  in  this  action,  of  the  items  of 
which  the  foregoing  is  a  copy,  will  be  adjusted,  and  the  amount  thereof  inserted 
in  the  entry  of  judgment  herein,  by  the  clerk  of  this  court,  at  his  office  in  the 
City  Hall  of  the  city  of  X,  on  the  day  of  ,  186  ,  at        oVlock  in 

the  forenoon. 

Date,  ifcc.  A.  B.,  PlaintiflTs  Attorney. 

To  C.  D.,  Esq.,  Defendant's  Attorney. 


CVIIL 


NOTICE  OF  MOTION  FOR  ADDITIONAL  ALLOWANCE. 

VoL  IL,  §  337. 
Title,  &C. 

Sir : 

Please  take  notice,  that  upon  the  pleadings  and  proceeding  in  this  cause,  a 
motion  will  be  made  before  this  court,  the  Hon.  J.  H.,  one  of  the  justices  thereof, 
presiding,  at  ,  in  the  city  of  ,  on  ,  the  day  of 

mstant,  at  A.  M.,  that  an  allowance  be  made  to  the  plaintiff,  in  addition  to 

his  costs  in  this  action,  in  pursuance  of  the  provisions  of  sec.  808  of  the  Code  of 
Procedure. 


INDEX  TO  VOLUME  II. 


SSO.       PAOB 

Abatement  of  suit 192  204 

"    ftirther  Considered. 192(a)    206 

"    of  appeal  in  Court  of  Appeitls 320(5)  813 

Accord  and  satisfaction,    ^ee  Anstoer.) 

Aoooant,  demand  of  oopj  of 162  17 

Acquisition  of  rights  bj  purchaser.    (See  MecuHon.) 

Actions,  conflicting,  election  between 196  229 

Admissions,  in  pleading. 191  202 

"    ofwritmg 209  298 

•*    upontrial 221  («)  364 

Admitted  demand,  motion  to  compel  its  satisfaction 182  182 

Adyerso  pleading,  impeachment  of.    (See  Answer.) 

Affidavit,  of  merits 217  335- 

"    in  supplementary  proceedmgs 293  (a)  676- 

**    of  disbursements Z3B  (h)  948 

"    as  to  witnesses. 338(0  949 

Alias  execution.    (See  BxeotUkm.) 

Allowance,  extra.    (See  Costa.) 

Amendment,  of  complaint  after  answer 183  1B6 

"    ofanswer 190  201 

"    to  case  or  exceptions 211  (e)  442 

"    of  judgment    (See  Judgment) 

"    of  execution.    (See  ExeeuHon.) 

"    of  undertaking  on  appeaL    (See  Appeal) 

"    of  Justice's  return 324  861* 

Answer,  proceedings  preliminary  to 166 

"           appointment  of  fl^rdian  for  infkiKt 166>(a)  38 

"           application  for  leSfe  todefend  in  certain  cases 166(5)  38 

**           application,  on  service  by  publication 166  (c)  39 

<«    time  for,  proceedings  to  obtain 166  39 

*'    de&ult  to,  relief  in  respect  of 167  46 

"    how  far  compatible  with  demurrer 170  Q>)  64 

**    its  offioe  and  requisites 174  71 

"    matters  of  form 174(a)  72 

**    relief,  demand  of,  as  between  co-defendants 1H(5)  78. 


« 
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Answer,  restrictions  on 1'7^(<^)  "^3 

"  personal  requisites,  Ac 174  (d)  73 

**  demurrer  bj « 1*76  74 

"  denials,  form  and  mode  of. 176  76 

**  statement  of  new  matter « .v 177 

«           general  considerations  concerning 177  (a)  84 

"  statement  of  new  matter,  continued,  special  defences 178 

"           estoppel 178(a)  88 

"           former  adjudication 178(6)  102 

**           accord  and  satisfaction 178  (c)  112 

"           payment 178  (<0  114 

"           tender , % 178  («)  117 

"           statutory  defences  generally 178  (/)  119 

"           statute  of  frauds 178  (?)  ISO 

"                       of  limitations 178  (A)  125 

"           pleneadminis^avii 178  (i)  126 

"           infancy 178  (j)  126 

»           ill^fality 178  (fc)  126 

"           usury ^, . .  17 8  (0  127 

"  statement  of  new  matter,  continued,  ordinary  defences 179  133 

'<           general  considerations 179  (a)  133 

"  defences  in  tort 

«*                  libel  and  slander 179  (&)  134 

**                  assault  and  battery 179  (c)  136 

**                  fidse  imprisonment,  Ac 179  (i)  13i 

"                   seduction,  Ac 179(e)  137 

"  in  actions  for  breach  of  duty  or  contract 

"           forescape 1"?^  (/)  138 

"           by  common  carriers 179  {g)  138 

"           in  actions  on  ground  of  fraud 179  (A)  139 

"           trover,  Ac. 179(0  139 

«           replevin 1*^9  W  1^ 

"  defences  in  contract. 

"           bills,  promissory  notes,  and  checks 179  (k)  141 

**  bonds '. 179(0  143 

'*           judgments. 179  (m)  14S 

"           rent 179  (»)  143 

"            goods  sold 179(0)  144 

"           work,  labor,  Ac. 1'79  (p)  146 

"           executory  contracts 179  {q)  145 

"           stockholdera  and  subscribers 179  (r)  145 

"  defences  in  equitable  actions. 

divorce 179  («)  146 

specific  performance 179  (0  146 

"           foreclosure 179  («)  147 

"  defences  in  real  estate  actions. 

"           partition 179  (v)  148 

"           ejectment 179  (w)  148 

"           trespass 179  (x)  149 

**  counter-claim  and  set-off 180  149 

**           general  considerations 180  (a)  150 

•*           recoupment 180  (6)  153 

•           set-off;  strictly  considered 180  (c)  155 


If 
II 
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Answer,  counter-claim 180  (d)    161 

*'  plaintiff's  proceedings,  on  receipt  o£ 

"  impeachment  for  formal  defects :  181(a) 

"  for  substantial  defects 181  (b) 

"  application  to  strike  out,  under  §  152 181  (c) 

i*  motion  for  judgment  on,  under  §  247 1 81  (tQ 

"  form  and  incidents  of  motions 181  (e) 

"    motion  to  elect  between  defences 181  (/) 

"    motions  on  ground  of  contempt 161  (g) 

"    amendment  of 190 

Appeal,  judgment  on,  where  entered : . .  254  (e) 

"    entry  of  secured  on  / ;. . . .  256  (6) 

"    judgment  on,  entry  of 265  (k) 

"    statutory  provisions  concerning 303 

"    general  incidents 304 

"  abolition  of  writ  of  error 304  (a) 

"  appellants 304  (6) 

"  title  of  appeal 3  04  (c) 

"  effect  and  extent  of  appeal 304  (d) 

**  preference  on 304  (e) 

"    judgment  on 305 

"    notice  of. 306 

'*    limitations  as  to  time 307 

"    security  upon » 308 

«  undertaking  under  §  334 308  (a) 

**  undertaking  to  effect  stay  of  proceedings 308  (6) 

"  form  and  incidents  of  undertakings 308  (e) 

"  exception  and  justification 308  (<Q 

"  limitation  of  security 308  (c) 

"  amendment  of  undertaking 308  (/) 

"    return  upon 309 

"  from  judgments  to  general  term. 

"  general  remarks 310 

"  statutory  and  other  provisions 310  (a) 

"  general  course  of  proceedings 311 

"  case 311(a) 

"  printing  of. 311  (6) 

"  service  of 311  (c) 

"  formal  proceedings 311  (d) 

"  points 311(e) 

"  similar  proceedings 311  (/) 

"  incidental  points  as  to  hearing 311  (g) 

"    from  inferior  court 312 

"  in  special  proceedings 312  (a) 

"  from  surrogate's  decision 312(6) 

"    to  general  term  of  same  court 313 

"  extent  of  review  obtainable 313  (a) 

"  course  on  hearing 313  (6) 

*'  judgment  and  its  incidents 313  (c) 

**  special  proceedings 313  (d) 

<(  from  orders  to  general  term. 

"  statutory  and  other  provisions 314 

^  what  orders  appealable 315 


161 
161 
172 
176 
178 
180 
181 
201 
508 
513 
552 
704 


09 
10 
11 
11 
13 
14 
15 
18 
22 
23 
24 
28 
29 
32 
33 
34 

36 
36 

40 
41 
41 
42 
43 
43 
44 
45 
46 
47 
47 
48 
51 
53 
55 

55 
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Appeal  from  orders  to  general  term. 

"  general  remarks 315(a)  759 

«*  provisional  remedy 316(6)  760 

^  new  trial,  demurrer 316(c)  761 

"  new  trial  spedallj  con^ered 316  (d)  761 

"  demurrer       "  "        316(e)  762 

'*  orders  inydTing  merits  or  affecting  sabntantial  rigbt 316  (/)  762 

"  Ist  head,  inrolving  merits,  orders  not  appealable 316  {g)  763 

"  2d  head,  inyolving  substantial  right,  orders  appealable 316  (&)  767 

'*  from  order  determining  action 316  (%)  769 

**  from  applications  after  judgment 816  {Jj  770 

«  special  proceedings. .* 316(20  771 

**  New  York  Common  Pleas,  practice  as  to  rehearing 316^  771 

^  course  of  practice  on 316 

««  entryof  order 316(a)  772 

«  notice,  Ac. 316(6)  773 

"  security  not  essential,  stay  of  proceedings  how  obtained 316  (^  773 

**  course  on  bringing  to  hearing 316(d)  774 

"  incidents  to  hearing 316(e)  775 

"    to  Court  of  Appeals. 

"  statutory  and  other  provisions 317  77T 

"  rules 311(0)  780 

'*  questions  as  to  jurisdiction  under  §11 318  786 

"  decision  of  general  term  only  renewable 318  (a)  787 

"  prior  proceedings  reriewable  with  judgment 318  (b)  788 

"  order  detennining  action 318  (c)  789 

"  order  granting  or  refrising  new  trial 318  (<Q  789 

"  orders  in  special  proceedings 318  (e)  791 

**  summary  applications  after  judgment 318  (/)  792 

*<  cases  arising  in  justice^s  court 318  (g)  793 

"  fVirther  jurisdiction,  old  appeals 318  (A)  793 

"  practice  in  such  cases 318  (0  794 

"  writ  of  error  when  admissible 318  (j)  795 

"  principles  of  review. 319  795 

**  questions  of  law  only  reviewable 319  (a)  796 

"  final  judgments  or  orders  only  reviewable. 319  (b)  79i 

*'  not  matters  of  practice  resting  in  discretion 319  (f)  799 

*'  ref\isal  to  review  in  certain  cases 319  {d)  803 

'*  special  practice  of  court,  conunencement  of  appeal 320  802 

**  interlocutory  application. 320(a)  803 

"  general  remarks 320  (i)  804 

**  ordinary  motions. 320(e)  804 

"  return  by  oourt  below. Z20{d[j  805 

**  preparation  of  case 320(e)  806 

"  revision  of  case  or  return 320  (/)  806 

"  nature  of  revision. 320^)  807 

"  case,  amendments  in. 320  (ft)  809 

"  printingof. 320(i)  809 

"  dismiHwal  for  want  of  prosecution 320  (/)  809 

"  on  motion. 320  (*)  811 

*'  abatement 320(f)  813 

**  noticing  appeal 320(m)  813 

**  setting  down  appeal 320(a)  814 
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Appeal  to  Ck>urt  of  Appeals — special  practice  of  court 

"                   points 320(o)  816 

"                  arrangements  as  to  hearing,  striking  off  calendar 320  (p)  816 

"                  exchange 320(g)  S\1 

"                   reservation 320  (r)  817 

"                  motion  to  take  cause  out  of  order 320  (s)  81*7 

"                    submission * ; 320(0  818 

*^                         on  failure  to  appear 320  (u)  819 

'*                  hearing  of  appeal,  call  of  cause 320  (i;)  820 

*'                   papers  for  court 320  (v)  821 

"                   course  on  argument 320  (x)  821 

"                   conclusion  of  argument 320  (y)  823 

'*                  decision  on  appeal 320  (z)  824 

"                  reargument< 320  {aa)  826 

"                   remitHiur 320(66)  826 

"    from  justices'  courts. 

"           statutory  and  other  provisions  concerning 321  830 

"           general  considerations 322  .  839 

**           proceedings  on  taking  appeal,  time  for  appealing 323  841 

"                   notice  of  appeal 323  (a)  841 

"                  service  on  justice  and  collateral  proceedings 323  (6)  844 

^*                   service  on  respondent 323  (c)  846 

"                   stay  of  proceedings 323  (d)  847 

**           return  and  its  incidents '. 324  848 

"                   amended  return. 324  (a)  851 

"                   evidence  in.lieu  of. 324  (6)  852 

'*           proceedings  for  dismissal 325  853 

**            noticing  and  bringing  on  for  hearing. 326  854 

"           hearing  and  its  incidents 327  856 

"                   disregard  of  technicalities 327(a)  857 

"                   errors  reviewable 327  (6)  860 

"                   errors  of  law 327  (c)  860 

"                  questions  of  fact  apparent  on  record 327  (d)  865 

"                   extraneous  errors  of  fact 327  (e)  866 

"                   opening  default  below 327  (/)  868 

*'                  other  incidents  to  hearing 327  (^)  871 

'*           render  of  judgment 328  871 

«'                   awardofcosts 328(a)  872 

"                  collection  and  restitution 328  (6)  873 

"                  judgment-roll 328  (c)  874 

"           ulterior  appeal 329  875 

*'    costs  of.    (See  Costa.) 

Appearance,  proceedings  before 169 

**           examination  of  papers  served 159  (a)  1 

**           removal  to  federal  court 159  (6)  2 

"    notice  of,  and  its  incidents 160  7 

"           demand  of  copy  complaint 160  (a)  10 

"    motions  consequent  on,  or  preliminary  to 161 

"           for  defects  in  summons 161(a)  12 

**           to  dismiss,  for  not  serving  copy  complaint 161  (6)  12 

"           for  defects  in  summons  and  cpmplaint 161  (e)  13 

"           .to  stay  proceedings ..; 161  (d)  16 

**           to  put  plaintiff  to  election ^ 161(e)  15 
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Appearance,  other  preliminary  applications 161  (/)     16 

*'    motion  for  interpleader 161  (9)      16 

Assault  and  battery.    (See  Answer,) 

Assessment,  by  derk  on  default    (See  Jttdgment) 
"    by  8heriff*8  jury.    (See  Judgment) 

Autre  action  pendant    (See  Demurrer,) 

m 

B. 

Bill  of  particulars,  demand  of. 162  17 

Bills,  promissory  notes,  &c.    (See  Answer.) 
Bonds.    (See  Answer.) 

0. 

Calendars,  regulation  of. 216  331 

Capacity  to  sue,  want  of.    (See  Demtirrer.) 

Case,  on  motion  for  new  triaL    (See  New  IHal) 
"    on  appeaL    (See  Appeal) 

Certificate  of  sale.    (See  Execution.) 

Charge,  propositions  and  requests  to 22T  (/)  385 

Clerk,  assessment  by.    (See  Judgment.) 

"    fees  of. 338(a)  939 

Commission^  depositions  on.    (See  Depositions.) 

Common  carriers.    (See  Answer.) 

Complaint,  demand  of  copy  of 161  (a)  10 

"    motion  to  dismiss  for  want  of  service 161  (b)  12 

"    motion  on  ground  of  defect  in 161  (e)  13 

"    amendment  of)  after  answer 183  185 

"    dismissal  of,  for  neglect  to  proceed .198  240 

Compromise,  offer  to 164  32 

"    generally  considered 164(a)  3? 

Confession,  judgment  on.    (See  Judgment) 

Confirmation,  of  referee's  report.    (See  Bepori.) 

Consolidation 196  226 

Contempt  of  court,  upon  trial 221  (/)  355 

"    before  referees 235  (/)  415 

"    process  of,  to  enforce  decree  or  order 288  655 

Costs,  security  for. 163  (a)  22 

"    adjustment  of. 253  497 

"    taxation  of 263(a)  499 

"    judgment  for 265  (>)  552 

"    preceptfor 289  663 

"    of  supplementary  proceedings 301  701 

'*    statutory  and  other  provisions  oonoeming 330  877 

"    general  considerations,  preliminary  remarks 331  8S5 

**    right  to,  generally  considered 331  (a)  887 

"               "                 "                as  governed  by  Code 331  (J)  887 

"               "                 "                in  proceedings  commenced  before  Code. .  331  (c)  888 

"               "                 "                 m  special  proceedings 331  (<0  889 

f      ^    rights  and  liabilities  to  in  specific  cases. 332 

"           public  officers,  ftc.,  double  costs 332  (a)  889 

"           guardian  ad  Kfcw 332{&)  891 

**          executors,  trustees,  Ac .  ^ 332  (c)  891 
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Costs,  righto  and  liabilities  to  in  actions  on  behalf  of  people 332  (d)  896 

"           assignees  of  cause  of  action 332  (e)  896 

"           other  special  liabilities  or  immunities 332  (/)  897 

**    to  plaintiff  as  of  course 333  897 

"           in  actions  as  to  real  properly 333  (a)  899 

"           in  replevin 333(6)  900 

"           where  justice  of  peace  has  no  jurisdiction 333  (c)  900 

"  limitations  on  right  to. 

"                   insuflBcient  recovery 333  (d)  901 

"                   effect  of  offer 333  («)  903 

"          ^        in  New  York  cases,  triable  In  Marine  Court 333  (/)  903 

"                   to  amount  of  damages,  where  recovery  less  than  $50 333  {g)  903 

"                   where  several  actions  on  one  instrument 333  {h)  904 

"                  general  considerations  as  to  plaintiff^s  rights 333  (t)  905 

"    to  defendant 334 

"           as  of  course 334  (o)  905 

"           of  separate  defences 334  {b)  907 

"    in  discretion  of  court 335  909 

"    scale  of 336 

**           proceedings  before  notice  of  trial,  allowance  to  plaintiff 336  (a)  911 

"                    todofendant 336(6)  912 

"           subsequent  proceedings  before  trial 336  (c)  912 

"            trial  foe 336  (rf)  913 

"           costs  of  successive  hearings » . .  336  (e)  915 

"           of  appeals  to  general  term 336  (/)  915 

"           to  Court  of  Appeals 336  (V)  916 

"            term  fees.-. 336(A)  917 

"    of  demurrer 336  (t)  920 

"    on  postponement 336  (j)  921 

"    oftrial 336(A)  922 

"    on  granting  new  trial 336  (0  923 

"    in  other  cases 336  (m)  923 

"    extra  allowance 337  923 

"           allowance  of  course 337  (a)  926 

'*           former  allowance  in  same  class  of  cases 337  (b)  928 

"           tender  or  settlement 337  (c)  928 

"           allowance  in  discretion  of  court 337  (ci)  930 

"           limitations  on  power  of  court 337  (<?)  930 

"                   trial  must  be  had 337  (/)  931 

"                   case  must  be  difficult  and  extraordinary 337  (g)  932 

"                  unreasonable  or  unfair  conduct  of  cause 337  (h)  933 

"           value  to  be  ascertained 337(0  935 

"           application  for  allowance r»37  (j)  936 

"    disbursements 338  938 

"           fees  of  officers,  clerk's  fees 338  (a)  939 

"                   sheriff'sfeee 338(6)  941 

"            witnesses*  fees 338  (c)  943 

"           expense  of  depositions 338  (rf)  945 

"           referee*s  fees 338  (c)  946 

"           expenses  of  printing 338  (/)  947 

"           other  necessary  disbursements 338  (^)  947 

"           affidavit  of  disbursements 338  (A)  948 

"           affidavit  as  to  witneases 338  (t)  949 
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OofitB  of  a  motion. 339  950 

"    on  settlement  before  judgment 340  953 

Counter-claim.    (See  Answer.) 

Court  of  Appeals,  resettlement  of  case  for 243  (a)  453 

"    appeals  to.    (See  Appeaia,) 

Court,  papers  for 2 1 9  (tQ  U1 

"    contempt  of,  upon  trial 221  (/)  355 

"    questions  for,  on  trial  by  jury 228(a)  3S8 

"    decision  of.    (See  Trial) 

"    inferior,  appeal  from.    (See  Appedi) 

J>. 

Decree,  enforcement  of 288  655 

Deed,  sheriff's.    (See  ExecuHon.) 

Default  to  answer,  relief  against 167  46 

'*    on  trial,  generallj  considered. 224  370 

"    opening  of 226  373 

"    on  reference. 236  (<2)  415 

. "    judgment  on.    (See  Judgment) 

"    in  justices'  courts,  opening  of  in  courts  above. 327  (J)  868 

Defences.    (See  Answer.) 

Defendant,  proceedings  of,  on  reply 189  199 

*^    costs  o£    (See  Costa.) 

"    relief  to  on  judgment    (See  Judgment) 

"    supplementary  proceedings  against    (See  Supplementary  lYoeeedings.) 

Deficiency,  judgment  for.    (See  Judgment) 

Demurrer,  extension  of  time  for 166  39 

"    nature  and  office  of 168  48 

"    grounds  of. 169  61 

"           for  want  of  jurisdiction 169(a)  5S 

"                   of  legal  capacity  to  sue 169  ^)  53 

"           for  pendency  of  another  action ,. . . .  169  (e)  54 

"           for  defect  of  parties. 169  (<0  65 

"           for  misjomder 169  («)  58 

"           for  insufficiency. 169  (/)  69 

"    form  and  mode  of 170  61 

"            statement  of  grounds 170  (a)  62 

'*           how  far  compatible  with  answer 170  {b)  64 

'*    omission  to  demur,  effect  of 171  65 

"    frivolous,  course  upon 172  68 

"    course  and  service  of  decision  upon 173  69 

**    by  answer 175  U 

**    motions  to  strike  out,  or  for  judgment  upon.    (See  Anstoer,) 

"    to  answer,  general  considerations  concerning. I8S  190 

"           specially  considered 186  193 

"    to  reply 189(a)  200 

"    costsof 336(0  520 

Depositions,  de  bene  esse 210 

"    statutory  provisions 210  (a)  299 

"    proceedings  on  examination 210  (b)  302 

"    reading  on  trial 210  (c)  306 

''    for  use  in  other  states 212  310 

"    oncommission 213 
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DepoflitionB,  en  commisaion-HitatQtoiy  provisioxis 213  (a)  311 

applicatioii,  nature  of 213  (b)  314 

proceedings  on 213  (c)  316 

letters  rogatoxy 2 13  (cQ  326 

expense  of. 338  (cQ  946 

Diflbursements.    (See  Costa,) 

"    affldayit  of. 338  (A)  948 

Diacontinuanoe 184  186 

"    upon  trial 221  (^i)  368 

Disooveiy,  preliminaiy  observations  upon 162  (6)  21 

"    statutory  and  other  provisions  concerning 201  (a)  266 

'*    general  remarks 201  (()  267 

*     with  a  view  to  plead 201(c)  268 

"           to  prepare  for  trial 20l{d)  259 

"    mode  of  application 202  262 

"    opposition  to  motion 202  (a)  264 

"    order  on  motion 202  (2>)  265 

"    course  on  neglect  or  refusal 202  (c)  266 

Discretion  of  court.    (See  THoi^  Appeal) 

Dismissal  of  Appeal    (See  Appeal,) 

"    motion  for,  on  ground  of  neglect 198  240 

Divorce.    (See  Answer^  JudgmetU.) 

Docketing.    (See  Judgment) 

Documentaiy  evidence 219  (c)  344 

Documents,  notice  to  produce 218  {d)  344 

E. 

Ejectment.    (See  Answer^  Judgment) 

Election,  between  conflicting  actions , 196  229 

Endorsement  on  execution.    (See  Execution.) 

Equitable  relief,  judgment  for.    (See  Judgment) 

Error,  writ  oil    (See  Appeal.) 

Escape.    (See  Answer.) 

Estoppel    (See  Answer.) 

Evidence,  rules  o^  statutory  and  other  provisions 203  267 

"    under  Code,  generally  considered 206  282 

"    laterulesof. 207 

"           Ist  epoch,  exclusion  of  parties  and  privies 207  (a)  284 

"           co-defendants .' 207(6)  285 

"           parties  interested ;  207  (c)  287 

"           assignor  of  chose  in  action 207  (d)  290 

"           2d  epoch,  restricted  admission  of  parties  and  privies. 207  (e)  293 

"    present  rules .* 208  295 

"    preparations  for  trial,  relative  to 218  338 

*'    adverse,  exclusion  of,  in  certain  cases 218  (e)  344 

"    documentaiy 219(c)  346 

**    points  as  to,  upon  trial 221  (;)  359 

Examination  of  parties,  statutory  and  other  provisions 203  267 

"    general  remarics  concerning 204  (a)  271 

"    substitute  for  bill  of  discovery 204(6)  272 

^    general  considerations 204  (c)  273 

«    when  it  may  be  had 20A{d)  273 
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Examination,  notice  to  party 204  (e)  215 

"  course  and  effect  of  examination 204  (/)  ill 

"  right  of  rebuttal 204  (^)  279 

"  right  of  adverse  party  to  testify 204  (h)  27& 

"  refusal  to  testify 205  280 

"  on  supplementary  proceedings.    (See  Supplementary  Fivceedings.) 

Exceptions,  generally  considered 222  360 

to  decision  of  court 232  (b)  406 

of  referees 237  (t)  425 

*'  preparation  and  settlement  oil    (See  New  Trial) 

Exchange  on  calendar  of  Court  of  Appeals 320  (q)  811 

Execution,  statutory  provisions  concerning. 277  594 

"  general  characteristics 278  591 

"  alias 278(a)  597 

"  suspension  of 278  (6)  59S  ^ 

"  leave  to  issue,  irrespective  of  Code 278  (c)  598 

"  under  Code 278  (<^  599 

"  general  observations 278  (e)  602 

"  form  and  general  incidents 279 

*♦  docketing  of  judgment 279  (a)  603 

"  form  of  writ 279(6)  603 

'*  endorsement  on 279  (c)  607 

"  onalias 279  (<0  608 

"  lodgment  with  sheriff 279(e)  608 

"  priorities 279  (/)  609 

"  amendment  of 279  (^)  610 

"  levy 280  611 

"  exemption  from 281  61? 

"  proceedings  before  sale  in  certain  cases 282  623 

*'  sale  of  personal  property 283  625 

"  sale  of  real  property 284  627 

"  noticeofsale 284(a)  627 

'^  sale  and  what  passes 284  (()  628 

"  certificate  and  intermediate  interests 284  (c)  631 

"  redemption 284(d)  632 

"  and  acquisition  of  purchasers^  rights  by  third  parties 284  {e)  634 

"  proceedings  on  acquisition 284  (/)  635 

"  payment  of  amount 284  (^)  636 

"  deed .^ 284(A)  637 

"  sundry  decisions  as  to  acquisition 284  (i)  63S 

"  sheriff's  deed 284(j)  640 

"  against  person,  statutory  provisions 285  641 

"  general  observations 285  (a)  644 

"  when  right  apparent 285(6)  644 

"  extrinsic 285(c)  647 

"  form  of 285  (cO  649 

"  amendment  of 285  (<?)  650 

"  srtpersedeojs 285  (/)  650 

"  remedies  against  property,  when  restored 285  (^)  650 

"  discharge  of  defendant 285  (^)  651 

"  return,  its  proUminaries  and  incidents 286  651 

•*  slieriff's  fees 287  654 

"  enforcement  of  decree  or  order 288  655 
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Execution,  enforcement  of  statutoiy  and  other  provisions  concomlng 288  (a)  656 

"            general  observations 288(6)  659 

"    precept  for  costs 289  663 

"    proceedings  supplementary  to.    (See  Supplementary  Proceedings.) 

Executors,  costs  against 332  (c)  891 

Kxecutoiy  contracts.    (See  Answer.) 

Exemption  from  execution.    (See  Exeattion.) 

Extension  of  time  to  plead 166  39 

"    bjr  consent * 166  (a)  41 

"    by  order 166  p>)  42 

"    neglect  to  obtmn,  consequences  of 166  (c)  44 

"    by  effect  of  amendment 166  (d)  46 

"    by  effect  of  arrest 166  («)  46 

Extra  allowance.    (See  Oosis.) 

F. 

False  imprisonment,  kc.    (See  Atmoer.) 

Federal  Courts,  removal  of  cause  into 169  Q>)        2 

Fees  of  officers.    (See  Costs.) 
Foreclosure.    (See  Answer^  Judgment.) 
Frivolous  pleading.    (See  Z>emttrrer,  Anstper.) 

G. 

General  term.    (See  Appeal) 
Goods  sold.    (See  Answer.) 

Guardian,  appointment  of. 165  (a)      38 

**    costs  payable  by 332  (6)     891 

H. 
Habeas  corpus  ad  tesHficandum 218  (p)     341 

L 

Illegality.    See  (Answer.) 

Infancy.    (See  Ansufer.) 

Injunction.    (See  Supplementary  Proceedings.) 

Inquest,  generally  considered '  223         368 

"    opening  of. 225  373 

'*    judgment  on.    (See  Judgment) 

Insufficiency.    (See  Demurrer.) 

Interest,  calculation  of. 219  (e)     348 

Interpleader,  motion  for 161  (fi)      16 

Irregularity,  vacating  of  judgment  for.    (See  Judgment) 

Issue,  when  joined 191  202 

"    generally  considered 194 

*'  statutory  and  other  provisions 194  (a)     218 

"  general  considerations 194  (6)     221 

"    of  law 194(c)     221 

"    of  fact 194{i)     221 

"    mixed  issues 194(e)     224 
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Issue,  Bpedal  issues 194 (/)  2U 

"    note  of,  statutorj  piorisions  oonoenung S14  S26 

"  specially  considered 216  331 

'<  trial  o£    (See  2Hdl) 

J. 

Jdnt  judgment    (See  Judipnent) 

Judgment^  defence  to  action  on.    (See  Aimoer,) 

"    stfttatoTj  and  other  proTisions  oonoezning 250  473 

''    piOTisionB  of  rules 250  (a)  484 

*'    general  observations,  distinction  between  judgment  and  order 251  492 

'*  decision  on  motion  on  fhrolous  pleading 251  (a)  493 

"  decision  on  issue  of  law 251  (5)  494 

^    preliminaries  to,  in  certain  cases 252  496 

**    acyustment  of  costs 253  497 

«  taxation  of  costs 253(a)  499 

**    formal  entry  of. 264 

^  *'  entry  in  judgment  book 254  (a)  503 

"  postea 2&4(&)  603 

"  judgment-roU 254(c)  504 

"  additionsto 354  (iQ  Wl 

*'  on  appeal,  where  entered 264  («)  508 

*'  suspension  of  entry 254(/)  509 

^    dod^etandHen 255  509 

**  lien,  further  considered 255(a)  511 

"  noticeof 256(a)  612 

"  entry  of,  "  secured  on  appeal*' 256(6)  513 

"    entry  o(  by  derk,  on  default  to  answer 25t  514 

"    proof  of  default  suffered 251(a)  514 

"    assessment  by  derk,  when  necessary 257  (6)  516 

"  noticeof : 25t  (c)  617 

"  other  preliminaries 267  (<<)  517 

"  mode  of  entry 257(e)  61S 

"    entry,  as  result  of  preyious  proceeding 258  519 

"    on  inquest,  or  default  at  call  of  cause .* 1 259  521 

"    on  application  to  court 260  521 

"  preliminary  reference  in  certain  cases 260  (a)  524 

"  in  foreclosure 260(6)  524 

"  *      partition 260(c)  526 

"  divorce 260  (<iO  527 

"       .    application  fbr  judgment 260(c)  529 

"  reference  on 260  (/)  528 

"  assessment  by  sheriff's  jury 260  (^)  529 

"  final  application 260  (fe)  631 

"    on  service  by  publication 261  531 

'*    on  confession  or  offer 262 

"  confession 262(a)  533 

"  offer 262(6)  534 

"    in  contested  cases,  general  inddents 263  534 

<*  as  regards  co^efendants 263(a)  535 

*'  affirmative  relief  to  defendant 263(6)  536 

"  modification  of  pl^tiff's  reUef. « 263(c)  538 
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Judgment,  in  contested  cases— relief  to  be  granted  to  plaintiff. 263  (d)  538 

**    joint  or  several  judgment 264 

"           joint  judgment 264  (a)  639 

"           several  judgment 264  (b)  540 

"    entry,  in  specific  cases 265 

"            replevin 266(a)  542 

"            ejectment 266  (6)  643 

"           other  real  actions,  judgment  under  statute 265  (c)  64i 

"            divorce 266  (d)  644 

"            equitable  relief 265  (c)  545 

"            partition    265  (/)  545 

"            foreclosure 265  (y)  548 

"            mechanics'  lien 265  (A)  550 

"            equitable  liens 265  (i)  651 

"            for  costs 265  0")  552 

"           on  appeal 265  (*)  552 

•  •            on  remmtur ! 2  65  (/)  6  6  ;< 

**            stipulation  for 2BbJm)  553 

"            power  to  compel  entry 266  (n)  554 

"    proceedings  to  carry  out,  in  partition 266 

* '            actual  partition 266  (o)  564 

"            sale  on  partition 266  (&)  556 

**    proceedings  to  carry  out  in  foreclosure 267 

"           preliminaries  to  sale 267  (a)  658 

"           proceedings  on  sale 267  (b)  559 

"           judgment  for  deficiency 267  (c)  662 

"            surplus,  disposition  of 267  (rf)  662 

"            resale,  when  ordered 267  (c)  665 

"            purchaser's  course  on  completion 267  (/)  566 

'*    other  ulterior  proceedings.    Sale  for  assessments. 268  667 

"    for  divorce 268(a)  668 

"    against  insolvent  corporation 268  (b)  569 

**  agsdnst  joint«debtors. 

"           statutory  provisions  oonoeming 269  569 

"            original  entry  of 270  571 

"            proceedings  under  Code 271  672 

"    amendment  of 272  675 

"    setting  aside  for  irregularity 273  577 

"              **           when  granted 273(a)  580 

"              "           whenrefused 273(6)  683 

"    opening  of,  as  matter  of  favor 274  684 

**                 when  refused 274  (a)  689 

"    opening  of,  where  service  by  publication 275  689 

"    satisfaction  of 276  691 

"    vacating  satisfaction 276  (o)  693 

^    other  points  relating  to  judgment 276  ^)  693 

"    on  appeal 306  714 

"  appeal  from.     (See  Appeal) 

Judgment-debtor.    Examination  of.    (See  Supplementary  Proeeedmge.) 

Jurisdiction,  want  of.    (See  Demurrer.) 

"    in  supplementary  proceedings 292  671 

Jury.  (See  TriaL) 

Justices'  courts,  appeal  Hrom.    (See  Appeal.) 
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Leave  to  defend,  applications  for 166  38 

"    to  issue  execution.    (See  Execution.) 

"    to  appeal  to  Ck>urt  of  Appeals,  in  certain  cases. 329  8*15 

Letters  rogatory 213  (rf)  326 

Leyy  under  execution 280  BlI 

libeL    (See  Answer.) 

Lien.    (See  JudgmenU) 

Lost  note,  security  in  respect  of 219  (a)  344 


Mechanics^  lien.    (See  J^dgmaU) 

Misjoinder.    (See  Defmuirrtr.) 

Motion,  costs  of. 339  950 

K. 

New  matter.    (See  Anstoer.) 

New  trial,  statutory  and  other  prorisions  concerning. 238  428 

"    motion  for,  on  judge's  minutes 239  433 

"    stay  of  proceedings 240  433 

"    preparation  and  settlement  of  case  or  exceptions 241 

"                              time  for  preparation 241  (a)  436 

"                              nature  of  case 241  (ft)  436 

"                              exceptions 241  (c)  44D 

^                             copy  and  serrice 241  {d)  442 

"                              amendments  by  adverse  party 241  (e)  442 

"                               notice  of  settlement  by  moving  party. 241  (/)  443 

**                              settlement  by  judge  or  referee 241  {g)  443 

"                              resettlement 241  (ft)  444 

filing  of  case  when  settled 241  (i)  441 

waiver  of  rights  by  delay 241  (j)  446 

power  to  complete  after  judgment,  in  certain  cases. . . .  241  {k)  447 

"    hearing  of  case  or  exceptions,  when  settled 242 

**                 at  special  term 242(a)  W 

at  general  term 242  {b)  450 

general  incidents  of  hearing 242  (c)  451 

"    resettlement  after  hearing y 243  452 

"                                     for  Court  of  Appeals 243  (o)  453 

"    law  as  to 244  457 

"    other  applications  for 245 

"              motion  for  irregularity  or  fraud 245  (a)  464 

"                      othermotions 246(6)  465 

«*              on  ground  of  surprise 245  (r)  466 

'*                               of  newly  discovered  evidence 245  (d)  467 

"    costs  on  granting 336  (9  923 

Konsuit     (See  JHai,  Reference.) 

Note  of  issue.    (See  Issue.) 

Notice,  of  examination  of  party 204  (e)  276 

"    of  trial,  statutory  and  other  provisions  concerning 214  336 

*"                 specially  considered 216  328 


u 
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Kotioe  to  produce  docoments  on  trial •••••» 218  (d)    3i3 

"  of  Bettlement  of  oase  or  ezceptlonB • ^i^if)  ^^ 

"  ofadjastmentofoosts 253  497 

"  ofjudgment ..„...."............... ],^.... 266(a)  612 

"  of  asseBsment  by  derk 267(c)  517 

"  of  sale  under  ezecntion 284(a)  627 

•«  of  appeal 300  716 

"  from  juaticeB*  court. '. 383(a)  841 

O. 

Oljectiona.    (See  2HaI) 

Offer  to  compromise ,,', 164  32 

"    judgment  on.    (See  JudgmerjiL) 

"    effect  of,  as  regards  costs 333  (e)    90S 

Opening  ofjudgment.    (Se^  Judgment) 

Order,  and  judgment,  distinction  between.    (See  Judgment) 

"    enforcement  of 288*       666 

"  in  supplementary  proceedings 302  702 

"    for  examination  of  debtor 293  (5)     676 

"    for  application  of  property 298  693 

"    appeal  from.    (See  AppeaL) 

r 
P. 

Papers  for  court 2 1 9  (iQ     347 

Particulars,  demand  of 162  17 

Parties,  defect  of.    (See  Demwrter^ 

"    examination  of.    (See  EaaiiwnaJtum^ 
Partition.    (See  Answer^  Jvdgment) 
Payment.    (See  Answer,  Supplementary  Proceedinga.) 

Perpetuation  of  testimony 211  307 

Plaintifll  course  on  receipt  of  answer.    (See  Answer,) 

''    relief  to,  on  judgment    (See  Judgment) 

"    costs  of.    (See  Costs,) 

Pleading,  supplemental 193  219 

Pkne  administravit    (See  Answer.) 
Points  on  appeaL    (See  Appeal) 
Postea.    (See  Judgment) 

Postponement  of  trial,  costs  of 336  (/.)   921 

Precept  for  costs 289         663 

Preference  of  appeaL    (See  Appeal) 

Priorities,  on  execution.    (See  Execution.) 

Proceedings  after  judgment    (See  Judgment) 

Public  officers,  costs  of.    (See  Costs.) 

Publication,  service  by,  application  for  le&ye  to  defend 166  (c)       39 

'*    entry  ofjudgment    (See  Judgment) 

**    opening  (^judgment  on 276         689 

Beargument  in  Oourt  of  Appeals 320  (a  a)  826 

RsoeiTer,  appointment  dj  on  supplementaiy  proceedings 300         696 


II 
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Beooupment    (See  Anmoer.) 

BedemptioB.    (See  ExeeuUen,) 

Referee's  fees 338  (<)  946 

Reference,  motion  for 19*7 

**    Btotutoiy  and  other  provisions  oonoendng 197  (a)  230 

•*    on  consent , 197(6)  233 

"    on  motion 197  (c)  235 

"    mode  of  application....  j». 197  ((Q  23S 

"    statutory  and  other  proyisions  concerning  trial 233  408 

**    general  characteristics * 234  410 

**    course  of  trial 236 

'*           initial  proceedings 235(a)  413 

postponement 235  (b)  414 

adjournments 235  (c)  414 

nonsuit  or  de&nit 235  (<f)  415 

production  of  books 236  (e)  415 

«      process  of  contempt 236  (/)  415 

"            power  to  amend 235(g)  416 

"           accounting 235(A)  416 

**           exercise  of  discretion 235  (0  417 

*'           Interlocutoiy  or  special  references 235  (J)  418 

"           statutory  references 235  (k)  418 

"           fees  of  referees 236(0  *18 

**    (See  Rqi>orL) 

"    on  judgment  by  default    (See  Judgment) 

"    in  supplementary  proceedings 294  (5)  684 

Remittitur.    (See  Judifmentf  Appeal) 

Rent    (See  Anawer,) 

Repleyin.    (See  AnstoeTf  JtidffmeaL) 

Reply,  general  considerations  concerning 185  190 

"    specially  considered 187  195 

"    proceedings  on  fidlure  to 188  198 

*'    defendant's  proceedings  upon 189  199 

"    demurrer  to 189  (a)  200 

**    other  remedies 189  (h)  200 

Report  of  referees  and  its  incidents 236  419 

•*    formof. 236(a)  420 

*'    correction  or  setting  aside  on  motion 236  (5)  421 

"    conclusiveness  of  decision 236  (c)  422 

'*    review  or  confirmation  of 237 

**    report  on  whole  issue 237(a)  424 

'*    exceptions  to  report 237  (h)  425 

"    special  report 237  (c)  426 

Resale,  under  judgment    (See  Judgrrieni) 

Reservation  for  argument.    (See  Verdict) 

• '    m  Court  of  Appeals . . ; .* 3  20  (r)  817 

Res  JudicatcL    (See  Anmoer.) 

Return,  sheriff's 1 286  661 

'*    on  appeal     (See  Appeal) 

Reviyor 192       •  204 

"    application  for 192(6)  210 
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8ato^  tmder  Jadgmeni    (See  Jwigmmt) 
"    under  execution.    (8ee  EioecyiiKm) 

Satisfaction  of  admitted  demand 183  182 

"    of  judgment    (See  Jvdgmant) 

Security,  for  costs.    (See  Costa.) 

"    in  respect  of  lost  note 219(a)  344 

"    on  appeal    (See  Appeal) 

Seduction,  Ac.    (See  Answer.) 

Set-off    (See  Answer.) 

Settlement  before  judgment,  costs  of 840  963 

Several  judgment    (See  Judgment) 

Sherifi^  duties  and  powers  of,  under  ezecntion.    (See  Execution.) 

"    fees 28t  664 

"       " 338(6)  941 

"    payment  to,  by  third  party 299  696 

Sheriff's  jury,  assessment  by.    (See  Judifment) 

Short  causes,  hearing  of 199  243 

Special  proceedings,  appeal  in.    (See  AppeoL) 
"    costs  in.    (See  OosU.) 

Special  verdict    (See  VerdicL) 

Specific  performance.    (See  Angwer) 

Statute  of  frauds.    (See  Answer,) 
"    of  limitations.    (See  ^iwimt.) 

Stay  of  proceedings,  on  motion  to  change  venue,  revocation  of. 200  (/)  264 

"    on  motion  for  new  trial '. 240  433 

Stockholders  and  subscribers.    (See  Answer.) 

Submission  of  appeal  to  Court  of  Appeals. 320(0  ^^^ 

"    on  failure  to  appear 320  (u)  819 

Subpoena,  ordinary 218  (a)  338 

"    duces  tecvm 218(c)  342 

Summons,  proceedings  after  service  of,  and  before  appearance 169  1 

*  >*    motion  for  defects  in 1 6 1  (a)  1 2, 1 3 

Supersedeas 286  (/)  650 

Supplemental  pleading 193  213 

Supplementary  proceedings,  statutory  and  other  provisions  concerning 290  664 

^'    general  incidents  of  remedy 291  668 

"    jurisdiction  of  officers 292  6*^1 

"    proceedings  on  ordinary  examination,  preliminaries 293  673 

"           affidavit 2 93  (a)  674 

•*           order 2  93  (6)  676 

'*           interim  injunction. 293  (e)  677 

«           time  and  place  of  examination 293  (S)  678 

"         •  service 293  («)  678 

"           proceedings  of  defendant  upon  service 293  (/)  679 

"           course  upon  examination 293  {g)  680 

"  proceedings  generally  applicable 294 

^           examination  of  witnesses 294(a)  683 

"           reference 294(6)  684 

"    examination  of  debtor  as  to  specific  property 296  686 

"    warrant  against  debtor 296  688 

"    examination  of  third  parties 297  689 
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Supplementary  prooeedingB,  order  for  application  of  property 298  693 

"    payment  by  third  party  to  sheriff 299  695 

"    appointment  of  reoeiver * 300  696 

"    action  by  receiver , 300  (a)  700 

"    costs  of  proceedings ...^ 801  701 

"    enforcement  of  orders S02  702 

Surplus,  in  foreclosure.    (See  JudgrMnt) 

Surrogate's  dedsioo,  appeal  ficom. .  (See  JLi^paol) 

Surrey,  before  trial  in  certain  cases 219(ft)  345 

T. 

Tender,  time  for  making • 163  (e)  32 

*'    plea  of.    (See  Awwer,) 

Term  fees 336  ()k)  917 

Testimony,  perpetuation  of 211  307 

Time  to  plead.    (See  Extension,) 
'*    to  appeal    (See  Appeal) 

Trespass.    (See  Anawer.) 

Trial,  reading  of  depositions  <fe  6en«  e«M  on •• •..  210(e)  306 

"    notice  of    (See  Notice) 

**    preparations  for,  in  relation  to  evidence 218  338 

**    other  preparations  for 219  34i 

*'    generallj  considered. 

*' '         statutory  and  other  provisions 220  (a)  349 

"    general  incidents  of.- « 221 

"           postponement 221  (a)  351 

"            waiver 221  (6)  352 

"           separate 221(e)  353 

**            general  course  of 221  (<i)  353 

*'           admissions  upon 221  (i)  354 

"  contempt  of  court 221  (/)   355 

"            nonsuit 221  {ji)  366 

"           discontinuance 221  (A)  358 

"           points  in  discretion 221  (t)  359 

"                  astoevidence A 221  (»  359 

"    objections  and  exceptions  upon 222  360 

"    by  jury,  statutory  and  other  provisions  concerning 226  376 

**  general  course  of 227 

"                  right  of  challenge 227(a)  383 

"                   withdrawing  a  juror 227  (6)  384 

"                   special  or  struck  jury 227(c)  384 

"                  reading  of  pleadings 227  (<0  385 

"                   nonsuit 227  («)  385 

**                  propositions  and  requests  to  charge 227  (/)  355 

"                  retirement  of  jury 227  (^)  386 

«  province  of  court  and  jury 228 

**                  questions  for  court * 228(fl)  388 

"                  mixed  questions. •, 238(»)  390 

**                  questions  resting  with  jury 238  (e)  392 

"    verdict  and  its  incidents.    (See  Verdict) 

**    by  oourt,  statutory  and  other  provisions  concerning 230  399 

••                   of  isBueof  law 231  400 
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Trial,  bjr  court)  leave  to  amend 231  (a)  401 

"                          topleadover 231(6)  402 

''                   course  on  decision 231  (c)  402 

**    ofissueoffact 232  403 

"            decision 232  (o)  404 

**            exceptions  to  decision 232  (6)  406 

"    by  referees.    (See  Beference,) 
"    new.     (See  New  Trial) 
''    costo  of.    (See  Coaia.) 

Trover.    (See  Answer.) 

Trustees,  costs  against 332  (c)  891 


U. 


Undertaking  on  appeal    (See  Appeal.) 
United  States  Courts.    (See  Federal  Caitrts.) 
Usury.    (See  Answer.) 


V. 


(i 
i( 
it 


Vacating  of  judgment    (See  Judgment.) 

Venue,  change  of,  into  proper  county 163  (b)  29 

"  on  other  grounds , 200 

"                   statutory  and  other  provisions 200  (a)  247 

"                   mode  of  application 200  (6)  248 

"                   on  ground  of  prejudice 200  (c)  260 

**                   for  convenience  of  witnesses 200  (d)  251 

course  of  defendant  on  order 200  (e)  254 

revocation  of  stay,  on  plaintiff's  application 200  (/)  254 

change  of,  for  disqualification  of  judge 200  (g)  254 

Verdict,  generally  considered ,  229  394 

"    corrections  and  additions  to 229  (a)  394 

"    general  characteristics  of 229  (b)  394 

"    proceedings  on  its  render 229  (c)  398 

"    amendment  of. 246  468 

"    special .  .* 241  469 

"    reservation  for  argument 248  470 

*'    hearing  on  special  verdict 248  (a)  470 

**    subject  to  opinion  of  court 249  .  470 

W. 

Warrant  against  judgment  debtor 296  688 

Witnesses,  modes  of  compelling  their  attendance 218  338 

"    examination  of,  on  supplementary  proceedings. 294  663 

"    feesof. 338(c)  943 

'*    affidavit  of  attendance  of 338  (e)  949 

Work,  labor,  Ac    (See  Answer.) 


^ 


